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The Trump Administration has issued new regulations that significantly broaden 

employers’ ability to be exempt from the Affordable Care Act’s (ACA) contraceptive 

coverage requirement.  The regulation opens the door for any employer or college/ 

university with a student health plan with objections to contraceptive coverage 

based on religious beliefs to qualify for an exemption. Any nonprofit or closely-

held for-profit employer with moral objections to contraceptive coverage also 

qualifies for an exemption. Their female employees, dependents and students will 

no longer be entitled to coverage for the full range of FDA approved contraceptives 

at no cost. 

On October 6, 2017, the Trump Administration issued two new regulations greatly expanding the types of 

employers that may be exempt from the Affordable Care Act’s (ACA) contraceptive coverage requirement.  

These regulations are a significant departure from the Obama-era regulations that only granted an exception to 

houses of worship.  One of the regulations allows nonprofit or for-profit employers with an objection to 

contraceptive coverage based on religious beliefs to qualify for an exemption and drop contraceptive coverage 

from their plans.  The other regulation also exempts all but publicly traded employers with moral objections to 

contraception from rule. These new policies, effective immediately, also apply to private institutions of higher 

education that issue student health plans. The immediate impact of these regulations on the number of women 

who are eligible for contraceptive coverage is unknown, but the new regulations open the door for many more 

employers to withhold contraceptive coverage from their plans.   

Contraceptive coverage under the ACA has made access to the full range of contraceptive methods affordable to 

millions of women. This provision is part of a set of key preventive services that has been identified by the 

Health Resources and Services Administration (HRSA) for women that must be covered without cost-sharing. 

Since it was first issued in 2012, the contraceptive coverage provision has been controversial. While very 

popular with the public, with over 77% of women and 64% of men reporting support for no-cost contraceptive 

coverage, it has been the focus of litigation brought by religious employers, with two cases (Zubik v Burwell 

and Burwell v Hobby Lobby)  reaching the Supreme Court. This brief explains the contraceptive coverage rule 

under the ACA, the impact it has had on coverage, and how the new regulations issued by the Trump 

Administration change the contraceptive coverage requirement for employers and affect women’s coverage.  

https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-21851.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-21852.pdf
https://www.hrsa.gov/womensguidelines/
http://kff.org/other/poll-finding/washington-post-kaiser-family-foundation-feminism-survey/
http://kff.org/womens-health-policy/issue-brief/contraceptive-coverage-at-the-supreme-court-zubik-v-burwell-does-the-law-accommodate-or-burden-nonprofits-religious-beliefs/
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How do the new regulations change contraceptive coverage 

requirements for employers?  

Since they were announced in 2011, the contraceptive coverage rules have evolved through litigation and new 

regulations. Most employers were required to include the coverage in their plans. Houses of worship could 

choose to be exempt from the requirement if they had religious objections. This exception meant that women 

workers and female dependents of exempt employers did not have guaranteed coverage for either some or all 

FDA approved contraceptive methods if their employer had an objection. Religiously affiliated nonprofits and 

closely held for-profit corporations were not eligible for an exemption, but could choose an accommodation. 

This option was offered to religiously affiliated nonprofit employers and then extended to closely held for-

profits after the Supreme Court ruling in Burwell v. Hobby Lobby. The accommodation allowed these 

employers to opt out of providing and paying for contraceptive coverage in their plans by either notifying their 

insurer, third party administrator, or the federal government of their objection. The insurers were then 

responsible for covering the costs of contraception, which assured that their workers and dependents had 

contraceptive coverage while relieving the employers of the requirement to pay for it. 

As of 2015, 10% of nonprofits with 5,000 or more employees had elected for an accommodation without 

challenging the requirement. This approach, however, has not been acceptable to all nonprofits with religious 

objections.1 In May 2016, the Supreme Court remanded Zubik v. Burwell, sending seven cases brought by 

religious nonprofits objecting to the contraceptive coverage accommodation back to the respective district 

Courts of Appeal. The Supreme Court instructed the parties to work together to “arrive at an approach going 

forward that accommodates petitioners’ religious exercise while at the same time ensuring that women covered 

by petitioners’ health plans receive full and equal health coverage, including contraceptive coverage.”2  

On October 6, 2017, the Trump 

Administration issued new 

regulations greatly expanding 

eligibility for the exemption to all 

nonprofit and closely-held for-

profit employers with objections to 

contraceptive coverage based on 

religious beliefs or moral 

convictions, including private 

institutions of higher education 

that issue student health plans 

(Figure 1).  In addition, publicly 

traded for-profit companies with 

objections based on religious 

beliefs also qualify for an 

exemption. There is no guaranteed 

right of contraceptive coverage for 

their female employees and dependents or students. Table 1 presents the changes to the contraceptive 

NOTES: Current law as of October 6, 2017. This requirement applies to employers with 50+ employees unless they offer a grandfathered plan.  

Figure 1

Employers Objecting to Contraceptive Coverage: Exemptions and 
Accommodations Under the Trump Administration Regulations

• Any employer with no 
religious or moral objection.

• Publicly traded for-profit 
companies with no religious 
objection.

• Employer must include 
contraceptive coverage  
for workers/dependents 
or pay a penalty.

• Women workers and 
dependents have 
contraceptive coverage

• Employer is not required to 
cover all FDA approved 
contraceptives.

• No guarantee of  
contraceptive coverage to 
female employees & 
dependents.

• Employer relieved of 
obligation to pay for 
contraceptive coverage.

• Insurer or TPA must  pay 
for coverage for 
workers/dependents.

• Women workers and 
dependents have 
contraceptive coverage

• Any nonprofit, closely-held for-
profit, private college and 
university with religious or 
moral objections to 
contraceptive coverage. 

• Any publicly traded for-profit 
company with a religious 
objection.  

• Any employer eligible for 
exemption can opt for an 
accommodation.

• Must notify HHS, insurer or 
third party administrator of 
religious objection to 
contraception.

MandatoryExemption
Optional 

Accommodation

https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2015-17076.pdf
https://www.supremecourt.gov/opinions/13pdf/13-354_olp1.pdf
http://kff.org/womens-health-policy/issue-brief/data-note-are-nonprofits-requesting-an-accommodation-for-contraceptive-coverage/
http://www.scotusblog.com/case-files/cases/zubik-v-burwell/
http://kff.org/womens-health-policy/perspective/zubik-v-burwell-contraceptives-religious-freedom-and-the-courts/
https://www.supremecourt.gov/opinions/15pdf/14-1418_8758.pdf
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coverage rule from the Obama Administration in the new Interim Final regulations issued by the Trump 

Administration.  

The accommodation will be available to employers that previously qualified for the accommodation.  They now 

will also have the choice of an exemption. The federal departments issuing the regulations posit that these new 

rules will have limited impact on the number of women losing contraceptive coverage.   However, it is not clear 

how many employers previously utilizing the accommodation will now opt for an exemption, resulting in the 

loss of contraceptive coverage for their employees and dependents.  In addition, there are also an unknown 

number of organizations that were not previously eligible for either the accommodation or exemption that may 

now opt for an exemption. These new regulations create two new categories of employers who can now qualify 

for an exemption or can voluntarily chooses an accommodation:  1) publicly traded for-profit companies with a 

religious objection and 2) nonprofit and closely held for-profit employers who have a moral objection to 

contraceptives, a considerably larger pool of employers than when the exemption was available only to those 

who were employees of a house of worship or who were eligible for an accommodation in the past.   

Table 1: Summary of Changes in the Contraceptive Coverage Regulations for Objecting Entities  

 

Obama Administration 

August 2012 to October 5, 

2017 

Trump Administration 

Effective October 6, 2017 

What types of 

contraceptives must 

plans cover without 

cost-sharing?  

At least one of each of the 18 FDA approved 

contraceptive methods for women, as 

prescribed, along with counseling and 

related services must be covered without 

cost-sharing.  

No change 

Are any employers 

“exempt” from the 

contraceptive 

mandate? 

 Religious institutions defined as “houses 

of worship.”  

 Grandfathered plans. 

 No notice to employees is required. 

Women workers and female dependents 

must pay for their own contraceptives. 

 

 Religious institutions defined as “houses 

of worship.”  

 Grandfathered plans. 

 Nonprofit or for-profit employers 

(including publicly traded companies), 

insurers, or private colleges or 

universities that issue student insurance 

plans with a religious objection to 

contraceptive coverage. 

 Nonprofit or closely held for-profit 

employers, insurers, or private colleges 

or universities that issue student 

insurance plans with a moral objection 

to contraceptive coverage. 

 Notice is only required if the plan 

previously included contraceptive 

coverage. Women workers and female 

dependents must pay for their own 

contraceptives. 

Who pays for 

contraceptive 

coverage for 

employees of 

organizations 

receiving an 

exemption? 

 The cost of contraceptives is borne by 

women workers and female dependents.  

 There is no guarantee of contraceptive 

coverage for employees of an exempt 

organization.  

 The employer may choose to cover some 

methods, but has no obligation to cover 

all 18 FDA methods without cost sharing.   

No change 
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Table 1: Summary of Changes in the Contraceptive Coverage Regulations for Objecting Entities  

 

Obama Administration 

August 2012 to October 5, 

2017 

Trump Administration 

Effective October 6, 2017 

 

What type of 

employers may seek 

an “accommodation” 

to avoid paying for 

contraceptives in their 

plans?   

 Closely held for-profit corporations and 

religiously affiliated nonprofits with 

religious objections to contraception can 

opt out of providing and paying for 

contraceptive coverage. 

 

 Notice must be provided to either their 

insurer, third party administrator, or the 

federal government of their objection.  

 Women workers and female dependents 

receive no cost contraceptive coverage. 

 Any entity (except for houses of worship) 

eligible for an exemption can choose the 

accommodation instead of the 

exemption.  

 

 Notice must be provided to either their 

insurer, third party administrator, or the 

federal government of their objection.  

 Women workers and female dependents 

receive no cost contraceptive coverage. 

Who pays for 

contraceptive 

coverage for 

employees of 

organizations 

receiving an 

accommodation? 

 Insurance companies of firms obtaining 

an accommodation must pay for 

contraceptive coverage.  

 Third-party administrators (TPA) of self-

funded health plans must cover the costs 

of contraceptives for employees. The 

costs of the benefit are offset by 

reductions in the fees the TPA pays to 

participate in the federal exchange.  

No change 

 

When can entities 

change from an 

accommodation to an 

exemption?  

N/A  When an employer or private college 

or university currently using the 

accommodation opts for an 

exemption, the revocation of 

contraceptive coverage will be 

effective on the first day of the first 

plan year that begins 30 days after 

the date of the revocation or 60 days 

notice may be given in a summary of 

benefits statement.  

 The issuer or third party 

administrator is responsible for 

providing the notice to the 

beneficiaries.  

 

How has the contraceptive coverage rule affected women?  

Contraceptive use among women is widespread, with over 99% of sexually-active women using at least one 

method at some point during their lifetime.3 Contraceptives make up an estimated 30-44% of out-of-pocket 

health care spending for women.4 Since the implementation of the ACA, out-of-pocket spending on 

prescription drugs has decreased dramatically (Figure 2). The majority of this decline (63%) can be attributed 

to the drop in out-of-pocket expenses on the oral contraceptive pill for women.5 One study estimates that 

roughly $1.4 billion dollars per year in out-of-pocket savings on the pill resulted from the ACA’s contraceptive 

mandate.6  By 2013, most women had no out-of-pocket costs for their contraception, as median expenses for 

most contraceptive methods, including the IUD and the pill, dropped to zero.7  
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This provision has also influenced 

the decisions women make in their 

choice of method. After 

implementation of the ACA 

contraceptive coverage 

requirement, women were more 

likely to choose any method of 

prescription contraceptive, with a 

shift towards more effective long-

term methods.8  High upfront 

costs of long-acting methods, such 

as the IUD and implant, had been 

a barrier to women who might 

otherwise prefer these more 

effective methods.  When faced 

with no cost-sharing, women 

choose these methods more often9, 

with significant implications for the rate of unintended pregnancy and associated costs of childbirth.10     

Finally, decreases in cost-sharing were associated with better adherence and more consistent use of the pill. 

This was especially true among users of generic pills.  One study showed that even copayments as low as $6 

were associated with higher levels of discontinuation and non-adherence,11 increasing the risk of unintended 

pregnancy.  

Do states with no-cost contraceptive coverage laws allow 

exemptions to objecting entities? 

The federal standards under Affordable Care Act created a minimum set of preventive benefits that applied to 

most health plans regulated by the federal government (self-funded plans, federal employee plans) and states 

(individual, small and large group plans), including contraceptive coverage for women with no cost-sharing.  

States have also historically regulated insurance, and many have had mandated minimum benefits for decades. 

State laws, however, have more limited reach in that they only apply to state regulated fully insured plans, do 

not have jurisdiction over self-funded plans, where 61% of covered workers are insured.12 In self-funded plans, 

the employer assumes the risk of providing covered services and usually contracts with a third party 

administrator (TPA) to manage the claims payment process. These plans are overseen by the Federal 

Department of Labor under the Employer Retirement Income Security Act (ERISA) and are only subject to 

federally established regulations.13  The ACA sets a minimum standard of coverage for preventive services for 

all plans. However, state laws regulating insurance, including contraceptive coverage, can require fully insured 

plans to provide coverage beyond the federal standards.   

Nine states have strengthened and expanded the federal contraceptive coverage requirement (CA, IL, ME, MD, 

MA, NV, NY, OR, VT).  Another 20 states have contraceptive equity laws that require plans to cover 

NOTE: Share of Women age 15-44 with health coverage from a large employer who have any out-of-pocket spending on oral contraceptive pills, 2004-2015.
SOURCE: Kaiser Family Foundation analysis of Truven Health Analytics MarketScan Commercial Claims and Encounters Database, 2004 – 2015. Peterson-
Kaiser Health System Tracker.

Figure 2

The Contraceptive Coverage Policy Has Had a Large Impact 
on Out-Of-Pocket Spending in a Short Amount of Time
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20.9%

6.5%

3.6% 3.0%
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ACA Contraceptive 
Provision Takes 

Effect

Share of insured women reporting any out-of-pocket spending on oral contraceptives
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contraceptives if they also provide coverage for prescription drugs, but they do not necessarily require coverage 

of all FDA-approved contraceptives or ban cost-sharing (Figure 3).   

Many of the 29 states that have 

passed contraceptive coverage 

laws (both equity and no-cost 

coverage) have a provision for 

exemptions, but the laws vary 

from state to state and only apply 

to fully insured plans.  This means 

that there may be a conflict 

between the state and federal 

requirements when it comes to 

religious exemptions.  In some 

states with a contraceptive 

coverage requirement, some 

employers who are eligible for an 

exemption under federal law will 

not qualify for an exemption 

under state law (Table 2). 

Employers in those states will have to have to meet the standards established by their state even though they 

may qualify for an exemption based on the new federal regulations.  The new regulations have been challenged 

by four states (CA, MA, PA, WA) and 4 nonprofit advocacy organizations contending that the Trump 

Administration violated the Administrative Procedure Act when issuing the regulations and that the 

regulations themselves violate the constitution. 

Table 2: State Requirements for No-Cost Contraceptive Coverage 

State 

Date Effective 

Applies to Coverage required without 

cost sharing 

Exemptions allowed 

 Private 

plans 

Medicaid With RX 

all FDA 

approved 

OTC Vasectomy Religious Moral 

California 

January 2015 

 

X MCOs X   Narrowly 

defined 

nonprofit 

religious 

employers  

None 

Illinois  
January 2017 

X  X X- 

 except 

male 

con-

doms 

 Any employer, 

or insurer with 

a religious 

objection 

Any employer, or 

insurer with a 

moral objection 

Maine 
January 2019 

X  X   Narrowly 

defined 

nonprofit 

religious 

employers  

None 

NOTES: *MD and NV laws go into effect January 2018. ^ME law goes into effect January 2019. ϟ MA law in effect November 2017, but insurers have 6 months to 
comply.
SOURCE: Kaiser Family Foundation. State Requirements for Insurance Coverage of Contraceptives. State Health Facts, as of December 1, 2017.
** New York Insurance Regulation 62, Minimum Standards for Form, Content, and Sale of Health Insurance, Including Standards of Full and Fair Disclosure, 
January 21, 2017

Figure 3

Many States Have Contraceptive Coverage Requirements
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http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1053
http://www.ilga.gov/legislation/publicacts/99/PDF/099-0672.pdf
http://www.mainelegislature.org/legis/bills/getPDF.asp?paper=HP0860&item=3&snum=128
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Table 2: State Requirements for No-Cost Contraceptive Coverage 

State 

Date Effective 

Applies to Coverage required without 

cost sharing 

Exemptions allowed 

 Private 

plans 

Medicaid With RX 

all FDA 

approved 

OTC Vasectomy Religious Moral 

Maryland 

January 2018 

 

 

 

X X X X X Religious 

organizations if 

the coverage 

conflicts with 

the 

organization’s 

bona fide 

religious beliefs 

and practices  

None 

Massachusetts 
November 2017 

(Insurance 

companies have 

6 months to 

comply) 

 

X X X X-only 

Emerge

-ncy 

Contra-

ception 

 Narrowly 

defined 

nonprofit 

religious 

employers  

None 

Nevada 

January 2018 

X X X   Insurers 

affiliated with a 

religious 

organization 

None 

New York 

August 2017 

X  X   Narrowly 

defined 

nonprofit 

religious 

employers* 

None 

Oregon 

August 2017 

X   X X Narrowly 

defined 

nonprofit 

religious 

employers 

None 

Vermont 
October 2016 

X X – and all 

other 

public 

health 

assistance 

programs 

X  X None None 

NOTES: *Requires the insurer to offer a rider to policyholders so that women will have contraceptive coverage. 

SOURCE: Kaiser Family Foundation analysis of state laws and regulations. 

 

Conclusion  

The Trump Administration’s new regulations substantially expand the exemption to nonprofit and for-profit 

employers, as well as to private colleges or universities with religious or moral objections to contraceptive 

coverage. It is unknown how many of these employers and colleges will maintain coverage through the 

accommodation as before and how many will now opt for the exemption leaving their students, employees and 

dependents without no-cost coverage for the full range of contraceptive methods. As a result of the new 

regulation, choices about coverage and cost-sharing will be made by employers and private colleges and 

universities that issue student plans. For many women, their employers will determine whether they have no-

cost coverage to the full range of FDA approved methods.  Their choice of contraceptive methods may again be 

limited by cost, placing some of the most effective yet costly methods out of financial reach.   

http://mgaleg.maryland.gov/2016RS/Chapters_noln/CH_437_hb1005t.pdf
https://malegislature.gov/Laws/SessionLaws/Acts/2017/Chapter120
https://www.leg.state.nv.us/Session/79th2017/Bills/SB/SB233_EN.pdf
https://docs.dos.ny.gov/info/register/2017/june28/pdf/Rule%20Makings.pdf
https://olis.leg.state.or.us/liz/2017R1/Downloads/MeasureDocument/HB3391
http://legislature.vermont.gov/assets/Documents/2016/Docs/ACTS/ACT120/ACT120%20As%20Enacted.pdf
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