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JOUN A, BINGHAM, THE JUDGE ADVOCATE,
DEFENCE OF THE ACCUSED.

A general court-martial held at Washington, D. C., for the trial of Brigadier
General William A. Hammond, Surgeon General U. S. A.

May it please the court: The President of the United States has ordered that
you should be constituted a general court-martial to try Brigadier General Wil-
liam A. Hammond, Surgeon General United States army, upon the- charges
and specifications which have been preferred against him.

It is fit that I should congratulate the court that this prolonged and almost
unprecedented trial is about to close, and that I should bear witness to the
fidelity and ability with which the court have thus far discharged the delicate
duty imposed upon them by the law of their country, their oaths, and the order
of the commander-in-chief of the army of the United States.

In all that I may say in reply to the arguments of the able and learned
counsel who have, from the beginning of this trial, conducted the defence and
spoken for the accused, and who have just closed an claborate argument in his
behalf, I shall not be unmindful, nor will you, gentlemen of the court, be un-
mindful of the oath which you have taken “well and truly to try and determine -
the matter now before you between the United States of America and Brigadier
General William A. Hammond, Surgeon General United States army, according :
to the evidence and the law.”

It is conceded that unless the accused be proved guilty of one or more of the -
charges and specifications, he must be presumed innocent and be honorably ac--
quitted. It will not be questioned that the sole purpose and object for which-
this court is constituted, is to try and determine the issue here joined, aceording
to the evidence, and to pronounce thereon such finding and sentence as the law
preseribes and justice requires.

In an hour like thig, when all the world wonders at the sublime uprising
of the people to save the nation’s life by enforcing the nation's laws, whoever,
intrusted with any duty in public affairs, wantonly betrays his trust and violates
the law, cannot, and will not, I am sure, go acquit and unpunished by the judg-
ment of the ministers of the law and the constitutional avengers of its violation.
Tf, in this day of national peril and suffering, there be on the statute book one
enactment of the people, the rigid and faithfal administration of which, more
than another, should be jealously demanded, and the flagrant violation thereof
swiftly and sternly punished, it is that just and humane enactment born of this. -
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unmatched rebellion, limited by its express terms to the continuance ot this
rebellion, and enacted solely to secure “to the sick and wounded” soldiers of
the army cvery needful supply which the wealth of the nation and the efficient
agents of the government can furnish. Of the many offences wherewith the
accused stands charged, all, save one, are alleged violations of the statute eatitled
“«An act to reorganize and incrcase the medieal department of the army,” ap-
proved April 16, 1562.

The charges and specifications against the accused are as follows :

CuarGE I.—« Disorders and negleets to the prejudice of good order and
military discipline.”

Specification 1st.—+In this: that he, Brigadier General William A. Ham-
mond, Surgeon General United States army, wrongfully and unlawfully con-
tracted for, and ordered Christopher C. Cox, as acting purveyor in Baltimore,
to receive blankets of one William A. Stephens, of New York. This done at
Washington city, on the seventeenth day of July, in the year of our TLord one
thousand eight hundred and sixty-two.”

Specification 2d.—1In this: that he, Brigadicr General William A. Ham-
mond, Surgeon General as aforesaid, did, on the first day of May, in the year
of -our Lord one thousand c¢ight hundred and sixty-three, at Washington city,
wrongfully and unlawfully, and with intent to favor private persons resident in
Philadelphia, prohibit Christopher C. Cox, as medical purveyor for the United
States, in Baltimore, from purchasing drugs for the army in said city of DBalti-
more.”

Specification 3d.— In this: that he, the said Brigadier General William A.
Hammond, Surgeon General United States army, did unlawfully order and
cause one George E. Cooper, then medical purveyor for the United States in
the city of Philadelphia, to buy of one William A. Stephens blankets, for the
use of the government service, of inferior quality, he, the said Brigadier General
William A. Hammond, then well knowing that the blankets so ordered by him
to be purchased as aforesaid were inferior in quality, and that said Purveyor
Cooper had refused to buy the same of said Stephens. This done at Phila-
delphia, in the State of Pennsylvania, on the twenty-eighth day of May, in the
year of our Lord one thousand eight hundred and sixty-two.”

Specification 4th—1In this: that he, the said Brigadier General William A.
Hammond, Surgeon General as aforesaid, on the fourteenth day of June, in the
year of our Lord one thousand ecight hundred and sixty-two, at the city of
Washington, in the District of Columbia, unlawfully, and with intent to aid one
William A. Stephens to defraud the government of the United States, did, in
writing, instruct George E. Cooper, then medical purveyor at Philadelphia, in
substance as follows: «Sir: You will purchase of Mr. W. A. Stephens cight
thousand pairs of blankets, of which the enclosed card is a sample. Mr.
Stephens’s address is box 2500, New York. The blankets are five dollars per
pair;’ and which blankets so ordered were unfit for hospital use.”

Specification 5th.—* In this : that he, the said Brigadier General William A.
Hammond, Surgeon General United States army, on the sixteenth day of June,
in the year of our Lord one thousand eight hundred and sixty-two, at the city
of Washington, did corruptly, and with intent to aid one William A. Stephens
to defraud the government of the United States, give to the said William A
SteEhens an order, in writing, in substance as follows : «Turn over to George
E. Cooper, medical purveyor flt l’lnlud?]phm, eight thousand pairs of blankets;’
by means whereof the said Stephens induced said Cooper, on government ac-
count, and at an exorbitant price, to receive of said blankets, which he had
before refused to buy, seventy-six hundred and seventy-seven pairs, and for
which the said Stephens received payment at Washington in the sum of about
thirty-five thousand three hundred and fourteen dollars and twenty cents.”

Specification 6th.—In this: that he, the said Brigadier General \Viliiam Al
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Hammond, Surgeon General United States army, on the thirty-first day of
July, in the year of our Lord cighteen hundred ‘and sixty-two, at the city of
Phlladclphia, in the State of Pennsylvania, well knowing that John Wyeth &
quthcr had before that furnished medieal supplies to the medical purveyor at
Philadelphia which were inferior in quality, deficient in quantity, and excessive
In price, did corruptly, unlawfully, and with intent to aid the said John Wyeth
& Brother to furnish additional large supplies to the, government of the United
States, and thereby f'raudulently to realize large gains thereon, then and there
n medical purveyor at Philadelphia, an order, in
as follows : <You will at once fill up your storeliouses, so
on hand hospital supplies of all kinds for two hundred
This supply I desire that you will not use with-
and there directed said purveyor to purchase a
and scventy-three

Specification Tth.—<1In this: that he, the said Brigadier General William A.
eighth day of

October, in the year of our Lord eighteen hundred and sixty-two, at Washington
city, in contempt of, and contrary to the provisions of, the act entitled ‘An_ act
to reorganize and increase the efliciency of the medical department of the army,’
approved April 16, 1862, did corruptly and unlawfully direct Wyeth & Brother,

+ of Philadelphia, to send forty thousand cans of their ‘extract of beef’ to various

places, to wit, Cincinnati, St. Louis, Cairo, New York, and Baltimore, and send
the account to the Surgeon General’s office for payment ; and which ¢extract of
beef’ so ordered was of inferior quality, unfit for hospital use, unsunitable and
unwholesome for the sick and wounded in hospitals, and not demanded by the
exigencies of the public service.”

Specification Sth—“1In this: that he, the said Brigadier General William A.
Hammond, Surgeon General United States army, about the first day of March,
in the year of our Lord eighteen hundred and sixty-three, at Washington city,
in disregard of his duty, of the interests of the public service, and of the require-
ments of the act entitled ‘An- act to reorganize and increase the efficiency of the |
medical department of the army,” approved April 16, 1862, did order and direet |
that the medical inspectors should report the result of their inspections direct to |
the Surgeon General.”

CuarGE 11— Conduct unbecoming an officer and a gentleman.”

Specification 1st.—In this: that he, Brigadier General William A. Ham-
mond. Surgeon General United States army, on the thirteenth dn'y of ()c_tobe.r,
in the year of our Lord cighteen hundred and sixty-two, at \Yus[nngton city, in
a letter by him then and there addressed to Dr. George 15. Gooper, (10({1:11@;(1,_ in
substance, that the said Cooper had been relieved as medical purveyor in Phila-
delphia because, among other reasons, ¢ Halleck,” meaning Major (x‘cneral l'[cnry
W. Halleck, general-in-chief, requested, as a particular favor, that Murray nng.ht.
be ordered to Philadelphia; which declaration so made by him, the said Bl;!g‘il(ll(}l
General William A. Hammond, Surgeon General as aforesaid, was fnlse.w -

An additional charge and specifications pl:eferred against DBrigadier Genera
William A. Hammond, Surgeon General Umted States army : i

CuARGE I1II.—¢ Conduct to the prejudice of good order and military disci-

- bR
Phg;cc{ﬁ(-alion 1st.—In this: that he, the said Brigadief (;elxcx:;llt_\}\vxllfz}mbA.
Hammond, Surgeon General United States army, on the b:h] (!:1'\ <(1> 8 O\d( v e:,
A. D. 1862, at Washington city, duL unlawfully and corru]v)t ?,‘nu C\l\’anh'cithe
Henry Johnson, then medical storekeeper and acting purveyor at Was 1.1-]? on

'tey ‘zo surchase three thousand blankets of one J. P. llshcr, :ls t.he price of
%15)5’)0 plcr pair, and to be delivered to ’b:urgcon G. E. Cooper, United States
army, medical purveyor at Philadelphia.
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Specification 2d.— In this: that he, the said Brigadier General William A
Hammond, about the 3d day of December, A. D. 1862, at Washington city, -
unlawfully and corruptly purchasod, and caused to be purclmsed, pf J. Of
McGuire & Co., large quantities of blankets and bedsteads, and which were

*not needed for the service.”

By order of the President of the United States :

. J. HOLY, Judge Advocate General.

The first and third of these charges are framed under the 99th article of war,
and the second under the 83d article. 5

To the several charges and specifications the accused has pleaded not guilty.
It has been intimated by the accused that although the facts be upon the testi-
mony as alleged against him under the first and third charges of this accusation,
yet, unless it be proved that he did the several acts therein specified corruptly,
or with corrupt intent, he is not guilty of any offence known to the law. It is
worthy of note that it was perfectly competent by the rules and practice of
general courts-martial for the accused, if he had confidence in any such position,
to plead that Lie did the several acts charged against him in the specifications
under the first and third charges, as he might lawfully do, as Surgeon General
of the United States, except this: that he denies having done the same corruptly
or with corrupt intent, as alleged against him. It is well settled by the military
law that the accused may confess and avoid one part of the specification, and
plead not guilty to the residue. It was due to himself, and it was due to the
government which he was sworn to serve, that the accused should not delay
the members of this tribunal from the field of their honorable service by denying
the facts, i’ he intended to finally admit, when they were proved, that they
were true, as laid, and justify them as authorized by law.—(Benét, p. 96.)

The first specification of the first charge does not allege that the accused did
the act therein specified 'corruptly or with corrupt intent, but charges simply
that he did wrongfully and unlawfully contract for, and order Christopher C.
Cox, as acting purveyor in Baltimore, to receive blankets of William A. Ste-
phens, of New York; this on the 17th of July, 1862. If this act was in vio-
lation of the written law of the land preseribing the duties of the purveyor,
and was done as charged in the first specification by the Surgeon General, it
was an unlawful acf, and therefore a wrongful act, whatever his intent may
havo'been. This court, if they find the fact as alleged, that it was done, and
that it was contrary to law, will recognize the familiar maxim which obtains in
all courts where Justice is administered—that a party, without further proof, is
to be Leld to have intended the necessary and natural consequences of his own
act, to wit, in this case, the violation of the law of his country.

If the fact .chargc'd be unlawful, it must be wrongful, and the addition of the
term “wrongfully” is superfluous, for the reason that that which is unlawful
is wrongful.—(1st Whartow’s Amer. Crim. Law, p. and see . 402.) Every
unlawf{ul act is 'h(?ld to be. \_vrongful, .and must be so held by the tribunals of the
country, bpth civil and military, w],nc‘h are charged with the solemn duty of
administering judicially the laws. 1‘119 exception which has been more than
once stated by the ac_cused, through .lus counsel, in the progress of this trial,
that an unlawful act is not necessarily wrongful, is an exception which, it is
respectfully submitted, is sustained by no authority, and has no existence in
fact. DOl'lbl]C'SS what was meant by the alleged exception to the general rule
that the violation of law is wrongful, and must be held to be wrongful, is simply
the doing of an act under such circumstances, and with such intent and purpose
as are, in fact, Iaxyful and justifiable—as where one citizen takes the life of
another in self-defence.

First, let us consider the la‘w and the facts as applicable to the first specifi-
cation of the first charge. The dl\tlcs of the purveyor are prescribed Ly the 5¢h
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+ shall be charged, under the direction of
and Zmr.(:/ta.vc of all medical supplies, including hospital stores 1
~ was in force when the accused entered A fhice
. time when he committed the
. day. Its terms are too pl
. and duties of the medical purveyor.
. under this law to purchase medical
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which provides that medical purveyors
the Surgeon General, with the « selection
This act
upon the duties of his office, and at the
offence specified, and it remains in foree to this
ain to admit of any mistake or doubt as to the power

If the Surgeon General directs a purveyor
supplies and hospital gtores according to the
ris thereupon determined and ceases; and the

¢ purveyor alone ¢ shall select and purchase” the supplies. To secure the faithful
* performance of the duties thus enjoined upon the medical purveyor, it will be
" noted by the court that by the law of the land he is required to give bond with
. approved security in such sum as the Secretary of War may require.—(See act
, July 17, 1862, sec. 16, p. 600, 12th Stat. at Large.) ?

£l L ot i g 1 :
T'his additional statute ought to satisfy right-minded men, inasmuch as it

. was enacted by the same Congress at its same session; and after they had
. thus enjoined the duties above mentioned, by the act of April 16, 1862, upon
: purveyors, that they deemed it essential to the public interests that the country
. should have good and sufficient surety for the faithful discharge of this high
* trust, which was to furnish at fair prices, and of the best quality procurable,
* whatever was necessary for the “sick and wounded soldiers of the army.” The
same act enjoins the further duty upon the purveyor, in all cases of emergency,
~ to provide such additional accommodations for the sick and wounded of the

army as circumstances may render necessary, under such regulations as may
hereafter be established, and the further duty of making prompt and immediate
issues upon all special requisitions made upon him under such circumstances by
medical officers; and in order to avoid all delay, the law has wisely and hu-
manely prescribed ““that such special requisitions shall consist simply of a list
of the articles required and the quantities required, and be dated and signed by

¢ the medical officer requiring them.”

Something has been said by the accused, through his counsel, which seems

* to imply that this plain and humane provision of the statute is to remain inope-
" rative until some additional regulations be made, and is liable, it would seem,
" to be subsfantially swept away altogether by regulations which would prevent
* the execution of the law in its letter and in its spirit. It is respectfully sub-
: mitted that there is no room to doubt that, without one word or line of régula-
. tion preseribed, by force of this statute alone, of April 16, 1862, it is the duty
- ¢f the medical purveyor, upon the requisition of any medical officer in charge,
- in every case of emergency, to provide as speedily as possible accommodatlfms
* for the sick and wounded of the army, and the transportation of the’ fnedxcal
* supplies, rendered necessary under the circ_umst:'mces,,f:or their relief. The lan-
" guage of the law is, “prompt and immediate issues,” without consulting any
* one but the law of his country, and the simple requisition of the medical officer
" in the field or the hospital.

The War Department manifestly entertains this view of the act of April 16,

1862, and intends that it shall be enforced, ix} the interests of the g,_ountr)r, with-
. out delay. Hence, on the 19th day of {&prll, 1S62, 011})'_ threg‘ days zittcr“trhe
- statute had been approved by the President of the United States, the ar
- Department issued General Orders No. 43, which embodies that sta;‘ut(ﬁ pre-
* faced by the significant words, “It is published for the 1nt0rmat1?(111 ci a —Co-ni
“ cerned ;7 the department thereby giving notice that it \‘vould ‘110 ; tlle qsex e}gx
* officers of the army to a strict accountability for the p.crturllnz}mcxo t ic speci :é
" duties enjoined upon them by this act, and for any interference with its jus

_execution.

This order, No. 43, contains the instructions contcmplntcd by the 81st para-

iti regulations ¢ Regulati which
. graph of the additional rules and regulations (p. 819, Army Regulations)
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prescribes that medicines, instruments, hospital stores, and gupplies ‘Wl“ be
issued in conformity with instructions issued from time to time by the Sl:rgeou
General, urder the direction of the Secrctary of War. By his order, No. 43,
the Secretary has given that direction. It binds the Surgeon General, {111(1 it is
notice to him and the medical purveyors as wcll, that they )\'111 (-,nnfm'm,rby
virtue of that direction, to the express terms and manifest intent of the 5th
section of the act of April 16, 1862, which is issued as a gencral order; and
this direction, in the very words of the order and of the law, declares th.at
medical purveyors shall maké « prompt and immediate issues’ upon all spcc'lal
requisitions of medical officers. It is respectfully submitted that the regulation
issued in 1861, (page 309, Army Regulations, par. 1268-9,) which provides that
the medical purveyors at the principal depots shall issue medical and hospital
supplies only on the order of the Surgeon General, is superseded in express
terms by the 5th section of the act of April 16, 1862, which is the last expres-
sion of the public will on this subject; for the court will note that the act of
1862, the order No. 43, and paragraph 81, are all subsequent to paragraphs
1268-"9, and arc in direct conflict therewith ; and therefore, of necessity, repeal
and setaside paragraphs 1268—"9. Theregulation contained in paragraphs 1268-"9
provides that “when it is necessary to purchase medical supplies, and recourse
cannot be had to a medical disbursing officer, they may be procured by a quarter-
master on a special requisition.” That regulation cannot stand since the passage
of the subsequent act of 1862, which declares that ALL medical supplies, in-
cluding hospital stores, &e., shall be purchased by the purveyors, thereby
excluding quartermasters. It should be further remarked, and especially noted
by the court, that neither of these regulations of 1861, pavagraphs 1268-"9, nor
any other that has been cited in the book of Army Regulations, makes any pro-
vision which, either directly or indirectly, expressly or impliedly, recognizes
the right of the Surgeon General, alleged on the part of the defence, to “select
and purchase” either the whole or any part of the medical or hospital supplies.

It is hardly necessary to inquire, as the accused insists we shall, into the
obsolete rules and regulations of the army of the United States in the course of
the last forty years. Whatever regulation or rule may have been issued at any
time before the act of April 16, 1862, by the President of the United States, for
the government of the army or of any of its officers, which couflicts with the
provisions of the subsequent act of Congress, is of necessity inoperative and void
as against the law.

And it is proper to add, that no intimation has been given by the accused, nor
can it be truthfully asserted, that, since the passage of the act of April 16, 1862,
any rule or regulation has been ordered by the President, or issued by the
Secretary of War, which in anywise conflicts with, or limits the operation of,
that beneﬁc.ent enactment. The volume of Revised Regulations, published in
1863, is believed to contain all the rules and regulations which were in force at
the time of the enactment of this statute which can in any manner enter into this
inquiry, or which have been in force at any time since that act was passed and
approved.

In the prefatory order of publication to that volume, made by the President
of thq United States, A}lgust 10, 1861, he commands that the regulations therein
contained shall be published for the information and government of the military
service, and that, frorp and after the date thereof, they shall be strictly ohserved
as the sole and standing authority upon the matters therein containod ; and he
farther do.cl;u'es, that nothing contrary to the tenor of these regulations will be
enjoined in any part of thq forces of the United States. One would suppose
that, when the President himself declares that the regulations in that volume
shall be the ““sole” authority upon the matter therein contained, the inquiry
prgsmd, in the opening statement of the defence, by the accused, into the 20 u-
lations issued in 1818 is useless. The fact ought not to be overlooked t%at
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o ol A ¥ appendix containing changes and additions t
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1ngs, the 5th seetion of the act of April 16, 1862, therel ey =

of the President himself, that the provisions i')wl," 1ereby reiterating the words
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anywise conflicts with the (‘zpr(’&*‘, >‘r;)1\("'(-1',t in I'h(] '“ ™ Dcp:n:tmom, b i
mitted to this court, with all conﬁdmllco, ;hl(:tlj\b(w) t;l():bc}c(}:tyix1o-l£11\:r t()léotlltf(‘ll,er;ltlel)é
States, and by the rules and regulations now in force for thggm'(:rnmm;t of the
army and of its officers, the Surgeon General at no time since the 16th of i
1862, could lawfully ¢ sclect ar?d surchase” the ‘1', Tm“ ey bl AP'NL
it b el il i, I ase 1e med 1c:11 supplies or hospital

or the service; on the contrary, that, while he might direct the

severz‘ll purveyors appointed under that law to select and plll‘(‘ll?lFO all neces-

:ﬁgyp?xlg}g?\h::;l J};})Ziﬁta‘lluat(i]res, t‘l_m purveyors themselves should determine

B e Thor s c’h‘uvoed‘% 1)11c<35 .at wl‘n'ch, t'lxe specific articles should be
re ! g arg y the law with this duty.

The qncshfm now reeurs, is the accused guilty, in manner and form as laid in
the first specification, of the first charge? In determining this question, as in
determining all other questions arising upon these charges and specifications, the
court will note't!lat all that is necessary is that the substance of the accusation
be'provcjd._ “The general rule governing the application of evidence to the
points of dispute or in issue, is that it must be sufficient to prove the substance
of the issue.”—(Beuét, 294-'5.) Neither time nor place are material if the
specification be sustained by proof substantially of the fact alleged within the
%un.lta_tlo.n of the law, which limitation is two years, and within the territorial
Jﬂl‘lSd}Cthll of the court, which jurisdiction is co-extensive with the republic.—
(Benét, 298="9-300; Simmons on Courts-martial, 423.) Even if the rule were
otherwise, on the first specification, first charge, upon the testimony, no difficulty
could arise upon questions of time and place. The establishment by proof of
the substance of the first specification, as also of the substance of any other
specification under the first charge, is of necessity the establishment of the
charge itself as well as of the specification.

Testimony in support of the first specification of the first charge.—Surgeon
Christopher C. Cox testifies: That he was acting medical purveyor in Balti-
more from March, 1862, until June, 1863, when he became full purveyor, and
so continues. On the 10th of July, 1862, he received an order from Surgeon
General Hammond, (see page 34 of the record,) by which he was directed to
purchase 5,000 blankets from W. A. Stephens, of New York. On the 17th of
July a further order was issued to him by Surgeon General Hammond, in
which the Surgeon General stated, «“on the 10th instant you were instructed by
telegraph to purchase 5,000 blankets of Mr. W. A. Stephens, of New York; and
the Surgeon General directs you to report at once to this office why you have

not done s0.” The telegram referred to by the Surgeon General was
p. 36 received on the same day with the letter of July 10. e informed
the Surgeon General, on the 19th of July, of the reason why he hafi not
p. 38 obeyed his order of the 10th, and that on the 14th of July, in obedience
to his directions, he had addressed an order to Mr. Stephens for that
number of blankets. He received a letter from W. A. Stephens, dated‘
p-39 & July 10, 1862, forwarded in the course of mail from the city of

10 New York. Up to that time he had mo personal knowledge of
p- 42 Stephens at all. The letter of July 10, 1562, from Stephens states :

That on the 3d instant, in Philadelphia, he had received a telcgram'
p- 42 from Purveyor Cox to supply 5,000 blankets, and that on the 4th of
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July he received another countermanding the order, and adds, 1 pre

sume I am indebted for this to the kindness of Dr. Hammond.” _SUI’-

p- 41 geon Cox says, “ I am under the impression that I received an oral dn’cc.
tion from the Surgeon General, in Baltimore or elsewhere, to send fol

these blankets;”” and adds, that he never communicated with Stephens at the in-
stance of anybody else in the world than Surgeon General Hammond. On the
11th of July, 1862, he received a letter from William A. Stephens on the subject of
these blankets, dated July 11, 1862, in which Stephens says: I have,

PP- _ to-day, received a letter from the Surgeon General in reference to
i 4,800 pairs of blankets, of which he has samples at his office, st_;xting
you had been directed to purchase them, and I would be ‘obligcd to you if you
would forward shipping directions to me by next mail, if you have not antici-
pated my request.” On the 4th of July, 1862, he telegraphed Stephens,

p. 1136 “If the blankets have not been procured, do not send them. We are
supplied.”” And he says: “I have since reviewed this matter and

p- 1138 made diligent search in the telegraph office at Baltimore, and they re-
port to me that the telegram of the 4th of July, which I have just pro-

duced, was sent by me, but no telegram of the 3d was sent at all, and none is
to be found in that office. There are other circumstances to which I would like
to allude in that connexion. I had no communication with the Surgeon General
previous to the 4th of July. 1 am perfectly satisfied that 1 did not

pp. 44-45 telegraph Stephens on the 3d.” These 1,100 pairs of blankets were
shipped from New York on the 24th of July, 1862, and between that

and the 9th of August the balance of them were received. e received a letter
from Stephens dated New York, August 9, 1862, in which Stephens

p- 46 says: * 1 enclose you bill of the last lot of blankets—1,100 pairs—
which fills tke order of Dr. Hammond, Surgeon General. Will you

be kind enough to have the bills’ rendered by C. H. Townsend, 17th July,
$1,627, ditto, $10,837 50, and this one, 9th August, $4,438 50, forwarded to
Washington at your earliest convenience, if they are to be paid there. If, how-
ever, you are to pay them at Baltimore, please advise me, as my partner, Mr.
J. N. Hayes, visits Washington next week on account of other business.” Two
of the bills for these blankets are rendered, as stated in this letter, in the name
of C. H. Townsend, are dated July 17, 1863, and July 20, 1863, but are marked
on the back July 17 and 20, 1862. 1t is clearly stated by Surgeon Cox and
Mr. Townsend, however, that those are the bills for the blankets furnished by
Stephens upon the order of the Surgeon General, and referred to by Stephens
in his letter of August 9, 1862, and that he furnished no other blankets

p-o1 whatever to Purveyor Cox. Purveyor Cox testifies farther: « [ never
i ' knew Ml_‘. Townsend in the transaction until I received letters from
him stating the shipments of goods, and a letter from Stephens stating the bills
would be made in that name.” On the 17th of July, 1862, Surgeon General
Hammond telegraphed William A. Stephens: «Send forward the

94 blankets.” Av_bl.ll was rendered for the residue of these blankets in
54 the name of William A. Stephens & Company ; but Surgeon Cox tes-
tifies that up to this time he had heard nothing of the firm of William
Stephens & Co.; thf}t his onlx communications on the subject of {his purchase
s were from W l.lham A. Stephens; that he had nothing at all to do with
p- 57 fixing the prices of the Stephens blankets, made no selection what-
gkt el of them, made 1o contract for their purchase, and never examined
1454 the{r quality ; nor does he know that they were not the same blankets
which Stephens offered, in his letter of July 10, at $3 60 per pair, de-
Pp-2297- livered free of expense.  When recalled by the accused he further t,est{-
98 fies he had nothing to_do with the purchase of these blankets, save that

he ordered them by direction of Surgeon General Hammond,

In order to break the force of this testimony, which couclusively shows th

p-
D-
A.
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stroyed, he says: “they were destroyed before 1 11(.3:11'(1 of the accusa-
tion.” If he Zzew they were destroyed before, why this c:u‘cful_ search after th.e
aceusation was made ? Does it not indicate that he deemed it important that if
he had overlooked any, they should go the same way? He states that he
first met Surgeon General Hammond in his (Stephens’s) house at
p- 1556  Philadelphia, not very long before his appointment as Surgeon Gen-
p- 1583 eral. In regard to the sale of the blankets, he testifies that he had no
connexion with Surgeon General Hammond about these blankets
p. 1585  previous to July 3, 1862; and immediately follows it with the remark-
able statement that he has no recollection of having offered any blankets
to Surgeon General Hammond affer the 3d of July, 1862. He states
p- 1596 that he sent down samples of the Cox blankets to Surgeon General
Hammond about the 3d of July, 1862; that he got them from Mr.
p-1597 Hayes; that he doesn’t know were Hayes got them; that he sold the
whole of these blankets included in the bills of Townsend and Wm. A.

Stephens & Co. to the government; that he don’t know where Townsend got
them, but supposes he got them from the importers; that he (Stephens) had the
refusal of these blankets for a certain time, before he sold them.

On this testimony it may reasonably be inferred that the telegram, if any
such was received by Mr. Stephens on the 3d July, 1862, in relation to these
blankets, originated either directly from or in pursuance of an order of Surgeon
General Hammond, to whom Stephens says he about that time sent the sam-
ples of the blankets. He does not recollect that he sent any letter to the Sur-
geon General with the samples of these blankets, and from all that appears in
the testimony of Stephens, or anybody else, the court is led to infer that when
the Surgeon General, by his telegram of July 17, ordercd Stephens to forward
the blankets, he left Stephens to fix the price, and intended that the govern-
ment should pay for them accordingly, thereby setting aside the express require-
ment of the law that the purveyor should select and purchase, which necessarily
imposes on him the duty of determining the price as well as quality.

It is a fact in this case not to be overlooked or forgotten, that although it is
positively proved by the testimony of Stephens, before recited, and affirmed in
his letter, before referred to, of July 11, 1862, to Surgeon Cox, that Surgeon
General Hammond had written to him, and that he had received the letter in
which he informed him that he had ordered Purveyor Cox to purchase his
blankets; and although it also appears that a telegram had been received before
that on this same subject by Stephens, of date July 3, 1862, which must have
originated with Surgeon General Hammond, as appears by the testimony of
Surgeon Cox, lic having no knowledge at that time of even the existence of
Stephens, and no knowledge now of that telegram, which is not shown in court,
nor accounted for; yet none of these communications of the Surgeon General
in the premises (except his telegram of 17th July) appear on the records of
the Surgeon General’s office, as they all should have done. This is a suppres-
sion of evidence which tends to show guilt, and is substantially a confession of
guilt in this transaction. It ought also to be noted that Stephens played his
part with equal fidelity in destroying and suppressing evidence which might
become pertinent and essential in the investigation of this transaction. A greaf
writer upon the law of evidence, and who is accepted as authority in all courts
where the princip.les and rules of the common law are acknowledged, says :

: “The suppression or deﬁmctijon of pertinent evidence is always a prejudicia
circumstance o_f great weight, for as no act of a rational being is performed
without a motive, it naturally leads to the inference that such evidence, if i
were adduced, would operate unfavorably to the party in whose power it is.”’—
(1 Starkie on Evidence, p. 437.)

The furog'oing testimony is all that appears of record which bears upon  the
point essential to be proved in establishing the first specification of the firs



1 |

cha‘rge.. The number of blanke
gation is that on the 17th of Jul
William A. Hammond

and unl:twfully contr

ts is not stated in that specification. "The alle-
Y, 1862, at Washington city, Brigadier GGeneral
» Surgeon General of the United States :u'r:v wrongfull
! acted for, and ordered Christopher €. Cox :\; '1ctin: m{
veyor in Baltimore, to receive blankets of one William A \t : l ., of &
s > am A. Stephens, of New
York. Hence, the number of blankets is not material. The proof shows it to
h?IV(?.b('(‘ll‘{ﬂ)O'l‘\t 4,800. The name of William A. Stephens, as Stilt(*;], is Iﬁ-oved
by himself. The date of the transaction is proved by the certified copy of the
Surgeon General’s telegram of date July 17, 1862 is ”~ 8 of
g ate July 17, 1862. His orders of
July 10 and 17, 1862, which are of record, coupled with his telegram,
show tl'mt he did purchase the blankets, and did order 1’111‘\'(*}'0;’ Cox
: t(? receive them, as charged in the gpecification. Although the lan-
guage <31‘ his written orders of July 10 and 17, 1862, respectively, i‘, the Sur-
geon (501'1(‘1111 “direets,” and “instructs you to purchase 5,000 blankets from
M‘r. \Vllllum.A. Stephens,” yet his telegram to Stephens of the 17th, coupled
with the testimony of Purveyor Cox, before recited, shows beyond question that
he purc.lmsed them himself, and that Cox had no connexion with them, except
t? receive them and certify for them upon the order of the Surgeon General.
L.von if Purveyor Cox, upon this order, had in fact contracted for the blankets
with Stephens, which he testifies he did not, and which no one testifies he did,
‘the averment in the first specification, first charge, would, upon that state of the
case, have been proved as literally true, because the rule of law is unquestion-
able, that what a man does by another he does himself.

Here the argument, so far as the first specification is involved, might stop, as
the specification alleges no corruption or corrupt intent, but rests simply upon
the allegation that this act of the Surgeon General was unlawful. But it was
competent for the United States to show cireumstances of aggravation attending
this breach of the law by the accused in view of the fact that if guilty, as
charged, of this unlawful act, the measure of punishment, under the 99th arti-
cle of war, rests in the disceretion of the court. Hence, the United States, for
the purpose of showing aggravation and corrupt intent under the first specifica-
tion, first charge, offered proof to show that the act was not only unlawful, but
that it was corrupt and fraudulent. The testimony in support of this matter of

aggravation is brief.
p. 1278 Mr. C. L. Townsend, of New York, was the broker who negotiated the
purchase of these blankets for Stephens, and he testifies that he bought
them on commission, and divided commission with J. N. Hayes—two and a half
per cent.on some, and five per cent.on others. 'That was all the interest which
he had in the blankets, and all the return which he received from their sale to
the government. The twenty-two bales billed in his name were purchased by
him at $4 25 a pair, and fifty-one bales at $3 50. The twenty-two bales
were billed to government at $5 50 a pair, and the fiffy-one bales at $4 25,
showing that the government by this operation was compelled to pay on Ehe
fifty-one bales 75 cents per pair, in addition to their cost in the market, to Wm.
A. Stephens, who never knew who owned the bl:}nkets; a.nd that on the twen-
ty-two bales an additional charge of $1 25 per pair was paid by the government,
oxclusively in the intereat of Stephens, Townsend and Hayes having received
their commissions from the original owners. Townsend says Ehm’, the
p- 1279 eleven bales in one bill were purchased by him at 33 per pair from t}.le
orieinal owner. These were billed to the government at $4 per pair.
By this fraudulent and concealed transaction bc‘twccn himself and Fhe buyrg.eon
General, in violation of the law, Stephens took from the treasury of the United
States, as his reward for selling blankets to .tl.m Surgeon General, the sum of
€4,000, which the government paid ‘in addition to the amount 1'(“1.“”"\? lm
gatisfy the original owners of the blankets, and the brokers who negotiated the
saie of them to the government.

pp- 31 &
36
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This transaction, it is submitted, when done by a public officer, in his oﬁi_cial
character, and in violation of the express letter of the laws of his country, is a
fraudulent transaction, as well as an unlawful one. By the rule of the common
law any act done by a public officer, to the injury of the public revenue,
is indictable. “I"rauds affecting the crown and the public at large ;11‘0.111(1lct:'1ble,
though they may arise in the course of particular transactions with private
indi\'ridlmls.”—(&l Russell on Crimes, 285: Roscoe Crim. Ev., 339.) ; So it was
held, where two persons were indicted for enabling persons to pass their accounts
with the pay office, in such a way as to defraud the government, it was ()lg](*.c‘ted
that it was only a private matter of account, not indictable; the court decided
otherwise, as it related to the public revenue.—(Bembridge’s case, cited 1 FKust.,
136; Roscoe, 340.) This transaction, as has been shown, affects injuriously the
public revenue to the extent of $4,000, and although not indictable, in the
absence of a special statute to that effect, under the government of the United
States, it is nevertheless a fraud upon the public revenue, not to be justified, ex-
cused, or palliated, when done by a public officer, in violation of his publie
trust and of the express letter of the law.

To avoid the effect of this matter in aggravation, Townsend, who proved
himself, as the record shows, an unwilling witness for the prosecution, on cross-
examination is called to testify to matter in chief for the accused ; and he ventures
to say, that after he had purchased these blankets on account of Mr. Stephens,
in which he had no higher interest than his commissions, they had risen 75

cents a pair on the twenty-two bales before they were billed to the

p- 1283 government ; as to the others he cannot state positively, but supposes
the advance upon them would have been the same if there had been

any of them in the market. He says he had contracted for the blankets thirty
days prior to the date of the bills charged to the government, and that this rise
took place in that time. His supposition as to what would have been the ad-
vance upon the great bulk of these blankets, if there had been any there, is
hardly evidence. His statement as to the time when the rise actually did take
place ix 8o uncertain as to leave it most probable that the Surgeon General had
contracted with Wm. A. Stephens for the blankets, and that they were sold to
the government before the rise began. The eleven bales were billed to the
government on the 9th of August, 1862, and thirty days before that, on the
10th of July, the Surgeon General had ordered Surgeon Cox to purchase
them. The next day, July 11, 1862, Stephens writes to Cox: «1I

p- 1135 have to-day received a letter from the Surgeon Gencral, in refer-
ence to 4,800 pairs of blankets, of which he has samples at his

office, stating you had been directed to purchase them. I would be
obliged to you if you would forward shipping directions to me by next
mail, if you have not anticipated my request.” This letter shows that the
transaction was closed by ths Surgeon General, and nothing left to be done ex-
cept to forward shipping directions. Mr. Stephens testifies, as be-
pp-1598-°99 fore stated, that he had the refusal of these goods at a certain
price; that he might take them or not take them; and this about

the 3d of July, which was more than thirty days before the last of these goods
were billed to the government, and about the time he sent samples to the Surgeon
General. He himself states in reference to these Baltimore blankets,

p- 924 ina letter to the Surgeon General, marked “ private,” which the prose-
_cation put in evidence, that the advance took place from the day of

sale (meaning the day of his sale to the Surgeon General) upon the “lot de-
livered at Baltimore, $4,400 of which & & * was all I saved out
of the wreck ;” thereby confessing, in his « private” communication to the Sur-
geon General, that the public revenue was affected in this transaction between
them injuriously and fraudulently to the amount of $4,400. The court ought

not to overlook the fact that this letter bears date 1862, although the testimony
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and the facts recited in it show that it was, in point of fact, written in January,
1863. It is a curious circumstance that two of the bills should also be dated
in the wrong year, and that the great bulk of these blankets should be billed to
the government in the name of a person who had no interest in, or connexion
with, the sale, and whose name does not appear in the transaction upon the
records of the Surgeon General’s office.

Even if the subsequent rise in the price of these blankets were established,
as the accused attempted to show, it could hardly excuse or palliate the fraud
upon the government, az it cannot be supposed that the Surgeon General was
gifted with the prescience toforesee such result, and acted accordingly. The
owners were as likely to be gifted with the vision of the seer as the Surgeon
General, and if this 7ise was foreseen, would not likely have sold on any such
terms. In determining this question of fraud as matter of aggravation, the law
directs that the fact shall be ascertained whether, at the time of the sale, the
government was defrauded in the price paid or agreed to be paid by the accused.
If this were not the rule, a transaction in itself illegal, and.which would be
held fraudulent as well, by reason of excessive price to-day, might ccase to be
fraudulent, because of a subsequent rise in the m:u'kct.. Thus, a purveyor who
should pay to-day for hospital supplies four-fold their known market value,
might, when brought to trial three months hence, justify his con.duc,t’ on the
speculative opinions of men that in the mean time the price « had risen” to that
amount. But Mr. Townsend only “supposes” the rise would have Faken place
as to the greater part of these blankets, while Mr. Paton, an extensive and es-
tablished merchant in the blanket trade in New York, testifies that there was
no rise in the blanket market before August, 1862. : "

Thus the first specification, first charge, is not only proved substqnt.lal‘lly an
almost literally as laid, which is sufficient ff’r the pro\sccutmn,'butflt 1? i}o;vn,
by way of aggravation, that this act of the Surgeon Geeneral was Lau( et (ixs
well as unlawful. It is admitted that fraud is not to be presumed, but pl'O{/'L i
but it is equally well settled that a person must be lield to intend the natmla' an

sar sequences of his own act. If, therefore, the proof. sho_ws that, in
e ocon General without inquiry allowed
this transaction with Stephens, the Surge I )
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progress of this trial, that Purveyor Cox was not a_purchasing purveyor. In
support of that statement it will be difficult to find either law or fact in this
caze. The law necessarily implies that all purveyors appointed under the act
of April 16, 1862, of which Surgeon Cox was one, shall select :m‘d purchase,
and they only shall select and purchase, all medical supplies. The order of
the Surgeon General, above referred to, by every intendment, nocessa}'l]y im-
ports and admits that Surgeon Cox, at the date of the order, was a}xthonzed .by
law to make purchases, and he is only forbidden by that order from making
those purchases “in the city of Baltimore.” If he was not a purchasgng‘ pur-

veyor, how is the fact to be accounted for which appears of record,
pp-167-"89 that in May and June, 1862, within the short period of about thirty

days, more than one hundred thousand dollars was sent to him?
As further evidence that he was a purchasing purveyor, the Surgeon General,
in his letter to Purveyor Cox of July 30, 1863, directs him to make a requi-
sition for supplies for thirty thousand men, and adds, “ when the requisitions
are received herc [Surgeon General’s office] it will be determined w/ere the
articles will be bought.” This letter necessarily implies that Purveyor Cox
may be directed to purchase; and it substantially declares that the Surgeon
General claims to direct him where; and, as the facts testified to by Surgeon
Cox in the premises show, it proves that the chief purpose of the Surgeon
General was to prevent his purchasing in Baltimore. The order of the Surgeon
General to Purveyor Cox, in relation to supplies for thirty thousand men, dated
August 5, 1863, puts at rest his purpose as to where these supplies should be
purchased, for in that order he says, “ Surgeon Murray, medical purveyor at
Philadelphia, is directed to forward you the other articles of the supply-table
for the same number of men for the same time.”  Also, in his letter of August
19, 1863, to Surgeon Cox, the Surgeon General demands of Purveyor.Cox to
“send copies of any letters you may have, authorizing the purchases * * * *
made by you apparently in defiance of direct orders.”” It is in vain, in the
light of facts like these, that the accused protests that Surgeon Cox was not a
purchasing purveyor.

Equally impotent is his attempt to get rid of the force of this accusation by
saying, as he has repeatedly done to this court through his counsel, that large
supplies were purchased for Baltimore also in New York. The averment of
intent in the 2d specification does not fail, although the proof shows that the
intent of the order of May 30 was to favor private persons clsewhere, as well as
in Philadelphia, There is no rule of law better established than that where
two several intents are laid, proof of one is sufficient. It is equally clear that
where but one of several intents is laid, the proof of that, together with several
other intents, will sustain the averment. Failing to get rid of the force of the

testimony in support of this averment of intent in the mode just stated,
p- 2165 the accused offers in evidence an exhibit which shows the dishurse-

ments of the medical purveyor in Baltimore from Aprii 25, 1862, to
August 29, 1863, to have been $177,334 77, being, as will hereafter be shown,
only about one-fourth of the amount paid directly to Wyeth & Brother within
the same period. It will also be noted that neither that exhibit nor the testimony
in the case shows that any considerable portion of the sum in that exhibit was
for purchases mndp in Baltimore after this order of prohibition. Tt is difficult
to see what light is thrown on this question and the administration of the medi-
cal department by that item in the exhibit offered by the accused, which shows
the amount of bills of Baltimore merchants paid at the treasury ‘within that
pefriod. The testimony is wanting to show that those bills had anything to do
with thc. mgdical depart‘ment, or that the Surgeon General had in anywise
relaxed in favor of Baltimore merchants the spirit and intent of the order of
May Z?O. Perchance those bills were for purchases made by the quarter-
master’s department.
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Is it intended by the remark .
purc:lasingﬁpurveyo‘z, £0 often statgg ttlllxclzoaucgfll:slei Zl(;(l]ltm%lujﬁctoﬁle %,té\m“a\ ?Otthd
court, to aflirm that the Surgeon General is at Eher ewin Bl
gll:;\sfe)m, but all purveyors appointed under the ;él}()f{l(i;pfiﬁl’)118%‘1;}:;121;‘?:3
undclll‘,%h‘(l'nil:\}‘lt)l?lltesg-’ (:1t111.cr 11’1 .Bultlmm‘e or clsewhere, after receiving directions
a8 ki i ‘“v‘l"l" 10.5 are necded, without special instructions from the

geon General?  Under the law the Surgeon General has no election, b
must give directions to the purveyors of ﬁ, y e e 'ut.
R {iore bo forais b yor ¢ amount and kind of supplies
e anmi e |’ . e pom'tqmn thus :Lfsumed, :m(_l herctofore asserted

3 g eneral through lhis counsel, it necessarily results that the
S.uygeou_(}‘-eneml may lawfully and by his mere order repeal the c\ ress pro-
vision of the 5th section of the act of 1862, and gay in so many w;n{d\vliopﬂm
medical purveyors of the United States: You shall not, (};ic(‘pt 1;]>011 1n5’ special
order, obey the requirements of that law—a law that preseribes that they
“ghall p.urchasc all medical supplies, iucluding' hospital stores, &c, and in ail
cases of emergency they shall make prompt and immediate issues upon all
special requisitions made upon them under such circumstances b}’ Inedical
officers.” How can they make izsues upon such speeial requisitions of medical
?iﬁcers if they are not permitted to purchase any supplies, or hold any for
1§sue? It is not denied, but is here repeated, that the law prescribes that the
Surgeon General shall direct the several purveyors as to what supplies are
required for the medical department; but it is denied, and the denial here re-
peated, tha.t the Surgeon General can, under the law of April 16, 1862, either
refuse to give to the purveyors the necessary information or direction as to the
amount and kind of supplies needed, or, having given them the information,
prohibit them from purchasing where and from whom they can most readily and
advantageously obtain the supplics.

It is attempted here, by way of palliation of this unlawful act of the Surgeon
General, to show that Baltimore was not so good a market for supplies as Phila-

delphia or New York. Such, indeed, is the language of the Surgeon
p- 62 General in his order. Surgeon Cox testifies that, of the medical sup-

plies at the time in Baltimore, « Some articles were quite as cheap, if
not lower, in Baltimore than in Philadelphia and New York. Others were
laoherpdes X ot * My impression is that the bulk of medical supplies
could be bought quite as low—that is, the main articles of standard quality and
purity—in Baltimore as Philadelphia;” that the drugs pm‘c]mscd in Baltimore
were excellent, and that he never had any complaint of them. As to the quan-
tity in the Baltimore market, he says that the great bulk of them could have
been had in Baltimore at the time.

To meet this evidence, the accused has offered only the testimony of Joseph

R. Smith, an assistant in the Surgeon (teneral’s office, who states that
p- 2079 he had seen some bills from Baltimore and Philadelphia of m"ticlcs

purchased by the medical department, and that was his only informa-
tion touching the prices of purchases in those places. He is then asked by the
accused, without presenting the billg, to state from recollection whether the
markets were higher in one place than the other; to which he answers, that tl}c
articles purcll:lsod in Baltimore were of a higher price than those plu‘clm'sod in
Philadelphia, “at least some of the articles.” This, like much other testimony
offered by the aceused, was doubtless received by the court,.undvr th'(' exception
made by the judge advocate, to know the extent of the witness’s information.
1t is submitted that it is not testimony, as it relates to the contents of bills not
shown ; and if it be accepted as testimony, that it throws no li.ght upon th‘(:
subject, beeause it is all limited by the words, “at least some of the articles,
without stating what articles, or what amount. i :

In regard to the intent laid in the 2d specification, that this order was issued

to favor private persons in Philadelphia, the testimony is as follows: Purveyor
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Cox says that immediately after the receipt of this order, he was .in-
p- 64 structed to send his requisitions to Philadelphia, when he would receive

orders either to purchase or to have issued from other purveyors.
This instruction was given to him by the Surgeon General on the 24th of June,
1863. He received supplies after this order through Dr. Murray, purveyor
there. e does not know who purchased them. These supplies from Phila-
delphia came chiefly from Wyeth & Brother, T. Monrris, Perot & Co., and

Hauce, Griffith & Co., all of Philadelphia. He received, among other
p- 66 articles, supplies of per manganate of potash. - A ]ettel: qf' recor:d,

from the Surgeon General to Surgeon Cox, July 24, 1863, informs him
p-163  that Surgeon Murray has been instructed to forward him 300 dozen

per manganate of potash, of which he is ordered to send 50 dozen to
Gettysburg.

1t is submitted that this testimony sufficiently establishes the intent laid in
the 2d specification. But if the evidence does not satisfy the mind of the court
that the intent is proved, as laid, it is competent for the court, by the rule of
the law military, to find the accused guilty as charged in the 2d specification,
except as to the wordg, “and with the intent to favor privat_e persons resident
in Philadelphia.”  Whether this intent be established or not, the fact is abun-
dantly established as to the residue of that specification. It is too evident, from
the testimony, that this unlawful interference by the accused with the medical
purveyor at Baltimore resulted in great injury to the public service. By the
testimony of Surgeon Cox, Surgeon Hayes, (p. 644,) Surgeon Cobb, (p. 650,)
Surgeon Herr, (p. 654, Chaplain Bradrer, (p. 662,) and Purveyor Brinton,
(p- 747,) it is shown there was a deficiency of supplies on the ficld of Gettys-
burg after that battle, and of supplies that were essential to the comfort of the

sick and wounded soldiers of the army. By the testimony of Acting
p- 1725 Medical Inspector General Cuyler, it appears that the railroad com-

munication, after the 8th of July, 1863, was open and unobstructed
from Baltimore to Gettysburg. It appears by the testimony of Surgeon Cox
and others, that the supplies furnished to that field after the battle were chiefly,
if not altogether, sent by way of Baltimore from Philadelphia, making a differ~
ence in transportation of 100 miles, increasing the expense to the government,
and greatly prolonging the sufferings of the soldiers who lay awaiting those:
supplies.

Surgeon Brinton testifies that he was a purveyor on that field from July 8 te
September 9, 1863 ; that supplies reached the field to within half a mile of
Gettysburg by rail on the 8th of July; that railroad communication was not.
obstructed, to his knowledge, after the Sth. e made a requisition upon Pur-
veyor Cox for supplies about the 15th or 16th of July. Purveyor Cox made:
no direct response to his requisition, to his knowledge. This requisition was for

such articles as were necessary in the emergency for the sick and:
p 7562  wounded, and was a large requisition. He received July 20, and
afterwards, on the 1st, and about the 5th of September, 1863,
orders from the Surgeon General not to make requisitions on Bal-
p-757  timore. The Surgeon General in a letter to Surgeon Brinton, Au-
gust 31, 1863, says: “The Surgeon General ordered you some time
ago to make, in future, your requisitions for supplies on Surgeon R. Murray,
purveyor, Philadelphia. Has the communication been received? You are now
requested to act accordingly. By order of the Surgeon General.””  Surgeon Brin-
ton says he made further requisitions upon Purveyor Cox, August 17 and July
22; some were by telegraph for articles immediately needed. In a letter from
Surgeon Cox to Surgeon Brinton, August 29, 1863, he says : “Owing to a re-
cent order stopping purchases in this city, I was out of some of the articles called
for in your requisition and had to wait until stores could arrive from Philadel-
phia, which I asked for several times.” Here the fact appears, that in conge--
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:;ll?sn:iilgf;}::ls ?w}(()]tf;’d;”(}wcn lslu_[‘)!)lxesf a}'e needed on the field of Gettysburg for
| soldiers of your army, the nearest purveyor, Cox, at
» distant only about sixty miles, is compelled to answer, “ owing to a
Tecent Olldel' of the Surgeon General stopping purchases in this city, 1 l?ad to
wait until stores could arrive from Philndc]phia,” an additional hundred miles,
be.fore they c.ould be sent to the wounded soldiers. Do these facts not boar
witness that it was the intent of the Surgeon General to favor private persons
in Philadelphia, even though by so doing he should place additional burdens
upon .tlle government for transportation, and subject its wounded defenders to
suffering for want of sufficient supplies ? 1
It is t}m rule of law that the intent with which an act is done may be sh. “m
by proof of contemporaneous and different acts of the same character. It is im-
Posmble In most cases to make out the intent by direct evidence, unless where
it has been confessed, but it may be gathered from the conduct of the party, as
shown in proof;; and when the tendency of his act is direct and manifest, he
must always be presumed to have designed the result when he acted.—(2 Whar-
ton 1"17”. Crim. Law, p- and see. 631.) « Where intent is in issue, evidence may
be given of other acts not in issue which tend to show the intent of the prisoner
in committing the act in question.”—(Roscoe, 87.) Upon this principle the
prosecution has given in evidence two orders of the Surgecn General to Surgeon
R. O. Abbott, medical director’s department, Washington, June 9 and
pp- 1114, 23, 1863, in the first of which the Surgeon General directs that Sur-
1116 geon Abbott shall call upon the surgeons in charge of the general hos-
pitals under him to report, without delay, the probable amount of fresh
vegetables, eggs, poultry, fruit, &c., required by them per hundred men in hos-
pital, &e., and adds: “The Sanitary Commission propose to establish a market
car running between Philadelphia and this place, and to furnish the articles
above mentioned at cost price to the hospitals”  In the order of June 23, the
Surgeon General states to Medical Director Abbott, * the Sanitary Commission
will be prepared on Friday, the 26th of June, 1863, to furnish the hospital sup-
plies. Those supplies will be stored at the warehouse of the Arctic Express
Company, New Jersey avenue, to be delivered upon orders of the surgeons in
charge of the hospitals by Mr. J. B. Clark. You will, accordingly, direct
surgeons in charge of the various lospitals under your control to send
their hospital wagons to the above-mentioned storchouse on Friday, and
daily thereafter.”  The Surgeon General finally orders in this letter, that
«purchases of such supplies will be made by the surgeons of hospitals from
no other source”’” Medical Director Abbott testifies that he obeyed this order
of June 23 after the 26th of June, 1863. If the hospital supplies of
fresh vegetables, eggs, poultry, &c., were to be procured by the Sanitary
Commission from Philadelphia, as stated by the Surgeon (Greneral himself, can
any one resist the conclusion that in issuing, on the 23d of June, an order ,t’hat
after the 26th these supplies should be purchased “from no other source,” he
necessarily intended that private persons in Philadelphia alone should have this
patronage of the government; and that, whether the supplies they furnished
at their depot in Washington were sufficient or insufficient for' E]lf} wants of the
soldiers in hospital, they should not procure them elsewhere? This order simply
gave a monopoly of the whole business to the dealers in Philadelphia, from
whom the Sanitary Commission, as appears by the letter of the .Sm'g'eon. General,
as well as by the testimony of Mr. Knapp, were to procure !111611‘ §upp1.1(=s. Th(}
same intent to aid private persons in Plnlndclplnawls mm'n‘fcst in this order o
June 23, as in the order of May 30 to S.urgeon .box. Thus, in order to set
cure a large trade to certain persons in Philadelphia, on t]}e one hand, t].l(thlil‘\\v
of 1862 must be disregarded, and its express provisions \'lol:l.th, to tlhe {)mu]l)
of the serviee, and to the hurt of tllc_ sick :m.d. wounded soldiers on. tlu? attle-
field ; and on the other hand, the divine charities of the people, poured into the

2n
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treasury of the Sanitary Commission as a gratuitous offering to alleviate the
sufferings of the sick and wounded defenders of the republic, are to be converted
into a fund for private gain and speculation, doubtless without the knowledge
or consent of the good men and true all over the country who give their time,
their talents, and the weight of their character, to organize this noble and bepe-
ficent purpose of the people. Here I take leave of all further inquiry touching
the testimony upon the second specification, first charge.
The testimony upon the third specification, first charge, is sub-
p-173  stantially as follows: Surgeon George L. Cooper states that he was
medical purveyor at Philadelphia, as alleged in the specification, from
p-181  the 5th of May until the 29th of December, 1862, when he was finally
relieved. That in May, 1862, as medical purveyor, he made a pur-
p-194  chase of 3,000 and odd pairs of blankets from William A. Stephens;
that Surgeon General Hammond, in the office of John Wyeth &
Brother, in the city of Philadelphia, State of Pennsylvania, gave him the order
to make this purchase; that he, Purveyor Cooper, was introduced to Stephens
by John Wyeth; that samples of these blankets were in Wyeth’s establish-
ment, and had been for some ten days before; that he, Cooper, examined the
blankets, and objected to them on account of their being an assorted lot, and
not of the weight and quality he was then purchasing for hospitals, and stated
that he would not buy them; that he visited the Surgeon General in the office-
room of John Wyeth, in Philadelphia, and there stated to the Surgeon General,
in the presence of John Wyeth, that in passing through the store of Wyeth, as
he came in, he had seen the « Vanity Fair man,” meaning William A. Stephens,
sub-editor of “ Vanity Fair.” On this occasion John Wyeth said to him, in
the presence of the Surgeon General: ** Why don’t you buy his blankets,
Cooper?” and Dr. Hammond said: ¢ Why don’t you buy his blankets, doctor?”
to which Cooper replied: «“They are an assorted lot; 1 don’t want to buy dif-
ferent qualities of blankets to put in our hospitals.” The Surgeon General
said: < Can’t you make use of them?” Cooper replied: “I can make use of
anything ;”” and also said that he was buying a different and better quality at a com-
paratively cheaper price. The Surgeon General then said: “You had better
buy them ; it is policy to keep the press on our side.”  Cooper said: Do you’
order me to buy them?” The Surgeon General replied: « Buy
p-197  them.” 'This was on the 28th of May, 1862, at Philadelphia. The
next morning, May 29, Stephens called at Cooper’s office. The wit-
ness proceeds: ““When I told him I had been directed to purchase the blankets
from him,” Stephens then said “he was selling on commission for Hess, Kessel
& Co., and asgked for an order on those gentlemen for the blankets.’ Surgeon
Cooper gave him the order as follows:

“MepicaL PurvEYOR’s OFFICE,
“ Philadelphia, Pa., May 29, 1862.

“GENTLEMEN : I, as medical purveyor of the United States army,

p- 200 by order of the Surgeon General, have purchased of Mr. W. A. Ste.

phens, as per samples, 3,057 pairs of white blankets, which you are

requested to forward to my direction, No. 7 North 5th street, Philadelphia, Penn-

sylvania, payment for which will be made to you in certificates of indebtedness
upon the treasury of the United States.

“Your obedient servant,
" o “GEO. E. COOPER,
“Surgeon United States Army, and Medical Purveyor.
“Messrs. Hess, KesseL & Co.” %

There were ten different specimens of biankets. The blankets were received
under this order, May 31, 1862, and corresponded in quality with the samples
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shown. The prices in the bi i
s e bill, which is :
p- 225 thgrrlmces shown with the sample h is of record, corresponded with
1is testimony of Purveyor o s : ]
0w iteases, Titerutly (’St&blishz; 1ﬂ?cootll))<i.:(,1 unlcs§ﬁdlsc_red1ted or disproved
every particular. e proves that the Surgeon G Specll cation, charge first, in
order to buy them, that the blankets HO‘ order dene‘m knew, when he gave the
- present before him, were a mixed lot, and ond :}nd o Sy
Pury e PR . , and were inferior in quality, and
eyor Cooper had refused to buy them. The t AR L that
i psed in the third specification, is a 1‘01'1ti\; by ferm “inferior in quality,” as
inferior to other blankets to which r(-fer‘encee U'm’ an' L e
Purveyor Cooper, and which he testifies wor;m;otntm.q B
chased at a comparatively less rice—of all 1 Sl quaht'y, and were pur-
-ty e L price- all which he advised the Sur
ral. Is Purveyor Cooper discredited? If heis, b rk i g
proof of what facts? Without enterine speciall 8 Dy W }at thn.ess, or by
of which further mention will be nﬁde glvxulziztln yltqt presfe‘élt e
c . ) e after, it is sufficient y
is suli)stan'tmlly supported by all the evidence in this 5c":: 'frllflntltn qil} e
by his written official acts, bears witness to the trutl of D g o
v T i P ness 1e truth of Doctor Cooper’s testi-
y. 1e order to Hess, Kessel & Co., which C 5 i
o { : L ., which Cooper testifies Stephens asked
or, and \\.’lllC]l Stephens testifies he asked for, states, in so many words, tl
pu%hasexs made by order of the Surgeon General oot dhosey b
m. A. Stephens is called for the purpose amo i
g - : : , among other o
dicting this testimony of Surgeon Cm?pm? He is agkcd 13\1'11(tzltlllxr;?silenfhc%mm-
communication, directly or indirectly, with the Surg Yeneral, in 1 e
BT ot R y S he Surgeon General, in reference to
it i(is L 1( < ess, Kessel & Co. blan!&ets, and he answers, “ None whatever ;”
i iis answer does not well comport with the language of the order to Hess
essel & Co., which he asked for and received from Surgeon Cooper, where it
states that the purchase is made “ by order of the Surgeon General.” " He says
he saw Surgeon Cooper in the store of Wyeth & DBro. tl ni for 0
o ¥ ¢ Bro. the evening before the
sale. hether Stephens had the conversation with the Surgeon General or not
is a wholly immaterial matter. Perchance John Wyeth did the talking for
him, as he was with the Surgeon General when the order was given to the pur-
veyor for the purchase, and first suggested to the purveyor that he should buy
the blar}kets. Joh}l Wyeth does not appear before this court himself, either to
contraf]lct or explain this fact as testified to by Doctor Cooper; and Stephens,
not being present, was 1ot able to know or to testify anything about it. ~ Tn all
material facts, Stcphens corroborates Surgeon Cooper.  He testifies that he had
had two interviews with Cooper before the sale; that he went to Cooper’s office
on the morning of the gale, and handed him a schedule of the prices of the
blankets. ~Cooper remarked there was cotton in the goods; and he replied, Cer-
tainly, they were cotton-warp blankets. His statement that Doctor Cooper did
not, m'this interview, at the time of the sale, say a word to him about having
been directed by the Surgeon General to buy the blankets, is no contradiction of
. Cooper, because the statement is immater_ial. He testifies that Doctor
p. 1572 Cooper said, previous to the day of the sale, that they were an old lot of
3 goods, or a large number of lots, and that there was cotton in them. In
this statement Mr. Stephens contradicts himself, for he testified before that he
o the 29th of July, while

had had two interviews with Surgeon Cooper previous t
in this connexion he substantially testifies that he had had but one in-

p- 15694 terview with Cooper. Stephens “emembers about the letter of May 29,

to Hess, Kessel & Co, and says that it was written by Cooper at his
request. T'his is all the testimony of record touching the blankets procured
from Hess, Kessel & Co.; and the court will note, that although Stephens was
called by the accused as a witness to testify in relation to these blankets, he
as to their quality, nor does the defence venture to ask him what
to Hess, Kessel & Co., out of the sum received by him from
upon the direct order of the Surgeon General, for these blankets.

says nothing
amount he gave
the government,
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The third specification, first charge, it is submitted, is proved beyond all
question, unless the court are prepared to say that they do not believe the tes-
timony of Surgeon Cooper. This specification contains no c]mrge of corrup-
tion, but simply presents the questions, whether it was an unlawful order. and
whether the Surgeon General, at the time he gave it, knew, as alleg_ed, that
the blankets so ordered by him to be purchased were inferior in quality, an.d
that Purveyor Cooper had refused to buy them of Stephens. By the law, if
the court find that the order was given, unless they hold that the Surgeon Gren-
eral iz at liberty himself “to select and purchase,” in direct violation of the
law, which says that the purveyors shall © select and purchase,” the specifica-
tion iz substantially established by the testimony of Purveyor Cooper, if it is
received as the truth. Even if the accused had the legal right to contract and
purchase, if Cooper is believed, he wrongfully exercised the power; thcrt‘efm‘e,
“unlawfully ” gave the order; a wrongful cxercise of legal authority is an
“unlawful act.” Sustained as Dr. Cooper is by many witnesses in the case in
other matters, uncontradicted as to any material fact by any witness whatever,
it is difficult to see how any one can hesitate as to the truth of the fact alleged
in the third specification, first charge.

The fourth specification, charge first, it is belicved, is established by con-
clusive and overwhelming testimony. It is that the accused, on the 14th of
June, 1862, at the city of Washington, unlawfully and with intent to aid one
William A. Stephens to defraud the government of the United States, did in
writing instruct George E. Cooper, then medical purveyor at Philadelphia, to
buy of said Stephens 8,000 pairs of blankets at $5 per pair, and which blankets,
so ordered, were unfit for hospital use. In support of this specification, it was
only needful to show that the accused, at the time and placed alleged, did in
writing so instruct the purveyor, that he named an excessive price, and that the
blankets so ordered were unfit for hospital use. No one can doubt, if these
facts be established, that the intent charged necessarily results. If the fact be
established that the Surgeon General, in naming the price in his order to the
purveyor, named a price that was cxorbitant, and even more than Stephens
himself ventured to ask of the purveyor, the fraud is thereby clearly and incon-
trovertibly established. This fact is clearly proved. On the 14th of June,
1862, the accused addressed the following letter to Surgeon Cooper, who states
that he received it the next day, the 15th of June:

p- 204. “ SURGEON GENERAL’S OFFICE,
“ Washington City, D. C., June 14, 1862.
“8Ir: You will purchase of Mr. W. A. Stephens 8,000 pairs of blankets, of
which the enclosed card is a sample. M. Stephens’s address is box 2,500 post
office, New York. The blankets arc $5 per pair.
“Very respectfully, your obedient servant,
“WILLIAM A. HAMMOND,
‘ : “ Surgeon General.
“ Surgeon GEoRGE E. Coorer, U. S. A,
Medical Purveyor, Philadelphia.”

A sample of these blankets, as appears by the testimony of Dr. Cooper, had,
in the first week in June, 1862, been brought or sent to the office of the medi-
cal purveyor. Dr. Cooper says: “In the latter part of the first week

p-202. in June, 1862, I think, Mr. Stephens came to my office, in Phila-
delphia, and presented to me a sample-blanket, of which he said he

had 8,000. * * * T examined the blanket and told him I would not pur-
«chase it ; that it was half cotton—what is termed a ¢ Union blanket,” the warp
cotton and the woof wool. The quality was not good. * * T did not even
ask him what the price was. I said it was not the quality of blanket I wanted,
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and I would not touch it. He left the sample with me i i
remained until June 13, 1862, when he camepback to my :f;ﬁgzym(i?z(‘:’k‘(‘tilgz ::‘
I had decided to buy his blankets. I told him 1 had decided the first day not
to buy them. He asked me to give him the sample. I did so. He sai};l he
would go to Washington and see if he could not sell them there. That was on
Friday, Jul}e 13, 1862.”  On Sunday afternoon, June 15, Dr. Cooper received
Phg letter given above, of June 14, from the Surgeon General. That that letter
is in the handwriting of the Surgeon General is admitted without objection, and
is in evidence in the case. Upon the receipt of this letter, Surgeon Cooper ad-
dressed a letter on the subject of this order to the Surgeon General and mailed
it himself, in Philadelphia, at half past 4 o’clock Sunday afternoon,

_p- 209.  June 15, directed to Surgeon General Hammond, Washington, D. C.

The prosecution put in evidence a written notice, which was served

p- 211. by the judge advocate upon the accused, requiring him to produce on

the trial all letters written by George E. Cooper, late medical purveyor

in Philadelphia, relative to the purchase of blankets from Wm. A. Stephens.

The accused was called upon in open court, under this notice, to produce the

letter of Cooper, which he failed to do. Surgeon Cooper then being asked,

testified that he had a copy of the letter present which he had addressed and

mailed, as before stated, to the accused. This copy, which was put in evidence,
is as follows :

p- 214. “ PHILAVELPHIA, PA.,
“ June 15, 1862.

« Dear Hammonn: I am just in receipt of order directing me to purchase
8,000 pairs of blankets from Stephens, of the Vanity Fair. = I refused to purchage
them of him because of quality. I can get a better article at a less price. If
you wish to compensate him for services rendered you in your campaign for the
Surgeon Generalship, the 3,000 pairs you directed me to purchase from him
some weeks since are enough, and these 8,000 pairs would be crowding the
mourners off the anxious seats. Think well of this, and answer me immediately
by telegraph if possible.

“Yours,

«COOPER.”

That this letter was received by the Surgeon General cannot admit of a doubt,
for Surgeon Cooper testifies that on the afternoon of Tue§day, June

p- 221 17,1862, he received from Surgeon General Hammond, ““in reply to
that letter which I had sent to him,” a telegram dated June 17,

which original telegram produced by Dr. Cooper and put in ev1§ence

p- 222 reads, “Do as you see best about the blankets from bt,ephens.‘ A
certified copy of this telegram from the Surgeon General’s office is also.

upon the record of the court, (p- 2345.) Dr. Cooper states further, that on the
morning of June 16, Stephens called at his office and presented a letter to him
from Surgeon General Hammond, dated June_ }4, 1862, at W a§111ngton,
p-233 D.C,andin the Surgeon General’s handwriting, and asked if Coope:r
would receive the blankets. Stephens says of this letter, “I don’t

think I have it in my possession. I remember receiving such a letter from Dr
Hammond. I do not know what has become of it. It was in refer
p- 254  ence to this lot of blankets—the 7,677 pairs—in round n}m}bers 8,000
airs. 1 do not know the date of it. 1 believe I got it in the post
office to my address in Philadelphia.” He went down to thf: gﬁulce

p- 256  of Purveyor Cooper and told him he had the letter, and sl-m\\c tﬁe
letter to him. He says it was on Monday, June 16, 1862, thf\t ((i

p- 1644 showed this note of Surgeon General Hammond to Dr. C()op‘elé aln.
: that it was dated June 14, 1862. Dr. Cooper, speaking further of this



22

letter, states that it had the words printed at the top, ¢ Surgeon Gcl_mral’s
p- 260  Office,” &e., in the usual official form, and was dated Washington
city, D. C., June 14, 1862; that the import of that letter was,.“that
the Surgeon General had purchased a lot of blankets of Mr. Stephens, which he
directed him to turn over to me, and contained the words, ‘Dr. Cooper has
received instructions to this effect.’”  After reading the note, Cooper
p- 261  returned it into Stephens’s hands, and has not scen it since. He
proceeds: “Stephens asked me, ‘Do you recognize that letter as
authority 7’ T said I did. He asked me then if I would reccive the blanlu;ts.
I told him I could do nothing else, and stated, ¢ You have succeeded in selling
them over my head” I did not show him the letter which is on file, of the
14th—the order of the Surgeon General tome. I asked him what the price of the
blankets was. He said $4 60. In consequence of that, I did not show him
my letter, inasmuch as that said five dollars per pair. I said to myself, ‘I
have saved the government forty cents a pair anyhow.””  On the 23d of June,
Surgeon Cooper received a bill for 7,677 pairs of blankets from Wm. A. Stephens,
at $4 60 a pair. This original bill, dated June 17, 1862, and amount-
p- 217  ing to $35,314 20, was put in evidence. It is for 77 bales of blankets,
marked “H. H.,” and numbered from 203 to 218, 233 to 249, and
p- 214 258 to 301, inclusive. Dr. Cooper says he did not buy these blankets
from Stephens on the 16th of June, or on any other day, but that they
were sent to his warehouse by Stephens, with a letter dated June 21, 1862,
accompanying the bill, as follows:

“NEW YORK, June 21, 1862.

“DEeAR Sir: Enclosed please find bill for 77 bales blankets, 7,677 pairs, de-
livered you per order of Surgeon General Hammond. 'The freight on these
goods has been paid here. The charges for drayage, I have written Messrs.
Baird & Co., will be paid them by me in Philadelphia; so they will be delivered
to your depot free of expense.

“Very respectfully yours,
“« WM. A, STEPHENS.

“Dr. GEoRGE E. CooPER,

“ Medical Purveyor, U. S. A., Philadelphia.”

Dr. Cooper testifies that he had nothing to do with fixing the price

p-216  of these blankets ; that the blankets agreed with the sample exactly;
were of the same quality; that they smelt very badly, and were not

properly cleansed ; that they were an eight-pound union blanket, cotton warp,
lightly woven. The wool would rub off upon your clothes. They were not fit for
hospital use, if a better article could be procured, and that a better article could
have been procured. He was paying at that time $4 50 per pair for 10-pound
blankets, all wool. Three dollars and fifty cents per pair would have been a
? large price for the Stephens blankets. In the latter part of July,

pp- 220-1 1862, he met Surgeon General Hammond in Philadelphia. «1I
asked Dr. Hammond why he compelled me to receive those hlankets

from Stephens. He stated to me, “Did you not get my telegram?’ I said, ‘1
did, but it was too late. You had taken it out of my hands b} purchasfné th,em
of him yourself. T had nothing to do but to receive them The Surgeon

General referred to the telegram of June 17, in reply to the letter the witness

had sent him. In reply to the statement of Surgeon Cooper that he

Pp- 223-'4 “had taken the matter out of his hands,” all that he (the accused) said
was, “Dr. Laub, who had got some blankets from Stephens, says the

were good.” Dr. Cooper says that he could have bought the same ¢ uZl}t g;'
blanket in June, 1862, at $3 25 per pair, from Thomas Paton, of I’atgn & {‘0

New York, who examined the sample, “and told me he would furnisi;
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P-479  them at that price, $3 25 per pair. This was previous to the 13th of
June, 1862, when he personally examined the sample blanket which
Mr. Stephens had left at my office.” Surgeon Cooper showed the lot
p- 500 of blankets to Mr. Rene Guillou after the receipt of them at his ware-
house in Philadelphia, and showed him no other lot of blankets about
p- 1151 that time. Mr. Guillou testifies himself that he examined a lot of

blankets at the request of Dr. Cooper, in July, 1862, at the medical
purveyor’s office, in Philadelphia; that they corresponded with the samples
exhibited in court, which were identified by Brastow, Brown & Vail as part of the
same lot of 77 bales of blankets sold by Stephens to the Surgeon General ; that he
examined but one lot; that they were not well cleansed ; that they smelt very

i strongly of wrine and sulphur; that they were very offensive; that he smelt them
© from the street in passing by; that he considered them worth about $3 25 a pair,

and offered to duplicate them at that price on the part of the house of . M. Pa-
ton & Co., of New York, whose agent he was. M. T. M. C. Paton, of
p-1169 the firm of Paton & Co., New York, testifies: That in the latter part of
May, or early part of June, 1862, he examined a sample blnnket' in Dr.
Cooper’s office, Philadelphia, of the same quality as those shown and identified in
court ; he offered to duplicate them at #3 25 or $3 50 per pair; he is not positive
which, but is certain it was not above $3 50. May, 13, 1862, he sold eight-pound
blankets to the government at $3 50 per pair, and seven-pound blankets z}t
%3, duty paid. The blanket market did not commence to advance un!ll
p- 1178 August, 1862. In October, 1862, he sold to g.ovcx'nment l)lall}{ets of a
better quality at 55 cents per pound, duty’ p?l.l(], and at that time they
p.1181 had advanced twenty per cent. over the price in June. _Mr. I.l;\,'dccker,
p- 1248  the warchouse register in the New York custom-lmuso,'1(1ont1hes these
77 bales of blankets as a shipment to Spaulding, Vail, Hunt & Qo.,
the last of which were received by them March 10, 1862, the books showing
g No. contained only 95 pairs. :
o l\ol\li.s%ail, one of tl)Zimp%)rt,ers, testifies th{lt his lmuso_, Spaulding,
Py 1237 Vail, Hunt & Co., impom{d Thes? 77 l‘m]es of blnglligts‘,l\\('llt‘l)llgglut:ot;i({l)e
marks H | H, and numbers 1unmng‘ﬁom 2_03 tf_) 218, and 2 b 1
and 258 to 301, inclusive; that No. 283 cont;nn'od Qo pairs, nn(} No. ij (:O“(i
tained 82 pairs. He identifies the wrapper which is brought into ?0111)1 tl, :I:)f
also the blankets produced and identificd by Brastow & Brovwn,I;(ch -a-eksaw
which lot remain on hand, as appears by their testimony. ; IL~ I?QLmC -
Stephens, nor knew him, but sold these blankets thmug_'h two )11?1 '(]“\1’ ] .hia.
Townsend and lord & Andrus, to Adolph & Keen, of 1 a('e. p 8.
a the 16th and 17th of June, 1862, at four dollars per pair, as lb.
- 0;{ "(i own by his bill, and paid to the brokers two and a half per
i \ (‘lya He states that these blankets, as he held them at New
v is 1 3 45 per pair, and he would have
York, on the day of the sale, cost his wouse $: .“1 p I,
sold them to anybody in June, 1862, at four dollars per pair. o ks
A. W. Adolph, of Philadelphia, tc};tlﬁusftllitl }101 11:1!'1:1:1201 tlf‘;t :
psfoy also ¢ ber of the firm of Adolph” & Keen; that ¢
e anq ‘(1150 n ;Illlf'::r{l‘li() he was called npon by Stephens, and
d t fel‘)ve dlae):)(})nefx‘l:lee t]t]r;3 %Sp;mlding‘, Vail, Hunt & Co. f:or thesg'bl;mketls;
R ach : hem : they were shipped direct to the
did not receive the goods and never saw tlem.,r y ‘ e oot et
evor’s office in Philadelphia, and' he pa_ul on .10f:0uu et 5;9 oy
i 3‘ d transportation, to Spaulding, Vail, Hunt & Co.;w v o) deei
Spege and (LT : ds to the government, but Stephens gave his
gewes made any b)l]‘for et g f tl 5 money, and informed him that he
due bill as security for the repayment o lieforc tflzs R Hillad sty Wil
had sold the goods to the gOV’C{‘llnlC\l}F'l eHum e dedustiy st
before he assumed to pay SHauldlUf—?: ‘«Ll unt of the bills. for these gouds as
e ek ]l)(fll.}’lllﬂﬂ‘;, 'lfr()}llnmtlltu&:mgo being the sum of $307 08. The
rendered by Spaulding, Vail, i =



bill rendered to the government for these blankets, in the name of
p-323  Wm. A. Stephens & Co., is dated June 17, 1862, and amounts to

$35,314 20 ; and the order of the Secretary of \V:.u' and accompany-
p-321  ing official statement from the treasury, in evidence, show that

$35,314 20 was paid August 14, 1862, by the government of the
United States to Wm. A. Stephens for these blankets. :

By the foregoing testimony it is clearly established that the accused did, on
the 14th day of June, 1862, at Washington, D. C,, issue an order to Purveyor
Cooper, as stated in the fourth specification, to purchase from Stephens these
8,000 pairs of blankets, at five dollars per pair; and also that the Surgeon
General did, on the 14th day of June, 1862, at Washington, D. C., as 'a_lleged
in the fifth specification, give to William A. Stephens an order in writing, in
substance, that he should turn over to George I. Cooper, medical purveyor at
Philadelphia, 8,000 pairs of blankets, by means of which Step'heus induqed
Purveyor Gooper, on government account and at an exorbitant price, to receive
of these blankets, which he had before refused to buy, 7,677 pairs, for which
Stephens received payment, at Washington, in the sum of $35,314 20. By the
importers’ testimony it is established that on the day these blankets were billed
by Stephens to the government, (June 17, 1862,) they had not cost the owners
at New York up to that time over $3 45 per pair, which must be taken to in-
clude all charges and expenses. By the testimony of the custom-house officer,
as well as that of the importers, it is clearly shown that these blankets had been
in the bands of the importers unsold for more than three months before the sale
to Stephens; that various samples of them had bee: distributed, secking a
market ; that the importers realized upon the sale of these blankets, after de-
ducting the commissions paid to their brokers, and the one per cent. to Adolph
& Keen, only $3 89 per pair; that they were willing to sell them at that price
to anybody. Adolph & Keen, who, at the instance of Stephens, assumed the
payment to the importers, never saw the blankets, and had nothing to do with
the sale so made to the government of the same date, the blankets being sent
directly from the importers to the purveyor’s office.  'When received at the
purveyor’s office they were filthy and offensive, not worth more than $3 50 in
the market, and were unfit for hopsital use. In regard to their value, the very
best evidence that could be offered on such a question is, the original cost on
the day of sale to the importer, from whose hands they passed directly to the
government June 17, 1862; the fact that the importer sold them on that day
for $3 89 per pair; and the further fact that a responsible house in New York
offered to duplicate them, both before and after the sale, at $3 25 probably, and
certainly as low as $3 50 per pair, to the government. Unless the testimony
by which these facts ave established is disbelieved by the court, the conclusion
is inevitable that the accused did commit the offence set forth in the fourth
specification.  On the point of their unfitness for hospital use, it is clear, upon
the testimony of Surgeon Cooper and Mr. Guillou, that these blankets had a
most offensive smell of urine; also, by the testimony of Medical Inspector
Coolidge (p. 1803) and Dr. Hopkinson, (p. 1814,) both of whom were called
by the accused, it appears that if these blankets, at the time of their delivery
to the government, had the offensive smell described by Dr. Cooper and Mr.
Guillou, they were not fit for hospital use.

It is respectfully submitted to the court that this testimony, unless disbelieved
and disregarded, establishes beyond controversy the offences alleged against the
accused in the fourth and fifth specifications, charge first, unless, indeed, it is
held not to be an unlawful act to give to a me

; to ' re middle man, the publisher of
Vanity Fair, who at the time owned none of the blankets, and had no contract

for their purchase, the sum of $7,776, as a reward for inducing the importers to
transfer them to the office of the medical purveyor.

It was said before, and here repeated, that a public officer who does an act in
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the interest of a third person, injuriously affecting

a fraud, for which, at common law, he is indictable, and for which he must be
held to answer in this court as doin

g an act which, in the language of the 99th
Article of War, «is to the prejudice of good order and military discipline;”” and
which, in the language of the specification, *“is unlawful,” and done with intent
to aid Stephens, the recipient of his favor, to defraud the government of the
United States. The word corruptly is used in the 5th specification, though
not in the 4th, and it is submitted here that whoever, charged with a public
trust in the army of the United States, volunteers to make a contract for the
government in direct violation of the law, or, if having legal authority to con-
tract, fraudulently exercises such authority, by contracting on terms prejudicial to
the public revenue, and directly in the interest of a mere street broker, to the
amount of $7,776, does an act which is corrupt in itself, even though no cent of
this ill-gotten gain should have touched his hand.

It is a fact, witnessed not only by the oath of Surgeon Cooper, but by the
official letter of the accused, that he not ouly ordered Purveyor Cooper to pur-
chase these blankets of Stephens at the exorbitant price which Stephens named
to Cooper on the 16th of June, $4 60 per pair, but went f"urth‘er, and w1t'hout
one syllable in all this record to palliate it, ordered lmln‘to give Stephens.$5 per
pair, which would have added $3,300 to the profits of Stephens upon this swin-
dle on the treasury of the United States, thereby endeavoring to swell his ill-
gotten gains to $11,000 upon this single transaction. Purveyor Cooper resmted_
the unjust and fraudulent order of the Surgeon General ; sent his written protest
against it, as will be hereafter noticed, and spoke of it with such honest scorn in
the presence of the Vanity Fair broker as compels Stephens, when exam.med“as
a witness for the accused in this court, to break out into the c:xclamat_mn., 1
becaine indignant !” There was no doubt an occasion fo:' the \'n'tuousnlp‘dxgn]a:
tion of the Vanity Fair editor, when he reflected that Cooper had plel_alatentd)
refused to buy his blankets, telling him that he would not have anything lto 13
with them ; and that now, lest the continued opposition of tlli} pune)lm ]S 10U
deprive him of the opportunity to plunder the treasury of t’fe peop e,1 e :}'ﬁz
constrained to put his figures forty cents per pair less tlg{n 1“3 %m:lmp(; 10111 -
fraud, the Surgeon General, had anticipated he would ask, and had order

yeyor to pay him. ;

P“}‘:ﬁ’all not tgke up the time of the court in Qiscussmg‘the n‘it(zmrt)f ;r;:xt(ieehe:::
by way of defence against these clearly CStabllsﬁl,efl f'agttbl, ltotirng)\(\)rf ti;is tmngsac-
ernment paper was at such a discount in tlxe‘mm ket, a ) 1e oy
tion, as to justify the enormous prx%c pmdlto Stephel}slfooxftgcepiilrllpo;tz‘xzr . %ha{ o
in the transfer of these blankets from the possessior ]‘ 1 T
the purveyor, for that is answered by thg simple facts t h}E‘t 1e hous -

e TR
pair, and that about that time blankets '11 . ('tl urovel‘IilmCllt SR
testimony of Paton and Cooper, were purchased with go P
folons price. It does not appear by an{ltelsm-nouzx-izrtshtch;iars g.‘;ns‘f‘)hplctr pair
of currency or securities _Adolph &41&‘0011 fp‘tlll i‘ttlccstlil:lf(‘m)' t<; be: bl dnvonicualigh
for these blankets. Nf"lther I .thc foxc? . 1; he witnesses for the defence, that
by the purely speculative opinions of some o t]ib e, T i lana
there was a sudden rise in this quality ofvb.l;}‘lx ((t:qblllé o
after this transaction. Mr'. Paton, a lnglﬂnl} }Lb]?l(’\c ‘(itv 0&; New Kook, Suoniiiie
one of the largest blanket ~ImP"l‘tmgllll(>'“=c’5‘ }11]1:) ii:e S nthe NewsKinckuiiinlt
remembered, stated (p. 1177) that tZ’()lteoL‘;rb 1%‘9-—“ wald. . bettes qualityeet
market before August, B W in. e it r-five cents per pound, duty

i ankets than these to the government at fifty-five : AT
white blankets t s between June and October, 1862, had risen
paid, and gy ;]mtiletlllffttbth:-re“ i)l-m]'(ets ought to have been sold to the
fiwenty per cent., S10WINE (L HEIEE

the public revenne, perpetrates
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United States, for government paper, at $3 50 per pair in June, the time of this
transaction.

May it please the court, I would here gladly forego any further 1‘9mnrk upon
the overwhelming testimony which appears of record in this case, of the fraud-
ulent and corrupt intent with which the accused did the acts z}lleged in the 4th
and 5th specifications, 1st charge, in the interest of Wm. A. Stephens, but the
duty imposed upon me by the law requires that 1 should not be silent upon the
subject of the evidence furnished by the accused himself, in his suppression of
evidence, in his denial of facts upon this record, and in his prosent‘atlon to the
court, unexplained, of forged and fabricated testimony, all of which, by the
clearly established rules of law, are witnesses of guilt which the accused cannot
discredit, nor the court disregard. The court will remember .the rule before
cited: «The suppression or destruction of pertinent evidence is always a pre-
judicial circumstance of great weight.” So also the forgery of evidence, “ when
proved, is properly consideréd a moral indication entitled to great weight.”—
(1 Wharton Am. Crim. Law, scc. 715.) Bentham says that forged ev1den.ce
may arise among other causes from a view of self-exculpation. The court will
doubtless remember the illustration of this in the memorable trial of Dr. Web-
ster for the murder of Dr. Parkman, where letters were received by the police
marshal of Boston purporting to reveal the location of the body, and which let-
ters, upon the trial, were proved to have been written by the prisoner in order
to divert suspicion from himself, and were admitted by the learned court in
evidence against him.—( Bemis’s report of Webster's case, p. 210.)

The written official order of the accused, as Surgeon General, to Purveyor
Cooper, dated June 14, 1862, peremptorily commanding him to purchase these
8,000 pairs of blankets from Stephens, at $5 per pair, was undoubtedly pertinent
evidence in this case. This official order was, as is clearly established by the
proof, suppressed by the act of the aceused in not placing it on record in his office,
as he was in duty bound to do. Surgeon Spencer, an assistant in that office,
testifies (p. 1227) that he has searched for and cannot find any letter of the
Surgeon General to Purveyor Cooper on record there, bearing date June 14,
1862, in relation to the purchase of blankets from Stephens. So also Frederick
Thornton, an employé in that office, testifies (pp. 1233-'4) that there is no
letter of record there of date June 14, 1862, from Surgeon General Hammond
to Surgeon George E. Cooper on the subject of blankets.

Why was this letter not placed upon record? And how is its absence from
the records accounted for by the accused ? He proposed to prove, but has
failed to offer any testimony in support of the proposition, that papers had been
stolen from the office. The important fact to be proved was that tkis paper
had been stolen. Instead of showing by testimony that the reason that it was
not of record was because it had been surreptitiously taken from his office, and
he had thereby been deprived of the means of recording it, he did show by the
testimony of Surgeon Joseph R. Smith (p. 2088) that a search was made in the
Surgeon General’s office, in the fall of 1862, for letters from the Surgeon (General
to Dr. Cooper, and especially for letters from the Surgeon General to Cooper re-
lating to the purchase of blankets, though the witness cannot speak of the date
of specific letters. He is then shown by the accused a rough draft of the letter
of June 14, 1862, addressed by Surgeon General Hammond to Dr. George E.
Cooper, (p. 2090,) which is produced in open court by the aceused and placed
upon the record as evidence, and which he identifies as the handwriting of
Surgeon General Hammond, together with the words “rough draft” and
“record” in penecil indorsement upon it. The accused then exhibits to
the witness a certified copy by Surgeon Cooper of the letter of the Sur-
geon General, June 14, 1862, (p. 2093,) ordering the purchase of the blankets,
and a certified copy of the same by the witness, Dr. Smith. In relation to these
copies, the witness states (p.2099) that they were in the Surgeon General’s office
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January 12, 1863, the date of his certificate attached. How does it come, if
the Surgeon General was anxious that this order should be of record, that, in-
stead of relying upon a co from Dr. Cooper’s cop 7, he did not in January,
VIR Y per’s copy ary
1863, sec that it was immediately placed upon his record and perpetuated. The
attempt to cast censure upon the old and trusty clerk for not putting upon
record papers that were handed him utter ly failed, as the court will remember,
by the clear and satisfactory answer of the clerk thus assailed, Mr. Balmain,
y J i . : : s
that he never was reproved for any failure of the kind by Surgeon Smith, as
: P oy ure ! g i
that witness had stated; and neither Smith, Balmain, nor any other witness
testifies to ever having scen the “rough draft” of this famous order of the
Surgeon General at all. The remark made by the judge advocate at the time
this rough draft was offered in evidence by the accused ig here repeated, that
it would be a curious and interesting inquiry to learn the origin of t!ns paper,
and where it came from. Upon that important inquiry, the paper being in the
hands of the accused, written by himsell, and brought by him into court, the
court not only have no light, but were notified in advance by the counsel of the
accused that to seek for light upon this subject would be useless, the statement
being by them made (p. 2091) that the counsel ff)ryt!u- acensed had 1‘0c.cwed
this paper with others in professional conﬁd('nc.e. While tlu»n’l statement is not
evidence for the accused, it is fit to remark, inasmuch as th.ls statement was
put upon the record by the accused, that he has not, by testimony, :mmnpl;i‘.d
to account cither for his possession of the paper or its absence hw]nn the pu i
records, or to show when ¢4is paper so produced, and in his ll_nm writing, \\lns
in fact made, and if the original, how, and when, and where it came into the
custody of the accused. : i i 5L 4% S
It does not follow, because the counsel for the defence did not]uc‘t,l_\tf 1tl tfi,(::l
the hands of the accused, as they have statcdz that the n?c]“:u],"lhﬂl]‘f ;1()1“1(‘1;
did not retain possession of it until he \'Olunmrlly pm‘te.d with it ”mf(]' . ‘Nw()”
erson or persons as handed it to his counsel; of all \\'l]lt'!l the_( ounsel may
Pnd wisely be ignorant. It would certainly be a wise discretion on the ll)m't of
: r S i his transaction and insti-
S after ame alarmed in regard to this transa g st
the aceuscd, after he became ala ; ! o
tuted the search in the fall of 1862 m](l.Janum-), 1863, m]d*tt'“und\:“(;fdhis e
cated copy of it in his own office, as is shown by the ti'a lvm”v:.]-”ldi]v g o
itness, Smith, to have then prepared the copy, as he may have readily
B : i it of record, and when the day of
any time, taking care, as he did, to not put it of r : f‘~"n ML e
trial came place it in the possession of his conhld{‘ﬂ;ltm t]tul'( Oom'tl“tlnt *
is ) :y might truthfully state in cou ‘
Qe his. counscl, & Lha't s i) 1 fidence, and not from Surgeon
received it with other papers in professional cor 1ce,
”»” s
eneral Hammond. ! ; AL e iattooiandti S
b P d stands before this court without colorable excuse fm' s
Rt sunt o < his important order of the accused, which affecte
to put on record, in his office, this lmlto t'le" amount of $35,314 20. So, also,
the public revenue, as we have secen, G'; i iines 00 ikl
i : to Stephens, of date June 14, 1862, ¢ g s
his order to Stephe g £ record, as appears by the testimony of the same
to Purveyor Cooper, > ?Ot - Ic, i‘;no answer to say that this order of the
witnesses, Spencer and Thornton. . ke durgsentntuilol
Surecon General to Stephens was a pr 1{.(1 (i LA ]mql)it?ll stores, eanyde
=, : T 2dical s s Spital stor i
all matters affecting the purchases of me .t '1})“011 order which, like this,is
in his private capacity; but his every wi O Ry
QI i s s 5 1 -or to receive hospital supplies from y
i 1 d direet the purveyor to : e
intended to, and cloes, is an official act as well as an illegal act,
vate persons on government account, 13 ';'mt e t(hi‘ whole transaction. Why
A s ainly manites 5 : :
when done with the intent plainly man ‘;ec01‘(]7 Because it would bear wit-
: lace this order to Stephens on . 4 athosinanmdiuiiEa
did he not plac shens one of the ““other pay
. - ] of protessional confi-
ls of the counsel under the seal of protessional
e : 1vised, and the court could not inquire, be-
B, would hold themselves

ness against himso]i‘.l

have come into the h

R Y o ., t

7 Of that the court are no ] . ¢

g::rs t'hcy were duly notified by the counsel that they
S
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bound not to disclose the person from whom they received these papers. The
telegram, before cited, of June 17, 1862, to Cooper, is the only record made by the
Surgeon General of his connexion with this transaction that he could venture to
record, because it recognizes, though it was alter the fact, the right of Purveyor
Cooper under the law to do as he thought best as to purchasing blankets from
Stephens or from any other persons. That telegram, however, h.avn.vg‘ been
issued by the Surgeon General to Cooper three days after he had given Cooper
a peremptory order to purchase, and three days after, in fact, he had purchase.d
the blankets himself of Stephens, and directed Stephens, as shown by the testi-
mony of Surgeon Cooper, ¢ to turn them over to the purveyor at Philadelphia,”
cannot be used as exculpation, or as any palliation of the offence against law and
against the public interests, thus committed by the Surgeon General. His tele-
gram conferred no new power on Purveyor Cooper; and the Surgeon General
took care not to put into the telegram a repudiation of his own contract with
Stephens, which he had so carefully concealed and kept from the records of hig
office. If he intended to relieve the government of his country from this fraud
upon its treasury, which was about to be perpetrated solely by his own act and
against the protest of Purveyor Cooper, why did he not say in his telegram of
the 17th of June, “Repudiate my contract with Stephens and refuse to receive
his worthless blankets 2
In this connexion the judge advocate, in pursuance of a written no-
p- 918 tice, dated January 20, 1864, called upon the accused, in open court,
* for the production of the letters addressed to him by William A,
Stephens, in relation to furnishing blankets and other supplies for the army; to
which call the accused replied, « In answer to that I would say, I have no such
letters ; never received any such letters from Stephens.”

The judge advocate objected to any further answer than that he had no such
letters; to which accused replied, “ What I want to say is, 1 have two letters
from Stephens.”

The judge advocate : “T cbject to all that; Jet him produce the letters.”

The accused: «I have none that relate to any transaction of this kind that
the judge advocate refers to.”

The judge advocate stated in the presence of the accused: I have served
upon him (the accused) a written notice to produce letters of a specific character
from Stephens, and it is only competent for him to respond by bringing in the
letters or by saying that he has not the letters.”

The accused : I have two letters from Stephens.”

The judge advocate moved to strike from the record the words of the accused,
“I never received any such letters from Stephens;” which motion the court

overruled. The accused here produced the two letters from Stephens,
p- 929  above referred t) by him, one dated January 6, 1862, and one dated
p- 927  April 5, 1863, and which two letters the judge advocate put in evi-
dence.  The prosceution then gave in evidence two other letters from
p- 937 Stephens to the accused, the first dated August 29, 1862, being a cer-
. tified copy from the original in the Surgeon General’s office. 'This
letter is here introduced from the files of the Surgeon General’s office as a mon-
ument of the merey of him who is alleged (not proved) to have surreptitiously
purioined papers from that office. Surely, if this document had fallen under
Iu'.s eye, it, too, would have disappeared, and if ever heard of again in this
trial it would have been under such circumstances as to have forbid all inquiry in
relation to the custodian of it.  Although this remarkable paper, addressed by
Stephens to the Surgeon General, solicits additional orders for blankets *at
satisfactory prices,” (no doubt perfectly satisfactory to the writer,) it also pro-
poses a new field of joint operation for the editor of Vanity Fair and the Sur-
geon General, while it discloges the sad fact, that for this new adventure, which
requires money, the writer, alas ! has none. As showing the intimate relations
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subsisting at that time between William A. Ste
and the easy assurance with which the writer
as his patron and friend, I ask the attention
from this remarkable letter :

phens and the Surgeon General,
approached the Surgeon General
of the court to the following extract

“116 Nassav STREET, NEw YORK,

“ August 29, 1862.
» in their incipient stages, in science, me-
great men have laughed in derision at the inlucky fools
wl.lo were rash and confident enough to usher them into the world, If you doubt
tlnfs, just overhaul your memory as to Davy, Harvey, Fulton, Watt, Morse
Ericsson, &e., &c., and “ when found make a note of it.” = It is not to be suppose-d’
therefore, that when anything presents itself to the faculty which does not run
in the straight line of precedent from Galen and Asculapius down, it is to be re-
ceived in any other way than by the same loud guffaw ; and methinks I hear
from “ aslnngton, Jjust at this point of time, as you are reading this, ha! ha! ha!
!:mﬂg,l?c me joining in.  I’vecome to the point. I send you the American Med-
ical Times, May 24, 1862, and refer you to an article therein, on page 297. I
send you a box of the preparation there referred to. I came by it in this wise:
My younger brother has been in Halifax, and had his attention attracted to the
Mr. Lane referred to in the article, in connexion with a very extraordinary cure
said to have been performed by him of small-pox with Dr. Morris. 1o satisfy
himself he saw the patient; he also saw Dr. Morris, and he reports him to be a
most intelligent man, with an unbounded faith in this Indian remedy for that
dreadful disease. He at onee imbibed the idea that it might be useful in our
army, and accordingly sent me two sample boxes, with the request that one
should be forwarded to you for analysis, it you thought proper, and experiment.
Accompanying this was a letter from Mr. Lane to me. I know nothing about
it, or of its cost. I suppose it could be procured at a low price by the quantity.
My brother is so sanguine about it that he wizhes me personally to get up a
healthy case of small-pox; to make myself a dreadful example, which 1 decline;
but if you have any such prepared to your hand it may possibly induce you to
examine into the article.  Mr. Lane wishes me to become the agent for the

United States, and push it. This requires money, which, alas! I have not.”
The writer says, further, that if the Surgeon General should approve it, he
(Stephens) would endeavor to make a fuvorable arrangement to supply the de-
mand, and he asks the opinion of the Surgeon General at an early day; adding,
“My friend and partner, Mr. Hayes, will hand you VTS e *' will call
on you again, and perbaps you will be able to give me an answer about it through
him.” Whether any orders were ever issued to Stephens for his Indmn. remedy
for small-pox does not appear of record, and Stephens himself, who, of all per-
sons called in this trial, would be most likely to know, observed a commendable
silence on the subject. It is remarkable that a letter so extraordinary as this
should have faded entirely from the memory of tllxe ;1ccusc.d, zm.d th(?t he should
say, and place upon the record, to this court, against and in spite of the |:rotest
of the judge advocate, that he never received any such letters from W 0.
Stephens; for this letter asked o.l'ders fm‘ blankets as \\'ell‘ns]for_ﬁl-
p-934  dian remedies.  The other ].('ttcr. from Stephens to the accused, given

in evidence by the prosecution, 1s as follows:
i «1120 GIRARD STREET, PHILADELPHIA,

« June 13, 1862.
«Drpar Sir: By to-day’s express I forward package, freight paid, containing
sample blankets: : _supinoslahied
H, H, 203 a 232...1pr. sample of 3,000 prs., 8 pounds to pair, & $4 75 per pair.

“DEAR Sir: At great discoveries
chanics, and art, many gre

]A “
H, H,293 @ 297...3pr. “ 8000 S AR
2
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“T wrote to you the price would be 62§ cents per pound, or $5 per pair ;
but T have succeeded in making a better arrangement, telling the importer I
thought I could close out the lot entire, and he gives me the anve figures as
the lowest net price. deliverable at his expense in New York, Philadelphia, or
Washington, as you may elect The $4 60 cost $4 32 to import; the $4 75
cost about §1 50 to import; and the market is bare of_ white blankets, and no
one importing. f

«I am perfectly satisfied the government will do well to purchase these at
the above prices, and I hope you will do so. I hope you can manage them all;
but if not, please send me o this address the order of purchase in my name for
the whole or part of them, as the parties will need this authority to me; I
trust, however, you will buy the lot. ol

“'T'hey can be shipped immediately upon receiving shipping directions.

“ Very respectfully yours,
« WM. A. SI'EPHENS.
«W. A. Hammonp, M. D.,
“Surgeon General U. S. A., Washington, D. C.

«P. S.—Please notice that white blankets are not to be compared with blue,
brown, or gray—which are a drug in the market and can be supplied at 40 to
423 per pound regiment blanket. You will receive the package on Saturday
morning, and as I am restricted as to time in the refusal, would be much obliged
if you would answer by an early mail.”

This letter, like other letters and bills of Stephens, heretofore referred to and
remarked upon, is characterized by a singular inaccuracy. While the trade
marks and numbers set forth as deseriptive of the blankets leave no room for
doubt that the samples forwarded by express, on the 13th of June, 1862, as
stated in this letter, were samples of the same lot of blankets, as is also shown
by the testimony of Mr. Vail, the importer, yet the writer falls into the remark-
able blunder of stating different prices for the same blanket in the letter—$4 75
and 34 60 per pair—and into the still greater blunder of indicating but 5 bales,
“Nos. 293 to 297,” as containing 8,000 pair of blankets, which it is submitted
would allow 1,600 pair to the bale, and make a bale of most extraordinary di-
mensions, probably not less than 50 feet in height. Mr. Stephens, himself, in
his testimony leaves no room for doubt that he received samples of but only one
lot of blankets imported by Spaulding, Vail, Hunt & Co., with the trade mark
“H | H,” and the numbers 203, 293, 297, &c., and 8 pounds to the pair.
Neither does he leave any room for doubt that he forwarded the samples and no
others, on the 13th of June, 1862, to the Surgeon General. After stating that
he had written to the Surgeon General that the price would be $5 per pair, he
says, “I have succeeded in making a better arrangement, telling the importer I
could close out the lot (not /ofs) entire, and he gives me the above figures as
the lowest net price, deliverable at his expense in New York, Philadelphia, or
Washington, as you may elect.” He adds, “the $4 60 cost $4 32 to import,
and the $4 75 about 84 50 to import.” Is that statement sustained by any tes-
timony in this case? Who imported any sample blanket sent by Wm. A.
Stephens to the Surgeon General, on the 13th of June, 1862, save Spaulding,
Vail, Hunt & Co.? Do they testify that these blankets cost $4 32 or $4 50
to import? On the contrary. does not Mr. Vail expressly state that, as he held
them on the day of sale when they were billed to the government—June 17,
1862—they cost him in New York only $3 45? 'The court will not overlook
the important request of Stephens in this letter of June 13, « Please send me
to this address (Philadelphia) the order of purchase, in my name, for the whole
or part of them, as the parties will need this 2uthority to me.” Does Mr. Ste-
phens testify that he ever asked Surgeon General Hamnmond, at any other time,
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or by any other letter, to address to him at Philadelphia « an order of pur
chase in his name,” for the whole or part of these blankets? Tt must bcpad-
. mitted that he makes no intimation of the kind; he testifies that
p- 1234 he mailed this letter of the 13th June, addressed to Surgeon General
Hammond, Washington, D.C., a Philadelphia, on the afternoon of June
13, _1862~ He believes, although he is not able to state the hour at which he de-
posited the letter, that lle placed it in the lamp-post letter-box after the time that
the collector usually visited the box: he does not /now that fact; he does not tes-
tify that he Znows that fact; and, it being indisputable, upon the testimony of
QOOI)(,‘I' and Stephens, that “the order” requested in this letter, in the name of
Stephens, from the Surgeon General for the purchase of these blankets, did reach
Stephens on the morning of June 16, 1862, but dated, written, and signed by the
Surgeon General on the 14th, it is clear that this letter must have been in the
hands of the Surgeon General on the 14th, and the order must have been issued
in compliance with this request. Theaccused says: “I received no such letters
from Stephens.” If he did not, how is this order for purchase in Stephens’s
name and in the handwriting of the Surgeon General to be accounted for, which
was especially requested by Stephens in his letter of the 13th, and sent to
Stephens by mail in Philadelphia, and, as Steplens testified, received on the
16th?  Why send the order if no one asked for it? How could he have sent
the order if he did not know that Stephens desired it? 'The age of miracles is
past; Wm. A. Hammond was not equal to the task of so precisely anticipating
the wishes of Wm. A. Stephens.  The court will also notice that Stephens states
in his letter, “You will receive the package on Saturday morning, and as I am
restricted as to time in the refusal, would be obliged if you would answer by an
early mail.”” How answer? By sending an order to this address: 1120 Girard
street, Philadelphia. The Surgeon General responded promptly to the letter.
However oblivious Mr. Stephens may be, as he manifestly iz, of the contents of
the order, Purveyor Cooper is not, and happily he is fully corroborated by the
very words of the letter to Surgeon General Hammond in Stephens’s own hand-
writing, identified by himself: ¢ Please send the order of purchase in my name.”
That, too, is the substance of Cooper’s testimony.

Dr. Laub testifies to the presence of the blankets, referred to in this letter of
June 13, marked ¢ Stephens,” in the office of the Surgeon General, and. in the
same room then and now occupied as the office of the Surgeon General, in CO}‘-
coran’s old bank building. Dr. Laub brought this letter into court. He did
not know how it came into his possession, but as he was in the habit of receiv-
ing papers from the Surgeon General’s office, he thereby accounted for the pos-
session of this letter, which lie recently found among his official papers, which
were in the same condition in which lLe left them several months before this
trial began. In the order to Cooper of June 14, the Surgeon General says of
the blankets, that the enclosed card is a sample. Assuming that there was a
portion of the blanket connected with the. card cnclosed_ and refetred t‘O,llt fs
clear that the package alluded to as sent In the letter of Juane 13, must 1a[\e
reached him before he wrote that order. But if he h.ad not then received t 1(?
letter of the 13th, how could he write, as of that date,.elgher th(_; order to Ci)opfel
or the order of purchase to Stepheps? To be sure, it is admltte(é to lbe Sql(i“g
by the testimony of Stephens’s witness for the accused that he,‘ tep lan:, ]-al
written, some days before the 13th, another letter to the Sungeoln ; lulena:
Stephens does not state how long before, nor does he even Etillte 'i‘;a '110001::5
mailed it, or in any other way forwarded it to the Surgeon Gen‘el(} : . ;e ;\70 -
says that he never received any such letter. V\Vho prov‘e('l tlhilt lll?tt(elr(o.ftile 13“]-
Itis only proved,tllereforc,that the Surgeon General rcc‘((]:l\'e(ff 1e %clnqe bowr th(;
There the price is named $4 60 per pair, and the order ﬁ({{ {mfl b~ by
first time, so far as the testimony in this case dls;lpses, \1: Yo( ton O) oo Eec();d.
How comes it that the Surgeon General, having deliberately put upon
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of this court, against the protest of the judge advocate, his assevecration, ‘sl
never received any such letters from Stephens,” now attempts and attempts,
in vain, by the testimony of Stephens, to prove that he did receive snch letters
from Stephens, previous to that of the 13th of June, 18621 _Only one answer
can be given—that attempt was compelled by the production in this court,
through Dr. Laub, of the letter of June 13, which discloses the remarkable fact
that Stephens asked for “an order for purchase, in his own name,” of these
blankets at the price of only $4 60 per pair, while the order of the Surgeon Gen-
eral issued to Purveyor Cooper on the 14th June, 1862, after the receipt of
Stephens’s letter of the 13th, peremptorily commanded the purveyor to purchase
Stephens’s blankets at $5 per pair; 40 cents per pair more than Stephens an-
ticipated. 1 repeat the question asked before in this argument: Who was to
reccive the additional 3,300 dollars of plunder from the treasury of the United
States which was to arise out of this transaction? Stephens did not ask it ; the
Surgeon General ordered it after the receipt of his letter of the 13th, and to whose
account was it to go if Cooper obeyed the order ?

That this sample blanket was transmitted to the Surgeon General on the
13th of June is abundantly proved by the testimony of Cooper, who says that,
on the 13th of June, Stephens took it away from his office, saying he would go
to Washington and see what he could do with it there. Stephens himself
testifies, by his own letter of the 13th of June, that he forwarded it to the Sur-

geon General that day. Mr. Dodge, the agent of the Adams Express
p- 2021 Company, proves that a package was received, marked «“J. W. S.,”

by Adams Express Company, Philadelphia, June 13, 1862, received
at Washington June 14, 1862, and on the same day delivered to Mr. Harling,
at the Surgeon General’s office. Doubtless this is the package that Stephens
sent on that day; and as there are false dates contained in his other letters,
bills and proffers, before remarked upon, concerning his sales and offers of
blankets to the government, so here he could not come nearer to a correct
statement of the initials of his own name than to write it J. W. S. Such seems
to have been his habit; dating his letters a year out of time, describing five
bales of blankets as containing 8,000 pairs, rendering his bills a year out of
time, and in the name of a party unknown to the government. These repeated
mistakes or mis-statements may be the result-of habit; they may be the indica-
tion of conscious fraud.

In the presence of the facts clearly proved and above recited—the receipt of
the letter of June 13; the orders of the accused of the 14th to Cooper and
Stephens, respectively; the price fixed by the Surgeon General in the interest of
this concern being forty cents per pair more than Stephens asked; the over-
whelming evidence afforded by the literal compliance of the Surgeon General
with the request of Stephens for<the order, shown to have been in that letter,
and not shown to have been in any other ever written by Stephens and received
by William A. Hammond—we have the sad spectacle presented of the accused
endeavoring to prove that his own statement, voluntarily put upon this record,
that he never received any such letter from Stephens, is false; and the solemn
mockery of a proffer to make affidavit that he had made diligent search for
another letter from Stephens on this same subject, which proffer the court very
wisely excluded and refused, because the accused had already placed it upon
the record that he had never received any such letters. If none were received,
why search for them? His denial of course stands until it is disproved; but it
is disproved as to the letter of June 13, 1862, by the fact that his own written
order to Puveyor Cooper, sworn to by Cooper and Stephens, as well as his
order of June 14 to Stephens, bears witness that he knew of the wishes of
Stephens and acted z‘lccord.ingly. \Vhi}e Stephens failed to establish the fact
of another letter on_tlns subject ever having been forwarded by him in any way

to, or having been received by, the Surgeon General, he did state that
p- 1592  he wrote the letter referred to in the letter of the 13th, some davys




33

P 1678 i))iff()ll;emhe received the samples; a few days before, how many days
' does not know. He says that he received the samples of the 8,000
pairs first in New York on the afternoon or cvening of June 12, 1862;
PRLST7 zl:;)t,?\:mi?fgi?(tegy lf{()lt';"illrd(zﬂ tll)mm E]mt cr'ening to Philadelphia by
e kfl,‘d } : 00' 1f,m t_o, r.v(}oopcrs office on t.]u' li?tlx, and
: . torwarded them the same day by express to the accused.” If Stephens
did write any previous letter and forwarded it to the Surgeon General, how
could he send him a sample card before he received the gample to send? It is
very clear that no sample of these blankets were sent by Stepliens to the Sur-
geon General until the 13th of June, or received by the accused until the 14th.
How could Stephens know the price if he wrote any previous letter when he
had not seen the blankets? By the testimony of the importer it appears that
he never saw Stephens, and although, in the letter of the 14th, Stephens avers
that he was told by the importer what he therein states, how could the jm-
porter have told him anything if he had not scen Lim up to that date? and
from all that appears in this case, the fact is that he never had seen him. If
Stephens wrote a prior letter, no one knows what it contained, no one knows
when he wrote it, and no one testifies that he mailed or forwarded it. What
became of it? If the Surgeon General received it, how, then, can he or anybody
account for his singular statement that he never received it? Who proves that
he did reccive another letter before the 13th; who disproves his own statement
in regard to this former letter? If he did receive another letter, why did he
not produce it? If it came to his hands, it is another suppression of testimony
which must be taken as an indication of guilt.
There is not only a suppression of evidence, on the part of the aceused, to be
considered by the court, but there is evidence that the accused has in-
p- 1328 troduced forged testimony in his defence. The letter of June 17, 1862, ad-
: dressed by Surgeon General Hammond to Purveyor Cooper, is brought
into court by the accused ; the body ofitis proved to be in the handwriting of the
accused. If this letter was, in fact, written and forwarded to Purveyor Cooper
on the day of its date, it rightfully belongs to him, and the custody of it by the
accused needs explanation. The possession of it by the accused, and the fact
that it is in his handwriting, raise a presumption that it was never in the
custody of Cooper. Was this letter written on the 17th of June, 18.62, or was
it prepared after the fact, and to cover and excuse, in some sort, the illegal acts
of the accused in issuing his orders, of the 14th of June, to Cooper and
Stephens? This letter contains these words:

“ SURGEON GENERAL’S OFFICE,
« Washington, June 17, 1862.

«Dear Doctor: I telegraphed you to-day, immediately upon receipt of your
letter, to do as you thought best about Stephens’s blankets. His offer to me
was at five dollars, and 1 thought the sample worth the money. 1 mention the
price merely in order that you should not pay more than that sum for them'.
Are you sure that those he offers at $4 50 are the same that he asked me 55
for?  Whenever I send you orders to make particular purchasgs, it is, of course,
with the full understanding on my part that, if you see any objections, you will
refer the matter back to me for further instructions, as in this case. I do not
know much about Stephens. He appears, however, to be a good man ; Harts-
horne is 1'(=,sp0nsible for him, and he says he is altoge.tlmr reliable. I’ 11;1\'0}1;3\"01-
seen him but once in my life., If you don’t want his l_)lankots, don’t buy them
at any price. Laub thought them good, but I don’t think he knows any more
about such things than I do. :

« Yours, sincerely, :
; « WILLIAM A. HAMMOND.
« Surecon GEORGE E. COOPER, Philadelphia.”
o
3 H
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Although this letter carrics evidenee upon its tace that it is a fabrication, pre-
pared by the accused after the facts, for the purpose of excusing and conccah.ng
his guilt in this transaction, yet, like all such contrivances, it bears conclusive
witness to the utter impotence of deceit and falsehood when confrm}tcd l?y the
serenc, stern power of truth. It illustrates right well the grand saying ?’f Jvo‘hn
Milton: “Who knows not that truth is strong, next to the Almighty?” The
first sentence of this letter acknowledges the receipt of Purveyor Cooper’s letter,
stating that the accused * to-day, immediately upon receipt of your Il’,,t;((,‘l', tele-
graphed you to do as you thought best about Stephens’s blankets.” What
letter did” the accused receive from Cooper on the 17th?  Cooper testifies that -
he addressed a letter to him, and mailed it at Philadelphia in time for the cven-

ing mail on the.15th of June, 1862. In that letter Dr. (Jm)pm; says
p- 486 mothing about Stephens offering the blankets at $4 60. But ‘(»oopcr

also testifies positively that he did not write on the 16th to Surgeon
p- 261  General Hammond concerning the Stephens blankets; also that,

on the morning of June 16, he asked Stephens the price of the

blankets, after he presented the order of purchasze from Surge{)n
p- 581 Geueral Hammond, to which Stephens replied, $1 60 per pair. |

Stephens testifies that Cooper did say something about the price on
the 16th of June, and he told him $4 60. There is no evidence that Stephens
communicated with the Surgeon General, in relation to this transaction, after the
15th June, nor that lie inlormed the Surgeon General, at any time before the
17th June, of the fact that Stephens had offered him the blankets, on the morn-
ing of the 16th of June, at $4 60 per pair. If then the Surgeon Gen-
eral wrote this letter on the 17th, how did he know what he states in that
letter: “Arc you sure that those he gffers at $4 60 are the same that he asked
me $5 for?”  Wlhere is the proof that he knew on the 17th that Stephens
would take $4 60, save from the letter of the 13th, addressed to him by Ste-
phens?  But the accused denies that he ever received any such letter; if he did
not reeeive it, how came he to talk about $4 60 in his letter of the 17th? If he
did receive it, how did that intimate to him what he says in his own letter of the
L7th: ““Ave you sure that those he offers at $4 60, meaning that Stephens had
offered them to Cooper at $4 60, are the same that he asked me $5 for?” There
is no intimation in the letter ot the 13th that he had ever gffered them to Cooper
at all, and the order of the Surgeon General of the.14th utterly excludes the
idea that, up to that hour, the Surgeon General had received the slightest
intimation that Stepliens had ever gffered these blankets to Cooper at any price.
I ask again, how did he know on the 17th that Stephens offered Cooper
these blankets at $4.607 This statement cannot be accounted for upon the
testimony in this case, except upon the hypothesis that the Surgeon General is
gifted with the prescience of a seer, and is able to write intelligibly concerning
a fact of which, at the time, he knows nothing. If he had reason to believe that
Stephens had asked him $5 per pair for blankets which he had offered to the
purveyor at $4 60, and intended, in good faith, to protect the government in the
transaction, why did he not telegraph or write to Cooper, as Cooper had re-
quested in his letter of the 15th, directing him to refuse altogether to receive the
blankets —acknowledging, like an honest man, that he had, in fact, purchased
them from Stephens by the order which he had sent him to his address in
’P‘hlladelphm, in pursuance of Stephens’s own request in his letter of the 13th?
Lhe answer must be apparent, that he could not do so without acknowledging
the fact, stated*in the letter of the 13th, that Stephens was willing to sell the
blankets at $4 60, thereby subjecting himself to the clear discovery of the truth,
that he had volunteered to direct the purveyor to pay him $5 for themn on the
same day.

l}ut there is.uno.ther remarkable statement in this letter of the 17th of June,
which stamps it with the character of a forgery, made for the oceasion and after
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the fact, and which proves incontestabl
: P :
written by the Surgeon General on the 17th of June, or on any day in June,
m 8 N : 24 '
1862. That statement is as follows: « Laub thought them good, but I don’®
5 : 5 g
think he knows any more about such things than I do.” Surgeon Laub, the
J y . =] 4 =] it
officer here referred to, testifies (p- 2337) that he examined these blankets inv
Corcoran’s old bank building, where the Surgeon General’s office now is, and
in the room on the first floor, then and now occupied by the Surgeon General.
When first ealled he testified that it was in June or July, but when recalled he:
testified he is satisfied that it must have been in July, because he is sure that
“it was in that building, as he had said before. The record of the Surgeon
General’s office shows that the old Corcoran bank building was not oceupied
as the office of the Surgeon General until July, 1862. To the same point as
to the occupancy of that building by the Surgeon General is the testimony of
Dr. Wouvdward, (p. 1917,) who says that the house now occupied by tlrm bnf
geon General’s office was first so occupied in the early part of July, 1'86;’. So,
also, John Harling testifies (p. 2233) that this building was not occupied by the
Surgeon General until between the 1st and 9th days of July, 1862. He says :
“We began to work there on the 8th er the morning of the 9th of July, 1862.”
It is clear that Surgeon Laub never examined the Stephens blankets until
after the 1st of July, 1862, and only in the building now occupied by the Suar-
geon General’s office. It could not have escaped the notice of the court that
the accused was very carcful to prove by Surgeon Laub, on cross~exammzlmon,’
that this examination took place in that bulldmg‘, and that the accusec w:lx(sl;
also very careful to prove by Dr. Woodward and Charles Harling th:11.t dll’ con .
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only witnesses on that point, how could Surgeon Laub lul;u. i (:moa e
17th of June, or at any time in Juane, 11862f, tllxz_lt "lth(i)blaln eltst\(\}::;i%o‘: —
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when he had never seen them, or o Tt is' ot
ime, pure blankets from Stephens. It is impes
he never, at any time, purchased any s St e - 11
- re said it at that time, nor is it consistent wi ;
sible that he could have bdld.l 4 e S et e -
testimony that he could have said it at any time; fOIfF}“b Ltsttllr?toizg tl(]:!d thr:-, i
I e blnnk(‘tl»)% ntl thla)f 0! L‘E 1:11 \l\lrool at a cmnp:!ra_
» was -chasing a better blanket, : y at 3
geoun General tlmF he was pmdlfxsll\g: 1] Ol force of this testimony. and em-
tively cheaper price. The accused tccls tvl'(jtencp 40f b Tttt theeean
deavors, but in vain, to show }hc actua (\hlb(’) Por ilmt purpose he calls
June, 1862, or on any other (1;1)y o—f (tlllmtctyh( b(;ci Db ihas Tekoiwat P i
: ifies (p. g ) e
e \lv-lm tcsintmh e ~()G%ro-l)mr‘llr{ H~unm01>1d, and says, “to the best o/
QR it O‘f' §lugu)11) 3 L-n tl‘l‘lt letter in the office of Doctor George
my recollection and belief, I l};u e see s - . 2032) that he recollects this
e R M A . ig'mr(lb " 1 :)f tfle price of the Stephens
1. : 4 i » disenssion 4
R e s ml])'l{;m“ltih((‘u(!i‘(f:: Of(. the price iz what runs in my"
g is 'ds are: ¢ 1l'he dIsCuss o s> : =4
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i s0 in the handwriting of Surgeon s o3 feos
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B fl;ICt S'(;uglllt‘lt:t ;;/oi}n is, was that letter of June 17, ]?\1)73. ];(X;og
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Elliott in the office of Purveyor (“]011)0} ~(l)ntr~liy he expressly states, (p. 2030,y
Jstify ; he gives no time. On the contrary, + in that office from some
not so testi s =] icular day.” This witness was in tha -t
«] cannot fix any particuiar day. .. 1862. Henee, if the letter was ever takem
s 00 in June or July until S(‘Pt"mh“’ = £ July, or the first of September-
";‘me b may have seen it in the latter part of July,
there,” he may 1« 2

y that this letter could not have bHeem



36

If, indeed, it be so, that he did in fact see this letter, it must have been in the
latter part of July,or later. The question thenarises, Who put it in that office, and
who took it away, and for what purpose was it done? Was it a shallow de-
vice, by which to give to this manifest forgery, as to the indorsement upon it,
(which will be mentioned further liereafter,) the semblance of an act done as
of the date it bears. '

N. H. Hammond, a clerk in the purveyer’s office in Philadelphia, who was
there during the months of June and July, 1862, is also called by the accused
to testify in reference to the letter of June 17, 1862. 1Ile finally, on cross-ex-
amination, instead of testifying that he ever saw the paper in the office, although
he was there during June, July, and September, 1862, and had an opportunity
to see it if it was there, testifies (p. 1337) that he first saw the indorsement on
this paper, which is the only matter about which he testifies in this regard, on
the morning that he appeared in court. This is all the testimony offered by the
accused to show that that letter existed in June, 1862, or that it was at any
time in the purveyor’s office in Philadelphia.

But by the testimony of the witnesses, Elliott, Nesbitt, (p- 1345,) and
Garrigues, (p. 1386,) he attempts to show from their knowledge of the hand-
writing of Purveyor Cooper that the pencilled indorsement on the back of this
letter, a part only of which the witnesses can read, as they confess, is, in their
opinion, in the handwriting of Doctor George I8. Cooper. This indorsement,
as_interpreted, so far as they are able to read it, was, ** Med. purveyor’s office,
‘¢ Philad’a, Pa., June 18th, 1862.,” The court, doubtless, noticed the fact
that a part of this pencil indorsement was so crased that no witness called
to the stand pretended to read all that had been on it, and that even the part
which they did read was but dim pencilling. If there were no other testi-
mony on the handwriting of this indorsement, it would still be impossible for
the cowt to find upon such testimony that it was the handwriting of Cooper.
But there is other testimony upon this subject, and testimony which, it is sub-
mitted, demonstrates that thiz pencilled indorsement, “ Junc 18, 1862, &c.,’
is a base forgery, and, like the body of the letter itself, must have been made
after the fact. ;

1st. Without calling a witness upon this point, by a meie inspection of the
paper, there is apparent such mutilation of the supposed indorsement as dis-
credits it altogethier. The rule of law is, that the party who brings a paper into
court mutilated must account for the mutilation. « If, upon the production of the
instrument, it appears to have been altered, it is in-umbent upon the party of-
fering it in evidence to explain this appearance. Every alteration on the face
of a written instrument detracts from its credit, renders it suspicious, and this
suspicion the party claiming under it is ordinarily held bound to remove.” —
(1st Greenleaf, page 743, section 564 ; and note 1sf, page 745.) It is said that
the cases “ fully support the doctrine in the text.” They all agree that where
any suspicion is raised as to the genuineness of an altered instrument, whether
it be apparent upon inspection or made so by extraneous evidence, the party
p}‘oducing the instrument, and c]aiming under it, is bound to remove the sus-
picion by accounting for the alteration. Samuel Elliott Middleton, a cashier in

the United States Treasury Department, and an expert in the comparison

P-2385 of handwriting, testifies that he has made a comparison of the peneil
£ : indorsement upon the letter dated June 17, 1862, with various gpeci-
mens of the admitted handwriting of Dr. George E. Cooper which appear of
recoid; and that the pencil indorsement upon this letter is in such a condition
that he is not able to form any opinion as to the genuineness of the indorsement,
So also, in ‘substuncc, is 11.1(", testimony of Surgeons Laub, Satterlee, and Mur-
ray, whg are familiar with I, Cooper’s handwiiting. Dr. Cooper him-

P- 2377  self testifies that this indorsement is not his handwiiting, nor any part
of it; and he has no recollection of ever having scen this letter before
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ggc:xi‘evd]F flttltt'lch(-d to the record of this court after it I
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16 Seeretary is anxious about the matter, a
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ad been intrciaced by the
letter familiar to him, to wit :
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B0 Y R 1y know edge of having seen in June,
y other time before this trial commenced, so much of this lett

' as relates to the purchase of these blankets frohl %t(; hens 1h o
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z’-?mT:}l firlr‘mhar to me. I cannot say whothcr, T saw it in( this 1<\ttr$r(€)lt—'

Al r-‘lOtL] l.lf'dt paragraph 1_5, “ Hartshorne is responsible for him, and
p- 9 says he 1s {\ltogether reliable.”” The witness also states that he has

no recollection whether he ever saw the letter, in so far as it reiates

to Stephens or his blankets, before seeing it upon the record of the
p- 2380 court; also,.that he does not know who put the pencil indorsement, or
¢ any part of it, on the letter of June 17. He also testifies that he never
indorsed filed at the top of the file, as this is indorsed, but always at the bot- -
tom. If' Dr. Cooper was wrong in-this statement, it was casy for the accused
to show it by requiring him to show his indorsements upon some of the hun-
dreds of letters which he produced during his examination in this trial.

But there is another fact testified to by Dr. Cooper, and not contradicted by
any one, which ought not to be overlooked by the court in passing upon the
question of the forgery of this indorsement, and that is, that he met Dr. Ham-
mond, the accused, in Philadelphia in the latter part of July, 1862, when the

following conversation occurred between them in relation to this pur-
p-221  chase of the Stephens blankets: «I asked Dr. Hammond why he

had compelled me to receive those blankets of Stephens. He stated
to me, ‘did you not get my telegram? 1 gaid, ¢I did, but it was too late.
You had taken it out of my hands by purchasing them of him yourself, and |
had nothing to do but to receive them.”” He also testifies that the telegram
referred to was that which he received on the afternoon of June 17, 1862, in

reply to the letter which he had sent to the Surgeon General. He is
p-224  asked what reply, if any, Dr. Hammond made to his statement in this

conversation about his having taken the matter out of his hands and
purchasing them himself; to which he answers : All he said was, ‘Dr. Laub,
who had got some blankets from Stephens, said they were good.””” The court
will note that the accused did mot deny Cooper’s statement that the accused
had made this purchase himself; in fact, his silence at that time was confes-
sion. Dr. Laub, the court will remember, testified that .he never got any
blankets from Stephens. 'This statement of the accused, proved by Cooper, as
it appears by the testimony of Laub, was without foundation in truth, and was,
like this letter and its indorsement, a fabrication after the fact, to meet the
demands of the occasion.

But the court will notice the still more important fact, that while, in this con-
versation in the latter part of July, 1862, the Surgeon General makes the
inquiry, Did you not get my telegram ¥ he is as gsilent as the deayfl upon the
more important question, “Did you get my letter of June 17, 1862?77 Can any
man believe that at the date of this conversation, in the latter part of July,
1862, between the accused and Dr. Cooper, this letter of June 17 had any
existence ! It cannot be that the Surgeon General would 1'ocpllect to state his
telegram in extenuation of the wrong of \\'hic.h he was then rcl}mlded by Cooper,
and forget the letter, if it existed. 'l‘l'l(‘l‘(‘ is 51110:1101- fn.ct <11.<closef1 upon t!us
record which <hould not be forgotten in moticing tlm.ovl(loncos which c'ombme
to stamp this indorsement a base forgery, and that is, that although Surgeon
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Cooper was cross-examined at great length and with marked ability by the two
learned counsel of the accused for a period of some eight days, yet not one
intimation was given of the existence of this letter of Jl.me 17, 1862, nor was
any inquiry made during that exhaustive cross-examination of Cooper in rela-
gion to it  Why was he not confronted with the letter? It (.loos not appear
how this paper came into the hands of the accused. There is no testimony
betore the court on this subject. IEven the statement of the counsel,
p- 2091 before referred to, nowhere discloses ér refers to this letter of June l?,
1862. T ask again—it being in the possession of the accused, as is
apparent from the fact that he brings it into court and offers it in evidence, if
he had any belief at all in the genuineness of the indorsement, or in the pre-
tension sct up here, unsupported by one syllable of proof, that it ever existed
in June, 1862, in the possession of Cooper, or was in his knowledge at any
time previous to the conversation of the accused with Cooper, before referred to,
in the latter part of July, 1862—how comes it that no attempt was made in
¢his long cross-examination either to prove that fact by Cooper himself, or, if he
denied the fact, to lay the foundation for discrediting such denial by proving
his contradictory statements to third persons ? The counsel for the accused in
- that cross-cxamination manifested a due appreciation of the rule of the law by
attempting to lay a foundation for the introduction of contradictory testimony
by inquiring of Dr. Cooper more than once for statements made to third persons,
giving time, place, and person; but upon the subject of the letter of 17th June
they maintained a profound silence. The custody of this letter by the accused
unexplained is itself a perpetual witness, inasmuch as the body of the letter is
his own handwriting, that it was always in his custody until this hour; and
the circumstances before referred to, and especially remarked upon, are “con-
Afirmations strong as proofs of holy writ” that the letter could not have been
written in June, 1862. “Circumstantial evidence is held to prevail to the con-
viction of an offender, becanse it is in its own nature capable of producing the
highest degree of moral certainty in its application.”—(1 Stazkey, 494-5.)

“A concurrence of well-authenticated incidents may in some cases carry as
elear or clearer conviction to the mind-than positive testimony.”—( Simmons on
Courts-martial, p. 332.) This author adopts the maxim, *Circumstances can-
mnot lie.””  The “well-authenticated incidents” in this case, which show that the
writing of this letter was impossible at any time in the month of June, 1862,
are: 1st. The recital in this letter of the “offer”” by Stephens of these blankets
at $4 60, meaning, as the connexion clearly indicates, that this was an offer
made by Stephens to Cooper, when the testimony of Vail, Cooper, and Stephens
clearly shows that no such offer was made until June 16, 1862. This fact
©Gooper swears he never communicated to the accused.  Stephens gives no inti-
mation that he communicated it, and had no occasion to communiecate it, because
on that day he held the order of purchase in his own name from the Surgeon
fGeneral, and exhibited it. In addition to that, the letter of 17th June neces-
sarily imports by its words, « I telegraphed you to-day immediately on receipt
of your letter,” &c., that the only information of the accused on the subject {rom
Gooper was derived from the letter of Cooper of June 15, addressed to the
Surgeon General.  The letter of Cooper of June 15 to the Surgeon (ieneral,
which is of record, contains no such statement, and makes no intimation that
Stephens had offered the blankets to him at $4 60. Another © well-authenti-
<ated” incident is the vain endeavor of the accused to show that Cooper had
written him a letter on the 16th of June; upon which point Cooper testifies
positively, “I did not,” and there is no further testimony upon that subject in
the case. Another “well-authenticated” incident is that Dr. Laub had no
Eknowledge of the Stephens blankets, and made no statement about them
carl}er than July, 18§2; which incident is established, as before stated, by the
testimony of three witnesses. The recital, therefore, in the letter of June 17,
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1862, of Laub’s opinion about these blankets, could not have ber

‘Surgeon Geeneral, as is therein stated, in the month of June, 1862. Another
‘well-authenticated ” incident is that the Surgeon General brings this letter
nto court in his own custody, and fails to account for the possession of it.
Another is that it bears a forged as well as a mutilated indorsement upon it,
both of which features are unaccountéd for; and tl

he indorsement itself, date,
“June 18, 1862,” thus unaccounted for and thus mutilated, with the other

“well-authenticated”” incidents above mentioned, forcibly illustrates the maxim
of the law. that ‘“experience points out some laws of human conduet almost as
general and constant in their operation as the mechanical laws of the material
world;” among which are that “a man wiil consult his own preservation often-
times by employing the most hazardous and unjustifiable means.”—(1 Starkie,
p. 499.) . . : . .
Further illustrative of this rule is the conduct of the accused in keeping from
the records of his office this letter, which is claimed lx‘ere by the.nccused to have
been a written authority to Cooper for disobeying his o'rdcr of June 14, 1862.
That it is not of record is proved beyond question by the testimony of
p. 2342 Assistant Surgeon Spencer. This fact shows that the Surgeon General,
if’ this letter had in point of fact existed at any time when its record
could have availed him, deemed it best for his own .prcservntm;\ and safety to
keep it off of the record, thereby suppressing the evidence.  Who testifies that
he ever saw it in the Surgeon General’s office? It is as weak as was the f'a}b-
rication of the letter after the fact, for the accused to attempt to excuse the
absence of this letter from the record on the ground that it is a private lfz'tter,
when the only possible importance that could attach to it, if it had beenswx‘ltten
‘on the day of its date and put into the hands of Cooper, is that the bmgei)ln
General recognized thereby Cooper’s right to disobey his 01‘401‘,1_:\111(1 not 1uy tl(rlz
blankets if he did not want them. The misfortune is tha't it dic ]p()t\d-“;n(i]o?he
not have existed on the day of its date, or at any other time in June; a
isfi 2d s, that, like his telegram of the 17th of June,
further misfortune of the accused is, that, like e ik i e
it does not give to the purveyor any :mtholnt{ tlo mtctl (;z}e v:xtol St(,p]]‘ens -
3 3, which he sent direc . ,
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i ; sliver the government o
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words are as follows : “ In purchasing supplies I think it is much better to buy
all articles from those who are dealers in them.” This is, unquestionably, a
direct condemnation of the bad practice of purchasing from street hawkers at
second-hand, as in the case of Stephens. To establish, however, the fact that
this letter was in the possession of Dr. Cooper, the accused called Michael
Nesbitt, who testifies that he saw this letter in Dr. Cooper’s office, but cannot
state at what time; his recollection is that Dr. Cooper handed him the letter
himself.  After stating that he, the witness, thinks the indorsement is in the
handwriting of Dr. Cooper, he admits upon cross-examination that there are
erasures and obliterations on the paper and upon the indorsement;
p- 1350 says he does not know when these erasures were put upon it; *does
not know that he ever saw the indorsement until to-day,” and cannot
state ““when he first read or saw the letter.” The accused also examines upon
the same point Captain Elliott, who states that “he did not see the letter in Dr.
Cooper’s office ;” but believes, as a matter of opinion, that the indorsement is in
Dr. Cooper’s handwriting. To the same effect is the testimony of Garrigues
and N. Hobart Hammond. . Upon the subject of this letter, it is sufficient to
say that it is in the possecssion of the accused, brought by him into court, and
its possession unaccounted for; that there is an alteration g its date unaccounted
for; that there is an erasure with a knife under the indorsement unaccounted
for; that the indorsement itself is a forgery, by whom made and for what pur-
pose does not appear, save the presumption that it was procured to be made in
some way by the accused for his own protection. This indorsement is also ob-
literated by lines drawn across it, which are not accounted for, casting suspicion
upon it. In addition to that, Surgeons Satterlec and Laub, both of whom are
familiar with the handwriting of Surgeon Cooper, testify that, in their opinion, the
indorsement is not his handwriting. 8. Elliott Middleton, an expert,
p- 2385 testifies that, after careful comparison of the indorsement upon this
letter, “ Received July 30, 1862,” with the admitted writing of Cooper
of record in the court, he does not believe the indorsement to be in
p- 2375 Surgeon Cooper’s handwriting. Surgeon Cooper himself testifies that
the indorsement is not his handwriting; that he does not know who
put it there; that he never authorized it to be done, and has no recollection of
ever having the letter in his possession. The forgery of evidence in this case,
as in the other, is “a circumstance of great weight” against the aecused. That
this indorsement is forged it is believed the testimony fully establishes.

In order to evade the testimony of Cooper, Paton, and Guillou, in relation to
this transaction of 8,000 pairs of blankets purchased by the Surgeon Greneral
from Stephens, the accused called Stephens to testify that he only received the
samples of these blankets on the 12th of June, 1862, and forwarded them to
the Surgeon General on the 13th of June from Philadelphia, having first shown
them to Cooper on that day; but, on cross-examination, this witness states ex-
pressly (pp. 1605-6) that he has no recollection of having had any sample
blankets with Surgeon Cooper in June other than this 8,000 lot. Nor does he
remember taking away from the office of Surgeon Cooper in June, 1862, any sam-
ple blankets whatever, except samples of that lot. A letter is shown to Stephens,
(p- 1609,) addressed by himself to Dr. Cooper, dated New York, June 2, 1862,
which is offered in evidence by the judge advocate, in which Stephens states,
*“The bundle you receive by express contains a sample blanket of a lot of 8,000
or less pairs, at cight pounds to the pair, at 624 cents, or $5 per pair, and in it
there is a letter for me, which please keep for me until I call on you on my re-
turn,” for which blankets he also asks “an order of purchase,” directed to .J. N.
Hays, 30 Pine street, New York ; and he adds: «’If you ean, send an order
direct to me for whatever you can place of the 8,000 pairs.”” Dr. Cooper tes-
tifies (p. 1214) that a sample blanket of the 8,000 pairs ordered by Surgeon
General to be purchased, was in his possession on the 1st or 2d of June, 1862,
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and was by him '
" shown to Mr. T. C >
time he showe . . T. C. M. Paton, of- New Yor
R it ‘V(,d him no other sample b]:mk(z’t 1 th: 0‘11{, and (it AN
1 W lanket away from his office. My 2 s ﬂ.]‘.lt Stephens on the 13th
p s of these blankets given out for BB r. Vail t(fStl‘ﬁ(fS that there were sam-
Townsend testified that he exhibited ‘L‘cml.\‘l(l(sr‘nl)](: time before the sale; and
Satterlee, who refused to buy them & -*Ié‘mple 1 B R A
cus?d, on re-examination of Stephens, t t‘was attempted, on the part of the ac-
to in this letter of June 2, IS(IS)‘)L\\;;v() show that the s.:lmple blanket referred
atte‘mpt must fail in the })rcsoncob(if rilzt“ﬁt a. maple fof ﬂ.“‘ 8,000 lot. That
of St_(‘Phens himself, that he had no ather -( _— u}ul t‘]]'e b Wy ¢ 5
relation to blankets, except about 11'(l t&'mnmcm.“w”h Cooperin June, 1862, in
us of what 8,000 pairs thlis e('mlp](‘ \t\'ll18 Liogof pairs.  Stephens does not inform
Y e S 3 as & 0 ras E J . .
Hunt & Co. lot. His partner, J. N. Hays tl ‘}t f“"is e t'h(: Spaulding, Vail,
B e this camrle Hays, it is said by Mr. Stephens, (p. 1618
. ample without previous consultati i A% )
which letter Stephens states sultation, with a letter enclosed
B . ; Caoian hant: (p- 1619) he afterwards got, but he does 1
low he got it. Cooper testified that there got, but he does not say
B ot it that et came 1‘livq i;:tgl was le letter in that sample, and tes-
. O i R t S " .
tion Stephens testifies that h: does not k s l(,ttm. On, o Stame
s : s not know who toek this sample away fi
Sl yor’s office, and upon this important. question hi . oy
silent. It is submitted that the foregoi n? l] - question his partner, Hays, is
R in 1} : : : going ought to satisfy any rcasonable
, in the .abscnce of any testimony whatever, cither by Stepl b
a!gysconn?xmn with any 8,000 lot of blankets ’in June );Sbﬁt‘z( Py t(il Haysi ]
of Spaulding, Vail, Hunt & C ; June. 1862, save this one lot,
g, Vail, Hunt & Co., and by Stephens sold to the S >
R v the % : E: P s sold to the Surgeon General,
ol .}L’] ltrllt“ ltl(;StlllT((lmx};oOf(Solqper and Stephens’s own admission on c{f‘oss-examina-
% A calings or transactions ser i 9 wi
SJOOFCP in relation to any blankets except thebS :)‘,(%]()atlf);oéloll(il tgltlﬂ(e},wt?w, wnti}
e fact is conclusively settled that the s \ i L
y ample referred to in the letter
2, 1862, with the letter enclo . 6. Joigest ik e
862, sed, was the sample, ) or, of whic
testified, and which he says Stephens car 'ldL,- finé thepttar, o WIRGRSWIRE
his off 2 : y sphens carried away on the 13th of June from
is office. That this sample blanket was there at that time is admitted b
Stephens himself : if he did not take it away, as Cooper testifies he did \'lL 1 4
become of it? And if he did, as Cooper testified, get the letter sent :V:Sf t]las
sample blanket for him, how did he come into possession of the letter whi ll(i
Stephens swears and admits he did get ? ; ;
29§0J0;m \lvord further n(%e‘d be said touching these letters of June 17 and
e h du y, than that even if they were in the hands of Cooper on the day of
thelr ate, (yvlnch is impossible as to the letter of the 17th, as has been shown,)
at could in nowise affeet the overwhelming proof in support of the 4th and
5th specifications. The order and the intent alleged in the fourth, and the
order and the intent alleged in the 5th specifications, are proved not only by the
direct testimony of Cooper and Stephens, but as has already been shown and
remarked upon by the letter of Stephens of June 13, in the hands of the
accused, forwarded to the z}ccnscd, as he swears, and upon which the accused
acted, as well as by his written order of the 14th of June, which is before the
court; as also by the confessicen of Stephens in his letter of June 21, 1862,
. sworn to by himself, wherein he unwittingly writes down the fact
p- 215 the 77 bales «delivered you per order of Surgeon General Ham-
i mond.” These facts, coupled with the proof of Giuillou and Peyton
and .\/ml and Cf)oper, as to the quality of these blankets, their unfitness for
hospital use, before spoken of, and the excessive price at which they were
ordered by the accused to be purchased, and at which they were actually
billed to the government by the auchority of his order to Stephens, establish
beyond controversy both the 4th and 5th specifications, first charge, in manner
and form as sr:\tcd.. .[n the light of this testimony, it might well be insisted
that even if the position assumed by the accused, that he had the legal right,
as Surgeon Gleneral, to seleet and purchase all medical supplies, and hospital



42

stores at his pleasure, (for if he can do it legally in"one case, he ean in all cases,)
yet if the testimony in support of the 4th and 5th specifications, first charge,
shows that the orders therein specified were made by the Surgeon General; that
the price named by the Surgeon General was excessive; that the blankets were
unfit for hospital use; and by means thereof the said Stephens was cnabled to
defraud the government of the United States; and the said Cooper thereby
induced, .on"account of the government, and at such exorbitant price, to receive
said blankets, which he had refused before to buy and make payment therefor to
Stephens, as alleged, and as shown upon the record, the accused is guilty as
charged. This conclusion necessarily follows, from the well known rule, that a
lawful authority wrongfully exercised by a public officer to the prejudice of the
‘public revenue, and manifestly with the intent to enable private persons fo
charge and receive from the government exorbitant prices, is an walawful,
corrupt, and fraudulent act. 1t is a lawful act for a citizen of the United
States, in defence of person, home, and country, to take human life ; but if in the
exercise of that authority he wantonly, purposely, and without justifiable cause,
takes the life of an unarmed and unoffending man, he is guilty of murder, and
his act is “unlawful.”

In the Gth specification, first charge, there are two propositions to be es-
tablished: That before the 31st of July, 1862, John Wyeth & Brother had
furnished medical supplics to the medical purveyor at Philadelphia, which were
inferior in quality, deficient in quantity, and excesgive in price—of which the
_accused had notice; and that he did with this knowledge, on the 31st of July,
1862, at Philadelphia, corruptly, unlawfully, and with intent to aid John
Wiyeth & Brother to furnish additional large supplies to the government of the
United States, and thereby frandulently realize large gains thereon, give to
George E. Cooper, then medical purveyor at Philadelphia, an order in writing,
in substance, as follows: “You will at once fill up your storchouses so as to
have constantly on hand hospital supplies of all kinds for 200,000 men for six
months. This supply he desires you will not use without orders from him;”
and then and there directed said purveyor to purchase a large amount thereof,
to the value of about one hundred and seventy-three thousand dollars, of said
John Wyeth & Brother.

In support of the first of these propositions under the sixth specification, the
attention of the court is called to the following testimony: Surgeon Cooper
states (pp. 181-"4) that the accused was medical purveyor in Maryland in
1861, and as such was relieved by the witness about June, 1861; that the
accused, as purveyor, had been dealing with John Wyeth & Bro., and the
witness, ag his successor in the purveyorship in Maryland, received certain sup-
plies from \Vygrh & Bro., ordered by the aceused, and for which the witness,
as his successor, certified; that the accused, at the time that Dr. Cooper
succecded him as purveyor in Maryland, requested him as purveyor to make
purchases from Jolm Wyeth & Bro., and asked him to recommend him to the
then Surgeon General Finley for patronage, which he did in the fall of 1861.
Surgeon Ccoper says, further, (pp. 186-"7,) that upon his return to Philadelphia,
in April, 1862, he saw John Wyeth in his store in Philadelphia, who gave him
the first information he received that the aceused, then Surgeon General, desired
to appoint him medical purveyor in Philadelphia; that Jobn Wyeth, in this con-
versation, told him he had received a letter the evening before, which was about
the 1st of may, 1862 from Surgeon Hammond and Surgeon Hammond had
issued a detail for Dr. Cooper to report at Washington. Without further notice
he did report at Washington, May 3, 1862, when he met the accused in his
office, who said to him “you know that I intend to make you purveyor in Phila-
delphia;”” Dr. Cooper replied, that Johm Wyeth had so informed him. The ac-
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cused then said
. 189) he desir >
B e (p esired Purveyor C } :
h the Wyeths, and ordered him on his e CO;)PM to make his purchases
fiico z(md it s b r o e et g p b 8
states (p. 191) that he oreani ) men for six months. The wi ik
8th of May, 1862, and t]lzat?;fs% Th(".If.“.rWyO","‘ office at Philadelphia ab::‘llltllt(l'];
the Portsmouth hospital, and ~«t1]i:q‘1’11m.nf>r} he put up was from Dr. Sheldon, for
at that time, among other i ]N‘qmsltmn was put up by the Wyeths; that
BN e dsssicil about tlx‘zty tllt Inu'hcln:lscd liquors and teas from \\'sy‘cthlq
streets hospital, West Philadelphia hos fay andJune, to Broad and Cherry
ples of these liquors and teas \Ivl i(-l 1(;.\1)11.‘1}, and Chester hospital. Thé sam-
chased, were good, b s wiieh the witness saw, and by which he pur
: good, but unofficial complaints of : y which he pur-
B i the West Philadelphia hospi plaints of the quality of the liquors and
dinates in those hospital<p A :-?;vpl{u‘ came to the purveyor from the subor-
B Giogier, xnd he st;llt(‘s “LI't,n\{/)-\e‘ of the tea about t}mt time was furnished
SO from West Philadelphia hos i‘t:] lTOtlt(fa’ p“t chips and sticks.” This
whiskey also was returned from tEc’ 1,51(':1‘1((1 \Vnslm‘ July, 1862. A sample of
was bad, (p. 193.) The witness teqtiﬁc“)(;' ‘{lm( Chen;y strects hospital, which
Qb of July, 1862, & large ‘quantity of il Lt gt
B o Johin sWoveth &' = )’1 aleo 10l in bottles was purchased by
August, 1862, the v{imms “C‘it(l);; ltmt'm the latter part of July or 1st of
visited Philadelphia, and sor;le wof'utxlaxgﬂ)l') 1't(ktllnemb(f"r tlic ?H;OY” e
Bt o, wa ' ‘ > bottles of alcoho furnished b
- 03’3 Ounccs‘s gltl(;srttc(lb;n];E;HInCsi?cc ofl the accused, and were found t)cr)
S sasure; t is 3
cents per quart, exclusive of the bo,ttlolslt‘ntn(ila“ 21%‘)1'11(1)1(1“ g f'pMC1laSCd et
B i ke proot , an ras billed as of a quart to each
; proof was also tested, and it was found to be 78
these bottles of alcohol, accordi : gkt B .
les 5 rding to the purchase, should hav ntai
R .ot while; 1u g to ase, should have contained 32
e M, Tl é‘ hilite:ffl'(?n f-ilrclt,ﬂthey contame(fl liut 29 or 30 ounces. At the same
. J. C. Kefter, 1e presence of the accused, offered to furnisl
amount of alecohol in bottles at 25 cent i otye o 4
ats per quart, exclusive of i HpkeRg
alcohol he then exhibited a sample bottllo \(\lrlll:z{; :\'?;lutbelj,t(é(]oftll)l?ntlc:sty Ofl " hFCh
- : : e | ) s tested, the test showing
1t.1to bd(, 86 dLgI‘CTOb M oof‘, and a full quart to the bottle by measure, free of fusibl
oil and pure. ~ Upon this examination the aceused ackn wledged that the
B by Keficr : owledged that the aleohol
Y. {effer was a better article than that furnished by Wyeth. The
Surgeon (r_cncral tested the purity of cach of these samples of aleohol by first
:Lasl_ung 1'1.15 hands with Wyeth's aleohol, which left them sticky, and indicated
}f’li:lpu“ty of the al‘collol, and.then washing his hands with Keffer’s aleohol,
which, upon evaporation, left his hands clean. The attention of accused was
especl:flly called to t’,}lc short measure, and he said, (p. 237,) “this thing of short
mG&LSBl.C must stop.”  His attention was called also to the difference in price;
and Dr. Cooper testifies (p. 238) that he then notified the Surgeon General of
the corr}})‘lal_nts: made of Wyeth’s liquors and tea, and said, “1 would buy no
more’?f their hc‘luors »—that they were bad; to which the accused replied, “very
well.” Says Cooper, «T also told him that their tea was bad, a sample of which
had been returned from-: the hospital.” «The liquor of which T spoke to the
Sull‘geon G.(?nera], samples of which had been returned, came from the West
Phéladclplnaland the Broad and Cherry streets hospitals.”
urgeon Hayecs, who was in charge of the West Philadelphia hospital from
May, 1§G2, t(@tiﬁvs that he examined whiskey and teas in that hospital labelled
John “.ycth & Brother, and received in June, 1862, and which tea was in four-
pound tin eans; he (*Xz\n}iucd six cans, which were bad. He says (p- 6G8) ““it
was not tea at all, nothing but stems.” The whiskey was in Dbottles labelled
John Wyeth & Bl'l)ﬂl.(‘l‘. « T examined about one-fourth of it s «it was very
bad,” and the bad whiskey was not replaced by Wyeth.
Joln C. Keffer les_tlfi(fs (p. 680) that he met Surgeon General Hammond in
the purvoynr’s office in Philadelphia in the latter part of July, 1862, when he

exhibited samples of aleohol to him; that a bottle of Wyeth’s alcohol was
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shown, and cach sample was tested by the metre. Upon this test Keffer's
showed 86 per cent. and Wyeth’s 78 per cent. “The Surgeon General washed
his hands with Wyeth’s alcohol, which left them stickey, and then washed his
hands with mine, which left them clean, and said he wanted no better test of the
purity of my alcohol. I offered mine to the Surgeon General at $1 per gallon,
Wyeth’s was 30 cents per quart, or $1 20 per gallon. 1 remarked, when
Wiyeth’s bottle was shown, that it would not hold a quart, but that mine would,
I emptied Wyeth’s bottle and poured the contents of my bottle into it until it
was completely filled to the top, and contained more than it did before, for then
it had a cork in it; and after thus filling his bottle from mine I had half a gill
left.” 'The accused said: (p. 684) “This must be looked to.”  Mr. Keffer saw |
liquors before this, from May to June, 1862, in the West Philadelphia hospital, |
labelled “Wyeth & Brother,” and marked whiskey and brandy. He examined
them; they were a very poor quality of whiskey and brandy, (p. 687.) He
says: “I was led to make this examination by some doctors asking me to send
them-some good brandy ; that the brandy they then had was not fit for use, and |
that the whiskey was worse still.”  He furnished equally pure aleohol before |
this, but not so strong, to Wyeth & Brother. He says (pp. 686-"9) “that |
Wyeth’s alcohol, which I examined with the Surgeon General at the purveyor's |
office, was not the same that I furnished them, but had been intentionally re- |
duced, and this could only have been done by redistillation or adding corn
whiskey to it.” e testifies that Locke’s alcohol was mot generally pure. |
Francis . Wyeth, of the firm of John Wyeth & Brother, called by the accused, |
states that Dr. Morton, upon his visiting one of the hospitals, said (p. 2221) |
“therc was some of our alcohol that was a little short in the measure.”

Thus the testimony shows that, previous to July 31, 1862, John Wyeth |
& Brother had furnished medical supplies to the purveyor at Philadel- |
phia which were inferior in quality, deficient in quantity, and excessive in price, |
and that the attention of the Surgeon General, at that time, was especially called
to the fact. T'he testimony of Dr. Cooper, Surgeon Hayes, and John C. Keffer,
incontrovertibly establishes the faet that their teas and whiskey, so furnished
to the purveyor, were inferior in quality; that the alcohol, so furnished by
Wyeth & Brother, was also deficient in quantity is proved by the testimony of
Cooper and Keffer, acknowledged by the Surgeon General himself upon actual
measurement, and is sworn to by Frank Wyeth ; that the tea, six cans of which
are sworn to by Surgeons Cooper and Hayes to be “no tea at all,” was exces-
sive in price, cannot for a moment be doubted ; that the alecohol was excessive
in price, as well as deficient in quantity, is clearly established by the fact that
a purer article of higher proof was offered to the Surgeon General in the latter
part of July, 1862, at 20 cents less per gallon, or 5 cents less per quart, bottles
extra.

Even should we adopt the suggestion of the accused, which is not justified
by any testimony in the case, that neither Surgeon Cooper nor John €. Keffer
are entitled to belief, the court would still be constrained to find, upon the testi-
mony of Surgeon Hayes, that the whiskey in the West Philadelphia hospital,
labelled John Wyeth & Brother, “was very bad w]xiskey,” and that six cans of
the tea, labelled John Wyeth & Brother, in that hospital, before July 31,
1862, was “no tea, nothing but stems;” and by the testimony of Francis
Wyeth himself that some of the alcohol furnished by them to onc of the hos-
pitals at Philadelphia ¢ was of short measure;” and that such tea and such
whiskey could not fail to be excessive in price. Nor could it be said that this
bad quality of tea—filling six cans, so far as examined—had been furnizhed by
Wyeth & Brother to the hospital by mere accident, and in good faith; for
the witness called by the accused, John Hughes, (p. 1871) excludes any
such conclusion, by showing that the tea purchased by Wyeth from the
dealers, and canned by Wyeth for the purveyor, was emptied from the chests




o 45 :

upon a counter, and then filled into the cans.
and tlz}\s transferred to the cans was good, hiow,
could }lt,:’h:qq?cn _that six entire cans would cont
it{zufis. cou\l\rdh;:g:peacllcﬁI)x“.) H‘r.ly‘('%}l Whiskey so0 very bad, as shown by Dr.
B;-()}tlx(:l- in ignc 1: 1 li'n"t(‘ - L? fﬂllllal\t'd s S
> gnorance of its quality. ‘he ale e MIvoute: ek rueait
by the accident of a thick l}ottle,) whicllll (\113315?11‘ ti:liﬁtc:{li}i:? v *lm'?f(‘]f]'d?(']’
fvaslnoi onlv.v short in the purveyor’s office, hut iIt was' sh‘ort. .i‘n \Ihgur?;:l:l(li(l’)o(t)tll(li
li‘lhtelcsmll;)zgt:} 1} .wlulll, and this fact is 80 testified 'by. Francis Wyeth himself.
ple ot alcohol testified to by Dr. A. K. Smith is not identificd as a
sample bqttle of the lot sold to Dr. Cooper, or of that in the hospital com-
plained of by Dr. Morton; for Francis Wyeth swears (p. 2258) that he does-
not know tl}c f_:xct, bl}t he simply asks that the court will assume that
the presumption is that it was of the same lot put up in their laboratory. The
testimony of witnesses is to be confined to facts; they are not to swear to pre-
sumptions. He states also that he cannot recolleet the date of their last supply
of alcohol to Dr. Cooper, but that it was the last large requisition they supplic'(l
t}‘le government with ; and they sold them at that time several thousand bottles.
The court will note that they furnished a large amount of alcohol upon the
requisition of July 31, 1862, which, of course, was no part of the alcohol then
on hand, and referred to by Dr. Cooper and Mr. Keffer. Were these facts on
or before July 31, 1862, brought to the knowledge of the accused? But one
answer can be given to this question, if the testimony of Cooper and Keffer
be believed; and that is, that they were.

But, says the accused, these witnesses are not to be believed. The accused
dwells in his defence, as he had a right to do, upon the value of a good name
for integrity and truth as involved in this issue now on trial between himself
and his country ; but when he-asks this court to declare that Surgeon Cooper
and Mr. Keffer are forsworn and are felons, that they are clothed with perjury
as with a garment, be forgets the estimate which he asks the court in his own
behalf to place upon the value of a good name.  Are the court to be told that
the character of these witnesses for honor, integrity, and truth, is not to be as

If any of their tea so obtained
I_Jy this process of putting it up,
ain “no tea at all, nothing but

jealously guarded and cared for as the character of the accused? Lvery

erime against the law except « wilful perjury ” may be forgiven; but inasmuch
as that erime violates justice in its own temple and in thet felt presence of the
God of justice in whose dread name the oath is taken, it can scm‘ct-l.y ask f(.)r—
giveness. No just tribunal will, therefore, hastily adopt the vnuch}sngn so flip-
pantly pronounced by the accused, that Surgeon Cooper and Mr. Keffer are not
to be believed in that which they have verified by an oath. 1t may be their
misfortune to be witnesses to any fact charged against the :wcus.cd, but I have
yet to learn that it is a crime for them to testify to fact.s within th.elr know-
ledge in a court of justice and in obedience to the requirements of the .luw.
Their testimony is not to be diseredited by a sneer, nor f:v:ldcd by so puen.le a
conceit as that each does not swear to all the facts to which the other f.CStlﬁ(‘S.
Tt is nowhere stated by either of them that Mr. Keffer was proscnt‘ durn.lg the
entire conversation between the accused and Surgeon Cooper. For this, and
because Mr. Keffer is not a chemist, like Professor b'ylmeffcr, because those of
whom he testified by the name of «Doctors,” o_nly, fhd not turn out to be'tln:
same doctors called by the accused to contradict him, the court are grav ely
asked in this ¢ defence” to discredit him and disregard his testimony altogether.
Mr, Keffer testifies that the aleohol of Messrs. Wyeth & Bro. was impure lby
reason of the presence of fusel oil, and that z}lcollml which was lll,lPull.e.fXOIl\l\vtil?t
cause would, upon washing the hands \\‘ll'll it, .]L‘.'l\'(,‘ tl.l(‘lll bmlc~\>1. . '11]”]
cross-cexamined whether he had ever rubbed fll::ll oil on llls“ll:;.lu‘ >,‘1 1e b.l‘l(t.ql(’
had, (p. 694,) and had :l.lSO apPhed it to the limbs otd(?tl.mpll 01C 1“1((1‘1\1:;11 I.dl(j:
and knew by this experience 16 would leave the hands in the co I
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seribed.  Even chemistry without actual experiment cannot dispose of a fact
like this, and its professors produced here neither made such experiment nor
attempted to disprove the fact stated by Keffer by any chemical tests. No
one swears that fusil oil will not produce such results, and the accused
confessed to Keffer and Cooper that it would. To deny this plain fact
thus stated by the witness, and answer it with a sneer, as is done by
the accused in his defence, savors largely of that conceited philosophy
which makes the personal observation of its votaries the exclusive stand-
ard of even all probabilities, and which induced the king of Siam, who
doubtless reasoned upon this profound theory, to reject the testimony of the
Dutch ambassador that water in his country did sometimes congeal into ice.
In this case the accused has not even the color of excuse for rejecting this
statement of Mr. Keffer, for the reason that no witness of the accused swears to
any experiments, either with impure aleohol or fusel oil, as testified to by Mr.
Keffer. DBecause the accused has shown no experience by his own witnesses
on this point, he boldly eoncludes that no one else has any experience upon
the subject. The only witness called by the accused, who was asked as to the
effect of fusil oil upon the hands, was Mr. Locke, who says (p. 1827) he does
not know that he ever tried the experiment with a view of testing the question
whether it would produce stickiness on the hands.

The other point relied on to set aside Mr. I{effer’s testimony as untrue, is the
fact that the accused asked him on cross-examination when he saw Doctor
Hammond in Doctor Cooper’s office; to which he replies (p. 695) the last week
in July, but he cannot state the time with more accuracy. Does not the ae-
cused prove himself that he was in Philadelphia in the last week in July by
his written order of the 31st of July, 1862, and by Doctor J. R. Smith’s testi-
mony that he went there on the 30th of July, 18627 Mr. Keffer is said to be
contradicted by Doctor Baldwin. How ? Mr. Keffer, upon cross-examination,
in answer to the question, “State what Doctor called your attention to the
liquors 7z the West Philadelphia hospital when you examined them,” said
“Doctor Roe, Doctor Baldwin, my brother, Doctor Keffer, and Doctor
Hamill.”  Doctor Baldwin testified, (p. 1625,) I may have called his attention
to the liquors in the hospital,” although Doctor Baldwin is not * distinct” in his
recollection. This does not contradict: Mr. Keffer ; it sustains him. I'rue, Mr.
Keffer testified in chief (p. 687) that he was Zed to examine the liquors in the
West Philadelphia hospital by some doctors asking him to send them some good
brandy for particular cases; that the brandy that they had was not fit to use,
and the whiskey was worse still.  Mr. Keffer does not testify who these doc-
tors were, nor how long before he made tke examination they told him this, nor
is he asked this on cross-examination; but he is asked by the accused ¢ what
doctors called his attention to the liquors /n the West Philadelphia hospital
when he examned them.” He answered, Doctors Roe, Baldwin, Keffer, and
Hamil. Baldwin sustaing him, as we have seen, and Doctor Roe says (p. 1633)
the whiskey was not good, but that he did not ask Keffer to send him some good
brandy, or tell him the brandy was not good, and the whiskey worse still. The:
court will notice that Mr. Keffer never testified that Doctor Roe made this state-
ment to him, but simply said he was *“led” to examine the liquors by some:
doctors who made the request and statement. Of course, if “zome doctors ™
making this statement led him to make the examination, he visited the hospital
after these doctors had so informed him.  And is this the way to destroy the
testimony of a witness, and show he has trifled with his oath in the presence
of the ministers of the law? Doctor Roe and Doctor Baldwin are the only
witnesses called upen to contradict Mr. Keffer, and it is very clear that the ae-
cused has utterly failed to contradict him at all.  The law says that the manner
of the witness, and his appearance in the presence of the court, are to be taken
into account on questions touching his truthfulness. What member of this
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;(::gi‘ft‘d(ll)rtlh}:gtlﬂl: hand lon his heart and say that John C. Keffer, as he ap- *
g - court that day, did not by his manner and bearing appear an
! 1 ruthful man, and a man of sense? Of course, if Mr Keffer is be
lieved, both the brandy and whiskeyinthe West I’hilade]phi:; ]l()S]’)it;ll before Jul -
4l labcll(f(lv Wyeth & Brother, and which he examined, were bad nn(’l the '1ic0]11 )l
of Wyeth & Brother, examined by him in the purveyor’s office ;\'zls im )1111'0 auod
was acknowledged to be so by the Surgeon General himself, after ('X’lllllillin,ﬂ‘ it
that it was :11.\'(3 of short measure ; that the Surgeon General su’i(] in thc( resence of
Mr. Ixeff(zr,. this must be looked after, referring to the short mcasulrc‘-l that it
Was excessive in price, twenty cents more on the gallon being paid for it in
bottles than the price at which Mr. Keffer at the time offered to furnish any

- quantity of a purer and stronger article of full measure in bottles to the de-

partment.

By the same methods adopted to dispose of the testimony of Mr. Keffer, the
accused hag attempted to sweep away the testimony of Surgeon Georlfr;z E
Cooper. I undertake to say that it is scldom a witness of the highest (:ha?nctel“
has been examined in a court of justice touching so many facts and subjected
to so searching and skilful a cross-examination, who has come out of it so con-
sistent with himself, and sustained in so many important matters by the testi-
mony of even thase who were called to assail and impeach him, and also by the
written acts of the accused himself concerning whom he testified. The whole-

sale assault made by the accused in his defence upon the character of Dr.
~ Cooper and the reckless presentation of his testimony indicate the conscious
weakness of the defence, and amount to a confession that the safety of the ac-

cused required that Surgeon Cooper’s testimony be totally diseredited and dis-

believed. In order to induce the court to thus reject the testimony of Dr.
~Cooper the aceused (on page 20 of his defence) undertakes to contradict the

statement of Dr. Cooper in regard to the request made by the aceused of him
in 1861, when he relieved the accused as purveyor, that he, Cooper, should
recommend the Wyeths to Surgeon General Finley, saying, “Irank Wyeth.
swears, on the contrary, * ¥ that the Wyeths had no need of reccommenda-
tion to Dr. Finley, to whom on his own order they had the year previous fur-
nished over $80,000 worth of supplies.” Where, in this record, does Frank
Wyeth so swear? MHe testifies (page 22717,) “ We did supply the government
with large amounts of medieal stores during the administration of Dr. Finley
through orders from Dr. Satterlee, and the amount was between $70,000 and
§80,000.” The court will notice that the statement of the accused is, they fur-
nished these supplies on “Dr. Finley’s own order.”

What the accused says of a present of whiskey sent to Dr. Cooper by the-
Wyeths in Baltimore is also stated in the defence \vithm}t much regard to accu-
racy. That statement is that Dr. Cooper says he received a present tlu:ough
the accused of whiskey from John Wyeth, with whom he was not acquainted,
and that “I'rank \Vy(eth swears, on the contrary, that the }\'hiskt'y was con-
signed to Cooper by them through Adams’s express, and received bx him with-
out any knowledge or agency of the 210C115C(1.i’ On what page of the 1'0cprd
does Frank Wycth so swear?  When as.k{(jd'm regard to Fl{c express 1'c.c01p.t,
(page 2244,) he says le only knows that it is in the handwriting of one of [?lell‘
clerks. He is then asked, “Do you know what box is referred to in the word.
dbox’ on the receipt?” and answers, «No, sir; the only l)‘ox to which I can
imagine it to refer is a box of whiskey we sent to Dr. Cooper when he was
stationed in Baltimore.” He then states, “I. do not know n.f more than one bo;\’
of whiskey that we sent to Dr. Cooper while he was st_ntlmu-d in Bulu‘unn:e.
When he states that he does not know what box is referred to in the lccelpt:
s that it refers to a box of whiskey, and only knows of but one box
r, how does that contradict the statement of J')r. Cooper when he
[ received through Dr. Hammond a box of whiskey which he

and imagine
sent to Dr. Coope
says, (page 182)
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represented to me as having brought from Philadelphia to me, from John Wyeth?”
Who ever heard before that a witness was to be considered impeached if contra-
dicted in regard to a matter wholly immaterial to the issue? Of what impor-
tance was it in this case, and how was it material whether Dr. Cooper became
acquainted with both the Wyeths before he went to Hilton Head, or after he
retwrned 7 Surgeon Cooper states that when he returned he knew John, but
was 1ot acquainted with Frank Wyeth. Frank testifics, in substance, that that
is true, and this is paraded in the defence as a contradiction, and cited as a part
of the “mass of impeached testimony which has borne the witness down to the
-earth.” Would it be uncharitable to the accused if the court would say that the
testimony of Cooper on this subject, so sustained by Frank Wyeth, is quite
consistent with itself, and when he says he knew the Wyeths before he went to
Hilton Head, he referred only to the knowledge of the firm or establishment,
and his personal acquaintance with John Wyeth ?

It is also stated by the accused that Dr. Cooper says he bought cverything

from the Wyeths—hospital stores, books, instruments, and everything
p- 496  else; when, in point of fact, he testifies that in using the words

“everything,” &e., he refers to the purchases on Dr. Sheldon’s requi-
sition. The accused, (page 21 of his defence,) speaking of Dr. Cooper, states :
« He says e examined the liquors and teas at the West Philadelphia hospital,
and they were all bad, and that Drs. Hays Roe, and Baldwin, the surgeons in
charge, contradict him.”  Dr. Cooper does not testify that he examined all the
liquors and teas at the West Philadelphia hospital, and that they were all bad,
but that he made some examination in that hospital. . He testifies only to sam-
ples brought to him from that and other hospitals as bad, and also that the sam-
ples on which he purchased were good.  Equally futile is the attempt made in
“the defence” to show that Dr! Cooper did not write a letter on the 15th of
June to the accused, beeause it is claimed that the copy which he produces in
cowrt, and which was given in evidence, is upon paper which his clerks testify
they did not see in his office, although they had access to his desk. The court
will recollect that some of these witnesses say they do not know, and cannot
testify, to all the kinds of paper that he at any time used at his desk; and it
does not appear that any one of these witnesses pretended to know that faet.
That he had such paper is a fact not to be questioned, when the paper itself is
shown to the court, for it is the best evidence.

The statement of the accused that Dr. Cooper is positive in his recollection that
Le saw the accused in Philadelphia as early as July 29, 1862, is not according to
Dr. Cooper’s recorded evidence, on page 226, where hesays, «if Tamnot mistaken,
I think it was the 29th of July.” ;

The alleged contradictions of Cooper, set forth by the accused in his defence,
are as numcrous as they are curious.  1st. In relation to the Magruder requisi--
tion? What the accused says in his defence (p. 21) is certainly a very slender
thread on which to hang ecither the impeachment of the witness or the defence
of the accused, The only material point in the testimony of Dr. Cooper touch-
ing this requisition is, (p. 267,) that it was left, as*he understood from the Sur-
geon General himself, at Wyeth’s store, by whom it was to be put up, and to
be received, issued, and paid for by Dr. Cooper; that he complained of this to
the accused, who acknowledged “that it was wrong” to leave the requisition
with Wyeth instead of the purveyor; that some part of it was in the hand-
writing of the accused; and that John Wyeth told him of it before it was
received by him. Francis Wyeth contradicts no part of this statement, but in
a wholly immaterial matter he says he took the requisition to Dr. Cooper a few
hours after it was left at their store by the accused. Does that show that John
Wyeth did not tell Dr. Cooper of this requisition before the aceused brought it
to his store, and that he did not apply to John Wyeth for it several times after
he g0 told him before Frank brought it to him? Francis Wyeth testifies



44

further, (p. 2264,) “T took off of the re
hablt of furmshing, and after that T took it to Dr. Cooper?”  Why take off the
articles before delivering the requisition to Dr. Cooper, if the Wyeths were not
ordered by the Surgeon General to fill it? How does Frank Wyeth know
what the Surgeon General told John Wyeth, and what John Wyeth told Dr.
Cooper? The statements that Frank Wyeth told the Surgeon General about
his hurry, and not having time to see Dr. Cooper, can hardly be called impeach-
ing testimony against Dr. Cooper, who was not present. Had not the accused
as much time to visit Dr. Cooper as to visit the Wiyeths, or was it more im-
ortant that he should see the contractor than the purveyor ?
P L8, purvey : :
Another alleged contradiction of Dr. Cooper is in regard to the cinchonia
purchased of Wyeth & Brother. Dr. Cooper testified (p. 440) on the subject
of the two bills of 5,000 ounces each of sulphate of cinchonia, that he himself
5 P ] .
directed John Wyeth to put it up, and asked why it had not been furnished
from the supply before ordered by the Surgeon Gieneral of 100,000 ounces.
John Wyeth said, « This 10,000 ounces was ordered by you, and the 100,000
was additional altogether,” and with this plain statement on record the accused
ventures to say to this court in his Defence, (p. 22,) « Cooper swears he gave
no orders to Wyeth for sulphate of cinchonia !”’ Of course, if the witness is to
be held to have said the very contrary of what he did say, and this only upon
the statement of the accused in his written Defence, his truthfulness may be
readily questioned. How can any man thus treated, if the court adopt thg
statement of the accused against the record, survive such misrepresentations !
The record is the witness of what Dr. Cooper swore to—not the statement of
the accused. Dr. Cooper testifies (p. 335) that in June, July, and Augnst,
1862, there were 100,000 ounces of sulphate. of cinchonia furnished h1{n'by
John Wyeth & Brother, which had been purchased by Surgeon Gen'eral Wllhal:n
A. Hammond, which article was not on the supply-table at the time, ang the
bills for which amounted to $33,500. Tt is also testified (p. 1994-"5,) (p. ~.0023
by Mr. Farr, of the house of Powers & Weightman, that their house fui'xi;s‘he”
to John Wyeth this cinchonia, “labelled it with the name of John Wyeth & o
wrapped it, boxed it ready for shipping, and delivered it to Wyeths atbgl'{‘cuintb
an ounce, exclusive of the bottles and the cost of packing. By the bills ren-
i 3 : inst the United States for this cinchonia,
dered in favor of Wyeth & Brother agains
i ; Exhibit G, p. 334,) shows that Wyeth re-
one of which, dated June 28, 1862, (Exhibit G, p. 334,) s t
- i ) ce for this cinchonia, and charged
ceived from the government 33 cents an oun
'léldition‘ll for the bottle and boxes. This transaction between the accused :xlll_q
:Tolm Wyeth & Brother shows that Wyeth received of the gove.u]llme?t on 1t-i:1z
sale no less a sum than $6,000 net profit, lwnh‘(:ilt alny outlay attl ;t’tolie?rn)lrlowe
; TH Y s ore that Mr. Farr says th S
Suee (110, o, sa.1be. 2gket ‘h(l\( 1d to the firm of John Wyeth & Brother
ithin that time (the summer of 1862) so t L 2 a1
B b Assuming, as it appears from the genera
medicines to the amount of $180,000. Assuming, as o Nl o O
r of hi idence, that these medicines were furnished to Wy ' b
R, i < ’ the same rates as was the cinchonia, it would in i
government, and put up at . g ;] lle man between the government and this
cate that Wyeth, as the mere middle e i rithont
house of Powers & Weightman, rece‘l}"ed a;hi:io:vetnnwnt, o B Loty K
any expenditure, and.as a mel;e blonu‘a‘1 l'(smtlhat d?ll‘in"‘ e e e of
i $30’000'! i wmlles‘a atsolrzxglicil establislﬁnent in the United States,
Powers & Weightman, the argest ch ¢ for medicines. It is not surprising that,
received no "rd”sfm’ﬁ. the gﬁove{ ?,}f)’u:;li} evidence of favoritism thus shown to
to oet rid of the crushing o ec P -easury of his country, the Surgeon
W;eth by himself at the ckpenfg (itcigt :letn;l:lkjed upon, to wit, attributing to
General should adopt the meaubttﬂ f ‘in) order to discredit his testimony and
Dr. Cooper words he (.hd o el,tl at this order for 100,000 ounces of cin-
destroy the effect of this statement, thi SR TR G Lo
ﬁb , )'11 the interest of Wyeth, and to the injury o )
chona 1 _

4 H

quisition such articles as we were in the
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direct act of the accused. Once rid of Dr. Cooper’s testimony showing the
Surgeon General’s connexion with this transaction, the accused might be able
to say, when confronted by the fact which is proved by the bill of record and
the testimony of Farr, of this plunder of the treasury by the Wyeths, “Thou
can’st not say I did it.”

I ask the attention of the court to the singular confirmation which this testi-
mony gives to the statement of Dr. Cooper, (p. 336,) when speaking of the
business of the department being too much for one house to furnish, referring
to the house of John Wyeth & Brother, to which the accused replied, ““That
when any small requisitions would come on, to give them to Hance, Griffiths &
Co., or to Morris, Perot & Co., and it would serve as a sop for Cerberus, and
keep the peoples’ mouths shut.” Powers & Weightman were not to have
even a “sop” thrown to them. They were to be content with such reasonable
profits as John Wyeth & Brother would consent to let them have. It has been
remarked by the accused, in his defence, that a very large part of the sup-
plies furnished by the Wyeths were obtained from this reputable house of
Powers & Weightman. The Surgeon General knew that. Why, if he must
select the person to furnish this supply, did he give the contract and its profits
to Wyeth & Brother, as mere brokers, to have the supply put up by Powers &
Weightman? The testimony on this point is clear and conclusive. Cooper
says (p. 348) that when the Surgeon General gave this order for the cinchonia,
“1 heard him direct them (Wyeth & Brother) to purchase it from Powers &
Weightman. Powers was then standing by the desk.” The court will note
that the supplies so furnished during the summer of 1862 by them did not
amount to one-third of the amount which Wyeths furnished, as shown by the
statement of Wyeths” account with the government, exhibited from the records
of the Surgeon General’s office.
~ The accused also says, speaking of Cooper in his Defence, (p. 21) “he was
buying of Paton in June, 1862, ten-pound white blankets, at 45 cents per
pound.” This statement of the accused is also in conflict with the record.
The testimony of Cooper upon this subject is, (p. 219,) “I was paying $4 50
per pair for a 10-pound blanket at that time, all wool.””  He does not say a 10-
pound white all-wool blanket. On cross-examination (p. 416) the accused puts
to him the following question : “You stated that on the purchase of the lot from
Stephens you were purchasing blankets at 45 cents a pound. From whom were
you purchasing at or about May, 1862?° He answers, “Paton & Co., New
York.” He also asks, “Did you purchase those blankets from Paton & Co. by
the pound or by the pair?” 'The witness answers, “$4 50 per pair, 10-pound
blankets.” He was not asked whether he was purchasing 10-pound white
blankets all wool from Paton & Co., and does not so testify. Failing to make
good this assertion, the accused flies to another, and seeks to impeach Dr. Cooper,
because he caused a clerk in Dr. Murray’s office to copy the letter, which is of
record, addressed by A. K. Smith to Dr. Murray, communicating the wish of
the accused that Surgeon Murray should buy out the old stock of John Wyeth
& Brother, including old knapsacks, &e., amounting to over $30,000. M.
Garrigues, the clerk referred to, testifies that the letter produced by Dr. Cooper
is a true copy. Dr. Mwray swears that he received the original, and Dr. A. K.
Smith says the copy is correct. It is more specious than sound to say of this
letter from one officer to another affecting the public revenue, that it is a private
letter. If such communications can be made private in one instance, to be
acted upon officially, however, why not make all communications from one officer
to another, influencing and controlling his official conduct, private? Dr. Cooper,
agsailed as he had been by the accused, owed it to himself as well as to the gov-
ernment which he had served with such fidelity as to compel the acknowledg-
ment of his integrity in the letter of the accused, to avail himself of the oppor-
tunity thus furnished him to obtain a copy of this communication. It will not



51

do for the accused to attempt to cast dishonor upon Dr. Cooper for this when
he considers that it was after the accused had entered into
John Wyeth & Brother, in whose way C
army, and thereby rid his friend Wye
in plundering the treasury of their
this copied letter was written by Dr.

a conspiracy with
ooper stood, to send him to Buell’s
th of this obstruction to their operations
country. The court will note that before

Smith the Surgeon General had addressed
his letter of October 18, 1862, to John Wyeth & Brother, (p. 154,) in which he

tells them to report “without delay all the circumstances connected with the
discharge of the duties of the medical purveyor by Surgeon George E. Cooper
which you have previously verbally reported to me.”” Thus John Wyeth &
Brother are constituted by the Surgeon General inspectors of the manner in which
Dr. Cooper discharged his official duties.
Still, not fully satisfied that Dr. Cooper is impeached, the accused states in
his defence (p. 22) that Dr. Cooper is contradicted by Drs. Vollum and A. K.
Smith in regard to conversations. Here the record again contradicts the state-
ment of the accused. Dr. Cooper says (p. 462) he does not recollect the con-
versation with Dr. Vollum, but he does recollect the words imputed to him, viz :
“I will be even with him,” and that he did utter them. Dr. Vollum swears to
nothing more.  His testimony is (p. 1721) that Dr. Cooper did say of the accused
he would be even with him. As to Dr. Smith, Dr. Cooper was asked, (p. 790,) on
cross-examination, if he did not say to Dr. Smith, showing him the letter of October
13, «“Dr. Hammond has placed in my hands the best weapon he could have put
there,” or words to that effect ; to which Dr. Cooper re}_)hed, «T do not remember of
having said weapon. I do remember of having said that Dr. Hammond 11:}3
given me the best recommendation, or something that way. I may have sai
the other.” Dr. Smith said, (p. 1701,) “I cannot swear positively whethcrbDf.
Cooper said ‘weapon;’ he said that was the very thing h(,}’\VitI:t(fd—tll'C f{bt
thing which Bill Hammond could have put into my hands.”  These ﬁ\\lo o l-ti
nesses swear substantially to the same thing. Neither is certain tll%t the word
“weapon” was used; but Dr. Cooper says he may have used it. 'V .lmt‘)cleixcu.:c
can there be for the accnsed in making this statement, as he does in lnls.l' e (,xicle.,
contrary to the facts as they appear on the record? All others f’;i‘llll’“-gi,s thle-
Frank Wyeth was finally called upon to make out a contradlctlli)n. Tie ”
witness for the firm of John Wyeth & Brother, and who coulc 1;12& ;L‘rnteumi_
how much money he refunded to the government, in the fall of .118 bu,t ;,\fhi(c)h T
quets, for which he had charged the government fmd been padlzl, oyl
had never delivered to the amount of $500—:L_m1stake‘, hqﬁal s,q ey O%Vn
readily vccur,” in which remark h? llls 1unquesdt101cl(;1tb;>i) ;]llllst'c(; es(mzr; e B 14
house, by the fact that, the same fall, he render j geon %
oakum, gurchased of them by the accufed, at just (11'(21111)101», fl;(;}él:ﬁ:lti(;:letlgls:ag
for ; this is the witness WhOf) aftler swea“ndg\:lfiztoltl’et(hle 11(1)2 ﬁirni@hcd by Wl
f alcohol shown in court by the accused we : g e
gl Brother to Surgeon Cooper, swore to the p r(’fsumpulontﬂl-aff (I)Enwt?:e acillllslc(iv,,lof
ss says that Dr. Cooper showed or read to him the etter fr i
r(l)ecto]oez’]3 1862, and said, ¢ There is a letter f'roril) Bl(ljl Ham;l;g;(ﬁ,es ‘(79’0) %
L - to-night.” . Cooper  tes
« this goes to the Secretary of \V%:ll to moht' I =
gaont the same T % e{plt}l(ﬁsf I(Illiejllf;(r):(l)iidn}:ym?:{yimpeaching Cooper,
. the acoiioes: e he pmpobel ‘ the letter in question was a private
has recourse to his former statement, tlf‘lt i .11 S R S hald
letter at that!” Of course, Dr. Qoopcl, asim 1C breath one word about this
dishonored if he ventured to whisper a(})mtethléstime‘ by the aceused, hecase
REons flgpe. to by i he Sl .SUSP_C,C.tel T)l'ff‘ltion. ’I shall follow this part ot
b had dared to be faithful. fo wie i vO tlloftinstead of Dr. Cooper being eon-
the defence no further, bec;_ms.e T have show ‘11,.“1?1{1 e R e Y3
tradicted by the record, it is the defence itse £ ikt GAMY I
These words of the accused in his defence (p. 20) oug
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for they are significant. ' If the court can, by any possibility, adjudicate this
case on the basis of what he (Cooper) has said, the accused feels that he is
simply wasting the time of the cowrt by a defence.” TFaithful and true words!
I assume that Dr. Cooper is entitled to consideration as a witness before this
court, and’ that his testimony, together with that of Mr. Keffer and Surgeon
Hayes, and even Frank Wyeth, establishes, as before stated, the first aver
ment of the 6th specification, 1st eharge: That before July 31, 1862, Wyeth
& Brother had furnished supplies inferior in quality, deficient in quantity,
and excessive in price, and that the aceused had notice of it.

The residue of this specification is ehiefly proved by the written order of the
accused, (p. 242,) addressed to Surgeon Cooper, which is as follows: “Sir: You
will at once fill up your storehouses, so as to have constantly on hand hospital
supplies of all kinds for 200,000 men for sixmonths. This supply T desire that
you will not use without orders from me.” Dr. Cooper testifies that, at the
time he veceived this order from the ‘accused, he directed him, as purveyor, to
purchase a large amount of this order from John Wyeth & Bro., of the value
of over $170,000. With these facts proved, as before’ shown, in regard to the
previous supplies of Wyeth' & Bro., with the knowledge of the accused, the
law will infer the corrupt and unlawful intent named in this specification, to wit,
“to enable John Wyeth & Bro. to furnish additional large supplies to the gov-
ernment of the United States, and thereby fraudulently to realize large gains
thereon.”  As before stated in this Reply, it is the rule of law, that a person is to
be held to intend the necessary consequences of his own act, and that the intent
may be also inferred from the eonduct of ‘the patty, as shown in proof, and that
when the tendency of his action is direct'and manifest, he must always be pre-
sumed to design the result when he acted.” I also stated that the intent
with which a specific act is charged to have beén done may be shown by proof
of other like acts. Imn this case it is sufficient to notice the fact, before referred
to, that the Surgeon General made a contract with Wyeths, during the summer of
1862, for 'oakum, for which they rendered a bil! at two-fold the price contracted
for, and of ' which Surgeon Laub notified the aceused. It is further testified by
Dr. Laub, that in the fall of 1862, still manifestly initent on aiding John Wyeth
& Bro. to realize large gains at whatever sacrifice of the public interests, the
accused made outva requisition to the amount of about $85,000, and ordered
Purveyor Laub to send it to John Wyeth & Bro. to be filled. Purveyor Laub
notified Kidwell & Cissel of this requisition, and thereby interfered with' this
arrangement. - Not long after this transaction Dr. Laub was relieved as pui-
veyor. It fared with him as it fared with Dr. Cooper.

There ix another fact brought home to the knowledge of the accused, which
shows clearly that it was his purpose to favor John Wyeth & Bro. at the sacri-
fice of the public revenue; I refer to this filthy concoction known as the “canned
whiskey.”  Medical Director Abbott (p. 1112) reports this whiskey in the
Georgetown hospital and in the Patent Office hospital. = It was also traced, by
other testimony on the record, to the St. Elizabeth hospital. 'In his letter of
November 9, 1862, (p. 1190,) hé notifies the Surgeon General of the whiskey,
and afterwards sent him a'specimen from the Georgetown College hospital, stat-
ing that the surgeon had reported that it had produced irritation of the stomach,
and it had been necessary to discontinue its use; that it was offensive to the
taste and smell, and came in tin cans from Wyeth & Bro. The Surgeon Gen-
eral referred this whiskey, at the time, for examination, to Surgeon Woodward,
who reported (p. 702) to the Surgeon General, in January, 1863, that there
was a large quantity of it on hand, packed in threé-gallon tins; that it was a
turbid, muddy, dark-coloved, extremely disagreeable, and nauseous liquor ; that
it contained forty-nine per cent. of aleohol and a large proportional quantity of
fusel oil, and recommended that it be sold; also, Surgeon Robison reported,
(p- 1198,) from the Patent Office hospital, that this canned whiskey disagreed
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with the patients. P
) - urveyor Johnso g :
in the latter part of October. 1862 thin" (Pp: 1026-7-"8) testifies that some time
by Puryveyor Laub, 1,200 eallons i s canned whiskey was turned over to hi
Ly 7 ub, 1, gallons in quantit 11 T =
_Bro., Philadelphia ; that small quantit; fy" ofliin, the cans labelled Wyeth &
B R hicizios wnl hoe o q ies of it had been issued to the hospitals
1 , ) here was complaint made of it by e
#eceived it that he examined it; and 3t Ly e of it by the surgeons who
attention of the Surgeon Genera,l Wi ia( ; b:'ld odor; that he thinks that the
B it T ) as ca led to it; that it was gold st auction
1 ; skey, altogether, in June, 1863; that tl 4
gbout; 300, 1cana, together Witk 121 bosrs ! ; that the 1,206 gallons, in
accused sent an order (p. 288) to Purv)xvm, were gold for $230 15, in all. = The
to have supplics; andion pags 292 1s the wrdesnt Gurmeor Wosn o, B Darclay
agking for 500 tin cans, of from two t egl er of Surgeon Vollum, May 27, 1862,
B T N, B o five gallons each; and on page 294 is
) - Barelay, May 27, 1862, to Wyeth & irecti
let the whiskey be in tin cans of from twe i Sieh Silima Aietp IR
Vollum’s previous order for 500 c.ansm Iwth L B e
key on this order, as appears by Dr, n Juoe, 1862, Wyeth put up: this whis-
i L ) ppears by Dr. Cooper’s testimony, (p. 295,) wl *f
lld r}llot ;gtcnd that Wyeth should put up the whiskeyx’ blzx't J i) w\l\«? Sa{s’ {
he should put it up himself, and risk getting the g o g g
B s ) sk getting the money for it. I told him they
g up good whiskey,” He did put it up in ti
Wyeth & B ( put it up in tin cans, labelled
o (p- 298); there were 1,800 gallons of the whiskey i
which was $1 10, per gallon N g s of the whiskey, the price of
( 1 , exclusive of the cang. The whole hill, i i
cans, was $2,409 30, (p. 302.) Thus the court will see ltllz:‘t lt(flllcs \l:rllllll’sllgadu?}‘:%
sold at auction, was sold with the knowledge of the Surgeon Gener;xl-yt’l t"li;
had been so furnished by Wyeth & Bro. ; that it was unfit for use and tlzzt ;t
was sold at a loss to the government of not less than $1,500, includir,ng first cost
ltr.lteres? apd transportation.  In this transaction, as well as in all like t;ansac:
10{)115.0 his in the direct interest of Wyeth & Bro. and to the injury of the
p}l}l }c revenue; he must be held, in accordance with the rule of law, which is
the rule of common sense, to have intended that result, viz., to enable Wyeth
& Bro. to defraud the government and realize large gains,  To have returned
this whiskey upon Wyeth would simply have subjected him to the repayment
to the gov?rnmcnt, as in the case of the tourniquets, of about $1,500.
5 Tfhe vain attempt is made by the testimony of Doctor Woodward and
rofessor Schaeffer to show that this is good whiskey, First, we have a theory
fl'oyl these gentlemen upon galvanic action upon this whiskey, but they both
arrive at the same conc}usion, that it is a fair article of whiskey, notwithstanding
thq report of the hospital surgeons that it produced irritation of the stomach.
It is apparent that neither of these gentlemen is of opinion that this whiskey
has deteriorated by reason of its being in tin cans; it is also apparent that
Doctor Woodward is of opinion that it has improved since he reported upon it
a year before, and Professor Schaeffer concludes his testimony by saying that
the tin cans have not deteriorated this famous whiskey. The words of Professor
Schaeffer are, (p. 1990,) I do not consider the matter derived from the can
deleterious;” and he also says he is most distinctly prepared to sa that, in a
. ) ¥ prap y
great many instances, whiskey, upon exposure to the air, is not so operated upon
as to produce aldehyde. They both agree, hawever, that this has a flavor of alde-
hyde, of which substance Professor Reid, of Edinburgh, says: It is an inflam-

mable liquid; has a very penetrating and peculiar odor;  its vapor, even when di- .

luted with much air, affeets respiration powerfully, suspending momentarily, in
some individuals, the power of continuing it.”—( Reid’s Chem., 534.) 'This is
the effect of this active poison, *even when diluted with much air;” what
would be its effect upon life, when not so diluted, we may readily infer. I
think Professor Reid’s chemistry is well sustained by the report of the surgeons
in the Georgetown and Patent Office hospitals, who state that this miserable
stuff produccd irritation of the stomach, and disugr('(:d with the patients. No
chemical apparatus affords a test of equal certainty with the stomach on such
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a question as the fitness of this preparation for sick and wounded soldiers. None
of these gentlemen have ventured to take a liberal draught of the preparation,
and thereby illustrate the confidence which they may have in their theory. It
does not appear that any one of them has ventured to take a drop of it into his
stomach. 1 should be sorry to witness that experiment by any man, believing,
as I do, with Purveyor Johnson, that it is not fit to be taken by either the well
or the sick, and with the eminent Professor Reid, that the aldehyde which it
contains “ suspends respiration,” and may destroy life.

What could be more clear upon this testimony than the fact that John Wyeth
& Bro. did furnish medical supplies of inferior quality, and at an excessive price,
and that the Surgeon General, well knowing the same, did issue the order of
July 31, corruptly, unlawfully, and with mtent to aid John Wyeth & Bro. to
furnish additional supplies to the government of the United States, and thereby
fraudulently to realize large gains thereon? It is the law that independent acts
of like character are always evidence of the intent charged. It is a fact not to
be questioned that Wyeth furnished this poisonous whiskey ; that the Surgeon
General knew it; that it was sent into the hospitals, there to be used in drug-
ging to death the soldiers of the republic; that the vigilance of the hospital
surgeons detected it, reported it to the Surgeon General, and sent him a specimen
of it; that his chemist, Dr. Woodward, (p. 1130,) officially reported on it to
him, condemning it as ¢a turbid, muddy, dark-colored, extremely disagreeable
and nauseous liquor,” and that there was a large quantity of it on hand; know-
ing all this, the Surgeon General covers up this villainy of Wyeth & Bro., and
that they may retain their ill-gotten gains, allows it to be sold at 19 cents a gal-
lon, boxes and cans included.

What more flagrant violation could be committed of the express provision of
the act of April 16, 1862, than for the Surgeon General to claim to exercise
over the purveyor the authority set forth in the order of July 31, that supplies

" of all kinds sufficient for 200,000 men for six months shall be purchased by the
purveyor, and not used without his orders, when the law is explicit that they
shall use all supplies upon the requisition of any medical officer, in cases of
emergency ?

Upon the seventh specification, first charge, the testimony is very conclusive
of the same intent on the part of the accused to favor Wyeth, regardless of the
express provisions of the law therein recited and of the interests of the public.
I shall not waste time upon the suggestion of the accused in his defence, (p. 45,)
that this specification would be defective on demurrer at common law. I differ
with him in opinion on the point that it charges several offences; it charges
but one offence. I beg leave to say on this point, made by the accused, that
mere “technical objections are not admitted by courts-martial, save when they
appear essential to abstract justice.”—(Simmons on C. M., 214.) That the ac-
cused did issue the order to Wyeth for 40,000 cans of their extract of beef, as
stated in this specification, is shown by the record, (p. 283.) This specification,
like the others under the first and second charges, involves a violation of the
act of April 16, 1862, and the court are asked by the accused to say that the
Surgeon General, notwithstanding the express provisions of that act, may take
into his hands the whole business of selecting, purchasing, fixing the price, and
determining the issue and destination of all medical supplies and hospital stores
of every kind. 'This would be simply to repeal the act, defeat its purpose, and put
this immense patronage into the hands of a single officer, without even requiring
from him bond and security for the faithful performance of the duty. If the
court find that this order and purchase was simply a violation of the law, they
will find the specification true, except as to the allegation of corrupt intent, and
the other allegations of quality, and that it was not needed. But can the court,

~ in view of the overwhelming testimony against the accused in regard to this

- Dbeef extract, fail to find that this was a corrupt transaction? It is in evidence
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in the testimony of Purveyors Brinton, Perin, and Murray that it would spoil,
and had spoiled.  The court will not forget the

suggestion of Dr. Murray to the ac-
cused that it would be well to allow the mant

ifacturers to retain their supplies of
this articleat their own risk, and issue them only upon orders as the government

may need them. Thatthis supply wasnotneeded by the public service is apparent
from the disposition made of it. "When it was sent to Dr. Satterlee, in New York,
he inquired, as he testifies, of the Surgeon General what was to be done with it,
and also what should be the quantity in each can; to which latter inquiry he
received no reply, but he was advised to send it with the supply which had been
sent to Portsmouth Grove, Rhode Island, to Hilton Head, South Carolina, in
search of somebody to eatit. Purveyor Johnson testifies that 10,000 cans of this
extract of beef remain on his hands to this day. Acting Purveyor Creamer testifies
that of this order there remained on his hands at St. Louis, up to March, 1864,
4,000 cans ordered and purchased by the accused in 1862. It is not probable
that it is now fit for either field or hospital use. Purveyor Rittenhouse states
that there now remains of this beef, sent on this order to his predecessor, Dr. Perin,
at Cincinnati, Ohio, some 8,500 cans. Issuing it at the rate at which it has been
since it was received by Purveyor Rittenhouse, it will take him about seven years
to exhaust his supply. These facts would seem to establish very plainly the
other allegation in the specification that this supply was not demanded by the
exigencies of the public service.” The court will notice that Dr. Cooper tesltx-
fies that he purchased (p. 304) that fall, upon the orders and telegrams of 1txe
Surgeon General, some 46,200 cans of this extract of beef, in addition to wflat
-the Surgeon General purchased himself’; andex'. Murrily testifies tha? .ilay a lter
day he received order upon order from the Surgeon General to pure 1als.e this
extract of beef, until the accused exhausted the business by ordermgfn.mht.(‘)
purchase all that Wyeth had. There is no possible apology or excuse, for t lbf
favoritism. There is no testimony in the case showing that the C§t'l:ict:1 9
Tilden, Tourtillot, or Martinas, of N'ew quk, could not have boc!lm]ﬁrul]lllj‘}é dtg
rf_zadi]y as Wyeth’s in any quantity in whlgh th;;ﬁg(s)v:‘élntxllleente:\}zéﬁéuCC( Tl
gired. Mr. Coleman, called by the accused, testifie : K3,
i 'ing 1862, and which he exhibited
beef extract which he was manufactmmb_ in 2, e A et
to the Surgeon General,HwhoTtllidt n.it deem 1tﬁtexf%<;d1teﬁlet :;)Cka;«:]ld \v(;ullded -5
as a manufacturer at all. hat it was un e b g
ospitals is established by the general tenor of all the t?at'l‘mony \ e
l'i‘hg only apology or e;‘(culse bforfever ustmlt),;e 12b1;11i1111:§p1tzlllta“:zu?:lllgelgiglcsuelst, tl(f
such, where fresh beef cannot be obtained. i : :
}i};ﬁ;esubc(il a cOI’lditiOII of things within the limits of tlns‘ cotlr:til)e l-yl\lvell)stpfrg?d
st an R Ul(iited 'St?‘it(‘s. ‘rltreeisttzfl’)l\lifl]\?é}ta’n L\fl;fgt(i?ex* and at the sacri-
that if this was done in the interes yet! 9 ! tuk
Eiﬁofﬁ.’ to the prejudice of the public revenue, the. accf}lselt(l1 :Il)li;lf tll)lee l;;lwfle:::nl:ent,
intended that result, and thus it: gk e Rl (lli‘::m thle assun?ptiou of the
o  ths A g
:ﬁ:ussf\’rg;i{sfiolf lglilseoif}}:‘;lgnd:l;rlllénbecome sole pnrclmiser f(')fl ;ilt medical sup-
liespand hospital stores for the army, it would bel an e gi‘:’rrvard of his duty,
P The eighth specification, first charge, alleges that, in sl Apr
of t,he/intgrests of the public service, and of ‘tllle i;%l;lt:xndc(g(h thot ‘the malm
16, 1562, the accused, about the 1st of_ Mm_c'lt ; iiom iR Surgeon
16, s« should report the result of their inspections e Ty
Imspectors The act of April 16, 1862, was published by the 1¥a ‘fP ol i
Geacr?é;al Ol'(;il;‘ No. 43 (p 2316,) April 13, 1862’;1111{ tl“::t (111:315 -d"tetlherel;\i
i aneT ' sident, * f » information of all concerned; %
oved by the President, «for the in . at all preceding laws and
igg})'i’1g all oﬂice;‘ls. it 'ttllle tiljaedlizlvi(*li?:lzl tg;elgr(il;: tNo. iS were lZupersed(‘ﬁl g
3 i 1 th 8 S 0 L
'rlf‘zgfl:éa\*tlllzlllls\;:s fﬁg lilczfn‘i‘;':est intenrt) of the War Department 1s ev idenced by t
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order of the Secretary of War, (p. 1842,) July 29, 1863, directing Medical In-
spector A. C. Hamlin to inform the department, without delay, what reports he
had made to the Medical Inspector General in obedience to section three of the act
of April 16, 1862, and Geeneral Orders No. 43; and by the order of the Secretary
of War, August 5, 1863, to the Surgeon General, stating that notice had come
to the department that he had furnished medical inspectors with printed instrue-
tious requiring them to report the result of their inspections direct to the Sur-
geon General, in which order the Secretary directs the accused to furnish him
a copy of those instructions. The accused accordingly furnished the Secretary
of War a printed form, signed W. A. Hammond, Surgeon General United States
army, bearing no date, (p. 638,) in which instructions (p. 6) is the following :
“The medical inspectors will report the result of such inspections direct to the
Surgeon General.”  On the 7th of August, 1863, the Surgeon General furnighes
to the Secretary these instructions, in obedience to the order of the War Depart-
ment, accompanied with his statement that they were issued in February, 1863,
and further stated that no regulations calculated to give effect to the 3d section of
the act of April 16, 1862, requiring reports to be made to the Medical Inspector
General had been issued. If the Surgeon General had the power, and was really
exercising it in good faith, to issue these instructions or regulations in February,
1863, in direct violation of the letter of the law, how does it come that it bears
no date, and that it was managed with such secrecy that it did not come to the
knowledge of the War Department until the 5th of August, 1863, a period of
six months ?  If he had the power to issue this order or regulation, what good
reason was there that he should not have followed the letter of the law, and said,
as did his board detailed to preseribe regulations reported in 1862, “ that the medi-
cal inspectors should report directly to the Medical Inspector General.” This
order furnishes direct evidence that the Surgeon General intended to sweep
away all the checks and balances which had been wisely provided in the act of
April 16, 1862, for the administration of the medical department. As we have
seen, he interferes with every provision of the 5th section prescribing the duties
of medical purveyors, and assumes to himself, in direct violation of law, the
right to say where purchases shall be made, from whom purchases shall be
made, at what prices purchases shall be made, and what particular article or
articles shall be purchased ; and having thus assumed all this power for himself,
he goes still further and assumes to say when the issues of supplies shall be
made, and that they shall not be made without his order, for, if he had the
power claimed to make and to execute the order issued by him July 31, 1862,
over that amount of supplies in the hands of a purveyor purchased upon his own
order, he has the like power over all supplies in the hands of all the purveyors
in the United States. Having, by this interference, prohibited the purchase of
supplies in Baltimore, increasing thereby the distance in transportation to the
field of Gettysburg one hundred miles, and causing a lamentable deficiency in
supplies for the wants of the sick and wounded soldiers upon that field, what
was more natural than that it should occur to him that the surest way to exer-
cise this power with safety would be to provide, as he did by this order of
February, that the medical inspectors should report the result of their inspec-
tions in field and hospital and upon transports directly to himself, so that if the
supplies which he had thus purchased upon a system of favoritism, and in the
interest of private persons, were defective in quantity or deficient in quality, he
would be the keeper of his own secrets ? How much wiser the provision of the
law that he shall simply direct the purveyors at the different points what amount
of supplies, according to the standard supply table, are needed, and leave them to
purchase all medical and hospital supplies, as they are charged by the law to do,
upon the best terms possible in open market, not interfering with them in the
selections or in the determination of the prices, but requiring them, according to
the regulations, to make reports to him of the purchases they so make, showing the
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prices and quantities, and the persons from whom
himself the power to bring to the notice of the h
abuse on the part of the purveyors, and, on the
officers the full privilege given them by the law to discharge their duty to their
country and its defenders by calling upon these purveyors, in cases of emer-
gency, for all supplies necessary for sick and wounded soldiers, enabling them
to: report, through the proper “officers, any neglect of the purveyors in this
regard, leaving the ingpectors, in the language of the law, at liberty to faithfully
perform the duty with which they ave charged by the third section of the act,
“of inspecting the sanitary condition of transports, quarters, and camps of field
and general hospitals,” and to « report to the Medical Inspector Greneral, under
such regulations as may be hereafter established, the circumstances relating
to the sanitary condition and wants of troops and hospitals, and to the skill,
and efficiency, and good conduct of the officers and attendants connected with
the medical department.” What answer, by way of apology or excuse, is to
be made for these acts of the aceused, by which he declaves, mare strongly than
words can declare, that this law, so manifestly wise, which was expressly en-
acted to meet the exigencies of this rebellion, and which, by its terms, decla}‘es
(sec. 7) that “ the provisions of this act shall continue and be in force during
the existence of the present rebellion, and no longer,” is to remain inoperative,
and that the powers which it distributes among many responsible officers are to be
held and exercised exclusively by the Surgeon General, . If all the powers thus
conferred by this act existed before, as is clgximed by the accused, in lum,1 what
necessity was there for the enactment of this law ? I repeat, that when the acl-
cused undertakes to make regulations, he W(.mld. do \.vell to follow,. not rfg:pTa ”
the law; that any regulation he may make in violation of a provision of t &at
law is itself an unlawful act. The public safety requires, and hu.n‘l.amty e-
mands, that this law shall be enforced strictly in its letter and 1ts”sp1’111‘11:. .
Charge 2d. “Conduct unbecoming an officer and gentlem.:m: —]-) 1eC )gsell-‘
mony in support of this charge is brief, and deemed condch(llswci \Vql;] ]in(vtgn
testifies (p. 310) to the receipt of a let_ter fron} the accusft,z‘ 5 a{e( ﬁi(;e g ﬁjledi-’
D. C., October 13, 1862, upon the subject of hls'removz}l 1Y1011.nlt Le Otestiﬁes -
cal purveyor of Philadelphia. = He produces this lettel.,d\\ ich e316 S
the handwriting of the accused, and it is put in evi ﬂgnce, (Et:mwx*];ed o
ith the official envelope of the Surgeon General’s office, pos mazke v
¥ General. In it arethese words :
ington, and franked Wm. A. Hammond, Surgeon' en b e Wi
“The detail for your relieval from' duty as medical _puneyo;_ ‘-‘;n By g
tant Greneral’s office a few days since. ‘ I tolfi SmlthI to n(l,{mthe};letail e
was with very great reluctance, cven wz'l/z, pain, that 1 made. '£1 st
- t5 ; : : s, and acquaintance with yo
tirely satisfied with your energy, faithfulnes . i
e, % * «J pelieve the change would have heen ma.de over my he
S de it myself. This is one reason. 'The second is even more un{;
bl ] e ma o 1 articular favor, that Murray might be ordere
perative. Halleck requested, as a par B I b o L
to Philadelphia.” 'This letter, so addressed by { b L i R
sustaing in spirit and to the very letter, the allegation of’ t e P 23 Goonenhall
ey d th;xt the accused “declared, in substance, that the sai P g v
e T.ECO:d ‘as medical purveyor in Philadelphiavbecause’amOUgIOFhe‘hli‘:}iréi
Btﬁglf:cf"”—meaning Major General Henry W. If;ll(;(cll;; 1%«2!:2:}()71[1)1]101_“.,, W
uested, as a particular favqr that Murm?' nfzg/zt be o)l er A PR
;lhat remains to be proved is the further ay elmeué }G])attlt] ‘11 O i
Major General Henry W. Halleck tca}tfhl(g (1P8.62/ in relation to Surgeon Robert
i, sting to the accused, October 18, . ith Pally: with the aimy
SHHOR. i VF B «Dr. Murray has served long and faithfully -
Maurray, ag follows : ok b - wishes to be transferred to eastern hospita
in the field in the west, and he RO B i Lo didi i s
Please give his ‘casg, yowr b(]':g; to (Gene’rnl Hammond, at any time, to

purchased; thereby retaining in
ead of the War Department any
other hand, leaving the medical

duty.

other communication upon this su
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the best of his recollection, and that he never, to his recollection, made any com-
munication to him orally, at any time, upon this subject. But one word need
be said in regard to this testimony, and that is, it clearly proves that the state-
ment of the accused, in his letter of the 13th of October, “that Halleck re-
quested, as a particular favor, that Murray might be ordered to Philadelphia,”
was false. No further answer is required to the arguments of the accused upon
the words of Major General Halleck, “To the best of my recollection, I did
not,” than this, that no witness testifies to any fact save by his recollection, and
the surest of all human testimony is that which is verified as the best of the
witness’s recollection. The words of Major General Halleck, communicated to
the accused, that « Dr. Murray wishes to be transferred to eastern hospital duty,”
cannot be construed into any possible excuse for or palliation of the statement
of the accused that Major General “Halleck requested, as a particular favor,
that Murray might be ordered to Philadelphia.” That this letter was dictated
in the spirit of deceit and falsehood is manifest from the fact that on the 9th of
October, 1862, the accused requested (p. 719) the assignment of Surgeon A. K.
Smith, United States army, to relieve Surgeon Cooper, as medical purveyor in
Philadelphia, the latter on being relieved to proceed to headquarters General
Buell’s army, and relieve Surgeon Robert Murray, as medical director of that
army, coupled with the further fact that by his letter to the Secretary of War, of
date October 18, 1862, (p. 720,) the accused says: “I have for some time contem-
plated recommending that Dr. Cooper be relieved from duty as medical purveyor.
His manner and disposition are such as altogether unfit him for the performance
of his official duties in a proper manner. Complaints in regard to him have been
numerous, and I have seen enough to convinee me that a mistake was committed
in assigning him to duty as purveyor.” How does this language, “I have for
some time contemplated recommending that Dr. Cooper be relieved,” and this
urging of his unfitness for his position, agree with the statements of his letter to
Dr. Cooper, It was with very great reluctance, even with pain, that I made
the detail. & > > e He % e *
I believe the change would have been made over my head had I not made it
myself. That is one reason, and the second i more imperative. Halleck re-
quested that Murray might be ordered to Philadelphia?””  Apparently appre-
hensive that the removal of Surgeon Cooper to the headquarters of General
Buell’s army might not be made, and, notwithstanding the ¢ pain ” that it caused
him, the accused persisted, by another letter, dated October 20, 1862, to the
Secretary of War, in urging the removal of Dr. Cooper, and said : ¢In addition
to the general statements in regard to Dr. Cooper’s unfitness to perform the duties
of medical purveyor, contained in the letter of the 18th instant, I have the
honor to submit the following specific reasons for his removal : 1st. Dr. Cooper
is so abusive and profane in his language to surgeons and others who come to
his office. * * * 2d. He allowed his office to be a place of rendezvous for
dealers, from whom he purchased supplies to such an extent as to excite com-
ment.

“ Tor these reasons 1 thought it best to relieve Surgeon Mwrray by Surgeon
Cooper. Nothing official is known in the office relative to any want of integrity
of Dr. Cooper, nor do I believe %e is at all deficient in honesty. He is, how-
ever, an officer who, I think, it would be inexpedient to retain in a place where
courtesy and urbanity are so indispensably necessary, and I therefore respect-

Sully request that the orders in his case be allowed to take their course.” Here
it is apparent that the imperative reason for Dr.Cooper’s removal is not because
General Halleck requests it as a particular favor, but because the accused de-
sired it. The accused confesses himself, in his letter of the 20th, that for the
reasons therein assigned, he thought it best to relieve Surgeon Murray by Sur-
geon Cooper. General Halleck’s request is not one of these reasons. It was
on the 18th of October, 1862, two days before the Surgeon General wrote this
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letter to the Secretary of War, urging the removal of Dr. Coo
his integrity, that he addressed his letter t
before referred to, asking a report of the
conduct which they had previously verd

that on the same day when he was addressing his first letter to the Secretary
of War, urging that the order for Surgeon Cooper might be allowed to take its
course, he was addressing his note to John Wyeth, asking for a written
statement of his former verbal communications touching Dr. Cooper’s official
conduct, indicates a stronger and more imperative reason impelling him to the
removal of Dr. Cooper, than that assigned in his letter of the 13th, which is
made the subject of the specification under the second charge. He comes to
bear witness, by these several letters, that the assignment of the reason, as stated
in the specification, viz: General Halleck’s request, was. not only_ untrue, as
appears by the letter of General Halleck addressed to him an_d given in evi-
dence, but that his statement of the 13th was designed to deceive Dr. Cooper
as to his motives, and suppress all purpose on the part of Cooper to dgmand an
inquiry into the causes of his removal as well as into the official conduct of thi‘
Surgeon General, which had more than once before that been the subject o
honest and faithful remonstrance from Surgeon Cooper. ‘ v
Charge 3d, specification 1st.—The testimony in support of this speclhc%:lt.lonl
is briefly as follows : Henry Johnson then medical storekeeper and act111§)}r;e 1(;:'1
purveyor at Washington city, testifies (p. 1020) that he received a velka -Of{- er
and also a written order from the Surgeon General to pTurchase blim ct% 101m
J. P. Fisher. In the written order (p. 102.1) dated )0\’01111)(3}' S, 1?6{)26t10
Surgeon orders him to purchase of Mr. J. P. Fisher 3,000 blank‘ets’, at Sd) : [l)ltir
pair, to be delivered to Surgeon G. E. Cooper, United S?atesdalfn‘),111({ 1ca1(§{)2)
veyor at Philadelphia. Mr. Johnson, who produces‘ this Qr .e}, bt:‘lteb(p.. 2
g i furnished by J. C. McGuire & Co., about

that the blankets so ordered were urnished by L e
November 14, 1862, at $5 90 per pair; that he was acting ‘I'mw;‘}t,]m» N aies
o fatboliv aild e ¥1Ot(lilhtqlg Y d(i);‘ilt};g;lrz% tlll((})gé;cfoopurthns(c blailI
that shortly before this he received the verl { e e b -
kets of McGuire & Fisher at $5 90 per pair; that there w:1 . {d e 3

rder given him; that (p. 1038) the blankets he was order A 3
fl’)li)ln?l; .e I’.gFisher were of co(tton warp and weighed eight p%un(tlisoguﬂll)::;lmli;;t

h to say upon this testimony in support of the specifica e B
eroug: Vb Uy : United States, here is a written order
the letter and spirit of the law of the D fictitious name, which of
the purchase of hospital stores at a specific price in a fic syatrieer e

: justi rnment in preferring p
itself is a badge of fraud, and justified .the goverr SR Jrpt
lcation It is a very convenient way, if & e prlac‘mlw“h); i)ureau with
for suf)plies to adepartment, tq havethe wrltt.en cg‘fleéicg'ei};i tlf;;ll([n(; o
whom the contract is made d.lsclose Twﬂ;gellils]s {; w of the country. The court
e v101:_1tps i e1 5 t of July 17, 1862, section. 16, it 1s
will remember that by the provisions ?gt:eriaction of supplies for the army, who
provided that any contractor fof an}n Cc:Lf)clu'lt)-martial, shall be punished.by fine,
shall be found guilty of fraud )Y.:" Y. " the court-martial shall adjudge—
imprisonment, or such other puulbhuiefntna'bfr‘llld was practiced by a contractor
(Statutes at Large, A p'-596.) ;tl zlabll - it would aid him greatly in
for this description of supplies, 1 L -l?t : of'} the law, to show to the court
covering the 1'1-;111(!, A Ithed}’):::tngent with which the contract was
that, by the official record of the lelheld responsible. It is urged by the
B e Vs N > tf P. Fisher, in this oﬁ‘lcia'l order \\':l‘w‘
defence that 1the i }):‘ iEhzull])i:]il;vd. whether the record copt;nns 311111)‘0({9;;
a mere clerical error. & s The corrupt intent of the accuse R
ti justify i Goticluaion. ich is official although it is
timony to _]11>tlty qng;‘ stllllce Sth of November, which g i :nt is a matter
I}flil}gl:l? 12]({\\\(;:2!11 is of record in the Surgeon General’s department,

per, but admitting
o John Wyeth & Brother, (p- 154,)
circumstances of Dr. Cooper’s official
ally reported to him. The very fact
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never to be proved by direct testimony when not confessed, and can, therf:fore,
only be proved by the act itself, and the conduct of the accused. It is no
answer to say that Mr. Thomas .J. Fisher, the only member of the firm of J. C.
McGuire & Co. who testified in this ecase, is a gentleman of good reputation,
Grant it if you please; the proof is that the blankets, under this oxder, were
Surnished by the firm of J. C. McGuire & Co.  Why the other member of this
firm did not come into court and explain this transaction, it explanation could
be given, does not appear by any testimony on this record, It is a rule which
will not be questioned by any just and enlightened tribunal charged with the
administration of this law that, for a contractor to furnish supplies at excessive
rates, is a fraud upon the government of his country within the meaning of that
law, and he cannot answer by saying that the government officer became a party
to the fraud by assenting to his exorbitant demand.

That these blankets were excessive in price is evidenced by the testimony
of Mr. Paton, already referred to, that cotton warp blankets in the fall of 1862
were worth not more than 55 cents a pound, duty paid, which would have made
the price®of these blankets at the time this verbal order was given, say about
November 1, 1862, only $4 40. Instead of that, we find the Surgeon General
issuing his order to purchase them at the exorbitant price of $5 90 per pair,
making upon the transaction, over and above the market value of the blankets,
and in fayor of this J. P. Fisher alias J. C. McGuire & Co., the sum of $1 50
upon each pair of blankets, amounting in gross to the sum of $4,500. As will
be remembered, Mr. Paton not only testified that he sold this kind ot blankets
at that time himself, duty paid, to the government at that rate, but he says
(p- 1172) that the price in June, 1862, was about 42 cents per pound for cotton
warp white blankets, and that the advance in October, 1861, was not more than
20 per cent. upon that rate, showing, unquestionably, that from 50 to 55 cents
was a full price for these blankets; and that he sold a better article than the
Stephens blankets shown in court, in. October, 1862, to the ;government, at 55
cents per pound, duty paid. It isno answer to this testimony of Mr. Paton,
which shows the general market value of this quality of blankets in the fall of
1862 as well as the price at which he sold a better quality than the Stephens
blankets, for the accused to bring Mr, Waterbury to testify to a singlesale of blan-
kets which he thinks were slightly better, but of that he is not positive, than this
rough, coarse Stephens blanket shown in court, and which was sold in August,
1862, at $4 75 per pair, and in November, at $5 25. The important point is,
that Mr. Waterbury establishes the fact (p. 1465) that the lot of blankets, the
sale of which by Haines, Lord & Co. to Mr. Fisher, of this city, is testified to
by him, (p. 1467,) is the same quality of blankets shown to him in court and
identified by Brastow & Brown as the Stephens blankets sold in June, 1862,
so that the court are thus informed that these blankets which the Surgeon
General was purchasing at $5 90 per pair from J. C. McGuire & Co., were
the same style and quality of blanket that he had been purchasing from
Stephens in June, 1862, The court are asked, therefore, against the testi-
mony of Mr. Paton, which is clear and reliable as to the market value of these
blankets, and which shows that it could not have exceeded $4 40 a pair, to
say that such blankets as those shown in court were honestly purchased by the
Surgeon General on the Sth of November, 1862, at. the high price of $5 90 per
pair. Here I rest the first specification, third charge.

Upon the second specification, third charge, the testimony shows that a large
amount of the blankets just described and shown by the testimony of Water-
bury to have been similar to the worthless article now in court, and known as
the « Stephens blanket,” was purchased by the Surgeon General himself of
J. C. McGuire & Co., and received by Purveyor Johnson in the fall of 1862,
to the amount of $50,000, at the price of $5 90 per pair. The written order
of the Surgeon General, October 31, 1862, (p. 866,) to the medical purveyor
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at Washingt
p on, co s THi
Mlidkets ke (o mmands him to purchase of T. J. Fi
$5 90 per pair Dsample deposited in the offi .f : 1‘15‘]1” 5,000 pairs of
bl f Jetbk “Tiduly haves 3 ce of the Surgeon General
purchasing blankets f; ays (p, 867) that, up to the fal al, at
McGuire & Co., at vari rom this same Thomas J. Fisl b il 3
he did not at an: at various prices ranging from $3 isher, of the*firm of J. .
blankets ‘made )g)fl?:i(empay };imhmol'e than $5 pclr Pfl?rt‘flpsa per pair, and that
Fisher were m » and that the ac )1 on any contracts for
ade out in the 2 counts for all purchased f i
states (pp. 1023-24 name of J. C. McGuire & ol gl
: -24) that the b Fuire & Oo.. Parveyor Johns
the orders of the S ) e blankets that 1 ! s Dot
By TR 1e purchased of Fisher, i
that the number geon Greneral, were all of the & i Sher, Hndey
of this kind of ol the samie kind and g i
$5 90 i & 0 blal’lkets fecetved Y @ Same price ;
pair, from J. C, McGui eived by him upon such orders
(p- 1027) this lar - U McGuire & Co., amounted st B0 okl
arge purchase fr S A about $50,000 ; th:
blankets’ a5 thoss spet rom J. 0. MeGuire & LT o
se specified in the or ire & Co. of the same kind of
before Novemb 3 e order of November g 9f
ot/8. 1862, and th ember 8, 1862, were purchas
Noveriber 1, 1862, Thes that (p. 1028) these pur ' puchasy
) AP e bank se purchases were made after
Bothig ficed i) ankets must have bee X R 1
y the Surgeo J n purchased, the price ther
the month of Novembegr, ;lltl(?ocl? elrla.l} :;nd the verbal order given tO1 J Ollzlif()ilr:
NO‘_’embér, for the reason that J%hn ohnson states that 1t was before the Sth of
until November, 1862. ' The qualitsonfwis ~Tmt acting purveyor in Washington
by the testimony of Johnson whoyso : i blankets having heen fixed hoth
ey’ wietd cittih Wi, dnd b ) W .‘{)Jeals that he unravelled them, and that
chiage’ winde by MY, ToHer (})’f % erbury, who was called to testify to a pur-
quality s 'hie” Sheptens blanke(;ellfm-nx bleilzk.ets in New York, of the same
oteriaitip whih styte b Hlanies item exhibited, the court are at no loss in
early in November et it was that the Surgeon General purchase
, 1862, from this firm of J. C. N i pizyhased
$50,000, at the rate of $5 9 IR i e dd iy L
eight pounds to the pair 5 90 per pair, weighing, as Johnson states, only
g 8 pair. That they were worth no e i ok
and before November 8, 1862, at which ti Lok b Seener, L
made, than $4 40 per pair, is testified to by Mr Johnson says the purchase wax
8t6iedl thie phnobil imarki SATHE 4t bt %’0 tl. ’Paton, who, as before remarked,
o d vbiiRed this Opinion by - evé 0 55 cents per pound at that time,
OClubEe. 1862, o Bt Blan s ﬁ‘eeg(;f dutn upon the government securities in
be $4 40 per pair for an eight,-pound blaii{gtt 55[301“5 {)le'r R
Su clor that 1L Sulzeoh (G end b pon this state of the ecase, it
i eral unlawfully made this larg :
iridesd He Tis thil kight, 3 ¢ y made this large purchase, unless
, against the express letter of the I:
lithe 10 EATAT Seipplics Add Hapt ¢ 1e law, to select and pur-
b 1ospital stores, fixing the price at an exorbi
sum, and binding the govérnment b . Jbing 00 Boe & ooy
the contract. I » A i
Mhetage Coghe Ds : { y th act. repeat, therefore, in the
< pecification, that he did “unlawfully” {6 this pu
Dhostonbtadlyy S i cokit i awfully” make this purchase.
J E ptly done, for in makine the arrangement he pai
excessive price, to the injury of the public X e At pation
public revenue, which, as we have befor
seen, when done by a public officer, is a fi i it i
at common law ind)irctall))le. Upon 151]12: ‘i)uﬁ;;gegpoofnt}hg g%;'erﬁmem, patifesin
fraud upon the government amounts, at $‘1~ 50 )(:ﬁbe 1ir(mt Gt% ltho algﬁgl‘fg:ltt'
on the $50,000 purchase, and the like fraud rl)n tll;)(; é9(())0 d- pi »>_lo,.000
about $5,000 more. In this court it must be conﬁidere;l tln'tlm:)(:mftit:]% nt't'
] : ] S a S agran
a breachfof' the public trust is a corrupt act. Were these blankets, to the
iz)g}(())x{nzlo Snimzl?' S})I,OOO pairs, thus purchased early in November, 1862, at and
o re the ‘t ! d; tl e testimony shows, (p- 1862,) needed for the public service?
e averment of the specification is that they were not, and the accused him-
If bears S8 i
self bears witness to the truth of that averment by his telegram of October 20,
1862, to Stephens, (p. 1230,) in which he says: “Have several thousand
blankets on hand here—more than we want :” thereby declaring in his official
character that the government had then more blankets on hand than were needed

for the service.
In support of the second allegation of the second specification, charge third
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the attention of the court is respectfully asked to the testimony. Purveyor Laub
states (p. 854) that, in June, 1862, he was directed by the Surgeon General to
make a contract (p. 858) with T. J. Fisher, of the firm of J. C. McGuire & Co.,
for 10,000 iren bedsteads at $4 50 each, which contract was made in pursuance
of this order of the accused ; that, on the 26th of September, 1862, the accused
gave him, as purveyor, a written order of that date to purchase of T'. J. Fisher
5,000 iron bedsteads “on the terms specified in the contract between the Sur-
geon General and Mr. Fisher of June last.” No such contract as that referred
to in this order of September 26 is of record in the Surgeon General’s office.
On the 26th of September, 1862, he made another contract, (p. 861,) by order
of the Surgeon General, with Thomas J. Fisher, for 5,000 iron bedsteads at
%4 50 each, upon which contract the witness indorsed at the time the words,
“This contract made by order of Surgeon General.” He further states (p. 910)
that he purchased or received, under the orders of the accused, from J. C. Me-
Guire & Co., from 18,000 to 25,000 iron bedsteads at different prices—$3, $3 50,
#4, $4 50, and $5 each. Dr. Murmray testifies (p. 552) that he published pro-
posals for iron bedsteads, and that in his letter of August 9, 1863, he stated to
the Surgeon General that he had reason to be pleased with the result of the
proposals; that by bringing Perot and Gardiner in competition with Fisher,
he obtained TFisher’s of the size recommended by the board at $2 95, instead
of $4 50, as they had demanded in the spring. The court will recollect that
Dr. Mwray testified that he made one contract, in 1863, with Fisher, for
these iron bedsteads, at ¢3 25 each; and the record shows that at the instance of
Fisher the Surgeon General interfered by a letter, which is of record, addressed
to Purveyor Murray, inquiring whether he did not make that contract with
Fisher, at $3 25, to continue through the year. Dr. Murray was a witness before
this court for several days. Why did not the accused, instead of attempting to
get rid of his written contract with these parties by a vain effort to prove the
contents of a newspaper advertisement which he did not produce, ask for Dr.
Murray’s testimony upon this subject? It was neither asked nor received
by him. The court will notice that Dr. Murray, by reason of the ¢ com-
petition”” mentioned in his letter to the Surgeon General, obtained at $2 95
each the same bedsteads for which this firm had demanded, and doubtless,
as appears by the testimony of Dr. Laub, received at $4 50, under the direct
order of the Surgeon General, and by his own contract referred to in his
order mentioned above. If this be the same bedstead—and Dxr. Murray states it
is the same—for which they had demanded $4 50, and of the size recommended
by the board, it is very apparent that this firm received a most exorbitant price
through the favor of the Surgeon General, and in violation of the law of the
land, for the 20,000 or more bedsteads which they furnished under his
order, and by his own contracts, to Purveyor Laub. The certified exhibit from
the Surgeon General’s office shows that the patronage extended to this firm of
McGuire & Co. under the administration of the accused, and chiefly, if not
exclusively, furnished to the purveyor at Washington upon the direct orders of
the accused, amounted to the sum of seven hundred thousand dollars!

The court will look carefully at the testimony of Mr. Fisher, and see whether
he testifies what price he actually received, under his contracts with the Surgeon
General, for the same bedsteads which he furnished Surgeon Murray at $2 95
each, and if there was any difference, (and he seemed to intimate that there
was a slight difference in some respects,) and notice whether he was careful to
say what difference there was in the cost of making the one and the other, or
maintained a profound silence on that question. Admitting that there was some
difference, which is not very clearly ascertained, between the bedsteads referred
to by Dr. Murray, for which they demanded $4 50, and those he purchased at
$2 95 under the force of competition, that difference must have been so slight
and unimportant in the original cost of production as to justify the conclusion
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that the purchases of these bed
rate 8o excessive in price as to
the accused in the exercise of hi
cannot be doubted, unless,

steads from this firm by the accused were at a
make the transaction fraudulent on the part of
s public trust. That it was clearly unlawful

indeed, as has been more than once said in the course
of this argument, and is in fact insisted upon by the accused in his defence, he

has the right to exercise in his own person all the powers of selection and pur-
chase which the law has committed to the hands of the several medical pur-
veyors of the United States, and for the faithful discharge of which the law
requires them to give bond, with approved secwrities, in such sums as the See-
retary of War may require, and which will secure the treasury of the country
against the perpetration of frauds or the gross neglect of duty in the discharge
of this trust. Enough has been said to show that the second specification,
third charge, is sustained by the testimony in manner and form as laid.

The defence of the accused, though not so expressed in terms, is subs.tantial!y
this : By reason of former regulations the accused may, “at his discretion,” dis-
regard and make null and void the 3d and 5th sections of the act of 16th of
April, 1862, and may, therefore, in direct violation of t}}e provisions of'.smd act,
order all medical inspectors to report the result of their inspections directly to
the Surgeon General, instead of reporting, as required by that law, to th?, Medi-
cal Inspector General; and that by reason of the same premises the Surgeon
General may, “in his discretion,” and without giving bond or security, consti-
tute himself the sole medical purveyor of the United States, and as such, select
and purchase all medical supplies and hospital stores on such terms and from
such persons as he may see fit, and hold the same subject to issue only upon his
orders, notwithstanding the provisions of the act of April 16, 1862. g s

By discharging the accused, this court are asked so to rule the l:thl as to giv 3
their sanction to all these alleged and clearly proved violations by the accuse
of the act of April, 1862, and thereby sanction the like violations of th:}t law 11;
the future. Having by his acts clearly violated the express le!;éerl:}nd lltltl(illtig.
the act of 1862, it is certainly a novel {)vay to a&tempt to "]:llbtf]‘ )trh:? 1:\1\Cfu] ypur

ituti i tween the amounts o aw -
stituting a comparison, as he has done, be > : g Jos

i Pur ¢ Satterlee in the city of New York, and
chases made by Medical Purveyor ¢ i e
S : General in Washington and Phila
unlawful purchases made by the S}ugeoxn o
i - / & Co. and John Wyeth rother,
delphia, of the two houses of McGuire & ( p oty
ing i i 0 about one million three hundred thousanc g
amounting in the aggregate to a AP P
is se sum the court can infer from whe
The fraud perpetrated on this immense s : pias [
already beelix pE;oved on a few special items, and which shows a fraud of at lea
twenty-five per cent. E g U
Ma; it plgase the court: Impelled by the obhg(ug;n:l (\)\fit(llluttl)li,sqcnn(le lI s
i i * to any one connected w ase, a
personal ill-will to the accu.sed, or to ,11.1-)1 R e e
endeavored to present as briefly as possib = Hnl e B L Al
QR o beaing ppon by Se"Cﬁ‘ﬂtltlst“E;: “tllllle ;)I'ippli}1t1011 of this reply to
its icati The time allotte E
N apRllcatlon- 8 lllifﬂs been so short, that the numerous points iny olved
the defence of thelacc.ube( (4" maes. of testimony, have not been reviewed and
i 3 the immense mas e : e
pied o e comptt o o L1 e e b v
s in i i oreign to the 1ssue, S 3
luminous ; if there be mu(fh i 41?5 ((limlt)f' the zﬁcfence, this irrelevant matter was
S e wDilier, 0 ]tl‘mm‘l ;t‘ ﬂfé valuable time of this tribunal has been
; n. alus 1 ] SN
introduced _by e Ploiclmlhl(e) record will bear witness Wll_O, m.tll( l‘}d'}f‘%‘il‘“v[.]:
Bipecessarily consumec, s to that result. If testimony was giver
of this cause, comioie g ]nfl'.gl(‘l‘) ttOOf t(he 'i:?cuv(xd not <t.’1th~ill the spcci-
L . 7 acts & S ’ = L .
e prosecution ! Oﬂl(‘u ‘mﬂmi -u"lcttvr to show the intent and purpose of the
fications, it was of acts of itk l'dl'vt"rinfv with the medical purveyors in the
1 in violating the law, and intertermg e T hareaiit Tetite Il
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perfornllilllc"li’h.wc by the accused from Tobias, and also from CUozzens,
Thus the purchaseé b}
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at various prices, some of them of bad quality and some of them at excessive
rates, as shown by Purveyors 'Satterlee and Murray ; and also his purchase qf
tea of bad quality from Dodge, as shown by the complaints from hosiptals and
by the testimony of Purveyor Johnson, are like acts with his purchases from
Stephens, from Wyeth & Bro., and from McGuire & Co., and tend to show his
intent to violate the law in the interest of private persons, and at the sacrifice of
the public interest.

1t is respectfully submitted to the judgment of the court that, upon the tes-
timony, it is shown that the accused, in violation of the letter and spirit of the
law, did unlawfully, as charged, contract with and purchase from Wm. A.
Stephens, John Wyeth & Bro., and J. C. McGuire & Co.; that he performed
these unlawful acts wrongfully, ‘corruptly, and with intent to aid in defrauding
the government of the United States, as' laid in the several specifications; that
by reason of these unlawful acts the treasury of the United States has been
defrauded in the interests of private persons, and supplies defective in quality,
deficient in quantity, and ¢xcessive in price, put upon the government; that the

service has thereby been prejudiced, and the soldiers of the government deprived

of the supplies to which they were entitled, and which, but for the unlawful act
of the accused as charged, they would have had on the field of Gettysburg,
without being compelled to wast and suffer, in their pain and wounds, the delay
occasioned by the actof the accused requiring these supplies to be hrought from
Philadelphia instead of Baltimore, which made an additional transportation of
one hundred miles. ' ' . :

Tt is also submitted to the judgment of this court, that the testimony shows

that the accused, as averred in the second specification, second charge, did -

assign to Purveyor Cooper, as a reason for his removal, a statement which was
false. And it is proper here to call the attention of the court to the statement of
the accused in his defence, (page 52,) that “the distinet affirmation of a fact made
by an officer should have the same weight with his peers (although not admis-
sible as evidence) on his trial, as if he had sworn to it.” ~ Whether such a rule,

in the absence of any other testimony, might or might not have some weight

with the court, it is not needful to inquire; but that any such consideration
can weigh against the sworn testimony of a gentleman of high unquestioned

character, as is Major General Halleck, the witness who makes good this aver-

ment, cannot be for a moment entertained. When the accused uttered this
sentiment he should not have forgotten how he had disregarded it in the asper-
sions which he had cast without warrant, as 1 have endeavored to show, in the
light of the recorded testimony, upon Surgeon George E. Cooper, an officer of

long standing in thearmy of the United States, who, by the testimony of several

officers, whose good opinion, stated upon their oaths, is an indorsement of
which any man might be proud—is a gentleman who, in the language of one of
the witnesses, himself a venerable officer, has, during his long and honorable
service, “enjoyed an enviable reputation as a man of truth and honesty.”
Whether these facts or any of them are established as charged, it is for you,
gentlemen of the court, finally to determine. Whatever may be the hardship
to the accused in the event that you shall find these charges and specifications,
or either of them, true, no one doubts that you will do your duty. No mere
personal consideration can for a moment weigh against your recorded oath to
vindicate the authority of violated law; and especially is this true in this dread
hour, when the republic shakes with the conflict of arms, when the shadow of
death rests upon every hearthstone, when the mountains and plains of this
sorrow-stricken land are red with the blood of the noblest and bravest of her sons,
fallen in the heroic and holy endeavor to crush treason in armed revolt against the
supremacy of the national Jaws—laws so humane, so just, and so strong, that
none who obey them are so humble as to be beneath their protecting care, and

none who violate them are so exalted as to be above their avenging power.
(o]
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