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AN OUTLINE OF THE FIRST TRIAL.

bl it

Medad M’Kay was indicted at the general sessions in Alle-
gany, for the murder of his wife, by administering arsenic,
There being no resident district attorney in that county, the
court appointed D. Cruger, Esq. of Steuben county. to perform
that duty. Mr. Cruger prepared the cause for trial ; but his
clerk neglected to put a seal to the venire. The cause was
brought to trial, at the oyer and terminer in Allegany, 1820, be-
fore chief justice Spencer ; and after along and solemn investiga-
tion of the subject the prisoner was convicted The following
day he was called on to show cause, if any he had, why judg-
ment should not pass upon him. V. Matthews, Esq. one
of the prisoner’s counsel suggested to the court the probability,
that there might be some illegality in the proceedings ; as the
statute stated that the venire should be issued by the district
attorney, and it appeared there was no resident, or special dis-
trict attorney in the county He requested a few moments to
look at the statute, and likewise to examine the venire ; which
was granted. On an examination of the venire, it was discov-
ered that there was no return endorsed by the sheriff, and that
it was destitute of a seal. These objections being raised, the
chief justice suspended judgment, and ** the prisoner was brought
up from the county of Allegany, [before the supreme court] on a
habeas corpus, and the indictment and proceedings against him
in the court of oyer and terminer and gaol delivery, in that
county, were returned in obedience to a writ of certiorari di-
rected for that purpose.” T'his cause was very ably argued, by
Messrs. Oakley, (attorney general) and Collier for the people,
and Hudson and Talcott for the prisoner ; after which the opin-
ion of the court was delivered by chiefjustice Spencer, as follows.

¢ 1t has properly been conceded by the attorney general, that
the paper purporting to be a venire, is to be regarded as a nulli-
ty, it not having the seal of this court impressed upon it. 'Fhe
points which have been argued, and which the court is called
upon to decide, are, 1. Whether the trial was regular without a
venire returned and filed ; 2. Whether the fact which appears
on the return, that the prisoner peremptorily challenged several
Jjurors, cured the defect of a venire ?

It has not been controverted, and it certainly could not be,
with effect, that at common law, a venire is essentially necessa-
ry to authorise the sheriff to summon a jury ; and that an omis-
sion of that process would be a fatal defect. The trial of collat-
eral issues, and a jury de medietate linguee, form exceptions to
the general rule of the common law. It has, however, been
urged, that the provisions of the statute for regulating trials of
issues, and for returning able and sufficient jurors, (1 R. L.
328) dispense with the necessity of a venire. 'L'he 11th section
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of the act authorizes the clerks of counties to draw the names of
jurors for the trial of issues, without any venire previously issu-
ed, fourteen days previous to the holding of the courts, after
giving ten days notice ; and after drawing the number required,
and completing the panel, the clerk is to_make out, and certify
under his hand, a panel of the jurors so drawn, and deliver the
same to the sheriff, ** whose duty it shall be to summon the sev-
eral persons whose names are contained in such panel. at least
eight days previous to the sitting of such.court. and to make
return in what manner he has served such process.”

The 16th section of the act concerning the circuit courts and
sittings, and the courts of oyer and terminer and gaol delivery,
(1 R. L. 189.) requires of the sheriffs of each of the counties,
to cause to come before the courts of oyer and terminer and
gaol delivery, to be held therein, twenty-four good and lawful
men, as grand jurors, and likewise, so many good and lawful
men of the same cities and counties respectively, duly qualified to
serve as jurors therein, as the said courts of oyer and terminer
and gaol delivery, or any justice thereof, shall, from time to
time, direct ; and it requires the district attorneys, as soon as
conveniently may be, after every circuit court shall be appoint-
ed to be held, within their respective districts, and at least fiftcen
days before the time of holding the sawme, to issue precepts under
the seal of the supreme court, directed to the respective sheriffs
of the same citics and counties, for the purposes aforesaid, men-
tioning the day and place, when and where the said courts are
to be held, and commanding the said sheriffs respectively, to do
what is required of them. 'These two statutes being in pari ma-
teria, must both be taken into consideration, in deciding-wheth-
er the venire was intended to be dispensed with by the first stat-
ute. 1If these are construed together, it is manifest the legisla-
ture did not intend to supercede the use of a venire. It cannot
be admitted, that in requiring the panel to be delivered to the
sheriff, and in requiring the sheriff to make return in what
manner he has served such process, the legislature could be
guilty of the absurdity of considering the panel, containing only
the names of the jurors, their places of abode and addition, as a
process. The process referred to must be the venire, under the
seal of the supreme court. The only necessity now remaining
for the issuing and placing a venire in the hand of the sheriff,
regards the return to be made upon it. The sheriff’s return of
the manner in which he has performed his daty, must be made
on this process, that the court may be officially informed, that
the sheriff has duly obeyed its mandate. Inasmuch, then, as a
venire was necessary at the common law, and as the statute yet
requires it to be issued, the omission to issue it, we must consid-
er an error apparent on the record ; and in such a case, affect-
ing life, we do not feel ourselves authorized to dispense with a
process, required by the common law, and also by the statute,
although we may not be able to perceive much use in continu-
ing it.

g{Ve are not of the opinion, that the prisoner’s peremptory
challenge of jurors was a waiver of his right to object now to
the want of a venire. It seems to be an admitted principle, that
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a challenge to the polls, is a waiver of a challenge to the array ;
but the objection now taken is not to the array ; a challenge to
the array is an exception to the panel in which the jury are ar-
rayed and set in order by the sheriff in his return ; and it may
be made on account of partiality, or of some default in the sher-
iff, who arrayed the panel. (Bl Com. 359.) It is a humane
principle, applicable to criminal cases, and especially when life
1s in question, to consider the prisoner as standing upon all his
rights, and waiving nothing on the score of irregularity. We
are, therefore, clearly of opinion, that the judgment must be ar-
rested. His counsel has suggested a doubt, whether arresting
the judgment does not entitle him to be discharged without be-
ing subjected to another trial. It will be observed that the judg-
ment is arrested on the motion of the prisoner. An act done at
the request, and for the benefit of a prisoner, we are clearly of
opinion, cannot exonerate him from another trial. A case, an-
alogous in principle, occurred in Ontario county, in 1814, A
woman of colour was indicted, and tried for murder, and found
guilty. The jury had separated, after agreeing on a verdict,
and before they came into court ; and on that ground a new tri-
al was granted, and she was tried again. We know of no case
which contains the doctrine, that where a new trial is awarded
at the prayer, and in favor of a person who has been found guil-
ty, that he shall not be subject to another trial,

Let the prisoner be remanded to the gaol of the county of Al-
legany, and let proceedings be sent down by procedendo.



TRIAL OF MIRBDAD MPRA,

AT THE OYER AND TERMINER, IN ALLEGANY.

, June 19 and 20, 1821.
Court opened at 8 o’clock.

Present,

Honorable Wm. W. VAN NESS, one of the Jjustices of the
supreme court, of the state of New-York. ;
PHILIP CHURCH, %Judges of Allegany

THOMAS DOLE and common pleas.

JOHN GRIFFIN,
Counsel for the people, Joun A. CorLLiER, Esq.

Counsel for the prisoner, Messrs. Samuern S. Harecat,
YinceNnT MaTTHEWS and Joun W. HuLBERT.

The prisoner being brought into court, was informed, that
the jurors, about to be called, were to pass between the people
of the state of New-York, and him upon his life and death, and
if he had any objections to make, he must make them previous
to their being sworn and he should be heard. The jurors pres-
ent, (23 in number) were individually called, and all rejected
except 9 : Upon which Mr. Collier prayed a tales. The sheriff
proceeded to select from the bystanders, and after the rejection
of a number, succeeded in completing a panel as follows.

1 Elijah Butterfield, 7 Stephen Smith,

2 Prosper Adams, I 8 Henry M’Heney,
8 Tunis Freeman, | 9 Thomas Pratt,

4 William Rose, i 10 Richard N. Porter,
5 Daniel Raymond, , 11 James M’Heney,

6 "L'itus Hulbert, 12 Reuben Weed, Jun.

The jury being formed and sworn,

Mr. Collier proceeded to open the cause on the part of the
people, as follows.

If the court please,
GENTLEMEN OF THE JURY.

The solemn and painful duty has for the second time de-
volved upon me, of presenting the case of Medad M’Kay,
the prisoner at the bar, to a jury of the county of Allegany.
The prisoner stands charged with the murder of Lucy M’Kay
his wife, to whom, as it is alledged in the indictment, he wil-
fully administered poison, in the month of August, 1819,
by which her death was produced. You will see, from the
very nature of the charge, that unless some fortuitous cir-
cumstance has exposed the prisoner, we must, on behalf of the
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Eeople, necessarily rely upon ciréumstantial testimony to prove
is guilt. A man about to commit a crime, and particularly a
crime of this magnitude, would neither call witnesses, nor com-
mit it openly and in the face of day. e would, on the contra.
ry, seek to veil this deed of darkness, in more than the darkuness
of midnight. The plan would be formed, matured and carried
into execution in secrit—when he supposed no human eye could
observe his conduct. But gentlemen, there is an eye which
seeth in secret—there is a Superintending Providence, who, as
if to manifest his displeasure at this horrid crime, will, sooner,
or later, and in his own good time, even on this side the grave,
bring the offence and the offender to the light and condemnation
of the world. 4

I do mot intend, gentlemen, in this stage of the enquiry, to
give you the facts, upon which we rely in this case, in detail.
The prisoner shall have no reason to complain that your minds
have been prejudiced against him in the outset, by the partial
or mistaken view of his case, presented by the counsel for the
people.  You shall have the unvarnished tale from the witnes-
ses themselves. “Your attention will be first directed to the en-
quiry, whether the death of the deceased was caused by poison,
and if we are able to satisfy you upon this point, the next ques-
tion for your consideration will be, whether that poison was ad-
ministered by the prisoner at the bar. On the part of the peo-
ple, I think we shall be "able to produce satistactory evidence
upon both points—and shall present to you such a chain of facts
and circumstances as will lead your minds irresistably to the
conclusion that the alleged crime has been committed, and that
the prisoner is the guilty perpetrator.

As I have alrea iy suggested, the prisoner has been once tri-
ed by a jury impannelled for that purpose in this county. We
claim nothing, however, from the verdict of that jury—The law
has indulgently given the prisoner the benefit of another trial,
and in the verdict you are to pronounce, you are to decide and
detecmine for yourselves uninfluenced by the result of the form-
er trial. It may be proper, however, to observe, that the pri-
soner, whether he be innocent or guilty, comes before you at
this time with many advantages. All the testimony on behalf
of the prosecution has been spread before him and ample oppor-
tunity afforded to explain, as far as they are capable of expla-
nation, every fact and circumstance which appeared and were
urged against him on the former trial. If the prisoner had rea-
son to fear any thing from the popular feeling oi prejudice
against him, he may now, after this lapse of time, salely con-
clude that such feeling and prejudice have subsided. With
these remarks, I shall proceed directly to the examination of the
witnesses on behalf of the people. I psesume it is hardly neces-
sary for me to impress upon you the importance of giving your
serious attention to every word which may fall from the mouths
of these witnesses, as every word may be material and have a
greater or less influence upon the verdict you are to pronounce.
I hope there is no necessity of any appeal to you upon this sub-
Ject.  You, doubtless feel that the life of a fellow being is com-
nitted to your hands, and are suitably impressed with the vast
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rosponsibility of your situation, holding, as you do, life and
death in Your l'nantls. which you are bound to dispense under the .
solemu obligation of the oath you have taken. If it should turn
out, gentlemen, that the facts are not sufficient clearly to estab-
lish the guilt of the prisoner—if he shall be able to explain sat-
'igafactonly the circumstances which shall be laid before
you, so that you are either satisfied of his innocence, or have
any reasonable  doubt of his guilt, it will be your daty to ac-
quit him. 1 sincerely hope he will be able to give us such
an explanation as will satisfy us all, and will afford you the
pleasure of saying, consistently with a scrupulous and conscien-
tious discharge of your duty, that this man is not guilty of the
crime with which he stands charged. But if, on the other kand,
after a_careful examination of his case, you cannot avoid the
painful conclusion that he is guilty, theén, fearless of all conse-
quences, 1 trust that you will, and 1 know that you will, without
favor or prejudice, pronounce your verdict accordingly, and de-
}ive(li the criminal to the justice of. that law which he has vig-
ated. .

TESTIMONY ON THE PART OF THE PEOPLE.
ErizaseTH BARNARD was called and sworn.

Questions by the counsel {or the people. Was Lucy M’Kay a
relative of yours? Yes, she was a sister of mine. When did
ghe die? In August, 1819. -Did you call to visit her in her last
sickness? Yes, 1 did. /

Court. Relate the circumstances attending her sickness and
death. T understood that she was taken sick about four o’clock
on Sunday—I was called up about nine in the evening ; and she

~died on Tuesday, about sun down.

People.  Who called for you? Daniel M’Kay.  What did he
say was the matter? He said his mother was sick with the cho-
lic. I started to go to the house, and heard her hollowing a goud
while before I reached there. I wentin and asked if she was
not very sick, and if she ever had the cholic as bad before. She
said she never had. Who did you find in the house? Mr. M’-
Kay and his two sons, and son’s wife ; one of the sons and son’s
wife were up. Was your sister lying on the bed: She was
sometimes on the bed, and sometimes off ; being in such agony
that she could not keep still any where. Did she complain. of
great distress? She did—she said it was in the pit of her stom-
ach. Was she sick at the stomach? She was—and said she had
puked before I got there; and she puked twice or thiree times
alter I got there. Did she complain of being thirsty 2 She did;
and after M’Kay gave her medicine she was very thirsty. I
gave her an injection, amd some pennyroyal tea—after which,
she was some easier, and dropped to sleep. M’Kay went and
took down a tumbler, put some warm, water in it and stirced it
up; observing, that he had given her some medicine, or physic,
and it had operated upon her; but he did not know as there
was enough : he afterwards said, there was a pretty good dose.
He asked me to go with him to give it to her. 1 was uneasy—
I thought it would make her worse—and one of the sons spoke

2
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and said, he better not give it her. He said he would give it to her:
Did she make any reply when he came to wake her up? She did—
she said, why can’t you let me aloné ; it makes me worse every
time I take it. I think he had not more than got back to the fire,
when she began to groan, and kept-growing worse till she got
screaming again, and began to puke. She ‘called for drink, and he
gave her cold water.

Court. Did she call for drink before she took this medicine? T
believe she did not.

People.  Did M’Kay give her water? He did. Did she drink
plentifully ? She did. M’Kay said he wished she had a quart in
her. Did Mrs. M’Kay express any regret at having taken the me-
dicine? She did—she said she wondered that he could not let her
alone when she was easy—said every thing he gave her made her
worse. I told her I would not take any thing more that he offered.
She said if she did not,  he would be angry. Describe how the me-
dicine affected her. She was taken with puking and a violent pain
in the stomach, He asked his son if he should not go after the
doctor.” I told him he must go, for she could not stand it so. He
replied, No, she cannot. Did he start soon for the doctor? He did
as soon as he could get his horse. What doctor did he go for ¥
Doctor Luther. How far did he live from M’Kay’s? Something
like three miles. At what time did he leave the house? About 10
o’clock—I had been there about an hour, and I came at about 9.
Did Dr. Luther return with M’Kay ? Yes—they came together, a
little befere day-light. Was Mrs. M’Kay asleep when the doctor
came ! I think she was; she had been in dreadful distress till a
little while before they came : we sent to Mr. Miller’s and got some
drops that Mrs. Miller had prepared for a child, and gave her part
of a teaspoon full. What was 1t? [ think it was laudanum. Did
Dr. Luther leave any medicine 2 He did leave some in M’Kay’s
care to give her, Afier he had dealt out the medicine, he was about
starting away—I told him he had best examine her pulse, &c. I
asked him if cold water was good for her; he said a little would
not hurt hers I asked what she should use for her steady drink—
be said she might use water gruel while the physic was operating,
which heleft there. What time did you leave the house ? It was
after breakfast in the morning. Waitness did not know whether the
medicine was given or not ; she was in the house all the time till
afier breakfast. Did you understand from Mr. M’Kay, that he had
given her any thing before you got there? He said he had given
hera portion of physic, but did not know that he had enough for
another portion—when stirring up the water in the cup, he said he
had enough fora good portion. When did you return to the house
again? It was after dinner. In what situation did you find her?
She was onthe bed, and talking about her children. M’Kay was up
stairs shoemaking—he came down, I think with one shoe on his
foot. Did he offer her any more medicine ? I think not. Did he
speak to her about taking any more medicine while you were there?
He did. Was she in bed? She was—I think she counld not leave
her bed. When did you call again? In the evening—I went in and
M’Kay was walking across the floor. He said she was not so well
asin the day time. What time wasthis ? Day light was not gone.
Did she complain of any pain? She did—she was in pain above her
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%nees and in her stomach. How long did you stay on Monday eve,
uing ¢ Not very long.- Did M’Kay offer her any thing in the eve-
ning? He did : she was trying to eat something; he came and
wanted lher totake medicine; she said she wos eating, and did
not want it then. He came again after she had done eating, and
she appeared to take it~—1I could not say positively. I left herin
bed—it does appear to me, however, that si:e got up whilst I was
there. M’Kuy wus talking about making her a pair of shoes to go
to quarterly meeting. The next morning before sun rise the boy
came to my house; I was about getting up; he said his mother
was worse. Myself and husband went up. The boy said that his
mother could not live. Before I got to the house I met M’Kay—

. he said his wife was just gone. How far from the house was this?2

Aboput five rods: he was walking from the house. When [ went
in she look-d as if she was dying—I concluded she was gasping
her last. He came in and concluded to go for the doctor. Did he
suart for the doctor 2 He did, a little after sun rise—he went on
horseback—he said he would go for Doctor Shull, but he retuined
with Dr. Cook. What time? The sun about two hours high at
night. What distance did these doctors live from M’Kay’s? At
Danville, about 12 miles. What was the situation of Mys. M’Kay
during his absence? Sometimes she was parily blind 2nd speech-
less, at other times she was deaf; then she would seem to reyive
again. 1 1old her I thought she might recover, but they had liked
to have killed her. She said, who wants to kill me ? 1 said it was
M’Kay that gave her the drops.

Court. Did you mean the drops that were got at Miller’s? 1 did.
She said she thought he gave ber a great deal. Did she complain
of pain that day ? She did—she said it wus at the pit of her stom-
ach. When Doctor Cook came, he found her dying. I asked him
if she was dying ? he said he could not tell yet. "Ibelieve he gave
her some medicine, and set us to rubbing her feet and hznds, which
had been cold all day, and never got warm till she died. With what

~ did you rub them{ With vinegar, pepper and salt, What time

did she die? In the evening; day light was about gone. Were
you there when she was laid out? I was. Did you discover any
spots ? I did—nher legs were spotted. What colour? I should say
they were daik red spots—there were some on her shoulders.
When was she buried? Wednesday afternoon, the 11th of August.
Have you lived much in the family? I have a great deal. Had
they both been married before they married each other? They
had, and hoth had children—she had one son just married. How
long had M’Kay and your sister been married? Eight or nine
years. On what terms did they live? They lived very unbappily
—a very disagreeable life. Did you ever see any quarrels between
them? I have, several. Did he ever offer violence to her in your
presence 2 He did not. He said he could not, and would not live
s0. Did you ever hear M’Kay say any thing about a quarrel im-
mediately preceding the illness and death of hie wife ? I heard him
say since he was in gaol, that they had not slept together for more .
than a week before her death. He said she was a strange woman ;
she would not sleep with him. Did you hear him say he had struck
at her twice with a chair ? I did—he said he did it to stop her scold-
ing. Did M’Kay keep medicine about the house ? He did.
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Cross examination by prisoner’s counsel. - How far do you live
from M’Kay’s 2 About haif a mile. What time did they come af-
ter you? About 9 o’clock. When did he give the stuff in the cup ®
It was after I had given the injection. How long after you went
there, was it, before she went to sleep ? Pethaps half an hour. Did
M’Kay give medicine more than once that evening ? 1 think not.
Did you know what it was ? He suid it was some hing that he kept
there for physic. How came you to object to it ? Because she had
often said his medicines never did her any good Did you ever
take any medicine out of that cup ? I believe I have. Did it ever
hurt you ? 1 do not know thatit did. Which of the sons was pres-
ent ? Daniel. And he objected to his giving it 2 He did—he said
he had given her enough before. What time did M’Kay go for
the docior ? About 10 o’clock ? Why did you think it was about 10
Becau-e I had been there about an hour. Was M’Kay there when
she was in a doze ? He was. Did he wake her up to give her the
medicine ? He did. What was the injection that you gave her?
It was sweetened urine. Did she purge at any time while you
were there 2 She did, but net till the injection worked. You told
her that they had been trying to kill her 2 No, I said that they had
like to have killed her ; I did not think at that time that he intend-
ed to kill her, he said he had given her drops outcf the same phial
that came from Miller’s. When did he tell you so ? ‘I he next
morning, which was Tuesday morning. 1*d he tell how many
drops he had given her? He said about 15; I thcught by the
looks of the phial he had given twice 15. Why did you think so 2.
Because she was <o stupid. Was she not quite easy the next day
when you went thére 2 No, she never was quite easy. Did you
see M’Kay give any medicine on Monday evening ? He offered to
give her something 5 she refused at first because she was eating ;
afterwards it appeared as if she took it. Was this the medicine
that Luther left ? [_do not know what it was ; I don’t know whether
Luther’s medicine was taken or not. Did M’Kay give any reasons
why he wished a quart of water down her ? He did not at that time,
since that 1 huve heard him say, that his mother used to use it for
the cholic. You have seen your sister have the cholic before? I -
have. Did not M’Kay give water in that case 2 I never knew him
to. What time did M’kay go after Shull ? About sunrise. Had
he not sent by his son ? He said he had,. When was it you had a
conversation with M?Kay in the gaol ? : can’t tell exactly. Why did
you go to the gaol to him ? I went to see him about a house to live
in. Did you go there to live 2 1 did not, because we had a house-
of our own. Had not you and your sister had some difficulty ? We
had. Did you not complain to the church of your sister ? 1 never
did. When did you settle the dispute ? It was on her death-bed. Was
it at the time you came here as a winess against M’Kay, that you
conversed with him in gaol ? I never was here at any other time.
How many times have you been here as a witness ? Twice. Was
it the first or last time 2 I believe the first. ‘Were you called as a
witness ? No, I was bound over. = Were you sworn before the coron-
er 2 No, I was sworn before three justicgs. Was M’Kay present 2
He was.
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BeTsey LEoNARD swoyil.

People. Where did you live at the time of Mrs. M’Kay’s death 2
At Mr. Miller’s.  Who came for you? Daniel M’Kay came
over a.herq phial of laudanum ; Mr. and Mrs. Miller, said they heard
her hollowing, and couid not lie there and hear her in such distress ;
they got up, and we went over about 12 o’clock—she was in great
distress. How did she complain ? I think she complained of pain
in the stomuch ; she could not sit still or stand still ? I put a chair
on the bed and a pillow on it, but she could nut lie on it ; she tried
to lie on her side but could not. We asked what they had been giving
her, she said M’Kay had been doctoring her. I tried to lead her
across the floor, she said she could not live ; she would give the
whole world that she could have one moment’s ease. They gave
her some of the drops that they got at Miller’s.  'What did they
‘¢alled it ? Laudanum ; she complained of thirst and puked several
times while 1 was there.

Court. Did she speak of being thirsty ? She called for water. How
long were you there before she got to sleep 2 About 2 hours. Did
she toss herself about on the bed 2 She did ; once she fell down on
the floor and leaned her head on my lap, and lay perhaps a minute.
We staid about 2 hours before we went away ; she lay down on her
face, in the bed, and got still ; we then went home. We went again
the next moerning about sunrise ; Mr. M’Kay was up stairs, he came
down and made a stop at the foot of the stairs, by a table behind the
door ; so that I could not tell what he did—1 was standing by the
bed ; he came to the bed with medicine in a table-spoon and gave it
to her. Itseemed to put herin great distress, she wanted me to
raise her up, and I did so. How did it affect her afterwards? It put
.her in extreme pain and set her to puking, soon after I raised her up.
How long did you remain this time ? About an hour.

Court. Was Mis. Barnard there ? She was. Did you call again
that day ? I did ; it was not quite sundown. Mrs. Barnard was not
there. Where was Mrs. Barnard when M’Kay came down stairs ?
I believe she was out the door picking a chicken.

People. When did you go over again? Tuesday morning.
M’Kay’s son came along, and said his mother could not live but a
short time. Murs. Miller went over, but scon returned and brought
the same news : I went over myself ; she appeared to be very thirs-
ty, and looked as if she was dying ; her ltands were cold, she looked
out of her eyes very wildly, they observed that she could not hear
unless I spoke loud. She asked for drink frequently, and as soon as.
it was taken, away, she would ask again; I staid there about an
hour and a half, and then went home; I came over again at 10
o’clock, found her about as when I went away—we got some vine-
gar and rubbed her with it. Was her stomach swollen ? 1 did not

_notice; we took a sprig of green sage and wet it, and laid it between
her lips. M’Kay was gone ; [ staid this time about an hour—went
home and came over again in the afternoon, I think about 1 or 2
o’clock ; I went home once after that, but did not stay long. What
time did M’Kay come home 2 The sun was one and a half or two
hours high in the afiernoon. Did Dr. Cook come with him ? He
did—M’Kay said he did not expect to find her alive. He %ent to
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the bed and asked her where her distress was, if it was in her stoms:
ach. She said it was ; lie went out the back door, and Dr. Cook fol-
lowed him. When he came in, I asked him what Dr. Cook said, he
said, he told him that she was failing fast ; be called for his dinner,
and sat down to it—I went home, and when I came in again he was
fCCdlng her with some watermelon. Was any one in the room at
that time ? There was Willlam Merril’s wife and Lucy Pilbert. 'Was
it a whole watermellon ? No, it was a piece ; she grabbed it and put
itin her mouth ; some one tried to get it out of her mouth. Dr. Cook
directed us to take a spoon and get it out. I continued there till she
died, which was about dark. He sat down on the bed by her—she took
hoid of his shirt and pulled him down to her, and said, I want, I
want, Iasked him why he did not ask her what she wanted ; he
did ask, and she answered that she wanted to get well. (Here wit-
ness Sdld something that was not understeod.) Did M’Kay pretend
to be a kind of physican ? I believe he did. Did M’Kay tell what
it was in the spoon ? He suid it was peppermint drops—The spoon
‘was about full, of some kind of liquid ; do not know whether it had
any colour, and did not discover any smell of peppermint—I discov-
ered spots on heron Tuesday afternoon 3 when she turned in bed they
could be discovered very plain upon her face and arms ; I think there
were some upon her legs ; her knees were very blue.

Jury. Did she call for cold water or only drink ? The warm
drink did not seem 1o satisfy her—she appe: ared to have a high fever,

Cross examination by the prisoner’s counsel. Did she puke Sun-
day evening ? >he did; 1 do not remember whether she puked Mon-
dayafternoon or T uesday ; | had no thoughtsof his giving any thing te
hurt her, and was not so particular to recollect about it. When qid
he give the medicine in the spoon ? [t was Monday morning about
sunrise. How large was that room ? It was not very large. Did
he see you when he came down stairs ? It is possible he did ; al-
though he could not very well, because the door stood open. Still
you could see him ? I saw him come down. Did you sce him take
tlic medicine from the table ? I did not. Did you see any medicine
on the table ? [ did; I do not know whether it was paregoric, or
what it was. Did you see him give the medicine ¢ 1did. Did she
puke immediately afier ! She did. Where were you ? I stood by
the side of the bed near her. Was Mrs. Barnard in the house
when you came on Monday morning ? She was, and M’Kay was up
stairs—she stepped out, and while she was out, he came down and
gave the medicine. What time did you come to M'Kay’s Sunday -
evening 2 About 12 o’clock. Mrs. Barnard had given her an injec-
tion she said ; and she observed further, that M’Kay had given her
medicine twice, and it had made her worse.

Court. Did you think they were drops which came from Mil-
ier’s ? I did not. Did you know, or hear the family say, that Dr.
Luther had left medicine ? I did not. I asked the family what ail-
ed hery and they said the cholic. Who was in the room when he
gave her the medicine ? I think no one but myself and M’Kay.
gﬂerc witness described the room, &c.)

J

Lucy M’KAY sworn.

Stated that she married Casey M’Kay, a son to the prisoner—that
she lived in the house, and was at home at the commencement, and
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during the illness of the deceased—The first she discovered of her
being ill was on Sunday about 4 o’clock, P. M. she saw her on her
hands and knees upon a chest ; she caid she believed she was going
to have a turn of the bilious cholic. Witness did not recollect that
any one was there except Daniel, Casey, and the prisoner 3 did not
know of her taking any thing previous to her being on the chest—
Soon after which, prisoner came in and shaved ofl some kind of hard
substance which he calied castor, mixed it with water or liquor, and
gave it to her—che continued to grow worse all the time, and com-
plained of great pain and sickness at the stomach ; does not recol-
lect that he gave any more miedicine that day except somie butter-
nut pills—In the evening he poured some warm water iuto the tin
cup which had 'contained the physic, rinsed it round and gave it to
her ; this was after Mrs. Barnard came in. She observed soon af-
ter she took the stuff, that she thought it made her feel wor'se 5 wit-
ness does not recollect of her being thirsty that night; it wus jate
when prisoner started for Dr. Luther, and he returned with him be-
fore daylight. Witness remained at the house till the death of Mrs,
M’Kay, except going occasionally to the neighbors of an errand 5 and
thinks the deceased was very thirsty through the day, Monday, and
asked for drink frequently ; prisoner and wife lived very unhappily to-
gether, and quarrelled frequently: they had a quarrel buta short time
before, never saw him offer any violence—thinks a candle was burn-
ing in the room when the stuff was given from the cup—herself and
Mus. Barnard were present, did not set up much Monday night, but
slept in the same room, and got up early Tuesday morning, found
deceased very low, could not talk plain, and appeared to be in great
pain—Husband, (Casey) got up early and started to Danviile, for Dr.
Shull—he did not come ; sun halfan hour high prisorer started to go
himseif, and returned sun'one and a haif or two honrs high, at night
—thinks prisoner eat some dinner—Discovered purple spots on
neck of deceased on Wednesday, but none before 5 remembers

risoner’s giving cold water to deceased, and observing it wouid not
gurt her—2 or 3 days after her death prisoner said he was in hopes
he should live better than he had done.

Cross examined. Deceased had been out on Sunday morning and
returned about noon 3 appeared much fatigued and went up stairs ;
she was subject to the cholic. I supposed it was a turn ‘of the cholic ;
she requested that prisoner should come in and give her something
—I do not know that she was taken any worse than commen, for
she was always as bad as she could be—her pains were not constant,
or she could not have lived as long as she did. Did not see any med-
icine given Monday morning—there was a phial standing on the win- .
dow with laudanum—it was said that Dr. Luther left some pepper-
mint ; I did not see it, for I went up stairsand laid down, as soon as
hle came. The tin cup spoken of was used expressly for butternut
physic.

Dr. Lyymax N. Coox sworn.
Testified as follows: I reside at Danville, about twelve miles
from the house of Mr. M’Kay. August 19, 1819, Mr. M’Kay call-

ed on me between one and two o’clock P. M., and said he wanted
me to take a ri(le. I asked him if he was in haste—he said not in
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great haste, bt would like to get there as quick as wé could con-
veniently. We started in about fifteen or twenty minutes. We
rode past Dr. Shull’s house a few rods, and then he rode buck—I
saw him conversing with Mrs. Shull. He then rode on and over-
took me. He said he rede back to inform them that he had obtain-
edaphysician. We then rode on pretty fast for about a mile and a
half—after that we rode slowly. I asked him if his wife. was very
sick—he said not very sick; he said she had a turn of the hysteric
cholic, (as he called it) to which she was very subject. We con-
tinued to ride quite slow. The prisoner observed that he professed
to be something of a doctor himself—they called him a root doc-
tor. He said that he had given his wife such medicines as had re-
lieved her generally ; but you know if I were ever so good a doc-
tor, I should not like to doctor my own wife, because, if she should
happen to die, people would talk aboutit. He got off of his horse
once or twice and got some roots, and brought some of them to me.
I should say we were then not less than one, nor over three miles
from his house. After giving me some, he said he would dig some
more for his own use. He spoke of using them in cases of fever,
and asked if I knew the root. I did not. I should say he was
from ten to twenty minutes in getting them. We reached his
house the sun about two hours high at night. - When we first went
into the house, prisoner went to the bed and had sume conversation
which I did not hear, and then passed out at the door. I sat down
by the bed side—found that she was speechless—the extremities
cold—the‘body covered with a cold sweat—the tongue swollen—a
considerable degree of restlessness—a great prostration of muscu-
lar strength. She was throwing her hands about, and I think she
turned over once in bed. I spoke to her a number of times—she
attempted to answer, but I could not distinguish any articulate
sounds. I observed that she was looking earnestly at some drink
standing near the bed. I was told that she could not drink. I or-
dered her mouth to be wet. She continued looking wishfully and
making motions, as I supposed, for drink—her countenance was ve-
ry ghastly. I passed out, and found the prisoner leaning on the
fence. I sat down on a log, and requested him to come and set
down. I told him that his wife was sinking, or dying—it was not
worth while to give her any thing. Iinquired of him whether she
had not altered considerable since he left home : he said he thought
she had some. Iinquired of him what he had given her: he avoid-
ed an answer at first; but on repeating the question, he said he had
given her a pill of our own native ingredients, My impression at
that time was, that butternat was the principal and most powerful
part of the composition. I talked of returning : he said I had bet-
ter stay till she died, and give some medicine which would be more
- satisfactory to the family. We then passed into the house. 1 told
the women they might make some external applications of vinegar,
pepper, &c. and give some little stimulants—T think some brandy
sling was made. I do not recollect seeing any spots on the skin;
there was a dark livid appearance, which is generally visible pre-
vious to dissolution. Prisoner asked me for some bilious pills—af-
ter the death of Mrs. M’Kay, he stated that -he wanted them for
himself. He told me that he had obtained from Dr. Luther some

peppermint and castor.
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Pros§ examination. Witness said the” road from Danville to
M’Kay’s was very yood, except three or four miles next M’Kay’s.
He said he dealt out camphor an! opiumy and believed they were
not given, but were left on the table. He recoliected sayiug to
M’Kay “ What the devil have you been giving her?” but thinks it
was when they were sitting out the door  While in the house, he
discovered a watermelon seed in the mouth of the deceased, and re-

quested the women to take a spoon and get it out. Recollects no-
thing more. :

Dr. JamEs FAULKNER sworn.

People. Were you present at the time the body of Mrs. M’Kay
was disinterred? | was not at the time the grave was opened. What
time was she taken up? T think it was the 17th of August, 1819,
Did you have any conversation with the prisoner, while they were
taking up the body of his wite 2 When we arrived at Ossian, there
were perhaps 70 people collected. It was thouzht advisable, before
we proceeded to examine the body, to make some inquiry of M’-
Kay : we accordingly got together in a room. and asked him what the
prescriptions were, which he made for his wife? He observed that
he had some knowledge of medicine himself, and mentioned over
the ingredients of which the pills were composed—1I think butter-
nut was the strongest and principal ingredient. I stated to M’Kay
that suspicions were existing in the minds of the people, and the
best niethod would be for him to request to have his wife taken up.
We urged him considerably on that point. He expressed a wil-
lingness that it should be done, but did not incline to make a re-
quest. Doctor Clark and some others thought best to suggest to
hin, that he should object to the raising of his wite. I rather dis-
couraged the measure. Several persons went up for the purpose
of opening the grave. Mr. M'Kay either sent or came to me, re-
questing an interview. We walked off four or five rods from any
person : M’Kay said, I don’t say that you will not find poison in
her—but I say, if you do find poison there, I know I did not put it
there: [ blame her sister for it, as they were at variance. Now,
said he, I have one request to make, and thatis, that when the body
is taken up, the sister and myself may both go up to the corpse and
touch it; and if either of us is the murderer, a dvop of fresh blood
will follow the finger. I told him [ would not make such a request.
He asked if | had any objections, if the parties agreed toit. I told
him I had none. Did M’Kay see the body? He did. Was the bo-
dy opened in your presence ? It was: we took out the stomach—it
was put into an earthen vessel, and given to the charge of Doctors
Luther and Rich. ;

Dr. Painir P. Ricu called and sworn.

Were you present at the time spoken of? I was—1I took the
stomach, part of the liver, and the membranous matter attached to
the stomach, put them in a vessel, and kept them in my possession
tili the next day. Where did you get this substance that you speak
of 2 It lay near the diaphragm, contiguous to the liver, and attached
to the stomach. They were put into a chamber-pot, and given to
myself and Dr. Luther, I carried it down to the house, put a cloth

Pe)
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over it, and tied a string round it. Dr. Luther and myself rode to
Danville with it. It was not opened till in the presence of Doctors
Patchin, Cook. Clark. Luther, Fanlkner, and myself.

Cross examined. What was done with this pot, after you arrived
at Danville ? It was left under a barrel in the barn—a half bushel
was set on the barrel, and the barn door locked. Which lobe of the
liver did you take ? I can’t tell; because the operation was partly
gone through with before it was suggested to take a part of the fiv-
er—so that it would be difficult to identify the particular portion of*

the liver.
Dr. WARREN PATCHIN sworn.

Were you present at a time when 'some experiments were tried
upon the contents of the stomach spoken of ? I was. Did you ex-
amine the stomach yourselt? I did. Describe what you know of it.
What I saw of it was in an earthen vessel. The stomach externally
was of a dark appearance, owing probably to the time that the sub-
ject had been dead. On opening the stomach, the lower part of the
three internal coats, the bilious, muscular and nervous, or rather
posterior part, was destroyed. In the superior, or upper part of the
stomach, the coats were remaining, except the internal one. The
oatward coat of the lower part of the stomach, near where it leads
into the intestines was perfor ted. There was one spot of a dark
red colour, where there appeared to be sufficient substance to sup-
port it in the inferior part: and in the superior part I discovered a
portion of a dark red countenance, and a streak of about three fourths
of an inch in width, of the same colour.

I was not present during the first experiment, but was informed
of the result by Dr. Clark. This experiment was by adding one
grain of sal soda, to 4 ounces of water, with a portion of the suspect-
ed matter, and that submitted to boiling heat ; after the boiling heat,
it was permitted to stand for a few minutes, and then was introduc-
ed a portion of the nitrate of silver ; the result was a yellow precip-
itate, very conspicuous. What is this test called 2 It is called
Hume’s test. 1Is it highly recommended by medical writers 2 It is.
Did you try the same experimentupon realarsenic ? I cannot say that
we did the first time,but we did several times after that ; and it produc-
ed the same result ; the similarity was such, that we could not distin-
guish the difference. We tried one experiment upon the matter
contained in the stomach, which produced a darker precipitate. Did
these experiments satisfy you that the stomach contained arsenic £
They did. Is there such a testas Bergman'’s test'? There is ; we
tried that likewise, and the result went to confirm the result of the
former experiments. We tried Bergman’s test, as laid down in
Thomas, and Hume's, as laid down in the New-England medical
journal.

From these experiments were you satisfied beyond a doubt, that
the stomach contained arsenic ? I was satisfied, by the exact similar-
ity which was exhibited between the results of the suspected mat-
ter, and the real arsenic. I have always thought there might be
some mistakes in these tests ; therefore, I was particular to use real
arsenic, and set the vessels side by side, that I might not be deceiv-
ed ; in addition to which, we had the curiosity to shift the vessels,

.
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in order to place the accuracy of the results beyond all doubt. Did
you discover any substance in the stomach or on the liver, which
resembled arsenic ? We discovered a white gritty substance oppo-
site the holes through the stomach, which appeared to have drained
through onto the liver, and adhered to it, making a conspicuous ap-
pearance—Knowing the relative position of the stomach and liver,
“we thought this a rational conclusion. Were you ever called to at-
tend on a similar occasion ? I have been. I never saw the symp-
toms, but was called to the dissection of a person who had died
with the effects of arsenic. (Here witness related the circumstances
of that case )

From your experience in that case, do you think the appearances
were similar 2 I do ; although that subject had not been interred so
long. From the knowledge you have gained by reading medical
books, what should you consider the most common symptoms re-
sulting from the effect of arsenic ? The common symptoms are
puking, a burning sensation at the pit of the stomach, heat, thirst,
parched tongue, purging most generally a watery mucous matter ;
after a certain time, the bowels become inflated, very sensible to the
touch, a ghastly appearance of the countenance, great restlessness,
and in a majority of cases, coldness of the extremities—Some wri-
ters have spoken of loss  of sight, and hearing, as common symp-
toms, and in the last stages, livid spots. There are, however, cases in
which but few of these symptoms appear, and but few cases in which
all appear. Sometimes nothing but nausia and faintness, at others
vomiting and purging. Is arsenic a corroding substance ? T am
of the opinion that it is, in a certain measure ; although I have
been so strongly warned about the use of it, by medical writers, that
Inever have tiied enough of it to determine satisfacterily ; still I be-
lieve it is considered corrosive. Have you heard the symptoms of
Mrs. M’Kay 2 1 have. From these symptoms, with your experi-,
ence, what  is your opinion of the death of this woman ? 1 have no

- kind of doubt, that the woman came to her death by arsenic. Had
there not been so perfect a resemblance, between the results of eur
-experiments upon the suspected matter of the stomach, and the re-
al arsenic, there would have been more room for doubts ; but as they
appeared, I cannot think otherwise. Do you rely in this opinion
upon your experiments alone, or in connection with the symptoms
and circumstances of the case 2 I have undoubtedly taken all into
consideration ; still, I do not know, that it is possible, for my confi-
dence to be increased, by the circumstances or symptoms, after
seeing and feeling the substance, and finding in so many of the exper-
iments, the result to correspond with real ar senic.  Where did you
procure the nitrate of silver ? I think it was at Dr, Clark’s. How
dxd you try to ascertain whether this substance was gritty ? I putit
an a knife blade, and drawed my finger over it—I mashed some of
it on a slate, and tried it in the same way. Did you find enough,
suppose it had been arsenic, so produce death ? I think there was
encugh to have produced 2 or 3 deaths,

Cross examined. Were you present when the stomach was
taken out of the body ? I was not ; the first I -aw, was at Dr. Clark’s
store chamber. How long had the body been dead ? I believe
about 8 days, from information. I think appearances are not so
much to be relied on, solong after death, We are unable to.deter=
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mine in what manner the gastric juices operate after death. If
is said by some medical writers, that the gastric juice frequently
becomes so vitiated as to corrode the stomach ; still there may
be cases, in which the stomach is not corroded—I think there
was nothing very extraordinary in the appearance of that spot,
because spots have been seen in many subjects not brought to
their death by arsenic. These vitiated substances commonly pro-
duce the greatest effect upon the lower part of the stomach.—
Arsenic is heavy, and would be likely to find its way to the low-
er pari of the stomach—I think it operates as a caustic upon
living animal matter, although it is denied by some modern
writers—L have known it to destroy dumb flesh. Please to
give your opinion, as to the manner in which arsenic finds its
way into the coats of the stomach. (Dr Patchen proceeded to
explain his views of the subject ; which, however, from some-
unavoidable omission, do not appear in our notes, and are pro-
bably not very material ; as they served only to corroborate his
previous assertions, that arsenic does indeed corrode the stom-
ach.) Are notthe symptoms resulting from arsenic extremely va-
rious ? They are. Would uot the symptoms of a person dying
with arsenic, be similar to those of a person dying with the bil-
ious cholic ? I think the symptoms of the cholera morbus, would
more nearly resemble those of arsenic. How soon after taken
into the stomach, would arsenic probably produce vomiting ? It
would depend on the situation of the stomach, and the quantity
taken—If the quantity was small, and the stomach contained
much mucillaginous matter, it would not produce vomiting
immediately. 1 do not know, that I have ever read of a case of
arsenic, in which purging was not a consequence. Is it remar-
kable for a person to be thirsty in the bilious cholic ? It is not
cominon in the first stages of'it, it might afterwards be a con-
sequence.  Was the water you used in the experiments distill-
ed 2 It was not. What part of the liver was it that was taken
out ? It was the left lobe. "I scraped the substance from the liv-
er, and it appeared to be| alinost puse arsenic. Did you wait
for the water to cool, before you introduced the nitrate of sil-
ver 2 We waited a number, of minutes—it was nearly cool. In
your first experiment, what was the colour of the precipitate 2
it was a bright yellow. 'There was a small quantity of matter
in the stomach of about the consistency of molasses, on which
we tried an experiment, and found the precipitate to be rather
darker than that produaced from real arsenie. You used sal soda
and not ammonia? Wedids Did you examine it to see that it was
free from all impurities ? Only by the eye—we did not test it.
What was the colour of the suspected matter when prepared,
and before receiving the nitrate of silver ? The colour was not
changed any more than we supposed was produced by the con-
tents of the stomach ; indeed it differed but little in appearance
from water.—The suspected matter before diluted, was of a
darkish colour. Do you not know that Dr. Marsett has deter-
mined that sal soda is not a perfect test ? 1 have satisfied my-
self that Marsett’s improvement was intended more particularly
for detecting minute quantities., Why did you nottry other ex-

" -nts ¢ Because we were satisfied that it was arsenic, in so



21

much that there was not a doubt remained in our minds on the
subject. Did the matter taken from the stomach and liver read-
ily dissolve 2 We could not tell, because when it was introduced
into the phial, it was put into boiling water, and we did not look
at it till after it was t}iws:)h ed. Have you ever studied chymis-
try ? Inever have, any further than was necessary to the com-
position and decomposition of medicines. Then you rely upon
what you have read on the subject altogether ? 1 think we may
-rely upon what we read respecting chymistry, as well, as upon
other subjects. Were you present at all the experiments ? 1 be-
lieve I was at all except with the water—'T'here was a number
tried in both ways ; with the real arsenic and the contents of
the stomach in my presence. Should a similar case come un-
der your inspection, would you not be disposed to carry your
experiments further 2 I might, the better to satisfy the world
and the jury. Did I understand that you had any doubts in
your mind, as to their being arsenic in that stomach? Had I
resorted to all the tests in the world, I could not have been bet-
ter satisfied.

Dr. Coox called again.

Dr. Cook—where did you obtain the water, with which those
experiinents were tried 2 it was taken from a large cistern sunk
into the ground and covered over.  Was the cistern full ? It was,
or nearly so—\We tested the purity of the water by dropping in
the nitrate of silver ; it did not preduce any visible colour—If
to the water we added a little of the sal soda, it turned it a milky
cast ; and that satisfied my mind that it was sufliciently pure to
answer our purpose. We tried all the experiments afier Dr.
Patchen arrived, except that upon the water. You have heard
what he has said, as to these experiments, do you concur with
him in his opinion ? I do—I recollect, however, that in trying
Hume’s test, the first time it gave a bright yellow precipitate ;
‘in trying it at other times, it did not always produce the same
bright yellow precipitate. In trying Bergman’s test we did not
get so great a variety of shades of green. KFrom the experi-
ments tried were you not satisfied that the stomach contained
arsenic ? I was satisfied that it did, and it was my strong be-
lief that the woman came to her death by arsenic.

Court. Oun what do you found that belief? I form it from the
symptoms, the appearance of the stomach, and the tests upon
the suspected matter. {

Cross examined. Don’t you know that it is advisable to
have distilled water to perform these experiments? 1 do know
that it is recommended by chymists ; but in the tests from which
wemade oar experiments, I believe there is nothing mentioned
about distilled water ; still I gthink Hume insists on it. In
speaking of Bergman’s test did you mean that which produces
Scheele’s gireen 2 1 did. What was the colour of the solution
into which you put the sulphate of copper ? L think it was near-
ly colourless.  Did it produce a bright green ¢ it did. Would
not 8 days be a sullicient time for putrefaction to make very ma-
terial changes in the appearance of the stomach, at this hotsea-

rd
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son of the year ? I think they would. Do you not know that pu-

trefaction takes place in exact proportion to the quantity .of.

fluids remaining in the body 2 I do not think it does always in

exact proportion, it probably does to a certain degree, What

is sulphate of copper ? Itis generally known by the name of blug

vitriol. .
Wyrtis CraArk sworn.

Testified that he was present at the dissection of the bedy,
and at the time the experiments were made upon the contents of
the stomach ; and from the symptoms before death, the appear-
ances after death, and the tests made upon the suspected matter,
in his presence, he was of opinion, that the woman came to her
death by poison, and that poison was arsenic.

Cross examination. Witness stated, that this was the first
and last expersment of the kind that he had ever witnessed ; but:
was very confident that he saw the same experiments tried, and
same results produced, upon the suspected matter, and the real
arsenic—which, to him, was satisfactory. He was not a chym-
ist, but had studied chymistry some. On being asked if he had
ever sold arsenic to the prisoner, he stated as follows : I cannot
say positively that I have sold him arsenic, but I believe I have,
He used to come and buy articles, and I am very counfident that
among others he bought arsenic. 1 recollect one time in parti-
cular, he spoke to me of curing cancers, and said he had a pa-
tient who had a black cancer, and that he made use of arsenic.

Court. . Did you say you had sold him arsenic? 1 think I have
sold him arsenic, two or three times. I am as strongly impres-
sed with that belief, as I could be with the belief of any fact,
which occurred so long ago.

People. At the time that Mrs. M’Kay was about to be disin-
terred, did M’Kay say any thing to you about poison? He said,
¢ It may be, or it is possible you may -find poisen there, but
somebody besides me put it there,” and added something about
Mrs. Barnard.

Dr. JamEes FAvLENER called.

Stated that he was present during the experiments above spo-
ken of, and agreed in opinien with Dr. Patchin, that the woman
came to lier death by arsenic. He formed his opinion upon the
result of the tests—which were the same with the substance found
in the stomach, and the pure arsenic. He relied with perfect
confidence on the accuracy of the tests, being personally ac-
quainted with the talents and experience of the gentlemen who
had recommended the same. He did not know but the symp-
toms and appearances might have had some effect on his mind,
but was well convinced from the tests alone. He said the lower
part of the stomach, near the orifice which leads into the intes-
tines, was corroded; it had the appearance of net-work ; it was
highly inflamed, exhibiting strong marks of putrefaction. The
inner coat was totally-destroyed ; and on holding it to the light,
twenty or-thirty small holes could be discovered. On the liver
and on the coats of the stomach, was a white substance, resem-
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bling arsenic to the eye, and on rubbing it between the fingers,
appeared to be quite gritty, Experiments were tried upon
these particles, and again upon real arsenic, and the result was
the same.

Cross examination. How long had this woman been dead? T
was informed that she had been dead about eight days. Would
arsenic be likely to remain in the stomach eight days, amidst
all the decomposition of the parts, and the putrefaction which
had already began? I think it might, when taken 