


NLM 05116204 3 







THE ADJUDGED CASES 

INSANITY 

DEFENCE TO CRIME. 

WITH NOTES. 

" Tltere U, ptrhapB, no rubject connecUd 1£'ith common law upon whicl~ the authorities are 
mori:hopelusl'll i11 c011jlict titan thi.s."-Cuuningham v. State, 56 Mi6S. 26!1. 

ST. LOUIS: 
F. I-I. THO:\Ll.S & CO. 

l~~.l. 



l<~atered according to act of Congress, in tile year 188-1, by 

JOH~ D. LAWSOX, 

lntheOtllceof the Librarian of Congress at Washington. 

S&.Lauis.Mo. 
Pre.~s of Ni:ron-Jones Pri11&ing Co. 



PREFACE. 

The design of tbi::; work is to present in a single volume all 

the reported cases where insanity has been set up in defence of 

a criminal charge and bas been passed upon by a court of 

justice in America or Great Britain. I have endeavored to give 

eve,.y repo,.ted caso of this kind. If the case turned wholly on 

the topic of Insanity then the case is given in full; if there 

were other questions involved then only that part relating to 

insanity is given, But in one way or another all that the reports 

contain on the subject will , I think, be found in this volume. This 

book, therefore, wi ll enable the judge or criminal lawyer to have, 

in the trial of any cause where this defence is urged, all the 

authorities in the court-room at one time. \Vithout this collec

tion such a result could only be obtained by procuring at great 

labor and expense some five hundred volumes of reports . 

In the notes I have tried to set out fl careful and thorough 

statement of the law relating to the defence of Insanity in 

Criminal Cases. 
J. D. L. 

$1'. LOn!', March, US8-l. 
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INSANITY AS A DEFENCE TO CRIME. 

WITH NOTES. 

CHAPTER I. 

THE LEGAL TEST OF INSANITY. 

TEST OF INSANITY - DEMENTIA-RESPONSIBILITY. 

STATE v. R1CHARDS. 

(39Conn. 591.] 

In the Superior Court of Windham County, Connecticut, August Term, 
1873. 

Before Hoo. ORIGEN STORRS SEYMOUR. 

Dementia.-Test of Re11ponsibility for Crime.-An imbecile ought not to be held 
responsiblecriminallyunlessofcapacityofordrnarychildrenunderfourteenyearsof 
age-i.e.,cbildrenofhumblelifeandofonlyordinarytraining. 

Information for burning a barn; brought to the Superior Court for 
Windham County an<l tried by a jury, at its August term, 1873, on the 
plea of not guilty, before SEnIOuR, J. The defence was that the 
prisoner bad not sufficient mental capacity to be criminally responsible 
for the act. The charge of the judge, which sufficiently states the facts 
of the case, was as follows: -

JUDGE SEYlIOUR'S CHARGE. 

The evidence seems ample to warrant you in finding that the burning 
complained of was caused by the prisoner. Your attention bas been 
turned mainly to the question whether the act was done with the feloni
ous intent charged, and this question depends mainly upon another, 

I (1) 
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whether the accused has sufficient mental capacity to warrant us in 
imputing to him a felonious intent. 

That be is consider:ibly below par in intellect is apparent to us all. 
This is indicated by bis countenance and general appearanc,e. The same 
thing is indicated by his extraordinary conduct at the fire 1 as the flames 
were bursting out be was seen on all fours crawling back from under the 
burning barn, with no clothing upon him except his shirt and trowsers. 
The day was excessively cold . Ile remained some half hour thus 
scantily clothed, gazing stolidly at. the blaze, until ordered into the 
house. All this took place in broad daylight, in plain view of Mr. 
Gallup's house. 

But it is undoubtedly true, as the attorney for the State contends, that 
mere inferiority of intellect is no answer to the prosecution. We are, 
therefore, called upon in this case to decide an interesting and difficult 
question, to-wit, whether the accused has sufficient mind to be held 
responsible as a criminal. 

He is not a mere idiot, nor does he appear to be a 1nnntic. He suffers 
from want of mind rather than from derangement or delusion, and the 
question is whether the want of mind is such as to entitle him to 
acquittal on the ground of what in law is termed dementia . 

This inquiry is attended with inherent difficulties. Our knowledge 
of our own minds is imperfect; our knowledge of the precise mental 
condition of another is necessarily still more imperfect. We, ns triers, 
are obliged to rely upon the evidenee furnished us by witnesses whose 
mean!:?, of knowledge are limited and who find great difficulty in com
municating to us, on a subject of this nature, what they do know. 

Our principal embanassment arises, however, from the want of a defi
nite measure of mental capacity. Eminent judges and learned com
mentators have attempted to furnish rules and tests for the guidance of 
triers of cases of this kind; but upon examination these rules and tests 
turn out to be imperfect and unsatisfactory. 

It was formerly thought that the jury might properly convict if the 
accused bad any sense of right and wrong, or if he was aware thnt 
punishment would follow the commission of an offence. But children 
of very tender years. have som~ sense of right and wrong, nnd fully 
understand that pumshment will follow transgression. Such children 
are subjecte~ by their parents ~o discipline, and are by gentle punish
ments restramed from wrong-domg; but our sense of humanity would 
be greatly shocked at the thought of subjecting children to the penalties 
?f statute law because some ~ense of right and wrong and fear of pun
ishment had been developed 10 them. So, again, it is often said in the 



Lord ilale's Test. 

books that a per~on is to be deemed responsible for crime if he under· 
stands the consequences and effects of the act laid to bis charge. This 
is undoubtedly and obviously true if he has such understanding ancl 
appreciation of consequences as pertain to other men. But if he h:ls 

less of it than is common to men in general, ho.w much less must it be 
to escape responsibility? 

I think the accused bad some knowledge of the consequences of his 
acts. He probably knew that by igniting a match and throwing it into 
a hay mow 3. fire would be kindled, and that the barn would thereby be 
consumed. He, perhaps, also bad some appreciation of the loss and 
destruction of property which would ensue. 

But I am not willing to say that some knowledge of oonsequences, 
however fnint and imperfect, is sufficient to warrant you in convicting 
the prisoner. I can give you no precise rule; but I think it clear that if 
the prisoner's perception of consequences and effects was only sut:b as 
is common to children of tender years he ought to be acquitted. And 
this leads me to refer to the rule adopted by an eminent English judge, 
Lord Hale. I-le reasoned that, inasmuch as children un<ler fourteen 
years of age are prim.a facie incapable of crime, imbeciles ought not to 
be held responsible criminally unless of capacity equal to that of 
ordinary children of that age. If this test be adopted the prisoner will, 

upon the testimony, be entitled to an acquittal. The principal witnesses 
for the prosecution say that he is inferior in intellect to children of ten 
years of age, and several very intelligent witnesses for the defence 
testify that they are acquainted with many children of six years who 
are his superiors in mental capacity. 

I am inclined to recommend Lord I!ale's rule to your adoption, not, 
however, without qualifications which I think it important to observe. 
And first, this test, like all others which I know of, is imperfect. 
Probably no two of us have the same idea of the capacity of children 
of fourteen years of age, and then there is this further difficulty, that 
there can be no accurate comparison in detail hctwcen the healthy and 
properly balanced, though immature, mind of a child, and the 
unhealthy, abnormal and shrivelled intellect of an imbecile. The com
parison therefore is only of the general result in their respective appre
ciation of right and wrong and of consequences and effects. 

This further consideration ought also to be borne in mind, that though 
in modern times persons under fourteen arc seldom subjected to the 
penalties of the 01;minnl code, yet in law children between seven and 
fourteen may be subjects of punishment if they are shown to be of 
suflicient capneity to commit crimes. In applying Lord Hale's rule, 
therefore , the child to be taken ns a standard, ought not to be one who 



TUE LEO.AL TL~T OJ' JNSAl\lTY. 

Bornrd v. Stnte. 

has had superior adrnnt!l.ges of education, but should rather lie one in 
humble life, with only ordinary training. And n.fter nll, gentlemen, you 
see that I can furnish you with no definite measure of mental capacity 
to apply to the prisoner. The whole matter must be submitted to your 
sound judgment. You will say whether the prisoner has such knowl
edge of right and wrong, and such appreciation of the consequence and 
effects of his acts, as to be a proper subject of puniehment. Opinions 
on this subject have been expressed by-most of the witnesses who bm·c 
testified. These opinions depend for their value mainly upon the facts 
with which they are connectetl. You have tbc advnntage of bPing able 
to compare with each other all the facts which have been brought to 
your notice bearing upon the prisoner's mcntnl condition. You will 
look carefully at all these tacts. The history of the prisoner's life is 
somewhat significant. From early childhood it has been spent in alms
houses, subjected to constant constraint. In the most ordinary acts of 
bis life he has been governed by the superior will of others to whose 
care he has been committed. He has, it appears, been seldom left to 
the free guidance of his own judgment. 'Vhenso left, beseems to have 
acted without forecast, under the pressure of immediate wants and 
impulses. 

If you acquit the prisoner on the ground of want of mental capacity 
you will so say in your verdict, in ordel' that the prisoner may in that 
e,·ent have the benefit under our statute of a home where he will be 
kindly cared tor, but kept under such l'estraints as to prevent bis doing 
injury to the persons or property of others. 

[The jury acquitted the pl'isoner, stating in their verdict that the 
acquittal was on the ground of want of mental capacity.] 

TEST OF JNSANITY.-ACT MUST BE RESULT OF INSANITY TO BE 
EXCUSABLE -BARBARITY OF ACT NO PRESmJPTJON OF IN
SANITY. 

BOVARD v. STATE. 

[30MiS8. 600.J 

In the High Court of Errors and
1
:::.•als of Mississippi, April Term, 

Hon. COTESWORTH P. SmTn, Chief Justice. 

:: !::~~'~E~· ~1.8~~=~Y, ~ Associate Justices. 

:: ~;~;;r:~:;~;~::~~!·~~;;:~~.:~~~~:~~~~:::.;. :~~::;::;~:;:,:;:,, -:~;~·:::. 
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be is guilty ot murder, notwithstanding they may believe he wa~, at the time of com
milting the deed,laborrng under partial insunity,uuless he wus,from such iu:-aaity 
incapable of un .er.,;ta11di11gthe nttture and consequence of his act, and of knO\Ving 
thatitwaswrong, anclthathewouldbeponishedforit. 

3. Same.-Insanity, however produced, constllutcS no excuse for crime, unless It be so 
grcatastode1nive the tiartyot Ins power to under:.tand the nature of Ins act, or of 
bisabihtytod1stinguishbetweenrightandwrong,audofhisabilitytoundersland tbaL 
he,villbelinbletopun1slunentil he commits it. 

4.. Act Must be the Result of Insanity. -Though a pa1·ty be partially insane, yet he is 
respon:>ibleforhiscrirninalacts,unlessitappcarthat he was prompted orinsugated 
byhismaduesstopcrpetratesucllact. 

5. Barbarity of Act no Presumption of Insanity. -If the homicide charged is proven 
in the opinion of thejury,thebarbarityof theactalfordsno legal presumption of m
sanityintheaccu:;cd. 

ERROR to Yazoo Circuit Court, HENRY, J. Young C. Bovard, the 
plaintiff in error, was indicted in the Circuit Court of Yazoo County 
for the murder of bis wife, on the 20th day November, 1855, and was 
convicted. The defence relied on was, that the act of homicide was 
committed whilst the prisoner was insane. 

The opinion of the court contains the facts of tlle case. 
John l(. lJfoore, for plaintiff in error, cited and commented on 

Com. v. Rogers, 1 State v. Ga1·diner,2 State v. Spencer .3 

D. G. Glenn, Attorney-General, argued the cause orally. 
S:inTn, C. J., delivered the opinion of the court. 
The plaintiff in error was indicted and tried in the Circuit Court of 

Yazoo for the murder of his wife. No question, whatever was raised 
as to the fact of homicide, or the agency of the accused in the com
mission of the deed. The defence was placed solely on the ground of 
insanity, and the jury found the prisoner guilty of the charge. A motion 
was made to set aside the verdict, and for a new trial. The grounds 
upon which the motion was based were, first, misdirection in the 
charges to the jury; and, second, that the ,·erdict was contrary to law 
and evidence. The same reasons are now urged as a ground for revers
ing the j udgmcnt. 

In support of the first ground it is insisted that the third, fourth, and 
fifth instructions for the State arc erroneous, inasmuch as they "do not 
properly and fully explain the legal consequences of insanity, and lay 
down rules for the guidance of the jury, under which the accused 
might be convicted, although proved by the evidence to ba,·e been in
sane at the time the n.lleged offence was committed." 

The only questions which could properly arise upon the evidence be-

17Metc.SOO. 23 ~\;r~~bJ. ~~~)I~~·~ ;o~recnl. Ev., Par 42; 

Ray,Med.Juris.413; lCopeland, Dictionary 
orMecilcinc,572; lCyclopa?dia of Praclical 
Mcdicinc,587. 
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fore the jury were, first, whether the accused lnbored under a mental 
derangement of his mornl and intellectual faculties; second, whether 
he Wai affected with partial mn.nia, accompanied with n delusion which 
was connected with, or embraced in, the circle of its operation, the act 
with which be wns charged i and, third, if, by the proof, be was shown 
to have been either generally or partially insane, whether the insanity 
wns of suth a character as to absolve him from responsibility as a. 
moral ngent. 

A person, in the estimation of the law, to be capable of the commis
sion of a crime, must have intelligence enough to have a criminal 
intent and purpose i and if bis mental capacity is either so deficient 
that he has no conscience, nor will, nor controlling mental power OYer 
his actions i or if 1 through the access of mental disease, his intellectual 
power is, for the time, completely suspended, he is not to be regarded 
either as a moral ngent, or punishable by the law for his aC'ts. 

Cases of insanity of such extreme character as these are not easily 
mistaken. And it is not to be controYerted that the prisoner, as shown 
hy the evidence, was not so totally clepri\'cd of conscience, will, or men
tal control over his actions, or that his intellect and capacity were not 
so utterly deficient as to be incapable of entertaining a criminal pur
pose. But, in cases of partial insanity, where the mind, though capable 
of memory, of reasoning, and of judgment, is clouded and weak
ened, or so perYerted and influenced by insane delusions ns to be com
pelled, as it were, to net under false impressions and influences, the 
rule of law, as it is now generally understood, is laid clown by Chief 
Justice Shaw as follows: 11A man is not to be excused from responsi
bility if he has reason and capacity sufficirnt to enable him to distin
guish between right and wrong as to the particular act he is then doing, 
a knowledge and consciousness that the net he was doing is wrong and 
criminal , and will subject him to punishment. In order to be responsi
hle, he must ha\'e sufficient power of memory to reco11ect the relation 
in which he stands to others, and in which others stand to him; that 
the a~t.be.is doing is contrary to t~e p~ain dictates of justice and right, 
and rn1ur10us to others, and a v10lat1on of the dictates of dHty. On 
tb.e contrary, although he may be iaboring under partial insan ity, if he 
shll understands the nature and character of his act and its conse
quences; if he has a knowledge that it is wrong and crimina.l, and a 
mental pow~r sufficient to apply t~at knowledge to bis own case, ancl to 
know that, 1f he does the act be will do wrong and rPceh•e punishmC'nt. 
;~~~~;:i~~ ~:~:~~i•tiy is not sufficient to exempt him from i·esponsiliilit.}~ 

1 Com. v. Roger~.; Mete. 500. 



Acts of Prisoner Showing: Insanity. 

Without quoting the instructions to which exception is taken, or 
noticing them in a more special manner, it is sufficient to state that they 
contain, in very distinct and intelligible terms, the rules laid down by 
the learned judge in the charge from which we baYe quoted above. In 
our opinion, therefore, there was no error committed in giYing the 
instructions which were requested in behalf of the prosecution. Nor 
do we think there was error in withholding either of the instructions 
which were requested by the prisoner and refused by the court. 

The remaining ground upon which reversal of the judgment is claimed 
is, that a motion for a new trial was improperly ruled . The question thus 
presented must, of course, be determined by the eYiclence submitted to 
the jury, and we will proceed to notice such of the facts established by 
the testimony which tend to prove or disprorn the insanity of the 
accused . 

The homicide was committed on the night of the 20th of November, 
1855 ; the prisoner was for several years previous to that date a man of 
intemperate habits; some eight or ten days before the deed was com
mitted be was very rnuc:h intoxicated, but it was suppo~ed that he had 
abstained entirely from drink for the fi\'e or six days immediately pre
ceding the 20th of November. On the 19th he had been at Benton, 
which was four miles distant from his place of residence; and on his 
retmn he was met by Dr. Woods, who had previously been bis physician ; 
be complained of being unwell; be said bis right arm was dead, and 
be could not use it; he complained of soreness about the shoulders and 
neck. Dr. Woods, from a slight examination, thought it might be 
paralysis arising from iatemperance. He was rational, and the doctor 
observed no symptoms of delirium tremens or any indication of mental 
derangement of any description a.bout him. On the same day be was at 
Mr. Quini's, diued there and ate more heartily than usual; Mrs. Quinl 
observed no wildness in his appearance at dinner; he frequently changed 
the subject of conversation, acted strangely, and walked more rapidly 
than usual. He went away and returned some time ~fter dark i he then 
appeared to be under some delusion connected with tLe subject of 
religion; he said be bad got religion, that his wife bad got religion, and 
was the happiest woman in the world; he bad come bac.:k to tell Quini 
and wife of it; he wished them to get religion, also; and insisted upon 
their getting " down and going through the religious performance; " 
he prayed, preached, and said he had turned a preacher. He fre
quently ran out into the piazza and seemed to be watching for some
thing; said that they would get religion in a few minutes; that he saw 
it coming down from heaven. 
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These acts nnd dednrntions, and man\· oth<.•rs of ::i. similar character, 
and quite ::ts frnntic nrn.l al;~unl, if they'~ ere not simulated, undoubtedly 
show that be wns anlictcd wilh partial ins:mity, attended with delusion, 
on the subject of religion. IlcleftQuini's nnd returned again the same 
11i~bt; the weather w~ts coltl, and he went hack in his shirt and drawers, 
without bat or shoes; and bcbaxcd in the Sbme way. He was persuaded 
to go to bell, nnd wns supposed to sleep; be remained quiet for two 
hours; he then got up nnd went away. On the following day, the 20th 
of November, at eight o'clock, he returned to Quini's and deported 
himself much in the same manner that he bad on the prcYious night. 
Ile asked for hrenkfn.sl; said that be bud eaten nothing that morning i 
that bren.kfn.st was ready when he left home, but that be could not wo.it. 
lie sat down to the table and ate as usual. On the IDlh or 20th he 
:-;poke of his "lame arm," nnd snid that it had got well. FromQuini's, 
:tfter having remained nu hour, be went to the grrn-cyard and assisted 
in putting down a P'>St; a person being then engaged iu paling it in. 
Ile was rntional, and, while tbC're, evi1wed no indication of mental 
nlienation. At borne, in the eYening of the 20th, bis com·ersation and 
1·onduct indicated that he wns under the same delusion under which he 
:tppcared to labor in the morning and on the preceding night. H e W:l!i 

kind and afit'ctionate to bis wife, and ·manifested great solicitude on her 
account. Ile showed no dislike or hostility to nn.r one; did not appear 
to Le suspicious of any one; and although he said they would nll be 
dead in a short time, be did not appear to be alnnncd on that account. 

On the 2 lst, the day following the commission of the deed, he ap
peared to be in full possession of bis intellectual faculties; he confessed 
his crime, described its atrocity in the strongest terms, expressed great 
l'Cmorse at having committed the deed, but declinecl to state his motive 
forils commission. Late in the evening of that clay he was visited by Dr. 
Holmes. The doctor was under the impression that he was asleep when 
he first went in i llis pulse was natmal and be thought that the accused 
was not lahm·!?1g ur:rler any disease whatever. Uc bad known the 
accused for many years, and bad never seen him with the symptoms of 
mania a pot1t. upon hi.m .. 0~1 the o_ccasi?n of this visit, he saw nothing 
about the accused wlucb rnd1cated 111sa111ty. / 

In reYicwing the e,·idenC'e in the case before us, it is impossible to 
come to the ~onclusion that the !'laintiff in error, at the time he perpe
trated the Cl'lme, WM affected with a mental m[\,lacly which invoh,ed his 
entire intellectual faculties; anrl there are very co~cnt reasons for re
jecting t~~ hypothesis, that his n.ficction wns that of delirium tremcns . 
. Ac~oram~ t~ nn appro~~l·~l writer on the medical juri.::prudcnce of 
rnsamty, this ch.;;rac:e-cle trrnm tremcns- at iti npproridt jg g-~nerally 
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Symptoms of the Disease. 

attended, amongst other symptoms, with disturhl'll sleep and impaired 

appetite i after the symptoms ham continued for two or three days , 
they increase in severity, the patient ceases to sleep altogether, and soon 

becomes delirious. At first the delirium is not constant- the mind 
wandering during the night- but <luring the day when its attention is 

fixed, capable of rational discourse. It is not long, however, before it 

becomes constant, and constitutes the most prominent feature of the 
disease. This state of watchfulness and delirium continues tbree or 

four cla.ys, when, if the patient recover, it is succeeded by sleep, which 
at first appears in uneasy an irregular naps, and lastly in long, sound 
and refreshing slumbers. I 

"Almost invarbbly," says the same author, "the patient manifests 

more or less feelings of suspicion and fear, laboring under continual 
apprehension of being made the victim of sinister designs and prac

tices." '' One of the most common hallucinations is to be constantly 
seeing devils, snakes, ,·ermin, and all manner of unclean things about 

him, and peopling m·ery nook and corner of his apartment with these 
lontllsome objects. The extreme terror wllich these delusions often 
inspire, produce in the countenance nn unutterable expression of 

anguish, and frequently impels the patient to the commission of suicide.'' 

.As:mming thb; to be ::i. correct description of the course, and con
stantly attendant symptoms of manin a vottt, it is difficult, if not 

impossible, to believe that the accused labored under that disease. 
The disease, if it c,·er cxislcd at all, did not manifest itself until the 

afternoon of the 10th of NoYembcr; for on tllat day, at dinner, none of 

its peculiar and marked symptoms were observable; .. on the contrary, 
be was neither irrational nor delirious, and ate more hrnrtily than 

usual. On the following moming, although, if we judge from the 
evidence in relation to his conduct during the night, his mu.lady had 

made most rapid progress, be ate his breakfast with unimpaired 
appetite, and went, in compliance with his promise, to assist in putting 

an inclosure around the graveyard i and whilst there disclosed 110 indica
tion of irrationality or symptoms of delirium tremcns. These facts arc 
irreconcilable with the idea thnt, if he labored under any mental 

·affection, it wns thal of delirium tremens. 
Tlte total absence of almost every marked peculiarity usually attend

ant upon this disca"ic , and particularly the short continuance of the 
attack, and lhe complete restoration of the accused to his natural 
sound and healthy state, within less than thirty hours after its commence

ment, render this conclusion una,·oidable. 

1 Ro.y,Med.Juris.-417. 
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There are several facts and circumstances connected wi th this trans
action, as they appear from the cvidcnc:e, which might well hn.xc author
ized the j ury to doubt whether the accused was at all affected with nay 
form of mental malady. But conceding that tl1crc was no attempt at 
simubted mania on the part of the accused, and that be in fact did 
labor under some disease of the mind, which amounted to partial, but 
\'Cry temporary, insanit_y 1 according to U1c rule of Jaw which must govern 
in the case, be is clc!trly to be held responsible for his act. 

There was no proof that the accused bad not capacity and reason 
sufficient to distinguish between right and wrong in relation to the net 
which be committed; or that he harl not a knowledge and consciousness 
that it wus wrong and criminal, and that punishment would be inflicted • 
upon him in consequence of its commission; on tbc contrary 1 he was 
perfectly rational, except in reference to a single class of subjects, 
about which be seemed to entertain very wild, ridiculous and absurd 
notions. But there was no proof before the jury, whi<.:h, either directly 
or by inference, showed that tlie fan cy or delusion under which he 
labored hacl any connection as the antecedent or cause with the com
mission of the offence. It is not sufficient, to ahsoh·e from the penal
ties of the law, that the party charged was partially insane, and that 
such insanity was attended with delusion. In all such cases it is 
essentinl that it be clearly shown , in order to excuse, that the act was 
committed under the direct or necessary infi11encc of such delusion . 

. Judgment aj}ii'med. 

PARTICULA!l RIGHT A:\'D WRONG TEST-BURDEN OF PROOF 
OPI1'/IOSS O.F NON-EXPERTS. 

STATE v. ERB. 

[H ~!o.199.J 

Jn the Supreme Court of :Missouri, October Term , 1881. 
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Facts of the case Re\'iewed. 

2. Burden of Proof.-Such evidence must appear to the rcasona\.lle satisfaction of the 
jury. 

3. Evidence of Non-Expert. -A witness not an expert may give his opiuion of a person's 
insaoi~y,if accompa11icdwithtbefactsonwhich1tis\.lased 

APPEAL from St. Louis Court of Appeals. 
D. H. Mcintyre, attorney-general, for the State; Allen & Coste, for 

respondent. 
NORTON1 J. -The defendant. William Henry Erb, was indicted in the 

St. Louis Criminal Court, on the 2d of July, 1879, for murder in the 
first degree, for the homicide of bis divorced wife, Rose l\Iion, alias 
Aglae Rosalie Erb, on tlie nineteenth day of June, 1879. lie was 
arraigned at the same term, and pleaded guilty, which the court refused 
to accept, and ordered the plea of ''not guilty" to be entered. After 
several continuances, the cause came on for trial at the 1\farch term, 
1880, and defendant was convicted of murder in the first degree, as 
charged in tlte indictment. After an unsuccessful motion for a new 
trial, he made an application for an appeal to the St. Louis Court of 
Appeals, which was granted. That court reversed the judgment of the 
Criminal Court; whereupon the circuit attomey for the State appealed 
the case to this court. 

The principal objections made by defendant's counsel in their motion 
for a new trial, are to the action of the court gi"ing certain instruc
tions on its own motion, and refusing others asl..ed by defendant; in 
admitting improper and illegal testimony for the State, and excluding 
competent and legal testimony for the defendant; and the action of 
the court, in refusing to instruct the jury to disregard certain alleged 
improper statements made by the circuit attorney in his address to the 
jury. 

The facts disclosed by the e,·idencc on the part of the State to estab
lish the corpus def icti are that the defendant, having heard that the 
deceased, who had been divorced from him for some years, was about 
to marry again, went to his home 1 procured a knife and proceeded to 
to the house of deceased, where she wns engaged in washing, and asked 
her "if that was true," to which deceased made no response, where·
npon defendant stabhed her twice in the back, the knife penetrating the 
left ventricle of the heart, and inflicting a wound of which she immedi
ately died; that defendant, after committing the homicide, threw the 
knife, with which he inflicted the wound, into the vault of n. water-closet, 
and walked away up Spruce Street, and upon being arrested snid he did 
not cnt any woman; that about three hours after his arrest, upon being 
asked why he killed his wife, he answered: "Who said I killed her?., 
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and upon being told "your little cl:lughter said so," rcplicfl thnt: 
1 • She can't sa\· so; I h~wc not seen my wife for m·er a ycnr i l neYer 
bad sn<.:b a knife." On the morning after the homiciclc, clcfondnnt said 
there was no use in denying the kilting; that his wife had not treated 
him well; had once put him in the work-house; LhaL he had been told, 
the nftcrnoon of the homicide. that she was going to marry somebody, 
ancl he made up Iii,;; mind, while sitting on tlic stone, to get his knife i 
that he then went home nnd got it; that he tllcn went to his wife's 
house and entered the front door and met his little girl nn<l asked her 
where her mother was 1 and upon being told that sllc was in the yard, 
be went into the yard and saw his wife at the wash-tub, !lnd asked her 
if that was true, meaning if sbe intendC'd to marry, mid upon rec·ei,·ing 
no l'Cply, <lefendn.nt said be "then gave it to her" !lnd 11 thrc_·w it 
away," meaning the knife, and then went up Spruee Street to Fourth 
Street. Tlwsc facts sufliciently c:baractcrize the hrntal nature of the 
act, and ,·iewing the homicide in the light of them alone, they unques
tionably establbh the c:rimc of murder in the first degree. 

The only defence relied upon at the trial was that of insanity. This 
defence was sought to be established by showing that defendant llad 
been addicte' l to strong drink for a number of years; tha.t prc,·ious to 
1865, he lived in Paducah, Kentucky, arnl while there bad drunk to 
such excess as to produce, on several occasions, delirium tremens; that 
he had attempted, wliilc in Kcutucky, on one occasion, to jump out of 
a two-story window, on another occasion to poison himself, and on an
other attempted to kill a man with a. knife, wliic:h he was trying to take 
from him i that when sober he wns pencenhle and quiet; when drunk, 
dangerous aml qunrrclsome; that be remo,·ed to St. Louis in 1865, 
where he continued his habit of drinking. As to the extent to which be 
indulged in his habit nfter his removr1l to St. Louis, the evidence is 
conflicting. some of the witnesses stnting tbnt he indulged in it in 1876 
to such an extent that he been.me Ycry much depraved and on the verge 
of delirium trcmens, on which occasion he cut his wrist and said be was 
going to kill himself; that in 1878 he was prostrated from the heat· 
that about that time and afterwards, he would not rest wC'll of a night: 
would often be restless and com1 lain of headache and burninO' sensa
tion in his stomach, and request not to be left alone at night. 

0 

All the 
witnesses concur in saying that during his resi.Jencc in St. Louis, he 
was never unwC'll except as nbm·e stated, and neYer unable to attend to 
business, though during the time he was often drunk. As to the con
dition of defendant nt the tin1e the homicide was committed, nil the 
witnesses who saw him immediately after the occurrence concur in say-
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ing that he was not drunk, but appeared to be sober, his own admission 
being that be bad drank twice on the day of the homicide. Upon the 
close of the evidence, defendant's counsel put a. hypothetical cnse to a 
physician who was an admitted expert on the question of insanity, to 
which the physician answered "that be would call it simply a case of 
alcbolism i tlrnt be could not define it as a case of insanity; that the 
case put was one where the responsibility of the individua.l is modified 
by the condition of his minrl. This modified responsibility is all I could 
predicate of this case. It would. come under tbe head of nervous 
cases, where an individual, though sane, would be less responsible than 
many who are insane." The State also put n. hypothetical case to an· 
other physician, also nn expert, embodying substantially the same facts, 
who answered "tbat he saw no insanity in the case." 

The defendant asked nine instructions1 of which the court gave num
bers one and seven, and refused the others, and in so doing it is in
sisted by counsel that the court committed error. Instruction number 
two, which was refused, asked the court to direct the jury in substance 
if they believed defendant, at the time of committing the homicide, was 
incapable of distinguishing right from wrong, or of exercising control 
or will power over his actions, or was unconscious at times of the nature 
of the crime he was about to commit, they would find the defencl::mt not 
guilty. In an instruction giYen hy'the court, of its own motion, the 
jury were told that if, at the time the stabbing occurred, defendant was 
so insane tll~ be could not, and did not know or comprehend the nature 
or character of the act, although he may have committed it, he is not 
guilty; that to entitle defendant to an acquittal on the plea of insanity, 
his mental faculties must have been at the time the homicide was com
mitted, so perverted and deranged as to render him incapable of dis· 
tinguishing between right and wrong, and of knowing the right from 
the wrong of that particular act. The instruction given by the trial 
judge is in strict conformity to the ruling of this court in the cases of 
the Baldwin v. State, 1 Huting v. State, 2 and State v. Redemeier.3 
This instruction covered the ground as to insanity, and no error was 
committed in refusing instruction number two. Besides this, I cannot 
see anything in the facts of this case, transpiring at the time the act 
was committed, upon which to predicate an instrnction telling the jury 
tbat if they believed defendant was unable to exercise control or will 
power O\'Cr bis actions when be committed the act, they would acquit. 

Jnstruction~numbers three and six were properly overruled, for the same 
reasons which apply to the second instruction. In all cases where insanity 
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is intcrpo"etl as a defence, whether such insanity be denominated alco
holism in it::; <:hronic form, or in its acute form of delirium trcmcns, or 
dypsomnnin, affective or emotionnl, iclcntional, or whether it be desig
nated by nny other of the various tec:hnical terms denoting peculiar 
forms of insanity1 lhc question, ac<:ortling to the uniform course of 
decisions in this State, is, whether such insanily rendered the per::iOll 
laboring under it incapable of clistingubhing between right and wrong1 in 
respect to the nrt be was ahout to commit. 

The fourth and fifth of defendant's instructions were properly refused, 
as they asked the court to tC'll the jury that if they h:id a reasonable 
doubt as to the insanity of the accused, they woultl acquit. Instruc
tions containing the abm·e principle ha,·e heen repeatedly condemned 
by this court. State v. Reclem.eiet 1 and cases there cited . 

The eighth instruction is as follows: "The court instructs the jury 
that if they belic,·c at the time of the killing charged in lbc indictment, 
the mental ancl moral fatuities of the clefen<lant were so pcr\'erted from 
their normal condition, by the habitual use of alcoholic liquors, as to 
prevent him from understanding the nature and consequences of the act 
he was about to commit1 and such pe1Tc1ted and diseased condition of 
his mentnl and moral faculties, was inconsistent with deliberation and 
premeditation as charged in the indictment, so tlrn.t be could not have 
acted with deliberation aml premeditation, the jury must find tbe 
defendant guilty of murder in the second <lcgrce, and assess the punisb
ishment at a term in the penitentiary for not less than ten years. But 
such diseased condition of the mental and mom! faculties must be the 
result of an habitual use of liquor1 and not merely the disturbance inci
dent to a fit of intoxication." The facts in this case, if defendant was 
not insane, show it to be murder in the first degree, and nothing else

1 

and the instruction might well ba,·e been rcf11sed on that ground; but it. 
was fatally 1lcfcctive on another ground in this, that it authorized tbe 
jury to find defendant guilty of murder in the second degree without 
finrling that the act was done with premeditation.I 

The ninth instruction refused, asked the court to instruct the jury to 
disregard the e\·idence of Scrgt. Frank Watkins. This witness was 
called in rebuttal, and was asked the que.-5tion 1 " Wba.t wns defendant's 
appearance ancl conduct as to sanity or insanity?" This question was 
objected to on the ground that Watkins was not an f'xpert

1 
and could 

not, therefore, gh·e an opinion. This ohjection was properly o'·erruled 
under the authority of State v. Klinger, 2 where it was held that, "wit-

t Statev.Curtis,iOMo.cm .. 1 tt1Mo.2Z9. 
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nesses who nre not experts may be permitted to slate whether they deem 
the prisoner to be insane, but it cnn only be done in connection with 
their statements of the particular conduct and expressions which form 
the basis of the judgment." 

It is also urged, as a rrason for reversing the judgment of the trial 
comt, that after the argument of the case before the jury had been 
dosed, the court was asked to instruct the jury to disregard the follow
ing bnguage userl by the prosecuting attorney in hi:s closing speech. The 
circuit attorney, in his closing argument, snid: "Wliere a man is really 
insane, from whatever cause, he shall be protected by the State, whose 
reprcsentatiYe I am. For instance, take the case of Heuman, which 
startled the community the other day, and which, doubtless, you have all 
read about. Ile had fits and delirium tremens, and while so suffering, 
lie killed his little infant, whom be loved, and his wife by his bedside, in 
his insane delusion that his little infant and his wife meant to kill him. 
Now, that is alcoholism, or insanity resulting from it, which the lnw 
recognizes whcre,·er it exists. There is nothing of this kind in Erb, the 
case before you. Ile ha.cl no delusion or insanity of any kind, and none 
thnt any person swears to. • • • Thnt there was no mmder in the 
second degree in the case; that the testimony proved murder in the 
first degree, and this was not denied, as insanity was the defence; that 
if this was so, the jury ought not to convict of murder in the second 
degree, as this would be virtually pardoning the accused, and the par
doning power belonged to the Governor and not to juries; that they 
should do their duty, and if they thought there were any mitigating cir
cumstances, they could write to the Governor.,, "re cannot say that 
these utterances were not fully warranted by the facts disclosed in the 
evidence. It is true that the court had given an instruction f or murder 
in the second degree, doubtless under the belief that sect. 1234 of 
Revised Statutes directed trial courts, in every case of indictment for 
murder in the first degree, to give an instruction not only as to murder 
in the fin;;t degree, but also to murder in the second degree. This was 
a misconception of the statute, this court having held in the case of 
Slate v. Ilopper, 1 that snicl section is not to be understood as requiring 
the trial court to instruct the jury as to murder in the second degree, 
where there is no eddence upon which to predic:ate it. 

The remark of the prosecuting attorney, u t.bat there was no murder 
in the second degree; that th<' testimony proved murder in the first de
gree, nod that this was not denied, as insanity was the defence," could 
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have been understood by the .illl'.Y in no other sense, than if tlley did not 
believe that the defendant was ins::me at the time he committed tbe act, 
they were bound under the evidence and the law to find him guilty of 
murder in the first degree. The principle thus announced in the 
remarks of tbe prosecuting attomey, was directly sanctioned by this 
court. in the case of Baldwin v. Stale. 1 There was no mistake of law 
or fact, and the case does not come within the principle announced in 
the case of State v. Lee.2 

Nor do we think the appeal made to the jury to do their duty would 
warrant an interference with the judgment. It amounted to nothing 
more than an assertion of ·what every juror in the box, if intelligent 
enough to slt on a jury, knew to be a fact, viz. : that their function wns 
not to bestow mercy, hut to do justice between the State and the 
aC"cuscc1. 

Perceiving no enor, tbe judgment of the St. Louis Court of Appeals 
is reversed 1 and that of the Criminal Court is affirmed, in which all the 
j udges concur, Judge IIouGH concurring in the result. 

TEST OF INSA..'HTY - HYPOCONDRLA. 

HAWE v. STATE . 

[11 Neb. 537; 38 Am. Rep. 375.] 

In the Supreme Court of Nebraska, January Term, 1881. 

Hon. S.u1uEL :\-1A..~""ELL1 Chief Justice. :: ~:~,::~F;c~~~AKE, ~ Jud[JeS. 

Occasional oddity or hypocondria does not amount to insanity excusing the commission 
~~11n. :~i:'.nal offence. ~otbiug short of the inability to distinguish right from wrong 

CONVICTION of malicious shooting. The opinion states the case. 
Phelps & Thornas, for plaintiff in error; C. J . Dilwm·th, attorney

gcneral1 for State. 
1\Lu.-wELL, C. J. -The plaintiff was convicted at the NoYember 

1880, term of the District Court of Colfax County, of malicious}; 
shooting one August Hirn, nnd was sentenced to imprisonment in. the 

1 Supra 
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penitentiary for five years. Ile now prosecutes a. writ of error to this 
court. 

The only error relied upon is the following instruction, given on behalf 
of the State: H The law requires something more than occasional oddity 
or bypocondria to exempt the perpetrator of an offence from its punish
ment. If the defendant was in the possessio n of reason, thought, 
intent, a. faculty to distinguish the nature of actions, to discern the dif
ferences between moral good and evil, then the fact of the offence and 
the condition of mind above described, proved beyond a reasonable 
doubt, your verdict should be guilty." 

The court, prior to giving the above, had instructed the jury fully 
upon all the questions raised by the indictment, and also upon the ques
tion of insanity, and the instruct.ions so given are ccrt.:.1.inly faxorable to 
the accused. The instruct.ion complained of in effect says to the jury 
that mere oddiLy or hypocondrin. is not insanity, and if the accused, at 
the time of committing the offence was in possession of reason, and was 
able to discern right from wrong, be would be responsible for his 
actions. 

Webster defines the word "insane" as "exhibiting .rnsoundness of 
mind i mad; deranged in mind; delirious; distracted.,. 

The question here involved was before this court in Wright v. People. 1 

The court say: "It is a familiar rnle of the common law that to consti
tute a crime there must, in almost a.11 cases, be first, a vicious will, and 
secondly, an unlawful act consequent upon such vicious wiJI.!! And 
where an individual lacks the menta.l capacity to distinguish right 
from wrong, in reference to the particular act complaine1l of, the law 
will not hold him responsible. Flanagan v. People,3 Stale v. Law
rence,4 Com. v . Jleath. 5 This mental incapacity may result from Yari
ous causes, such as nonage, lunacy or idiocy, and whcne\'er interposed 
:l.'5 a defence, the incpli ry is necessarily to the single question of the 
ability of the accused to distinguish between right and wrong at t!Je 
time of committing the act complained of.6 But C\'en where insanity 
is shown to exist, and whether it be general or partial, the rule seems 
to be substantially as charged by the court below, that if there remains 
:.i. degree of reason sufficient to discern the difference between good and 
evil, at the time the offence was committed, then the accused is respon
sible for his acts." 7 

14 :-itcl>.407. 
2 1woo111& Hadley Com. (Am.cd. )39'J. 
a:i·.!N. Y.467; s.c.11 Am. He(l.731. 
457:'!.lc.574. 

ll(Jrny,303. 
~ Freeman v. Peo1J!c, 4 Denio,'!$. 
; Hopps v.Pcople,31 lll. 3.'5. 
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i>cj.1rnL•tlL' r C'omruonwL':lith. 

".,.~, ndherc to the rule lni1l clown in the :tluwc opinion a.; Ucin~ sound 

in principle. There is, thl'rl'fon· 1 no error in the instructio11, aml the 

judgment of the court below must llc nffirmctl. 
.lmlgm.ent offirmed. 

TEST O}' lNS.iNITY - IRRELEVANT QUESTIOXS- BURDEN OF PROOF. 

DEJAHN"T-:TTI~ v. Co1n10N"Wt:ALT11. 

(75 Va.SI.ii.) 

In the Court of Appeals of liryinia, Jwwar!J Term, 1881. 

Hon. R. c. r .. l\IO:SCURE, President. 

" JO<l<l'll C11111ST<AX, } 

II ]?HANCI S T. A:S.Ol•:H~O:\', 

" \V.u ,T!m R. ST\l'U:s, Jud~ir~. 
II EUWAltD C. l3Ulth'.S, 

1. Test of Insanity- Instructions. -The prisoner wa~ 111clicled for murder, the defence 
bcrng insanity. Thejut.lgc charged lhc jury a;; follO\\~. "ln c\·cry case, although the 

accu~cd maybelabonngundcrpnrtial 111sa1uty,1f he st11\ undcn.tantlsthe nature and 
chnractcrof his act and itil consequences, and has o. knowlerlgcthat it iii wrong and 
cruninnl,andamentnl1iowcrsull\cie11ttoapplythntknowlcdgcand toknowthat1fhc 

docs the act he will do wrong and rccc1¥C punishment, and possess withal a will sum. 
cienttorcc;tr:un thcimpuli=cthatmnyariscrromn1liseased111ind.suchp11rlial111s:1111ty 
isnoLsulllcientto exempt lnm from responsibility to tho Jaw for the crnne." Jltlcl, 

'l. Irrelevant, Confusing, a.nd Mielea.ding qucslions I.Hued on the defence of rnsa.nity 
should not be permuted. 

3. Burden of Proof. - lns:rnily a~ a defence to crime must be proved to the c;atisfaclion of 
thcjury;1tisnotneeesl'arythatthcjury,.h:illbesatisOedoftheinsanityofthepr18 . 
onerbeyondal'easonnbledoubt. 

Al the August term of the Hastings Court of the town of Danville, 
Jn.mes T. Dejarnette was found. guilty of the mur<ler of bis sister 
l\lollic, committed in a. hou~e of ill-fame in said tow11

1 
wbcre she was 

Ji,·ing as an inmate. The only ground of defence was insn.nitr. 
01d;ell ££: Peatrmm and Withers & Barksdale, for the prison~r. 
The .Altonie.11·GP11eral1 for the Commonwealth. 
ST\1•r.i-:s, J., delin•retl tile opinion of the court. 
(Omitting other rulings.) 

The fiftb bill of exct:!ptions states that whilst Dr. T. W. Keene, a 

medical witness for the nccuse<l, was explaining to the jury the.differ

ence between moral n.nd intC'llec:tunl insanity, :rnd gi\"ing the opinions of 
writers thereon, the pre::siding judge stopped the witne,.s, and in the 
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presence of the jury, said to the Commonwealth's attorney : "ls it pos
sible, sir, that you sit there and permit suc.:11 testimony as tliat without 
objection?" To which the Commonwealt.h's attorney replied, 11 Yes, 
sir, I am willing to hear it all. 0 "...-hen the court replied, "I will not 
stop it unless yon object." To which question and in terference of the 
court and the manner in which it was done, the acc:uscd excepted. 

In ;iew of the fact that a new trial is to be had on other grounds, 
and inasmuch as the same matter is not at all likely to arise again, it is 
not deemed necessary now to dec:ide whether or not the interference and 
remark of the presiding judge constitute error sufficient for the reversal 
of the judgment, more especially as a decision of that point involves 
the necessity of P'l!:iSing upon the rclev:.1.ncy of the testimony of the wit
ness. But to prevent any possible misapprehension in the future, it is 
proper to say that, in the administl'ntion of justice, it is of great import
ance th:tt the court should leave to the jury exclusively the consideration 
of the facts. 

In this State, all expression of opinion, or comments, or remarks upon 
the evi<ience which have a tendency to intimate the bias of the court, 
with respect to tlie character or weight of the testimony, particularly in 
criminal cases, are watched with extreme jealousy and generally consid
ered as invasions of the province of the jury. Nothing of the kind was, 
of course, intended by the learned judge of the court below. His re
mark was, no doubt, prompted by a feeling of some wnrmtb at what he 
considered improper testimony given to the jury, without objection from 
the prosecuting attorney. 

The 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th, 14th, 15th, and 16th 
bills of exception may be considered together. In one of them Dr. 
Thomas ,V. Keene, a witness for the accused, is asked the following 
question: "Is it not recognized by the highest authority in the medical 
profession, that a person may commit an act, under the influence of n. 
delusion, because he believes it to be right and bis duty?" In ::mother 
the witness is asked, H How intellectual insanity affects a man?" and, 
" How moral insanity affects him?" In another, "'Vlrnt is the differ
ence between intellectual and moral insanity?" In another," 'Vhat i::. 
latent or concealed insanity, and bow does it affect a man?'' In an
other," What is transitory insanity?" In another," 'Vllat is insane 
impulse?" In nnotber1 "Wbat do medical men mean by insane tem
perament?" In another, u "rhat cir('umstunc:es would be likely to 
develop latent inherent insanity?" In another the witness is asked to 
give the symptoms of moral ins!l.nity. In another he is aske<1 1 " '\\That 
is insaaity ? " All of tbese questions were excluded by the court. 
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:Neither of these bills of excC'ptions sC't forth any of the testimony 
adduced on the trial to show the relcnrncy of tliei-.c questions to the 
matters in i:---,ue. They extend o,·cr ::m :ii most unlimited !kid of inquiry, 
invoh·ing a clist'ussion of the laws of ins:mit.y in all its complicnted and 
my~terious pha~cs. Their only effect was to consume the time and 
!lltention of the court, and to mislead and confuse the mind of the jury 
with perplexing discussions upon the symptoms of the Yarious forms of 
dern.ngcmcnt as de,·elopcd in the hum::m mind. We arc, therefore, of 
the opinion that the Corporation Court did not commit any error in CX· 
eluding the questions and answers thereto from the jury. 

At the same time, we arc not to be understood, as saying that neither 
of the questions set forth in these bills of exception would be proper 
under any state of circumstances. In tbe progress of a trial facts may 
be, and often arc, dC\·elopcd which rendf'r it proper for the medical 
witness to describe the symptoms of a particular disease, mental or 
physical, whic·h may be the subject of investigation. 

It is utterly impossible for an appellate court to Jay down any rule on 
this subject, or to say, as an abstrat::t proposition, wliat questions may~ 
or may not, be propounded to tlic medical witness. In all inquiries re
lating to insanity, every reasonable latitude should be allowed in the 
examination of witnesses, howc,·er false or unfounded the court may 
con5i<ler the defence. It is always required, however, that parties com
plaining of the exclusion of proper testimony shall state in the oil1 
of exceptions so much of the evidence as to show the pcrtinency ancl 
relevancy of that which is excluded. Without this, as a general rule, 
it is impossible for the nppcllatc court to say that any error bas been 
committed to the prejudice of the party complaining. But to pre\"C'Dt 
any misapprehension upon a future trial, it is proper to state that the 
question set.out in the thirteenth bill of exceptions mny be properly nsked 
a medical witness qualified to testify on such a subject. That question 
is as follows: "Suppose a mun bad inherited a predisposition to insan
ity, would great mental anxiety, loss of property, or the honor of one's 
family, and losses of other kinds, be likely to develop the disease?" It 
bas been often held that a medical witness, although he has never seen 
the patient, after bearing the evidence of others, may be rallcd to prove 
the general effect of the disease described by them, and its probable 
consequences in the particular instance. 

In Wright's Case 1 it was held, by all the judges, that a "';tness of 
medical skill might be asked whether, in his judgment, such and such 
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appearances were symptoms of insanity, and whether a long fast, fol
lowed by a drauglit of strong liquor, was likely to produce a parox
ysm of that dcscription. 1 

We are thus more particular in considering the question set out in the 
thirbcenth bill of exceptions, because, by reference to anotlier bill of 
exceptions, it appears that evidence was adduced on the trial tending to 
show the existence of insanity in the ancestors of the accused, and it is 
almost certain tliat the eame question will be propounded on a future 
trial. 

We come DO\V to the seventeenth bill of exceptions, from which it 
appears that, nftcr the. con<.:lusion of the argument, the court, of its own 
motion, proceeded to instruct the jury upon the principles of law by 
which insanity is to be tested. 

To this action of the court1 in so instructing the jury of its own 
motion, as well as to the doctrines therein laid down, the accused ex· 
cepted. 

In the first place, although it is not the practice in Virginia. for the 
court, unasked, to charge the jury upon tl!e law of the case, yet the 
mere fact that it does so cannot, of itself, be assigned as error. Wo
mack v. Circle. 2 The accused bas certainly no just cause of complaint 
if the law is properly expounded. 

There are cases, indeed, in which it would be not only proper, but 
the duty of the court, even though unasked, to instruct the jury upon 
the principles of law by which they should be governed in rendering 
their verdicts. We think, however, that the practice in Virginia is a 
wise one in general, for it is e~'tremely difficult to deliver·charges to the 
jury without conveying to them some intimation of the opinion of the 
judges upon the evidence, or using some phrase or expression which 
may constitute a ground of just exception . 

In the case before us, the charge of the learned judge sets forth, at 
great length, and with much minuteness of detail, the princ:iples of law 
by which the jury were to be guided, and the tests to be applied in 
cases of insa.nity. It is but just to say that the charge evinces much 
elaboration and research, creditable alike to the industry and the learn
ing of the learned judge. No just exception can be taken certainly 
to the following exposition of the law: -

'·But in every case, although the accused may be laboring under 
partial insanity, if be still understands the nature and character of his 

1 see also 1 Philips on Evidence, 65-i; 
He::<. v. Searle, 1 M. & Rob. W; United Sta.tea 
v. llcGlue,ICurt.l. 
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act :rnd its consequences, and has n. knowledge that it is wrong anrl 
crirninal

1 
and a mental power sufficiC'nt to apply that knowledge to his 

own case, an<l to know that if he docs the act he will do wrong, and 
receive punishment, and possesses, withal, a will sufficient to rcstrnin 
the impulse that may arise from a <liscascd mind, sud1 partinl insanity 
is not suflicient to exempt him from responsibility to the Jaw for his 
crimes." 

We think the rule here lnicl down is in accordance with the best 
authorities, as well as the dictates of reason and justice. The learned 
judge also tells the jury: ''The character of the mental disease prin
cipally relied -upon to excuse the prisoner is that he did the killing 
under an irresistible impulse, which was the result of a diseased mind." 
Ile then proceeds to define "an irresistible impulse 1 " ::i.s a moral or 
homicidal insanity, consisting of an irresistible inclination to kill or 
commit some other offence, some unseen pressure on the mi ml, drawing 
it to consequences whi~h it sees, but cannot avoid, and placing it under 
a coerc:ion which, while its results are clearly perceh·ed, it is incapable 
of re&isti11g. The learned judge then declares it was for the jury to 
say whether the prisoner was forced to do the killing by such n con
trolling disease against his will, or whether be did it voluntarily, with 
intention to destroy the life of the deceased. Certainly, no sound ex
ception could be taken to this definition of homicidal mania, or irresisti
ble impulse, as it is sometimes terme1l; a diseased state of the mind, 
the tcndcnry of which is to hreak out in a sudden paroxysm of Yiolencc, 
venting itself in homicide a1Hl violent acts upon friend and foe indis
criminately. 

The real objection to the instrul'lions is, thnt the jnry arc told that 
this species of insanity is the principal defence of the prisoner. In
deed, this idea. of homicidal mania. pervades the whole charge, and t.be 
jury might justly have inferred the only question they need to consider 
was, whether or not the accused was laboring under this species of in
sanity at the time of the commission of the offence. 'Ve must, of 
course, accept it as true that the defence of homicidal mania was relied 
upon in the court below. The record does not, however, show tbe fnct. 
Neither in the testimony of the witness, nor in the instructions askefl 
for by prisoner's counsel, is there any special reference to this species 
of partial derangement. The effort of the defence seems to have been 
rather to establish tbe existence of latent hereditary insanity in the 
accused, developed into actfre exertion hy the shoC'k he had received. 
but what form of mental aberration, wh~tber homicidal mania merely: 
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or temporary derangement, or general hallucination or delusion, were 
relied upon, this record docs not inform us. 

The court might very properly hn.xe said to the jury, if such was the 
fact, that irresistible impulse was relied upon as a defence, and stated 
the principles of law applicable to the case. In so doing, however, the 
instructions should have been so framed as not to create the impression 
upon the mind of the jury that this form of insanity was the sole object 
of their inquiry. 

With respcl't to the three instructions given by the court as a sub~ti
tute for those a~ked for by the prisoner's counsel, we think they cor
rectly state the law. The third instruction, especially, is as favorable 
to the accused as is consistent with the established rules of criminal 
l!tw. The instructions asked for on the part of the defence were prop
erly refused. 

The fir.:;t of the series affirms that in order to convict the prisoner of 
murder in the first degree, the jury must believe the killing was wilful, 
malicious, deliberate, and premeditated. l\Ialiee is, of course, a neces
sary ingredient in the crime of murder, and the law infers it, where tbc 
killing is deliberate and premeditated. The statute, however, in defining 
the offence of murder in the first degree, does not use tbe word mali
c:ious, for the simple reason that malice aforethought is, in such cases, 
a conclusion of law. To have instructed the jury, therefore, they 
must be satisfied the killing was malicious, was to add to the statutory 
definition of the offence, and to beget the confusion in their m111ds of 
supposing they mw•t find the existence of malice, as a fact, where it 
was necessarily implied by law. 

The second and third instructions arc as follows: -
2. The court further instructs the jmy that in weigbing the evidence, 

as to the malice, deliberation, and premeditation of the prisoner, they 
should take into consideration the co ndition of the prisoner's mind at 
the time of the receipt of the intelligence which led to the homicide .. 
and the effect which the sudden intelligence of great calamity or over
whelming shame would ha\·e upon bis mind. 

3. If the jury belic:ve1 from the evidence, that at the time of the kill
ing, the prisoner, by reason of a predisposition to insanity 1 inherited 
from bis ancestors, c.levclopccl by the in formati0'1 of his sister's living 
in a house of ill-fame, was not in a frame of mind to deliberate and 
premeditate, then the killing would not be murder. 

Both thel:ie instructions are of so Y!lgue and ambiguous a character, 
it is very diflicult to (~etermine what pret:ise pr<!position they were 
designed to assert, or wh::it tests they were intended to prescribe as a 
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measure of criminnl responsibility. Thc.Y were caltulntC'd to rni~knd 
the jury, and were properly refused. At tllc snmc time there are, 
doubtless, <:ases in which, whilst the prisoner m:1y not be insane, in tile 
sense which exempts from punishment, yet he m::ir be in that. condition 
from partial aberration or cnfreblcment of intl'llect, which renders him 
incapable of the sed:lte, deliberate, and specific intC'nt necessary to 
constitute murder in the first degree. These are questions for the jury, 
and not for the court. 

As bas already been stated, it is not possible, in the nature of things, 
that the court can lay down any :ih:-traet rules with which to m<'ns.ure 
the minds of men or to determine the extent of their criminal r~sponsi

bility in cases of alleged insauily. 1 

The fourth instruction declares that the prisoner is to be acquitted on 
the ground of insanity, unless the jury are satisfied beyond a reasona
ble doubt that the killing was not produced by mental disease. 

The proposition asserted in this instruction is, manifestly, based on 
the idea that the jury must be satisfied beyond all reasonable doubt of 
tl.ie s::rnity of the accused, precisely as the prosecution is required to 
proYe the guilt of the defendant to warrant a conviction. It is in 
direct conflict with the decisions of this court in Bosicell v. Gornrnon
iuealth/! and Baccigalupo v. The G01nmonweolth.3 

In these cases it was unanimously held that the Commonwealth, hav
ing established the corp11.s delecti, and that the act was done by the 
accused, has made out her case. If he relics on the<lefencc of insanity, 
he must prove it to the satisfaction of the jury. If, upon the whole 
eYidcncc, they belie,·e he was insane when be committed the act, they 
will acquit him on that ground; but not upon any fanciful idea, that 
they believe he was then sane, yet as there may be a rational doubt of 
such sanity, he is therefore entitled to an acquittal. Insanity is c:.isily 
feigned and hard to be disproved, and public safety reri.uires tliat it 
should not be established by less than satisfactory e,·iclence. 

These rules were la.id down by this court after a careful examination 
of all the authorities, and we are not disposed to depart from them, or 
e,·en to qualify them in the minutest partic:ular. 

w·e come, then, to the eighteenth bill of exceptions, which states, 
after the conclu~ion of the opening spcc('h of the Commonwealth's at
torneJ, one of the counsel for the prisoner announced to the court, 
before beginning bis argument, that in the course of his argument, if not 

1 Sec Whart. on Hom., sect. 584, and t20Gratt.S60,8~6. 

notes; Ste1lhen's Crim. Law, 9-2; 1 Whar. 3 33 Grau. so;. 
&Stille's.Ued.Jour.,sect. 7i0. 
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stopped by the court, he would argue to the jury, that ifi upon the 
whole testimony, the jury bad a reasonable doubt of the prisoner's 
sanity at the time of the killing, the prisoner was entitled to an acquit
tal i and the court stated to the counsel, that he could proceed until lie 
came to that point in his argument, and then the court would say 
whether it was proper or not. 

And when the counsel came to that point he attempted to argue to the 
jury the ahove proposition of law, and the court interrupted liim, 
and stated that such was not a correct conclusion of law, and could not 
be argued to the jury as law. 

It will be perceived that the counsel proposed to argue before the jury 
a proposition of law, the very reverse of that laid down by this court, in 
the cases already adverted to. 

His attempt wns, however, accompanied with the declaration that he 
would maintain the proposition unless stopped by the court. This could 
only be construed as an indt~ttion to the judge to express his appro\"al 
or disapproval of the line of argument to he pursued. Had the latter, 
under such circumstances, remained silent, the counsel might justly ha\'e 
inferred, and the jury might have been warr~nted in supposing, that 
the argument was made under the sanction of the court. Counsel hav
ing thus appealed directly to the court, could not be permitted to argue 
before the jury in opposition to an opinion which he himself had called 
for. Whatever may be the right of counsel in criminal cases to main
tain, by argument, any proposition of law, untramellcd by the court, 
where no instructions have already been given, as to which we express 
no opinion in this case, there is less ground for complaint because, as 
already intimated, the law bad been finally settled by two solemn 
decis ions of this court, and was no longer open for discussion. 1 If de
cisions so made may be reviewed and reversed at the mere caprice and 
plcasme of juries, it is vain to say that we have any established rules 
and principles of criminal law. 

This disposes of all the questions arising upon the record, except the 
motion to set aside the verdict because it was not sustained by the eYi
dence. In view of the fact, however 1 that a new trial is to be had on the 
grounds already mentioned, it is unnecessary 1 and, indeed, would be im
proper for this court to pass upon thnt question. 

In considering the vnrious errors assigned in the petition for an 
appeal, we hn\'e carefully refrained from any expression. or enn intima
tion, of an opinion with respect to the character and nature of the 

1 Whart. on Orim. Law, sect. 327; Garth's Caae, 3 Leigh, 761. 
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defe11Cl' mmlc for the accused . Thal is nmattcr for the jury cxclusiYcly. 
Our duty is performed in seeing to it1 so far as wilbin u s lies, that the 
prisoner obtains a fo.ir trial by an impartial jury, according to tbc estab
lished principles and rules of the criminal law, recognized by the courts, 
and enforced by the Constitution and Jaws of the country. The judg
ment of this eourt is, that the Yerdict of the jury be set aside, and a 
new trial awal'ded the accused, in conformity with the views herein 
expressed. 

TEST OF h\'SA."<ITY-INSJ.NITY AT TRIAL-PRACTICE-FORM OF 
OJ.TH-EXPERTS. 

PEOPLE v. KLEI>J. 

[Edm. Sci. Cas. 13.] 

Jn the New Y01·k Court of Oyet ancl Terminer, Jlfarch, 1845. 

Before Hon. Jou:-; w. Eo:11oxos, Circuit Judge. 

1. Test of Insanity- Ability to Distinguish Between Right e.nd Wrong of Act.
'l'he Lc!>~of in:.aniiy as a defence to cr1me 1s whetheror not the prisoner w11slaboring 
uuderl:iuChadcf~ctof re:1soufromd1sea-:eof tbemindasuOLloknowthenature and 
qualityoftheactbewasdoing,orif hed1d know, that be didnotknowhewasdoing 
what waewrong, 

2. Insanity e.t Trial-Practice. - The mode of trying present insanity at trial stated. 
3. - Same. -The Corm of oath administered to the jury in such eases. 

4. - Same. -On such inquiry the prisoner holds the nffirmati\'C of the Issue. 

5. Medical Experts. -Tbe proper form uf <1uestions to be put to meclical experts stated. 

The prisoner was arraigned on an indictment charging him with the 
wilful murder of Catherine Hanlin, on the 23d of December, 1844. On 
being called upon to plead, his appearance and deportment were such as 
to excite doubts in the mind of the court as to his sanity. In reply to 
questions from the circuit judge, the prisoner stated he bad been six
teen years in this country; that be had no reln.tivcs or friends here i 
that he did not know why he was brought into court, and that he bad 
no counsel to speak for him, and did not wish any. 

The coUl't thereupon assigned A. Benedict, L. B. Sheppard and E . 
J. Porter, counsel to defend the prisoner. 

The ComlSPlfor the Prisoner, after consultation, objected to the pris
oner being called on to plead, or submit to a trial, on the ground of bis 
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present insanity1
1 and mo,·ed that inquiry should be made into that fact , 

i11 such manner as the court might direct. It was insisted hy them that 
the question of present insanity might be raised by the court upon in
spection of the prisoner, as in the cases of the Commrmweailt, v. llalh
away,2and Commonwealth v. Braley1

3 or by the counsel for the prisoner i 
and that the question might Le determined by the court with the aid of 
a medical commission, as was done in France in the case of IIcmiette 
Cornier, aud other ca~cs, or impanel a jury for the purpose. That the 
latter was the common law prac.:tiee as laid down in 1 Hale's P. C., 4 

which was followed in the case of Hatb[\Way, cited aboYc, and approved 
in Barbour's Cr. Law, 5 and that the statute, being in affirmancc of the 
common law, and designating no method of procedure, the common 
law mode must be that intended to be pursued. 

The District Attorney, contta 1 contended that the proper course would 
be that the prisoner's plea should be recorded, and n jury impanelled to 
inquire into the question of present insanity, and try the issue on the 
indictment at the same time. 

The Cmcr;IT JencE: The statute on this subject merely says that an 
insane person shall not be tried, but is entirely silent as to the mrinner 
in which the insanity is to be ascertained. Tllat is 1 therefore, neces
sarily left to the discretion of the court in which the suggestion of in
sanity shall be made. 

Jn some instances this bas been inquired into by the same jury who 
tried the main question of guilt or innoccnce1 and nt the same time. 
But this was objectionable, because it mingled together questions which 
ought to he kept distinct, and be had witncssccl a recent case of ihe 
kind in the Second Circuit, in which the learned judge of that circuit 
hacl expressed bis regret that the suggestion of present insanity had 
been made at so late a stage of the trial as to compel this course. 

The inquiry might, doubtless, also be made by the aid of a quasi
commission, in the nature of one de lunatico inquirenclo, and thus, as 
had been suggested by the prisoner's counsel, the aid of experts might 
be inrnked by the court. 

But the court held it proper to adhere to the common-law mode of 
trial, and, therefore, directed a jury to be impanelled to try the issue of 
present insanity. 

APRTL, 1845 . 

The prisoner wns again brought into court, and the jury sworn 
11 diligently to inquire, and a true verdict return, on behalf of the Peo-

1 2n. S.698. eec.t.2. 
2 I3M111H1. 299. 
SJf(l.lOJ. 

~ pp. :M, 35. 
~ p. 300. 
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ple of the Stnte of New York, whether Andrew Kicim 1 the prisoner nt 
the bar, who now stands indicted for murder, be of sound mind and 
understanding, or not, :::md a true ,·erdict give according to the best of 
their understanding.'' 

Benedict, for the prisoner, claimed to hold the affirmative. 
PER Con.1A'.\I : That is right. You are to make out affirmatively that 

the prisoner is now insane. 
Scn•r:i.I witnesses were then examined in relation to the condition of 

his mind. 
The Prisoner's Counsel contended that a. stnte of mind which would 

warrant a commission de lunutfro out of chancery, would be sufficient 
to justify a verdict for the prisoner on the present issue. 

The District Attorney insisted that such a verdict would be warranted 
only by a state of insanity which would exempt him from legal respon
sibility. 

TnE CmcUIT JUDGE charged the jury that there were two degrees of 
mental disease known to, or recognized by, our laws. One described as 
"idiots, lunatics, persons of unsound min<l.," and the other as'' insane 
persons," either of which would warrant the Court of Chancery to in
terfere, by appointing a committee to take care of the estate of the per
son so afllicted 1 because his mind was so diseased or infirm as to render 
him incapable of managing his own affairs. And, as the question in 
this case seemed to be whether the prisoner was now in such a condition 
of sanity as to permit him to prepare for and manage his defence on the 
charge in the indictment, it might be supposed that it would be enough 
for him, on this inquiry, to establish the lesser degree of unsoundness) 
namely: that which went so far only as to render him incapable of man
aging his affairs. But the statute had established a different rule, and 
had, in reference to this inquiry, required the higher degree of unsound
ness of mind, that which the law allowed to exempt from legal responsi
bility. The provision of the statute 1 was tltat no act done by a person 
in a state of insanity can be punished as an offence; and no insane 
person can be tried or sentenced to any punishment, or be punished for 
any crime or offence, while he continues in that state. In order, there
fore, for the jury to be warranted in finding the affirmative of the issue 
now presented, they must be satisfied that the prisoner's mind was now 
in such a state of unsoundness or disease as to exempt him from re
sponsibility; and not merely that he was so infirm as to render him 
incapable of managing his own affairs. 

The jury found that the prisoner was not now insane. 

12n.S.69i,sect.2. 
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.Facts of the Case. 

]\fay 21, 1845. 
The prisoner was now arraigned on the main issue, and by his coun

sel pleaded not guilty. 
The indictment charged the prisoner with the wilful murder of Cath

erine Hanlin, at the city of Kew York, on the 23d of December, 1844, 
by setting fire to the dwelling in which she resided, and forcibly detain
ing her therein; also, inflictin!1; on her wounds by a sharp instrmucnt; 
by means whereof she was so suffoc:ated and injured as to cau~e her 
death. 

The District Attorney offered in eYidence a deposition of the deceased, 
taken and sworn to on the :2:?d of Decemter, 1844, before the commit
ting magistrate, and which deposition was again sworn to by her before 
the coroner on the following dny, in the presence of the prisoner and 
bis counsel, having been previously read over to her by the coroner. It 
was proved that she was dangerou!:ily ill at the time, and in imminent 
peril of death; that upon being a!sked by the coroner if she considered 
herself in a dying situation, she answered several times, she "hoped to 
God she might get well»' and that she "hoped God would h::we mercy 
on her." She was then in the hospital, where she remained until her 
death, which took place on the third day following. 

The Prisoner's Counsel objected to the deposition being received in 
evidence as a declaration made in extrernis, contending it had not been 
shown that the deceased was fully conscious of her hopeless situation i 
and that her declaratiori had not been made under such a rcnlizing sense 
of impending death as was essential to impart to it the san<:tity of an oath. 

The Cot:HT was of opinion that the consciousness of her actual situa
tion was sufficiently apparent, and, tllerefore, O\'Crruled tlie objection 
and admitted the evidence. 

It was proved, on behalf of the prosecution, that the dec:eased, with 
her husband and cbil<lrcn, rcsitled in a wooden shanty or dwelling, the 
only door of whic:h was in the front, and that it was distant about firn 
yards from the prisoner's residence. On the 21st of December the 
prisoner had th;own stones at the deceased, who expressed the intention 
of taking out a warrant against him. On the morning of the following 
day, between six and sc,·en o'clock, the pri!::ioner came out of bis house 
and piled wood-sbaYings and straw at the door of the deceased's resi
dence, to which he then set fire. The deceased attempted to escape 
thrnugh the door, but wns forcibly thrust bac:k by the prisoner, who 
st:i.bbed her in tbc thigh with a sharp instmment attached to a stick. 
She went to the ''tindow with her son, a boy of about thirteen yea.rs of 
age, wben the prisoner threatened to cut her throat· she then swooned 
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:\way and became senseless. The prisoner retired to his own house, 
aud the neighbors, to rescue the inmates of the shanty, broke open a 
window and took out the boy and an infant unhurt. They found the 
deceased lying insensible on a bed. The prisoner fastened llis own 
Louse, which was shortly afterward broken open by the officers who 
arrested him. 

The defence was insanity, and scven1l witnesses testified to the 
general deportment, and to particular ads of the prisoner, for a long 
time prior and clown to the time of the commission of the offence, for 
the purpose of proving his insanity at that time, and for n. considerable 
period preYious thereto. 

The following medical witnesses were then cxnmine<l on behalf of the 
prisoner : Dr. Tellkampff testifierl that be bad giYen a good deal of 
attention to cases of insanity. He bad seen the prisoner severnt times 
since bis r..rre!:it, and at each interview had conversed with him both in 
the English and German languages. From this investigation witness 
concluded be bad been suffering from monomania or melancholia, and 
that he was insane; he appeared quite insensible as to U1e fate that 
awaited him, and did not seem cons<:ious of the offence be had com
mitted. The witness bad heard tile previous testimony on the trial. 
Ile did not consider the prisoner to have been imbecile from birth. Dr. 
Pliny Earle, Superintendent of the Bloomingdale Lunatic Asylum, had 
been specially engaged in tbe treatrneut of insane persons for more 
than three years. At the request of the circuit judge the ""ituess 
visited the prisoner several times since bis arrest. He had heard the 
previous evidence on the trial. The witness was then asked by prison
er's counsel, if, from the evidence of the witnesses be h::td heard tes
tify, as well as from his own experience and observation, he was of 
opinion that the prisoner was insane? 

The Dist,·ict Attorney objected, and 
The CrncrIT J1;0GE decided that the question, if admissible at all, 

could not be put until after all the.testimony relative to the question of 
sanity bad been given 1 and even then, not in the form n6w proposed. 

The witness then t<'stified, that from bis personal examination of the 
prisoner, and without regard to any of the testimony given, he believed 
the prisoner to be insane; that his stolid expression of countenance, 
and bis apparent apathy for, and unconsciousness of1 his situation, had 
tended to the formation of witness' opinion. 

The Prisoner's Counsel then asked: "From the testimony you have 
beard in this case, in relation to tbe conduct and preYious life of the 
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prisoner, whnt is your opinion of the state of bis mind at the time of the 
commission of the act for which he stands charged?" 

The District Allorney objected that the question was based on the 
assumption of the truth of the facts, and involved an expression of the 
witness' opinion as to their truth, which was a point to be decided by 
the jury. 

The CounT clisallowccl the question, observing that it sought to sub
stitute the opinion of the witness for the decision of the jury; that the 
question should not be limited or confined to nny particular period, for 
by so doing the medical witnesses would be mndC to usurp the province 
of the jury. It was tme that the issue to be tried was the prisoner's 
state of mind at the time of committing the offence, -that point was to 
be determined by the jmy. 

On the cross-examination of the witness, the district attorney, after 
stating sc,·eral of the facts relating to the prisoner's conduct, which has 
been pro,·cd, asked if such foots would affect or nlter the witness' 
opinion as to his sanity. 

The Prison er's Cowtsel olijeclcd that the case put by the question did 
not include all the facts which bad been provcd1 all of which should be 
included as the basis of the opinion of the witness. 

The CounT agreed with the prisoner's counsel that, in view of the 
main question, the proper course was to ask the opinion of the witness 
on all facts given in evidence, as the selection of particular parts, or 
classes of actions, as the foundation of opinions, would lead to a great 
prolixity, and tend to no satisfactory result. Viewing it1 however, as 
n. means of testing the accuracy of the witness• observation, and the 
value of bis opinion, the question was relevant and must be allowed. 

On re-examination, the witness was asked: ""Whether the conviction 
he bad formed from his own examination of the prisoner bad been con
Ormed by the testimony he bad heard in court?" which question was 
objected to. 

The CocRT o\·errulcd the question as im·oh·ing an <'xpression of opin
ion as to the truth of the facts testified to. 

Dr. J. II. Schmidt testified that he had examined the pl'isoner with 
regard to his state of mind, and that from his obsen•ation 1 and the 
general appearance of the prisoner, he thought him to be insane. Ile 
was of opinion that the prisoner was laboring under the mental disease 
termed dementia, which included imbecility, monomania, and accordiag 
to some "Titers, though not in the opinion of the witness, idiocy. 

The District ~Jt!orney pressed the witness to state what diviswn of 
clem.entia, ns defined above, the prisoner wns laboring under, but-
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The Cot:HT rc:-:.trained further inquiry upon this point, the circuit 
judge obsc:nring tli::1t the witness bad already stated the llistinguishing 
features of the generic term dementia; that it would be useless to pursue 
the subject through all the di,·i~ions and classifications of writers on 
the subject, as, when he should charge the jury, he should instruct 
them that the question for their determination was the prisoner's 
capacity to distinguish between right and wrong; whether be was labor
ing under such alienation of mind, dementia, monomania, or whatever 
else it might be called as nmonnte1l, in their judgment, to such n 
llcprirntion of reason as to exempt him from legal responsibility for 
<:rime; and that, in forming their eo11clusio11, the.r were not to be gov
erned by the refinements or distinctions found in the books on insanity, 
and introduced into those treatbes, merely as helps to an orderly and 
logical mode of treating the subject. 

Tbe Pnsoner's Cou11sel here re!Sted, aud the district attorney called 
witnesses to rebut the defence. The police officer who conveyed the 
prisoner to gaol was asked: " If at the time of the prisoner's arrest, and 
<luring his way to prison, the witness ::.aw any fact, or obsen·ed any 
nction which he thought so incoherent :1:s to make him believe the pris
oner was disordered m bis mind? " 

This was objected to as involving an expression of opinion upon the 
facts or actions. 

The CounT a11owcd the question, on the ground that it was only 
asking if the wit.ncss had ob:servcd anything strange or unusual. 
Regarding the facts, it was a proper question, and it wa:;; difficult to 
separate the opinion from the fact. 

The District Attorney asked of one of the medical witnes!:les called f'>r 
the prosecution: "Whether, if the prisoner bad committed homicide, he 
bad, in the opinion of witnesc;, surficient capacity to know he was ·vio
lating the moral law?" 

The CoonT overruled the que,;tion, ina:-:.much as that was precisely tlie 
issue which was submitted to the jury, and it would he usurping their 
province to allow it to be put to the witness. 

The CrncnT Jn>GE, <luring the progrt!S9 of the examination of the 
medical witnesses, said that the court, yielding to the authority of the 
Case of Abner Rogers, 1 in which the same defence was set up, would 
adopt the form of question there allowed, which was: u .Assuming the 
farts to be true which you have heard testified to, what is your opinion 
n" to the prisoner's sanity, or otherwise?'' and would confine the coun
sel for tbe defente to that form or question. 

1com.r. ltogers,';' ~Hc.500. 
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Prejudice !lgainst Defense of Insanity. 

The District Attorney then offered to prove by the records of the 
court, the proceedings on the inquiry_ as to the prisoner's sanity at the 
time ot his being first arrnignccl on this indictment, and which are above 
set forth. Ile contended that the verdict on that inquiry was competent 
evidence to go before the jury on the present issue. 

The Prisoner's Counsel objected. 
THE CounT: It does not appear from the case cited by the prose~ 

cuting counsel whether the proof was admitted after objection, or 
introduced by consent. To admit the verdict on the previous inquiry, 
would involve the necessity of going into the testimony on which 
it was predicated; ::tnd thus cause the present jury to sit in review 
of that verdict while trying the issue now presented to them . The 
evidence is, therefore, inadmissible. 

The CIRCUIT JuooE charged the jury as follows: -
Ile told them that there seemed to be no doubt that Kleim had be•n 

guilty of the killing imputed to him, and that under circumstances of atroc
ity and deliberation which were calculated to excite in their minds strong 
feelings of indignation against him. But they must beware how they 
permitted such feelings to influence their judgment. They must bear 
in mind that the object of punishment was not vengeance. but reforma
tion ; not to extort from man an atonement for the life which he eannot 
give; but by the terror of the example to deter others from the like 
offences; and that nothing was so likely to destroy the public confi
dence in the administration of criminal justice as the infliction of its 
pains upon one whom heaven had already afflicted with the awful 
malady of insanity. 

It was trne that insanity was sometimes feigned; but in tllc present 
advanced stage of the knowledge of the dis~ase, it was almost, if not 
quite, impossible that such simulation could escape detection and 
exposure when suojected to a careful and skilful ex::unin:i.tion. So it 
was true that the plea of insanity was sometimes adopted as a cloak for 
crime, and a shield against the conseq~ences of its perpetration, and 
cases had occmTCLl-that of Amelia Norman, and a recent occurrence 
at Philadelphia, were familiar instances-where popular feeling ran so 
strong in favor of the criminal on trial as to induce juries to seize with_ 
avidity upon this ::ts an excuse for indulging their predilections for the 
prisoners. These things had worked in the public minfl a prejudice 
ago.inst the defence of insanity, and had produced in courts and juries 
a disposition to receive it with extreme jealouc::;y, and scrutinize it with 
praiseworthy caution. Yet, under all these disadvantages. it was, un
fortunately equally true thnt many more persons were unjustly con-

3 
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Yictcd, nnd caused to suffer the punishment for crime, to whom. tlieir 
unquestioned insanity ought to ha Ye been an unfailing protection. 

After mentioning two or three ca.:scs of the kind, of a remarkable 
character, he alluded to the examination he had then lately macle among 
the insane convicts at the Stnte prison at Sing Sing, where he found 
th:it, of thirty such persons, twenty-two were, beyond all question, in a 
state of mental aberration at the time of their committal. He told the 
jury that he referred to these matters in order to impress upon their 
minds the necessity of ca.Im cleliberntion 1 with an entire freedom from 
prejmlice. 

He instructed them, also, that it was by no menns an easy matter to 
discover or define the line of demarcation where sanity ended and in
sanity began, and it very frequently occurred that a nentnl condition of 
aberration shaded off from a sound state of mind so gradually and im
pert·eptibly that it was difficult for those most "expert" in the disease 
to detect or explain its beginning, extent or duration. And in this, as 
in other diseases of the human system, there was an infinite variety, so 
gre:i.t, indeed, as almost to justify the remark that no two cases were 
ever precisely alike. Hence it was necessary for him to remark to the 
jury, in regard to the different kinds of in'3anity1 which writers on the 
subject ha.cl described, and to which their flttcntion had been so earn
estly directed by the prosecution, that it T-.'oulJ. he proper for them to 
pay n.ttention to such classifications only so far ri~ to cnahle them to un
derstand the positions of these writers; nncl those classifications were, 
in a great measure, arbitr!.lry, and had been :tdoptecl mainly for the 
purpose of obtaininrr n. clear and lucid manner of treating the subject i 
and the jury were not obliged to bring the CU"Se of the prisoner within 
any one of the classc~ or kinds of insanity thus defined, in orfler to 
acquit him of legal responsibility, for it was a well estahJished fact that 
the diagnostics of the different kinds were continually rnnning into, 
and mingling with, each other. 

So, too, it was importn.nt that the jury should be madf' precisely to 
understand how much weight was to be given to the opinions of medical 
witnesses. The discoveries in the nature of the disease, and the im
provements in the mode of its treatment, had been so great in modern 
times that it had become almost!\ distinct department of medical science, 
to which some practitioners de,·oted themseh·es exclusively. The 
opinions of such persons, especially '7hen to their knowledge they added 
the experience of personal cnre of the insane, could ne,·er be disre
garded with safety by courts and juries. An<l, on the other hand, the 
opinions of physicians who devoted their particular attention to the dis-
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en.se, were not of nny more value than the opinions of persons in other 
callings, nor, indeed, of so much value as the opinions of many not 
educated to the profession, but who had been so situated as to have 
given particul:ir attention to the disease, and to patients suffering 
under it. 

There were two kinds of unsoundness of mind recognized in the stat
ntes. One described as 11 lunatics, persons of unsound mind and in
capable of conducting their own affairs," and the other comprehended 
under the general appellation of " insane persons." It is with the 
latter cl:iss only that we have to do in the administration of criminal 
justice, and the inquiry for the jury, therefore, was whether the pris
oner was an "insane person." ' Vlrnt is meant by an "insane person n 

is now, and long has been, a matter of great difficulty. At one time it 
was held by courts to be only such an overthrow of the intellect that 
the afllicted person must " know no more tbnn bmtes" to be exempt 
from responsibility. At another time, he mu~t be " unable to count 
twenty." As science and the knowledge of the disease progressed, it 
wns found that very many were excluded by this very contracted rnle 
from the protection to which they were justly entitled, and the rule has 
been extended in modern times until it begins to comprehend within its 
saving influences most of those who, by the visitation of disease, are de
prived of the power of self-gm·ernment. Yet the law, in its slow nnd 
cautious progress, still lags fat· behind the advance of true knowledge. 

The inquiry to be made uncle r the rule of lnw,as now established, was 
ns to the prisoner's knowledge of right and wrong at the time of com
mitting the offence. Every man is to be presumed sane, and to possess a 
Sufficient degree of reason to be responsible for his crimes until the con
trary be prO\'C'd to the satisfaction of the jury; and to establish a 
defence on the ground of insanity, it must be clearly proved that at the 
time of committing the act, the party accused was laboring under such a 
defect of reason, from disease of the mind, as not to know the nature 
and quality of the- act he was doing, or if he did know it, that be did not 
know he was doing what was wrong. And the question whether the 
accused knew the difference between right and wrong is not to be put 
generally, but in reference to the YCI)' act with which he is charged, and 
the inquiry, therefore, is, had the accused a sufficient degree of reason 
to know that he was doing nn act that was wrong, or was Lie laboring 
under the species of mental aberration which satisfied the jury that he 
was quite unaware of the nature, character, and consequences of the act 
be w:is committing. 

If some controlling disease was, in truth, the acting power within 
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him, which he could not resist, or i( he had not a sufficient nsc of his 
reason to control the passions which prompted the act complained of, 
he is not responsible; but we must be ~ure not to be misled hy a mere 
impulse of passion, an idlC', frantic humor, or unaccountn.ble mode of 
nction, but inquire whether it is an absolute dispossession of the :free 
and natural ngency of the human mind. In the language of Erskine, 
"It is not necessary that reason should be hurled from her seat i it is 
enough that distraction sits down beside her, bolds her trembling in her 
place, and frightens her from her propriety." 

And it must be borne in mind that the morn.I, as well as the intellect
ual faculties, may be so disordered by the disease as to deprive the 
mind of its controlling and directing power. 

In order, then, to constitute a crime, a man must have memory and 
intelligence to know that the act be is about to commit is wrong; to re
member and understand that if he commits the act he will be subject to 
punishment; and reason and will to enable him to compare and choose 
between the supposed advantage or gratification to be obtained by the 
criminal act, and the immunity from punishment which he will secure by 
abstaining from it. If, on the other band, he have not intelligence and 
capacity enough to have a crimin.11 intent and purpose, and if his moral 
or intellectual powers are so deficient that he has not sufficient will, con
science, or controlling mental power, or if, through the overwbP.lming 
Yiolence of mental disease, his intellectual power is for the time oblit
erated, he is not a responsible moral agent, and is not punishable for 
criminal acts. 

Guided by these rules, the jury were instructed by the court to inquire 
whether the accused was justly responsible for the act he bad com
mitted, and they were to consider, as aids to a just ccnclusion, the ex
traordinary and unaccountable alteration in his wlwle mode of life; tbe 
inadequacy between the slightness of the cause and the magnitude of the 
offence; the recluse and ascetic life which he bad led; his invincible 
repugnance to all intercourse with his fellow-creatures; his behavior 
and conduct at the time the act was done, and subsequently during his 
confinement in prison, and the stolid indifference which be alone had 
manifested during the whole progress of the trial, upon whose result his 
life or death was dependent. Aud they must continually bear in mind 
that the punishments of the la.w, and especially its severest penalties, 
would be shorn of their salutary influence upon the public when inflicted 
upon one already suffering under one of the most severe and inflicting 
maladies to wbic:h hum:rn nature wns s11hject. 

The jury returned a ver<lict of l•Ol gnilty, on the ground of insanity. 



Argument of Counsel. 

[The prisoner remained n few years in the asylum, n.nd died there 1 

his disease steadily growing worse until he became a mere drivelling 
idiot.] 

TEST OF INSAN!TY-aBILITY TO DISTINGUISH A$ TO RIGHT OR 
WRONG OF ACT. 

FLANAGAN t'. PEor·LE. 

[52N.Y.467; ll am.Rep.731.] 

In the Oou1't of Appeals of New York, January, 1873. 

HON. SANFORD E. C11 uRcn: Chief Justice. 

" WILLIA>! T. ALLEN, l 
11 RUFUS W. PECKlU:O.I, 

u MARTIN Gnov1m, 

" C11AHL1-:s J. FOLGim, Jud9es 
u CJunu:s A. RAPA1.1..01 j 
" CHARLES A~DllEWS 1 j 

The test otresponsibility tor a crimin11J 11.ct when unsoundness ol mind I& set up tor 
11.detenceis thl'cap11.c1tyot thedcfendtrntto distinguis h betweenrightandwrongat 
thetimeofandwithrespecttothcactwhichisthcsubjcctotinquiry. 

En non. to the Supreme Court to review a judgment of tbe general term, 
in the fhst department1 affirming a judgment of the Court of General 
Sessions of New York, entered upon n COU\·iction of the plniutiff in 
error, of the crime of murder in the second degree. 

The plaintiff was indicte<l for murder in the first degree, in killing bis 
wife. The defence was insanity. 

lVilliani F. Kinlzing, for plaintiff in error. Although one bas un
derstanding, yet if he has no will, he cannot commit a crime. 1 Tbe 
"right and wrong" test as to the contemplated a.ct is not favored. 2 

The power of choosing right from wrong is ns essential to legal respon
sibility as the mere capacity of distinguishing right from wrong.a 

B. /[. Phelps, district attorney, for defendants in error. One who is 
conscious that an act is wrong at the time he is committing it, and that 
it is in violation of law, ca:mot properly be said to be insane. 4 

1 1 Hale's P. C.14.; 4 Ria. Com. 21. 
'Rayonlnsanity;Whnrt.&Stille'sMed. 

Jur.; Beck, Dean, Taylor, Med. Jur.; 
Drown's Med. Jur. ot Insanity; Rex v. Had
Jleld, 27 llow. St. Tr.1282. 

' Reg. "· Bleasdale, 2 Car. & Kir. 765; 
Statev.Windsor,5Ilarr.512;Peoplev.Piue, 

2 Barb. 666; Scott v. Com. (Mete. (Ky.) 227; 
Hopps r.People,31 Ill.385;Foutsv.State, 4 
G. Greene (Iowa),500; Hilman'e Case, Wharl. 
Crim. Law, 30; Com. v. Sherlock, 14 Leg. Int 
33;Smith v. Com. 1 Duv. 2'24; Oom. v. Freth, 
3 l'hihl 105. 

• Willis v. The People, 32 ~. Y. 715. 
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.AN"DREWS, J. The judge, among other things, charged the jury thnt, 
"to establish a defence on the ground of insanity, it must be clearly 
pro\·en that at the time of committing the act (the subject of the in
dictment), the party accused was laboring under such a defect of rea
son from disease of the mind as not to know the natmc and quality of 
the act he was rloing i and, if he did know it, that be did not know he 
was doing wrong; " and to this part of the charge, the prisoner, by bis 
counsel excepted. 

The part of the charge excepted to was in the language employed by 
Tr~DAL, C. J ., in 1lf cNttghten's Oase, 1 in the response of the English 
judges to the questions put to them hy the House of Lords as to what 
instructions should be given to the jury, on a trial of a prisoner charged 
with crime, when the insane delusion of the prisoner, at the time of the 
commission of the alleged act, was interposc<l as a defence. All the 
judges except one, concurred in the opinion of TINDAL, C. J . , and the 
case is of the highest authority; and the rule declared in it has been 
adhered to by the English courts. MAULE, J . , gave a separate opinion, 
in which he declared that, to render a person irresponsible for crime on 
account of unsoundness of mind, the unsoundness should, according to 
the law as it has been understood and held, be such as to render him in
capable of knowing right from wrong. 

In the case of Fteeman v. People, 2 the language of TINDAL, C. 
J., in the 1lfcNa']hte1i Gase, was quoted and approved; and BEAltDSLEY, 

J., said: "'Vhcre insanity is interposed as a defence to an indictment 
for an alleged crime, the inquiry is always brought down to the single 
question of a capacity to distinguish between right and wrong at the 
time the act was done." 

The rule was reaffirmed in the case of Willis v. People, 3 and it 
must be regarded as the settled law of this State, that the test of re
sponsibility for criminal acts, where unsoundness of min1l is interposed 
as a defence, is the capacity of the defendant to distinguish between 
right and wrong, at the time of, and with respect to, the act which is 
the subject of the inquiry. 

We arc a~kcd in this case to introduce a new element into the rule of 
criminal responsibility in cases of alleged insanity, and to hold that the 
power of choosing right from wrong is as essential to legal responsi
bility as the capacity of distinguishing between them i and that the ab· 
sence of the former is consistent with the presence of the latter. 

The argument proceeds upon the theory that there is a. form of in-

'" Oenio,28. 3 32N. Y.717. 
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sanity in which the facilities are so <lisordered aml deranged that a man, 
though he perceive the moral quality of his acts, is unable to control 
them, and is urged by some mysterious pressw·e to the commission of 
acts, the consequences of which he anticipates, but cannot avoid . 

'Vbatever medical or scientific authority there may be for this Yiew, 
it has not been accepted by courts of law. 

The vagueness and uncertainty of the inquiry which would be opened 
and the manifest danger of introducing the limitation claimed into the 
rule of responsibility, in cases of crime, may well cause courts to pause 
before assenting to it. 

Indulgence in C\'il passions weakens the restraining power of the will 
and conscience; and the ruiesuggested would Ue the c1Jver fo( the com
mission of crime and it3 justification. The doctrine that a criminal aC;t 
may be excused upon the notion of an irresistible impulse to commit it1 

where the offender has tile ability to discover his legal and moral duty 
in respect to it, has no place in the law. ROLFE, B. , in Reg. v. Al
lunt, where, on the trial of an indictment for poisoning, the defendant. 
was alleged t.o have acted under some moral influence which he ~ould 
not resist, said: "Every crime was committed under an inllucnce of 
such a description i antl the objeC;t of the law was to compel these people 
lo control tllese infl.uen1..es." 

The judge intende<l, Ly the proposition excepted to, ns is apparent 
from the other part of tlie charge, merely to instruct tlie jury as to the 
character and extent of mental unsoundness which, if proved, would 
shield from criminal responsibility; and it must have been so under
stood by the jury and counsel; and to the rule thus propounded by 
the judge, the exception was pointed. 'Vliat was said as to the meas
ure of proof of insanity was incidental and collateral to the main propo
sition; and if an inadvertent error in phraseology crept in 1 it did not 
mislead, and was not excepted to. 

In Peo1ile , .. JlfvCan11 1
1 it was held that it was error to charge the jury 

in a criminal case that the insanity of the prisoner must be proved be
yond a reasonable <loubt, to entitle him to an acquittal. This was the 
extent of the decision. The question was not in the case, whether the 
prisoner would be entitled to the benefit of a doubt upon the evidence 
introduced by him to esta.blisll the defence. What is said by the learned 
judges upon that subject is entitled to such weight as their character 
and learning, and their arguments entitle it to .2 It is not necessary 
f ,)r us t0 consider the question in this C3Se; Uut we prefer to leave it pre-

2 SeePeoplev.Schryver,42N. Y.l, 
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cisPly where the cnscs cited leave it, r1.11 open question, so far as judi
cial authority in this State is concerned . 

The exception considered is the only one presented or argued by coun
sel1 and we are of the opinion that the judgment should be alfirmed . 

All COUCUfj RA..PALLO, J. , in result. 
Judgment affirmed. 

TEST OF RESPONS!BfLfTY - BURDEN OF PROOF. 

\VALKER v. PEOPLE. 

f26 Hun, Gi: 1 N. Y. Crim. Rep. 7.] 

In the Supreme Court of New York (First Depart1T~ent), October, 1881. 

1. Test of Responsibility. -Where the defence or insanity is interposed to an indict· 
ment, the true test of criminal 1·cspons1bilily is, whether the accused hadsulllcient 
rea son to knO\V right from wrong. If he had sufficient inielllgencc to know it, whether 

~·~ia~~~e:.ufficieut power to eoutrol or govern his actions is a matter o! no moment 

2. B urdenofProof.-The burden o! proving" sanity does not fall upon the prosecution 
Theprcsumpt10nisthatcveryoneissane,and the prisoner mu,,,tovercome this vre 
sumption by satisfactory evidence. If, however, there is reasonable doubt as to !he 
pr1sooer'ssan1ty,arisingupontheevidencein the case, and upon notbingclsc,tbejury 
shouldg1vcthcaccusedthebeucntoftbatdoubtandacq,uithim. 

3. Same-Instructions.-Whcrc the recorder's charge, nccompanied the foregoing 
J>I"Oposilions with the instruction that the insanity must be clearly vroven; /1eld,that 
the charge was correct 

Wnrr 01', Enrwn. to the Court of General Sessions for the city and 
county of New York to review the conYiction of George 'Yalkcr, the 
plaintiff in error, upon rm indictment charging him with the crime of 
abduction 

George Walker was tried and convicted at the August term, 1881, of 
the General Ses::;ions, for the crime of the abduction of a little girl 
n:imed Katie H ennessy, and was sentenced to the State prison for the 
term of ten years. The defence interposed to the indictment was 
insanity. 

It was proYed that the prisoner had enticed a little girl, aged about 
eight years, from the street in front of her parents' house, in the city 
of New York, and had taken her into the upper part of the city. The 
attention of a passer·by having been attra<:ted to Walker and the girl, 
he questioned the child, who said tl1e man was not her father, that be 
was taking her away, and that she wanted to go home. The prisoner 
was arrested 1 and the child returned to her p:uents. 
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Katie Hennessy, the abducted child, testified, that while she and the 
prisoner were together on the street r::i.ilroa<l, on their way up town, he 
hacl put his hands under her clothes. 

Two doctors, Hardy and Jackson, physicians to the city prison, 
where the pl'isoner was confined after his arrest, testified that they bc
lic\•ed, from examinations of, and conversations with the prisoner, that 
he was insane; that the prisoner did not recognize the gravity of his 
offence, was afraid of the people in the prison, was wandering and dis
connected in h is conversation, wns subject to delusions as to an imag
inary conspiracy of chemists against him, on account of valuable 
discoveries which he had made; his manner was nervous and uneasy. 
Ile was suffering from chronic ma.niu. 

It was proved tb:it the prisoner had been sentenced to a term of ten 
years in the State prison at Trenton, N. J. (where he feigned insanity), 
for rape, and had also been confined in the (New York) City Prison on 
a charge of assault on a young woman. 

Dr. Spitzka testified that he had examined the prisoner at the instance 
of the Society for the Prevention of Cruelty to Children, that the pris~ 
oner was perfectly sane, that he was shamming insanity, and shamming 
very clumsily. 

At the close of the trial the following requests to charge were made 
on behalf of the prisoner. 

Coun.'lel . -I ask your honor to charge the jury as the law in this· 

I. The true test of Cl'iminal responsibility, where the defence of insan
ity is interposed to an indictment, is, whether the accused had sufficient 
reason to know right from wrnng i and whether or not he bad sufficient 
power of control to gm·ern bis actions. 

THE RECORDER . - I will charge the first part of that proposition, 
viz.: "The true test of criminal responsibility, where the defence of in
sanity is interposed to an indictment, is, whether the accused bad suffi~ 
cient reason to know right from wrong." I decline to charge the latter 
part, viz. : ''And whether or not he had sufficient power of control to 
govern his actions." 

Counsel for prisone1· excepted to the refusal of the recorder to charge 
as requested. Exception. 

II. Where a person acts under the influence of mental disease, he is 
not criminully accountahle. 

Tm: RECORDER . -That I decline to clw.rge, except as I intend to 
charge. 

Counsel for prisoner excepted to the refusal of the recorder to charge 
as requestctl. Exception. 
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III. The defendant in a crimianJ case is not required to prove his 
insanity in orcler to arn.il himself of that defence, but merely to create 
a reasonable doubt upon this point, whereupon the burden of proving 
bis sanity foils upon the people. 

T11E RECOUDER. - I decline to charge that. Refused. 
Oomisel for pri,soner excepted to the refusal of the court to charge as 

requested. Exception. 
TnE RI-:conoER, in the charge to the jury said: That to establish a 

defence on the ground of insanity, it must. be 0 clearly proven" that, at 
the time of committing the act, the subject of the indictment, the party 
accused was laboring under such a defect of reason from disease of the 
mind, as not to know the nature and quality of the act he was doing, 
and if he did know it, that he did not know he was doing wrong. 

Gou.iisel ft>r prisonu excepted specifically to the worcls '' cleetrly 
prouen" as charged. Exception. 

1Vi'lliam .. F. J{intzing, for plaintiff in error. 
John j}fcKeon, district-attorney for the people. 
BRA.DY, J . -The plaintiff in error was indicted and tried for the crime 

of abduction, and was convicted and sentenced to the State prison for 
the term of ten years. The response made to the charge was insanity ; 
upon the trial, the counsel for the plaintiff in error requeste1l the court 
to charge, first, that the true test of criminal responsibility, where the 
defence of insanity is interposed to an indictment, is, whether the 
accused had sufficient reason to know right from wrong, and whether or 
not he bad sufficient power of control to go,·e1·n bis actions. Tlle 
learned recorder, in answer to this request, said: -

"I will charge the first part of that proposition, namely, 'the true 
test of criminal responsibility, where the defence of insanity is inter
posed to an indictment, is, whether the accused had sufficient reason to 
know right from wrong., " But be further said: "I decline to charge 
the hitter part, namely, 'and whether or not he bad sufficient power to 
govern and control his actions.''' 

The prisoner, by his counsel, excepted to the refusal to charcre as 
requested. 

0 

The counsel for tl.1e prisoner also requested the recorder to charge 
that the defendant, in a criminal case, was not required to prove his 
insanity in order to avail himself of that defence, hut merely to create a 
reasonable doubt upon that point, "whereupon the burden of proving 
sanity fa11s upon the People." 

The learned recorder declined to charge as requested, and the coun
sel for the plaintiff in error duly excepted. 
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The recorder in his charge to the jury, said that to establish a de
fence on the ground of insanity, it must be clearly proven that at the 
time of committing the act, which is the subject of the indictment, the 
party accused was laboring under such a defect of reason, from a 
disease of the mind, as not to know the natnre and quality of the act 
be was doing, and, if he did know it, that he dill not know that he was 
doing wrong. 

· Counsel for the plaintiff in error excepted to the words "clearly 
proven," as used in this extract from the charge, and the exception was 
duly noted. 

It will be perceived, in reference to the first request, that, in addition 
to the proposition as to the capacity of the plaintiff in error to know right 
from wrong, it was designed by his counsel to create another test or 
condition, namely, as to whether the plaintiff in error had sufficient 
power to govern and control his actions, which is to say, in effect, if he 
bad sufficient reason to know right from wrong, and knowing it, had not 
sufficient power to control and goYern his actions, and did the net 
charged, with a knowledge, therefore: that it was wrong, the act was to 
be regarded as that of an insane person, and one irresponsible for his 
deed. 

It is enough to say that there is no precedent for such a combination 
of elements, as is presented in this request. The true test, upon the 
authorities, is that announced by the learned recorder, namely, whether 
the accused had sufficient reason to know right from wrong, and if he 
had sufficient intelligence to know it, whether be bad sufficient power 
to control or govern bis actions, was a matter of no moment whatever· 
Assuming that he had reason enough to know tba.t be was doing wrong 
when he committed the act of which he stood accused, it was his duty 
to control himself , a duty which he owed to God and man, and one, for 
the omission of which, under the law of the land, he was to be punished. 
The courts have gone quite far enough in declaring that if the accused 
is laboring under such a defect of reason from dis('ase of the mind, as 
not to know the nature and quality of the act he is doing, and if l~e did 
know it, that he did not know that he was doing wrong1 be should Ue 
regarded as irresponsible for the act charged against him. 

There are some obilPr dicta which would seem to evidence an inten
tion to shroud this <loc·trine in doubt, or to lrnmper it with conditions 
subversive of its clearness and efficiency; but they have not been 1vlopted 
in any ndjudicated case ai expressive of the law of this State. If, when 
a person is put upon trial, it is urged on bis behalf that he was insane 
at the time of the commission of the crime of which be is accused, be is 
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not entitled to the benefit of the rule go,·erning that ~wcrmcnt to any 
greater extent than that expressed by the recorder in this case; and it 
is to be gfren to the jury, as a rule, without conditions and witllout 
qualifications. If the testimony submitted for the consideration of the 
jury cstnblishecl such mental infirmity as the rule itself suggests, then 
the prisoner is entitled to his dischnrge upon the ground of his irrespon
sibility. But if the testimony docs not folly respond to these require
ments, then he mu st suffer as a person presumed to be sane, and 
on whose behalf sufficient eddence ha.cl not been given to overcome this 
presumption.I This is all that it is deemed necessary to say with regard 
to the first request. 

The second request herein stated is subtle in its character; it is that 
the defendant in a criminal case is not required to prove his insanity, in 
orJer to M'nil himself of that defence, but merely to create a reasonable 
doubt upon this point, whereupon the burden of proving insanity falls 
upon the People. It would be sufficient, in answer to the exception 
which was taken to the refusal of the recorder to charge this request, 
that the burden of proving sanity docs not fall upon the People in any 
case. The prisoner is arraingecl, and the jury are impannelled with two 
legal presumptions existing- one that lie is innocent, and the other 
that he i-. s~ine. If the prisoner is to be rclie\·cd from the consequences 
of his offence, by reason of a mental infirmity existing at the time of 
his transgress ion, amounting to insanity, it becomes his duty, or the 
duty of some person on his behalf, to overcome the presumption of 
sanity by satisfn.etory e,•idcnce, and the People may rest upon the pre
sumption of sanity without resorting to any proof. This point has been 
expressly decided in Walter v. People, 2 which was a case of homicide. 
The court was requested to charge, as a proposition of law, that in a 
case where the defence consists of the insanity of the prisoner, it be
comes incumbent upon the prosecution to pr0\'0 him sane. The court 
said that, as an abstract proposition, the request was manifestly un
sound; that sanity was presumed to be the normal state of the human 
mind, and that it was ne\'er incumbent upon the prosecution to give 
affirmative e'iclence that such a state exists in a particular case. And 
this doctrine was reaffirmed in the case of Ferris v. People,3 and again 
reasserted in the case of Brotherton v. People ,4 in which Cnun.cH, J., 
delivering the opinion of the court, said: ''Sanity being the normal and 
usual condition of mankind, the law presumes that every individual is 

1 Freeman v. People, 4 Denio, tl; Willi9 2 32 ~. Y. 147. 
v. People , 32 !'(. Y. 7li; .Fla nagan v. People, a 35 N. Y 125. 
5:?Jd.46i. 
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in that state; hence, a prosecutor m:iy rest upon that presumption 
without other proof. The fact is deemed to be proof prima f11cif'." 

Inasmuch as the request contained more, therefore, than the prisoner 
was entitled to, the recorder was not obliged to charge it, u~1dcr well 
settled rules. In addition, however to this response, it must be further 
said 1 that the request, aside from the objectionable portion which has 
been referred to, from its phraseology called upon him to declare that 
the defendant, in a criminal case was not required to prove his insanity, 
in order to avail himself of that defence, but merely to create a reason
able doubt upon this point, namely, upon the point of insanity. The 
learned counsel for the plaintiff in error, no doubt, designed to state 
that it was sufficient for his client to create a reasonable doubt upon his 
sanity, but the request docs not contain that proposition. If there were 
nothing else to be s:iid upon this particubl· element of the case, this view 
might be regarded as hypercritical; but tbe learned recorder substan
tially charged upon the rule which the prisoner's counsel doubtless i11-
te111J.etl to invoke by the request itself, for he said, after referring to the 
evidence of insanity: -

t' It is for you to determine, upon all this evidencei whether or not 
on June 15, 1881, when it is alleged that this man perpetrated the of
fence of abducting this child, he was sane or insane; in other words, 
whether bis mind was in such a condition that he was perfectly able to 
comprehend and understand the difference between right and wrong, 
ancl that he clicl knOw that be was doing a wrong act, if he had sufficient 
mind to form that intent which the law requires must beprornd to exist; 
and it is for you to determine those questions; they a.re purely ques
tions of fact. If you come to the conclusion that the prisoner was 
insane at the time it is charged he perpetrated this crime, you will find 
him not guilty on the ground of insanity. If you come to the conclu
sion, beyond all reasonaiJle doubt, that be committed the crime of 
abduction as I have denned it; if the testimony satisfies you beyond a 
reasonable doubt of his guilt, and that he was not insane, it will be your 
duty to convict; and further, if there is any reasonable doubt arising 
upon the evidence in the ca5e, and upon nothing else, it will be your 
duty to gi,•c the prisoner the benefit of that doubt and acquit him." 

It must be further said ia regard to this request, tbat in the case of 
Brotherton v. People, 1 it appeared that the judge in charging the 
jury used this expression: t• The allegation of insanity is an affirmative 
is~ue, which the defendant is houn(l to prove, and you must be satis
fied from the testimony introduce I by him that he was insane." And 

I Sipra. 
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he further charged that if there was a well founded doubt whether the 
mnn was insane at the time he fired the pistol, the jury were to acquit 
him. It was held, that in these two paragraphs of the charge, taken 
together, there was no error, and the court in reYiewing the trial said that 
the prisOner was bound to prove that be was not sane, and whether in
sanity was called an affirrnati,·e issue, or it is stated that the burden of 
proof of insanity is on the prisoner in order to overcome the presumption 
of sanity, is not very material if the jury are told, as they were, that 
a reasonable doubt upon that question entitled the prisoner to au 
acquittal. 

The jury in tllis case were told that if they came to the conclusion 
that the prisoner was insane at the time it was charged he perpetrated 
the crime, they were to find him not guilty on the ground of insanity, 
and further, that if they came to the conclusion beyond all l'easonable 
doubt that he committed the crime, and that he was not insane, it was 
their duty to condct him; and further, that if there was any reasonable 
doubt arising from the evidence in the case, he was entitled to ti.Jc bene
fit of that doubt, and it was their duty to acquit him. They were sub
stantially charged, therefore, that if there was a doubt about the guilt 
of the plaintiff in error, arising either from his innocence of the crime 
itself, or from a doubt. as to his sanity, that he was entitled to a verdict 
of acquittal. 

It will ham been perceived that in the case of Bmtherton, to which 
reference has been m~ule, the cllarge was directly to the effect that the 
insanity urged on behalf of the prisoner was au affirmative issue, which 
he was bound to prove, and that the jury must be satisfied on the testi
mony introduced hy him that he was insane, which was not done in this 
case. The learned recorder charged that to establish the defence of in
sanity it must be clearly prornn that at the time of committing the act 
which was the subject of the in<lictment, the party accused was under a 
defect of reason from a disease of the mind; so that the case of B1·oth
erton and this one arn, in the respects in which they have been com
pared, in harmony. 

From what has been said, the view entertained of tile exception to 
the charge in which the learactl recorder used the words " c.:learly 
proven" may be foreshadowed. The exception in this respect is re
garded as valueless. As already suggested, taken in connection with 
another paragraph, to which reference bas been made herein, it is no 
broader than the charge sustained in the ca"e of Brotherton v. PefJple.1 

In that case it was charged that the prisoner's insanity was an affirma-
1 Supra. 
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tiYe issue which be was bound to proYe, and in this case it was declared 
to be a defence, which must be clearly pro,·en. The cases are analo
gous and parallel. The precise question presented by the exception, 
although it has not been definitely decided in this State, and although it 
may seem to be in doubt, 1 appears to have been answered in the Case of 
1llcNaghten,2 in wbich Lord Chief Justice T1!1.-U.-\L said, that the jury 
should be told that ''to establish a defence on tbe ground of insanity, it 
must be clearly proven that at the time of committing the act the party 
accused was laboring under such a defCct of reason from a disease of 
the mind as not to know the nature and quality of the act he was doing, 
or if he did know it, that he did not know what be was doing was 
wrong." This case is regarded, the~efore, as an express authority for 
the proposition that the defence of insanity must be clearly proven in 
order to 0Ye1·come the presumption of s::mity. which the prisoner en
counters at the commencement of his trial. 

The question of insanity, in its legal phases, may be a very interest
ing subject to discuss. It certainly presents a very broad field when 
contcmpbted with the numerous adjuclications, both in this country 
and in England, affecting it, and the number of elementary writers who 
have considered it; but it is not necessarily the duty of an appellate 
court to write a. review of these cases. It is enough to express the con
clusion arrived a.tin rnga.rd to it when presented for examination upon 
consideration of the controlling decisions in this State bearing upon 
it. This has been done in this opinion, and it follows that the judgment 
must be affirmed. 

D.\NrEr.s, J . -The law ot this case seems to have been carefully ob
served at the trial. Upon both the important points presented, the 
instrnctions given the jury were in strict accord with tbe anthorities 
which have long been regarded as correct expositions of the law. In 
McNaghten's Gase, the proper course to be followed in the disposition 
of the defence of insanity was considered and determined by the House 
of Lords, the highest English juclici:.ll authority. And it was then held 
that "every man is presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for bis crimes, until the contrary be 
proved." And" to establish a defence on the ground of insanity, it 
must be clearly proved that at the time of the committing of the 
act, the party accused was laboring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality 
of the net he wn.s doing, or if he clid know it, that he did not 

1 See rco1>le 11. McCann. 16 N. Y. ~s; 

Flanagan r. Pcople,52Id.4G7. 
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know be was doing wlrnt was wrong." "If the accused was 
conscious that the act w:is one which he ought not to do, and 
if that was, at the same time, contrnry to the law of the land, he 
is punishable.·' 1 The same subject received the consideration of 
the Court of A11pcals in Flan(l;J<m v. People .2 Ancl the same crite
rion was snnction for the disposition of t.hc defence of insnnity, as 
that which was adopted by the preceding case in England. And in the 
latter case it w:ts further held that the accused was not entitled to an 
acquittal, simply because the criminal act might b~we been committed in 
subordination to some irresistible impulse or inclination. This point 
was urged in behalf of the prisoner in that case, by the same learned 
counsel now representing the present plaintiff in error, and it was an
swered by the court, in very plain language, as follows: "Indulgence 
in evil passions weakens the restraining power of the will and conscience, 
and the rule suggested would be the cover for the commission of crime 
nnd its justification. The doctrine that a criminal a.ct may be excused 
upon the notion of an irresistible impulse to commit it, where the offender 
has the ability to discover his legal and moral duty in respect to it, 
has no place in the law." And the remark of an a!Jle English justice, 
that " every crime was committed under an inOuence of such a descrip
tion, and the object of the law was to compel people to control these 
influences," was repC'ated with approval. 3 In Reg. v. Jiaynes, 4 this 
subject was further considered, and it was there observed that ' 1 if an 
influence be so powerful as to be termed irresistible, so much the more 
reason is there why we should not withdraw any of the safeguards 
tending to counteract it. There are tJlree powerful restraints existing, 
all tending to the assistance of the person who is suffering under such 
an influence: the restraint of religion, the restraint of conscience, and 
the restraint of the law. But if the influence itself be held to be a 
legal excuse, rendering the crime dispunishable, you at once withdraw 
:i most pmVerful restraint, that forbidding and punishing its perpetration. 
'Ve must, therefore, return to the simple question: 'Diel the prisoner know 
t 11e nature of the act be was doing, and did he know he was doing what 
was wrong?' '' 5 These principles present the gist and substance of the 
law upon these subjects. They ha,·e been discussed in very many other 
instances, and concurring in the same conclusions. For that reason, 
particular reference to them is at the present time not necessary. To a 
great extent, they are considered in the charge of Mr. Justice BRADY, 

110Cl.&l"ia.200,210. 
2 52~. Y.467. 
3Jd.4.00. 

41F.&F.666. 
~ Id . 661. 
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to which concurrence and approval may very properly be gi\·en. For 
the reasons assigned by him, and those suggested by Presi<ling Justice 
DAVIS, and maintained in such plain language as to preclude the possi
bility of misapprehension on the occasions just referred to 1 this conYic
tion should be affirmed . 

DAvrs, P. J. -On the qttestion, what constitutes the insanity which, 
in law, exonerates from the punishment of crime, on the ground of irre

sponsibility, I concur fully in the views and conclusions of my brother 
BRADY. On the question of the burden of proof after evidence has 
been given by the accused tending to show insanity, the learned recorder 
had girnn to the jury, in bis charge, the true rule applicable to a case 
of the kind when it comes upon all the evidence to be submitted to the 
jury, and having done this 1 it was no error to refuse to submit upon the 
part of the prisoner a proposition which, if correct in itself 1 was only 
calculated to confuse the ju ry hy distracting their attention from the 
real question, which, upon t.he whole evidence, bad already been cor
rectly submitted to them. The recorder committed no legal error in 
refusing to charge as requested, in. the form presented by the counsel 
for the prisoner. I concur, therefore, in the affirmance. 

Conviction affirrned 

Jn. the New York Court of Appeals, February, 1882. 

1. Teat ot Criminal Re9ponsibility . -The true teat o f criminnl reFponslbility where the 
defcnceof insamty111lnterposcd to an 11nlictmcnt is, whether lhc nccused had&Uffi· 
c1entrenson to know the nature and (JUalityof 11111 net, and whether he had sufficient 
rcaeontokuownghtfromwrong. 

2. Power to Control Action.-ln his charge the recorder refused to add to this proposi
t1on the further one," flnd whc1herorno he (theaccuscd)hadsuflicientpowcrofcou· 
trol to govern bis actions." Iftll/,thnt the refusal wns t>rO!Jer,as the recorder had 
chnrgcdthnttheaccusedmusthnvesuffic1entcoutrolofhismculnlfaculticstoforma 
crnninal intentbcforehecanbeheldresponsiblefora criminal act, which was nstar 
a&thecourtsbouldgoonthesubjectofcontrol. 

3. Burden ot Proot.- H no evidence is given on the subject of the mental condition of 
theaccused,thepresumptionis that he isflaue. Whcreevidcnceou the flubjectis 
offered by the defence tho prosecutor may produce answering teshmony, lmt he mu"t 
satisfythejury onthewholec\•idcncethat thep risoncrwasrcsponsible; for llrna.ffir. 
mntiTO o f the issue tendered by the imlictmenl rcmniu11w1ththeprosecution to the 
endofthetrial. 

•· The Defence ot Insanity should not be &U9talned on vague and shadowy testimony, or 
mcnlcOnjccture. 'l'hereflhoultl\Jeclcarandsubstantialcvhlenceoflnsanity,but1f 

~~1~~~ 01~· 13P~~ ~~~1~~1:~~ t~1~1:~~:~ti,1~:1~ct~a=:· :;u:t~:~.onable doubt, the accused Ii. 

4 
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En1w1~ to ihc Supreme Court, General Term in the First Depnrtment, 
to reYiew the judgment of affirmancc in this case, just reported. 

RArALLO, J. -The prisoner was imlicted arnl tried in the Court of 

General Sessions of the city of New York for abclucting one Katie 
Hennessy, a child between SCYCll and eight years of age. The evidence 
tended to show that the purpose of the abductor was to take indecent 
liberties with her. The defence was insanity, and evidence wns adduced 
on the part of the prisoner in support of thnt defence. 

The only errors alleged in the case arc the refusnl of the recorder to 
charge cel'tain propositions subrnittc<l by the counsel for the prisoner, 
and the charge of the recorder on the subject of the proof of insanity 
required of the prisoner. Tlie exceptions to these rulings will be ex
amined serintim. The first request was to charge " that the test of 
criminril responsibility, where the defence of insanity is interposed to an 
indictment, is, whether the accused ha<l sufficient reason to know right 
from wrong, and whether or not he h::id sufficient power of control to 
govern his actions.'' 

The recorder charged the first part of this proposition, bnt declined 
to charge the latter part, "whether or not he bad sufficient power of 
control to govern his actions." 

The doctrine of irresponsibility for a crime committed by a person 
who had sufficient mental capacity to comprehend th~ nature and quality 
of his ac.:t, an1l to know that it was wrong, on the ground that he bad 
not the power to control his actions, has not met with f~wor in the adju
dic!ltions in this State. 1 But, without entering upon a discussion of the 
question on its general merits, we nre of opinion, that in the present 
case, it would lrnxe been clearly imprnper to submit to the jury any 
such vague test as that requested, when considered with reference to 
the charncter of the crime for which the prisoner was on trial, nnd the 
testimony which was before the jmy as to bis previous similar offences. 

The jury, upon the evidence, might have found tlrnt the prisoner bad 
an uncontrollable propensity to abduct young girls, or that his appetites 
were so depraved and o\·erpowering that he was unable to resist tbem

1 

:i.nd if tlwy so found, the charge, as requested, would have led them to 
suppose th!tt it was their duty to acquit, even though they were snt isfied 
that he wns possessed of sufficient reason to know that the act was 
wrong and criminal. 

The court did charge that a man must ba,·e sufficient control of bis 
mental faculties to form a criminal intent, before he can be held respon-

1 Flanag:rnv.Pcoplc,52::"1. Y. 4.6i. 
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sible for a criminal net. Tbis, we think, was as far as the court could 
go on the subject of control, under the circumstances of this case. 

The second proposition requested to he charged was: " Where a per
son acts under the influence of mental disease be is not crimina.lly ac
countable." 

This the recorder declined to charge, except as he intended to charge, 
and he did cb:lrge in the words of the statute, that "no act done by a 
person in a state of insnnity C!ln be puni~hed as an offence." This was 
a much more accurate statement of the law than that requested, and it 
was not error for the recorder to give it the preference, nncl decline to 
adopt the phraseology of counsel. 

The third request to charge was thnt "the defendnnt in a criminal 
case is not required to prove his insanity in order to avail himself of 
that defence, but merely to create a reasonable doubt 11pon this point 1 

whereupon the burden of proYing bis sanity falls upon the People." 
This request was refused, and an exception taken. 

The recorder, in bis charge, instructed the jury on the subject of the 
burden of proof as to the sanity of the prisoner, in entire accordance 
with the decisions of this court. After having instruC'tcd them, in a 
manner not excepted to, as to what constituted sanity and insanity, he 
said to them: 41 It is for you to determine those questions; they are 
purely questions of fact. If you come to the conclusion that the prisoner 
was insane a.t the time it is charged that he perpetrated this crime, you 
will find him not guilty on the ground of insanity. If you come to the 
conclusion beyond all reasonable doubt, that be committed the crime of 
abduction, as I hm·e defined it; if the testimony satisfies you, beyond a 
reasonable doubt, of his guilt, and that he W!l.S not insane, it will be 
your duty to convict. If there is any reasonable doubt nri :S ing on the 
evidence in the case, and upon nothing else, it will be your duty to gh·e 
the prisoner the benefit o~f that doubt and acquit him . '' 

The burden of establishing, beyon<l a reasonable doubt, as one of the 
elements of guilt, that the prisoner w:i.s not insane, Wfl.S by this charge 
cast upon the prosecution. 

Indeed, on examining the whole case it appears that the sanity of the 
prisoner was the only controverted point, the sole defence being his 
insanity, and it was the only serious question presented for the consid
eration of the jury. 

The most recent expression of this court, in respect to the burden of 
proof in cases where the defence of insanity is interposed, is contained 
in the opinion of DANFORTrr, J. 1 in the recent case of O' Connell v. 
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People. 1 It was there said, in substance, that the guilt of the pris
oner depended upon two questions, viz. : whether be committed 
the act charged, and whether he was in such condition of mind as 
to he responsible i that the burden of proof as to both was upon the 
prosecution; that the legal presumption that every man is sane, 
wns sufficient to establish his sanity until repelled by proof; that 
1f the prisoner gave no evidence, the fact stood. If he gave evidence 
tending to overthrow it, the prosecutor might produce answering testi
mony; but he must satisfy the jury, upon the whole evidence, that the 
prisoner was responsible; for the affinnalirn of the issue tendered by 
the indictment remained with the prosecution to the encl of the trial.2 

In the case of O'Connell v. People, above cited, a specific request was 
made and the court refused to charge that "if from the evidence in the 
case a reasonable doubt arose in the minds of the jury as to the sanity 
or insanity of the defendant, that be was entitled to the benefit of that 
doubt." This proposition, was in the abstract, entirely sound, and in 
accordance with the Yiews expressed by this court, but the refusal to 
charge it was sustained here, on the ground that the same point was 
covered by the general charge, in which, after submitting to the jury 
the question of the sanity or insanity of the prisoner, with the instruc~ 
tion that if insane he was not responsible, the judge charged that if they 
had a reasonable doubt, frnm the eddence, that the prisoner was guilty 
of the crime, they should give him the benefit of that doubt. 

This court held, in su1Jstancc1 that where the judge properly submits 
to the jury a proposition covering the whole issue, and instructs them 
that they must find it beyond a reasonable doubt, he cannot be required 
to subdhicle it a.nd charge separately as to each of the elements necessary· 
to constitute the crime i that it must be established beyond a reasonable 
doubt. In this holding we confirmed the conclusion reached in the 
present case by the presiding jmlge at general term, that when the judge 
giYes to the jury in bis cbarge the true rule applicable to the case, when it 
comes to be considered on all the evidence, it is not enor to refuse to 
submit a separate proposition, which, crnn though correct in itself, is only 
calculated to confuse the jury by distracting their attention from the test 
question, which is to be determined on the whole e,·idcnce. These re
marks apply specially to the case at bar, for the request to charge is by 
no means as accurate as that in the case of O'Connell. It invol~ed two 
propositions; first, that the defendant is not bound to prove his insanity 
to avail himself of that defence. This is innccurate, for he must, be-

2 See also Brolberton t•. People,;.; x. 1'.159. 
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yond ca,,il, girn proof of it, or the presumption of sanity prevails, and the 
request was not confined to conclusive proof or proof beyond a reasonable 
doubt. Secondly, that he is only required to create a reasonable cloub
ns to his sanity. This is extremely vague, and well calculated to mist 
lend, especially as connected with the first branch of the request. It is 
not even confined to a doubt arising upon the evidence. But eYen had 
the request been framed accurately, our recent decision, above referred 
to bolds, thn.t it was not error to refuse it, where the point was fully cov
ered by the charge as given. 

The remaining exception relates to the charge that "to establish a 
defence of insanity it must be clearly proved," etc., the exception being 
to the expression ''clearly proved.'' 

This was not t11c language of the recorder , but was read from an 
opinion which he adopted, and is a quotation from the opinion of Ch. J. 
Tr:o..'l)AL gil-cn in the celebrutc<l },fcNaghten Ca.se . • If, by this expression, 
the jury were gh•cn to understand tlrn.t the insanity must be proved 
beyond a reasonable doubt, it of course was at variance with the law of 
this State.2 But if it meant that there should be clear and substantial 
evidence of insanity to justify nn acquittril on that ground, it was 
unobjectionable.3 

The adoption of the language used in the },fcNaghten Case, that the 
defence of insanity should be clearly proved, having been accompanied 
in the present case with the instruction that if the testimony satisfied 
the jury beyond a reasonable doubt of the guilt of the prisoner, and 
that he was not insane, it would be their duty to convict; but that if 
there was any reasonable doubt arising upon the evidence in the case, it 
would be their duty to give the prisoner the benefit of that doubt and 
acquit him, the jury could not have been misled as to the bmdcn of 
proof, or the degree of proof required of the prisoner to o,·ercomc the 
presumption of sanity, and the charge was quite ns favorable to him as 
he was entitled to. 

" ·hatever may have been the idea which the language of Ch. J. 
TINDAL was intended to convey in the McNaghten Case, ·we think that 
it was so qualified in the present case, by tbe connection in which it was 
used, and the explanation which accompanied it, tllat, taking tbc whole 
charge together, it amounted to nothing more than that there should be 
substantial and clear evidence of insanity to justify an acquittal on that 
ground, and that the defence should not be sustained on vague and 
shadowy testimony, or mere speculation and conjecture. In Bmtherton 
v. People,4 the judge clmrged the jury as follows: u The allegation of 

110Cl..tf'in.'100. 
! Peoplev.M.cCann,IGN. Y.68. 
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insanity is an affirmn.tirn issue which the defendant is bound to tJrove, 
and you must be sn.tisfied from the testimony introduced by him that he 
was insane;" but he also charged: "If there is a. reasonable doubt, a. 
well founded doubt, whether the man was insane at the ti inc he fired the 
pistol, you will acquit him." This cow·t held, that taking the two 
paragrnphs together, there was no error. 

The opinion in that case was written by our late brother, Ch. J. 
C11cnc11 1 than whom no judge approached the consideration of criminal 
cases in a more humane spirit, or was more careful that all the legal 
rights of acc:nsed pei·sons should be properly guarded; but the natural 
force and directness of his mind led him to regard the substance of what 
was said to the jury, rather than nice distinctions in forms of e:~q)rcssion, 
and drew from him the remark that "the prisoner was bound to pro,·e 
that he was not sane. and whether insanity is called an affirmative issue, 
or it is stated that the burden of proof of insanity is upon tlie prisoner, 
is not very material, if the j ury arc told, as they were in this case, that 
a rN1.sonablc doubt Upon that question entitled the prisoner to an 

acquittal." 
"\\re think there was no error in the refusals to charge as requested, or 

in the charge as gi,·en, when taken as a whole, and consequently the 
judgment should be affirmed. 

All the judges concurred, except TRACY, J., absent. 

TEST O~' INSANITY -EXPERTS-DELtRIUM TREMENS- INT OXICA. 
TION NO DEFENCE - BURDEN OF PROOF. 

UNITED STATES v. McGLui;: . 

[l Curt. l.] 

/11, the Unitecl Stales Circuit Court, District of Massachuselt!, October 
Term,1851. 

H~~- ;;:~~~=R~~u~~RTIS, }Judges. 

I. T he A ccused M ust be P resumed to be sane till his insanity is proved. 

2. T est of I nsanity. - It is not every kind or degree of insanity which exempts from pun
ishment. If the accused understood lhe n:Uure of hie act; if he knew it was wrong 
and deserved punishment, he is respon~ible. 

S. Experts are not Allowed to Give their opinions on the case, where it~ tacts are 
:~::~:~rted; but counsel may put to them a state of l:tcts, aud ask their opinions 
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Sylb.bus n.nc\ Facts. 

"· Delirium Tremens. -Ir a person sulfering u11dc1· deliriun• treme1is, is so far insane a. 
uotto know Lhc uature of his act, etc., he is noLpunishal.llc. 

5. Intoxication no Defence, When. - Ha person, while sane and responsible, makes 
himseU intoxicated, and while intoxicaled, commits murder Uy rea:son of insanity, 
whichwa~oncofthccousequencesof intoxication, and one of the attendants on that 
statc,hcisreeponsible. 

6. Burden ot Proof. -The hnv does not presume insanity arose from any particular cause; 
audit thegovernmentassertsthatthcprlsonerwnsguilty,though iasane,becausehis 
iubauitywasdrunken madue .. s,thisnllegalion must lie proved. 

This was an indictment for the murder of Charles A. Johnson, first 
officer of tb.c bark Lewis, of Salem, l>y the second officer of the bark. 
One count alleged the offence to have been committed on the high seas, 
and another in a bay within the dominions of the lmaum of 1\[uscilt, a 
foreign prince or sovereign. The facts, so far as they are necessary to 
raise the questions of law, appear in the cbarge to the jury. 

Limt, district attorney, for the United States; R . Choate and North
encl for the prisoner. 

CURTIS, J. -The prisoner is indicted for the murder of Charles A. 
Johnson. It is incumbent on the government to prove, beyond reason
able doubt, the truth of every fact in the indi ctment, necessary, in 
point of law, to constitute the offence. These facts need not be proved 
beyond all possible doubt; but a moral conviction must be produced in 
your minc'ls, so as to enable you to say that, on your consciences, you 
<l o verily believe their truth. These facts are, in part, controverted, and 
in p.1rt 1 as I understand the comse of the trial, not controverted; and 
it will be useful to separate the one from tb..3 other. That there was an 
unlawful killing of 1\Ir. Johnson, the person mentioned in the indi ct
ment, by means substantially the same as are therein described; that 
the mortal wound immediately producing death, was inflicted by the 
prisoner at the bar; tb.at this wound was gi \·en, and the death took 
place on board of the bark Lewis, a registered vessel of the United 
States, belonging to citizens of the United States; that Johnson was the 
first, and the prisoner the second officer of that vessel, at the time of 
the occurrence; that the vessel at that time was either on the high seas.,. 
as it is chttrgecl in one count, or upon waters within the dominion of the 
sultan of :\Iuscat, a foreign sovereign, as is charged in another count; and 
thnt the prisoner was fin:.t brought into this district afLer the commis
sion of the alleged offence, - do not appear to be denied, and the evi
dence is certainly sufficient to warrant you in finding all these facts. 
They are testified to by all the wit1iesses. It is not upon a deainl 
of either of these facts that the defence is rested i but upon the 
allegation by the defendant, that, at the time the act was done, be was 
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so far insane as to be criminally irresponsible for bis act. And this 
brings you to consider the relllt\ining allegation in the indictment which 
im•olves this defence. It is essential to tlle crime of murder that the 
killing shonld be, from what the law denominates malice aforethought i 
and the government must prove this allegation. But it is not necessary 
to offer evidence of vredous threats, or preparation to kill, or that there 
was a previously premeditated design to kill. 

These things, if proved, would be evidence of malice, and proof of 
this kind is one of the means of sustaining the allegation of malice. 
But, besides this direct e,·idcnce, of what is called in the law express 
malice, malice may be also infen-cd, or implied, from the nature of 
the act of the accused. If a person, witbout such provocation as the 
law deems sufficient to reduce the crime to manslaughter, intentionally 
inflicts, with a dangerous weapon, a blow calc.:ulated to produce and 
actually producing death, the law deems the act malicious, and tbe 
offence is murder. The law considers that the party meant to effect 
what was the natural consequence of his act; that if the natural conse
quence of bis act was death, be meant to kill; and if be so intended, in 
the absence of such provocation as the law considers sufficient to 
account for that intent, from the infirmity of human passion, then it is 
to be inferred that malice existed, and that from thnt feeling the act 
was done. In other words, an intention to kill unlawfully, without 
sufficient pro,·ocation, is a malicious mtention, and if the intent is exe
cuted, the killing is, in law, from malice aforethought, and is murder. 

Keeping these principles in view, you will proceed to inquire what the 
evidence is of a premeditated design to kill; and secondly, whether the 
net of killing, and the circumstances attending it, were such tli::i.t malice 
is to be inferred therefrom. The only evidence at all tending to show 
premeditated design, is given by the master of the vessel, and by 
Saunders, the cabin-boy. The master states that, in a previous part of 
the voyage, four or five weeks before the time in question, while the 
vessel was in port, and he himself was absent on shore, some difficulty 
occurred between the first and second officer, in consequence of which 
the latter applied to him for his discharge. The witness does not know 
of the nature or extent of the difficulty, nor of the feeling to which it 
gave rise in the breast of either party to it, saving that it produced in 
the prisoner a reluctance to continue under the commrmd of the first 
officer. His discharge was refused i and there is no evidence of any 
furtlier quarrel between them. It is also sworn by the master and the 
cabin-boy, that when Mr. Johnson fell, after being stabbed by the pris
oner, some of the crew raised him up, and the prisoner said: "It is of 
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no use i I meant to kill him, and I have done it." These expressions 
are not testified to by any of the crew. In such a scene, it is in accord
ance with experience that some witnesses may obsene and remember 
what other witnesses either did not hear or attnud to, or have forgotten i 
and, therefore, when these two witnesses S\Year to this expression, if 
you consider they arc fnir witnesses, and intend to tell the truth, they 
should be bclie\·ed in this particular, although others present do not 
confirm their statement. But, at the same tim~, upon this question of 
malice, it does not seem to me the expressions, if use<l, are important, 
because they only declare in words what the act of the defcndant1 in its 
natmc and circumstances, evinces with equal clearness. It is testified, 
by all the witnesses present at the time, that the vessel being at anchor 
about three miles from the shore of the island of Zanzibar, orders were 
gi,·en by the master to get under way; that the first officer was for
ward, on the house over the forecastle, attending to his duty; that the 
crew were variously employed in preparations to make sail i and that 
the prisoner, being aft, rnn forward, jumped on to the house, seized 
Mr. Johnson by the collar with bis left band, and with his sheath knife, 
which he held in his right band, stabbed him in the breast, and he 
dropped clcnd. w·hen the prisoner seized him, l\Ir. Johnson said , 
"·w·hat do you mean?" and the prisoner, at the instant he struck the 
blow, replied, '' I mean wlrnt I :i.m doing. '' 

Now, gentlemen, if you believe this statement, and there is certainly 
no eYidenc.:c in the case to contradict or vary it, e\·ery witness concur
ring with the rest in the substance of it, there can be no question that 
the killing was malicious, proYided the prisoner was, at the time, in 
such a condition ns to be capable, in law, of malice. If you are satis
fied the prisoner designedly stabbed Mr. Johnson with a knife, in such 
a manner as was likely to cause, and did cause, death, no provocation 
whatsoever being given at the time, then, in point of law, the killing 
was from malice aforethought, unless you should a.lso find that the 
prisoner, when he did the act, was so far insane as to be incapable 
in law of entertaining malice; for the rules of law concerning malice 
are all based upon the assumption that the person who struck the blow 
was, at the time, in such a state of mind as to be responsible, crimi
nally, for his act. If he was then so insane that the law holds him 
irresponsible1 it clecms him incapable of entertaining legal malic:e; and, 
therefore, no malice is, in that case1 to be inferred from his act, how
ever atrocious it may have been. And, undoubtecl1y, one main inquiry 
in this case is, whether the prisoner, when he struck the blow, was so 
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far insane as to be held by the law irresponsible for intentionally killing 
AI r. Johnson. 

Some observations ha,·e been ma<le, by the counsel on each Ride, re
specting the character of this defence. On the one side, it is urg:c<l 
upon you that the defence of insanity has become of alarming frc
cJ.ucncy, and that there is reason to believe it is resorted to by great 
criminals, to shield them from the just consequences of their crimes, 
when all other defences are found desperate; that there exist in the 
community certain theories concerning what is called moral insanity, 
held by ingenious and zealous per::;ons, and brought forward on trials 
of this kind, tending to suh,·ert the criminal law, and render crimes not 
likely to be punished somewhat in proportion to their atrocity. On the 
other band, the inhumanity, and the intrinsic injustice of holding him 
guilty of murder, who was not, at the time of the act, a reasonable 
being, have been brought before you in the most striking forms. 

These observations of the counsel, on both sides, arc worthy of your 
attention, and their just effect should be to cause you to follow, stead
ily, and carefully, and exactly, the rnles of law upon this suhjct·t. The 
genernl question, whether the prisoner's state of mind, when he struck 
the blow, was such a-s to exempt him from legal responsibility, is a ques
tion of fact for your dec:ision; the responsibility of deciding which 
rightly rests upon you alone. But there are certain rules of law which 
you are bound to apply, anti the court, upon its responsibility, is to lny 
down; and these rules, when applied, will conduct you to the on ly safe 
decisio11; been.use the!:ic rules will enable you to do what you arc sworn 
to do, thnt is, to render a Yer<.lict accorcling to the law and the evidence 
given you. 

You will obsen·e, then, that this defence of insanity is to be tested 
and govcrnecl hy the principles of law, and is to be made out in accord
ance with legal rules. No defendant can be rightly acquitted of a crime, 
by reason of insanity, upon any loose, gencl'::tl notions which may be 
atloat in the community, or C\'en upon the speculations of men of 
science. In a court of justice these must all yield to the known and 
fixed rnles which the law prescribes. And I now proceed to state to you 
such of them as are applicable to this case: -

The fir::;t ts, that this defendant must be presumed to be sane till his 
insanity is proved. Men, in general, are sufficiently sane to be rc,.,pon
sible for their criminal acts. To be irresponsible, because of insanity, 
is an exception to that genernl rule. And before any man can claim the 
benefit of such an exception, he must prove that he is within it. You 
will, therefore, take it to be the law, that the prisoner is not to be 
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acquitted, upon the ground of insanity, unless, upon the whole evidence, 
yon arc sati:Sficd that lie was insane when he struck the blow. 

The next inquiry is, what is meant by insanity-what is it which 
exempts from punishment, because its existence is inconsistent with a. 
criminal intent? Clearly, it is not e\•ery kind and degree of insanity. 
which is sufficient. There have been, and probably always are, in the 
world, instances of men of great general ability, filling, with credit and 
usefulness, eminent positions, and sustaining through life, with high 
honor, the most important civil and social relations, who were, upon 
some one topic or subject, unquestionably insane. Th0re ha,·e been, 
and undoubtedly always are, in the world, many men whose minds are 
such, that the conclusions of their reason and the rcsnlts of their judg
ment, tested by those of men in general, would be Yery far astmy from 
right. There are mnny more, whose passious are so strong, and whose 
conscience and reason and judgment are so weak, or so perverted, that 
not only particular acts, bnt the whole course of their lives, may, in 
some sense, be denominated insane. And there are combinations of 
these, or some of these deficiencies or disorders, or perversions, or 
weaknesses, or diseases. They are an important, as well as a deeply 
interesting study; and they find their place in that science which minis
ters to diseases of the mind, and which, in recent times, has done so 
much to alleviate and remove some of the dP.epest distresses of human
ity. But the law is not a medical or metaphysical science. Its search 
is nfter those practical rules which may be administered, without 
inhumanity, for the security of ch·il society, by protecting it from 
crime. Aml, therefore, it inquires, not only to the peculiar constitution 
of mind of the accused, or what weaknesses, or even disorders, he was 
afflicted with, but solely whether he was cnpable of having, and did 
hn.ve, o. criminal intent. If he had, it punishes him; if not, it holds 
him dispunishable. And it supplies a test by which the jury is to 
ascertain whether the accused be so far insane as to be irresponsible. 
Thnt t C!st is, the capacity to distinguish between right and wrong, as to 
the particular act with which the accused is charged. If be under
stands the nature of his act; if he knows his act is criminal, and that 
if he docs it, be will do wrong ancl deserve punishment, then, in the 
judgment of the bw, he liac:1 a criminal intent, and is not so far insane as 
to be exempt from responsibility. On the other hancl, if be is under 
such <lrlusion as not to understand the nature of his act, or if he has 
not sufficient memory and reason ancl judgment to know that he 
is c10ing wrong, or not sufficient conscience to discern that his nets 
crim inal nncl deserving punishment, then he is not responsible. 
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This is the test which the law prescribes, and these are the inquiries 
which you are to make on this part of the cnse: Did the prisoner 
understand the nature of his act when he stabbed l\fr. Johnson? Did 
be know he was doing wrong, and would deserve punishment? Or, to 
apply them more nearly to this case: Did the prisoner know that he was 
killing Ur. Johnson; that so to do was criminal and desen1 ing punish
ment? If so, he had the criminal intent necessary to convict him of the 
crime of murder 1 and he cannot be acquitted on the ground of insanity. 
It is not necessary here to consider a case of a person killing another 
under a delusive idea, which, if true, would either mitigate or excuse 
the offence, for there is no evidence pointing to any such delusion. 

It is asserted by the prisoner, that when he struck the blow he was 
suffering under a disease known as clelfrium ttem.ens. Ile has intro
duced evidence tending to prove bis intemperate drinking of ardent 
spirits during several days before the time in question, and also certain 
effects of this intemperance. Physicians of great eminence, and po.rti
cu1arly experienced in the obserrntion of this disease, have been 
ex:imined on both sides. They were not1 as you observed, allowed to 
give their opinions upon the case i because the case, in point of fact, on 
which any one might give his opinion, might not be the case which you, 
upon the evidence, would find ; and there would be no certain means of 
knowing whether it was so or not. It is not the province of an expert 
to dmw inferences of fact from the eYidcnce, but simply to declare bis 
opinion upon a known or hypothetical state of facts; and, therefore, 
the counsel on each side have put to the physidans such states of fact 
as they deem warranted by the evidence, a11cl liave taken their opinions 
thereon. If you consider that any of these states of fact put to the 
physicians nre proved, then the opinions thereon are admissible evidence, 
to be weighed by you. Otherwise, their opinions are iwt applicable to 
this case. And here, I may remark, gentlemen, that, although in 
general, witnessy are held to state only facts, and are not allowed to 
give their opinions in a court of law, yet this rule does not exclude the 
opinions of those whose professions and studies, or occupations, are 
supposed to have rendered them peculiarly skilful concerning questions 
which arise in trials, and which belong to some particular calling or 
profession. We take the opinions of physicians in this case for the 
same reason we resort to them in our own cases out of court, because 
they are belieYed to be better able to form a correct opinion, upon a 
subject withiu the scope of their studies and practice, than men in 
general, and, therefore, better than those who compose your panel. 
But these opinions, though proper for your respectful consideration, 
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and entitled to have, in your hands, all that weight which reasonably and 
justly belong to them, are nevertbeless not binding on you, against your 
own judgment, but should be weighed, and, especially where they differ, 
compared by you, and such effect allowed to them as you think right; 
not forgetting, that on you alone rests the responsibility of a correct 
verdict. Besides these opinions, upon cases assumed by the counsel, 
which you may find to correspond more or less nearly with the actual 
case on trial, the physicians have also described to you the symptoms 
of the disease of delirium tre1ne11s. They all agree that it is a disease 
of a very distinct and strongly marked character, and as little liable to 
be mistaken as any known in medicine. All the physicians have 
described it substantially in the same way. I will read to you from my 
notes that given by Dr. Bell. He says the symptoms are: -

I. Delirium, taking the form of apprehensiveness on the part of the 
patient. He is fearful of something, - fears pursuit by officers or 
foes. Sometimes demons and snakes are about him. In the earlier 
stages, in attempting to C'Scape from his imaginary pursuers, he will at
tack others as well as injure himself. But be is much more apprehen
sive or receiving injnry, than de:;irous of inflicting it, except to escape. 
He is generally timid and irresolute, and easily pacified and controlled. 

2. Sleeplessness. I believe delirium ttemens cannot exist without 
this. 

3. Tremulousness, especially of the bands, but showing itself in the 
limbs and the tongne. 

4. After a time sleep OCClll'S, and reason thus returns. I do not re
call any instance in which sleep came on in less than three clays, dating 
from the last sleep. At first it 'vas rather broken, not giving full relief; 
and this is followed by very profound sleep, fasting six or eight hours, 
from which the patient wakes sane. 

Dr. Stedman, who, from his care of the l\Iarine Hospital, at Chelsea, 
and of the City Hospital, at South Boston, has had great experience in 
the treatment of this disease, after describing its symptoms substan
tially as Dr. Bell did, says its access maybe very sudden, and he has often 
known it first manifest itself by the patients attacking tbose about them, 
regarding them as enemies; that it is in accordance with his experience, 
that a case may terminate within two days of the time when the delirium 
first manifests itself, and that it rarely lasts more than four clays; thut 
he has arrested the disease in forty-eight hours by the use of sulphuric 
C'ther. 

Taking along with you these accounts of the symptoms and course 
and termination of this disease, you will inquire whether the evidence 
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proves these ~yrnptoms existed in this case; and whether the previous 
ha.bits and the intemperate use of ardent spirits, from wb.ic:h this disease 
springs, are shown; and whether the recovery of tlie prisoner corre
spo11cled with the course and termination of tbe disease of delirium. 
tremens, as described by the physicians. 

In respect to the previous intempernnceof the prisoner, ancl the symp
toms, coun;e, and termination of the di::;ease, you are to look to the 
accounts vf the conduct :u1tl nets of the prisoner giren by his shipmates. 
Their testimony will Uc fresh in your recollection, and it is not neces
sary for me to detail it. How recently bcfol'e the homicide bad he 
slept? Was his derncanor1 for two 01· three days prm·io11s, natural, or 
was he restless? '\\'as any tremor of the hands or limbs visible, and if 
so, was it Yery marked or not? Did he utter any exclamations manifest
ing apprehensiveness before or immediately after the act? 'Vhen, and 
under what circumstances did he reCO\'er his reason, if he was delirious, 
and especially did he recover it without sleep? These arc all important 
inquiries to be mnde by you, and answered, as a careful consideration 
of the evidence may convince you they should be answered. 

It i:3 not denied, on the part of the govemment, that the prisoner had 
drank intemperately of the ardent spirits of tile country during some 
days before the occurrence. But the district attorney insists, that he 
had continued so to dl'ink down to a short time before the homicide i 
and that when he struck the blow it was in a fit of drnnken madness. 
And this renders it necessary for me to in~tl'uct you concerning the law 
upon the state of facts, which the prosecutor asserts existed. 

Although delfrium trernens is tlie product of intemperance, and there
fore in some sense is voluntarily brought 011 1 yet it is distinguishable, 
and by the law is distinguisbed 1 from that madness which sometimes 
accompanies drunkenness. 

If a person suffering under clelirium tremens is so far insane as I have 
described to be necessary to render him irresponsible, the law does not 
punish him for any crime he may commit. 

But if a person commits a crime under the immediate influence of 
liquor, and while intox1c:ited 1 the law does punish him, however 
mad he may have been. It is no excuse, but rather an aggravation of 
his offence, that he first depri,•cd himself of his reason before he did the 
act. You will easily see that there would be no security for life or 
property if men were allowed to commit crimes with impunity, proYided 
they would first make thcmsekes drunk enough to cease to be rcn.sonable 
heings. And 1 therefore, it it is an inquiry of great importance in this 
case, and, in the actual state of the evidence, [ think, one of no small 
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difficulty, whether this homicide was committed while the prisoner was 

suffering umlcr that marked an d settled disease of delirium tremens, or 

in a fit of drunken madness. My instruction to you is, that if the pl'is· 

oner, while sune and responsible, made himself intoxicated, and wliilc 

intoxicated committed a murder by reason of insanity, which was one 

of the consequences of that intoxication, and one of the attend::rnts on 

that state, then be is responsible in point of law, aud muot be punished. 

This is as clearly the law of the land as the other rule, whic;h exempts 

from punishment acts done under delirium treinens. It may sometimes 

be difficult to determine under which rule, in point of fact, the accused 

comes. Perhaps you will think it not easy to determine it in this 

case. But it is the duty of the jury to ascertain from tbe evidence on 

which side of the line this case falls, and to decide accordingly. It 

may be very material for you to know on which party is the burden of 

proof in this part of the c.:ase. I ha,·e already told you, tllat it is in· 

cumbent on the prisoner to satisfy you he was insane when be struck the 

blow; for the reason that, as men in general are sane, the law presumc.s 

each mnn to he so till the contrary is proved. But if the contrary ha~ 

been pro,·ed, if you are satisfied the prisoner was insane, the law does 

not presume bis insanity arose from any particular cause; and it is in· 

cumbent on the party which asserts that it did arise from a particular 

cause, ancl that the prisoner is guilty, by law, because it arose from 

that cause, to muke out this necessary element in the charge to the 

same extent as e''Cl'Y other clement in it. For the charge then assumes 

this form, - that the prisoner committed a murder, for "hicll, though 

insane, he is responsible, because his insanity was produced by, and 

accompanied, a state of i!ltoxication. In my judgment, thcgo,·ernment 

must satisfy you of these facts, wllich arc necessary to the guilt of the 

prisoner in point of law, provided you arc convinced he was insane. 

You will look carefully at all the evidence bearing on this question, nn<l 

if you arc com·inced that the prisoner wns insnne, to that extent whic:h 

I have described as necessary to render him irrespon ible, you will 

acquit him; unless you are also convinced bis insanity was produced 

by intoxication, and accompanied that state; in which case you will 

find him guilty, 
The prisoner was acquitted. 



TliE LEGAL 'fEST OF INSANITY. 

State v. Jones. 

NO LEGAL TEST OF INSANITY. 

STATE v. JONES. 

(50 ~. IL 3G9; 9 Am. Rep. 242.] 

ln the Supreme Court of New Ilan1tf>shire, June, 1871. 

·Hos. llJo::o.'nY A. BELLOWS, Chief Justice. 

" JONATHA:< E . SAI<G•NT, l 
" CllARLto:S DOE, 

:: ~;:~~~~~1~:111i.~~~~~·~· ~H, Judges. 

II WILLIA~I s. LADD, 

l . There is no Legal Test oflns:inity 111 a crim1nttl case. 
Question is, Was Crime the Result of Mental Disease~ -On the trial of an Indict 

ment tor murder, the jury were instl'ucted that if the 11nsoner committed the act in a 
manner t-hat would be criminal and unlawful if he was sa ne, the verdict should be" not 
guilty byre:Lsonof 1m;amty,"iC the killiugwerc thl'.!otf:111ringor product ol mental 
d1sease mthe1ir1sone1·. fle.ld,corrccl. 

Tbe defendant wa~ founrl guilty of murdel' in the first degree, upon 
an indictment charging him with having murdered his wife. Defence, 
insanity. There wa.s e\'idence tending to show tb:J.t defendant believec\ 
bis wife guilty of adultery with one French, and that he killed her for 
that reason. This belief was alleged, on the part of the defendant, to 
have been an insane delus ion. 

Tbe defendant excepted, to the several refusnls of the court to give 
the jury each of the following instructions: -

l. Under the indictment the defendant cannot be convicted of murder 
in the first degree. 

2. If the defend.ant was diseased in mind to any extent whatever, and 
the mental disease, under which be labored, bad any infiuence uhat
ever in leading him to kill his wife, he was not responsible. 

3. Any degree of ins:mity or delusion, and especially sucl: insanity 
or delusion as would render the defendant in competent to make a. will, 
m:ikes him also incapable of crime, and not responsible, though the jury 
may be unable to trace any connection between the partial insanity nnd 
the act complained of. 

4. Delusion is the legal test of insanity. 
5. If the defendant was under the influence of an1 insane delusion 

whatever, or any insane delusion connected with the killing of his wife, 
he was not responsible. 

6. Knowledge of right and wrong in respect to the a.ct in que~tion, 
is the legal test of insanity. 
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7. If the defendant killed his wife under the control of an irresistible 
impulse, he is not legally responsible. 

The defendant excepted to the following instructions given to the 
jury:-

" If the defendant killed his wife in a manner that would be crimina• 
and unlawful if the defendant were sane, the verdict should be ' not 
gmlty by reason of ins::mity,' if the killing was the offspring or product 
of mental disease in the defendant. 

"Neither delusion nor knowledge of right and wrong, nor design or 
cunning in planning and executing the killing, and escaping or avoiding 
cletcction, nor ability to recognize acquaintances, or to labor or transact 
business, or to manage affairs, is, as a matter of law, a test of mental 
disease i but all symptoms and all tests of mental disease are purely 
matters of fact, to be determined by the jury. Whether the defendant 
had a mental disease, and whether the killing of his wife was the pro
duct of such disease, are questions of fact for the jury. 

"Insanity is mental disease, disease of the mind. An act produced 
by mental disease is not a crime. If tbe defendant had a mental disease 
which inesistibly impelled him to kill his wife, if the killing was the 
product of mental disease in him, be is not guilty; he is innocent- as 
innocent as if the act had been produced by involuntary intoxication, or 
by another person using his hand against his utmost resistance. Insan
ity is not innocence unless it produced the killing of his wife. 

"If the defendant had an insane impulse to kill his wife, and could 
have successfully resisted it, be was responsible. ·whether every insane 
impulse is always irrnsistible is a question of fact. Whether, in this 
case, the defendant had an insane impulse to Jdll his wife, and whether 
he could resist it, are questions of fact. 

"'Vhether an act may be produced by partial insanity 1 when no con
nection can be discovered between tbe act and the disease, is a question 
of fact. 

11 The defendant is to be acquitted on the ground of insanity, unless 
the jury are satisfied, beyond a reasonable doubt that the killing was 
not produced by mental disease." 

The defendant was sentenced, and filed this bill of exceptions. 
Wni. 0. Clarke, attorney·general, for the State; Hatch & Wiggin, 

for defendant. 
LADD, J. (after deciding some minor questions). -The remaining and 

most important questions in the case arise upon the instructions given 
by the court.to the jury, an<l the refusal to give instructions requested 
by defendant's counsel. 
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Whcn
1 

a.s in this case, a person charged with crime. n.dmits the act, 
but sets up the defence of insanity, the real ultimate question to be de
termined seems to be, whether at the time of the act, he hnd the mcnttil 
capacity to entertain a criminal intent; whether, in point of fact, he did 
entertain such iutcnt. In solving that problem, as in all other cases, it 
is for the court to find the law, and for the jury to find the fact. The 
main question for our consideration here is, wlrn.t part of this difficult 
inquiry is law, and whnt part fact? 

It will be ren.clily agreed, as said by SHAW, C. J . 1 in Com. v. Rogers, 1 

that if the reason and mental power of the accused are either so deficicnl 
that he has no will, no conscience, or controlling mental power, or ift 
through the O\'Crwhelming violence of mental disease, his intellcctua1 
power is, for the time, obliterated, he is not a. responsible agent and1 of 
course, is not punishable for acts which otherwise would be criminal. 
But experience and observation show that in most of the cnses which 
come before the courts, where it is sufficiently apparent that disease has 
.attacked the mind in some form and to some extent, it lrns not thus whollr 
obliterated the will, the conscience, and the mental power, but has left 
Hs victim still in possession of some degree of ability in some or all 
these qua.lities. It may destroy, or it may only impair and becloud the 
whole mind; or it may destroy or only impair the functions of one or 
more faculties of the mind. There seem to be cases where, as EnsKINE 
said in Iiacljlelcl"s Case, reason is not driven from her seat, but where 
distraction sits down upon it along with het\ holds her trembling upon 
it, and frightens her from her propriety. 

The term, '' partial insanity,'' has been applied to such cases by writers 
.and judges, from Lord HALE to Chief Justice S11Aw, where, as bas been 
said: "The mind may be clouded and weakened, but not incapable of 
1·cmembering, Tcasoning, and jmlging; '' and it is here that the difficulty 
of the subject begins, and that confusion, aml contradiction in the 
authorities make thcil' appearance. "No one can say where twilight 
ends or begins, but therc is ample distinction between night and day. '' 
\Ve are to inquire whether a universa.1 test bas been found wherewith to 
determine, in all cases, the li11e bctwceen criminal ncc:ountability and 
non-accountability- between the region of crime and innocence - in 
those cases which lie neither wholly in the darkness of night nor the 
1ight of clay. If such a test exists, or if one can be found

1 
it is of the 

utmost importance that it be clearly defined and broadly laid down, so 
that, when it is given to a jury, it may aid rather than confuse them. 
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To nscertain whether a rule has hitherto been found, we must look to 
tile authorities i and so far ns we hn.ve been able to examine them, the 
tending ::i.ud familiar English cases and authorities are substantially as 
follows:-

Lord llAu: said the mental capacity ordinarily possessed by a child 
fourteen years old was the test. Mr. Justice Tiu.CY, in .Arnold's Case 
(1723), said : ''A man must be totally deprived of his understanding anrl 
memory, so as not to know what he is doing, no more than an infant, a 
brute, or a wild beast i '' 1 ancl the same doctrine 1 substantially seems to 
have been acted on in Ferrer's Case.2 The next prominent case in the 
books is Hadfield' s Case ( 1800); uncl all I desire to say of that case, in 
this connection is, that it seems to stand by itself. It was clear that 
1-fadficlcl knew right from wrong i it wa~ clear that be knew the nature 
of the a.ct he was about to commit; it was clear he manifested design, 
foresight, and cunning in planning and executi ng it; and it was clear 
he knew it would subj ect him to punishment, which was, indeed, bis 
motiYe in committing it. The most that can be said of it is, that every
body saw he was insane, and that his insanity produced the act. 

Next come three cases tried in the year 1812, Parker's Case,3 Bow
ler's Case, 4 and Belli11ghmn's Case; in each of which a more humane 
rule than that of l\Ir. Justice TnA CY was adopted, namely 1 that knowl
edge of right and wrong, considered as abstract qualities, was the test i 
although in Bowler's Cr.1.se, l\Ir. Justice LE BLA..NC added a further test, 
clearly suggested by, and growing out of, the facts of that particular 
case, and designed to furnish the rule by which the jury should be 
guided in deciding it, rather than by the formula in respect to right and 
wrong, namely, that it was for the jury to determine whether the prisoner 
was under any illusion in respect to the prosecutor, which rendered his 
mind, at the moment, insensible of the nature of the act he was about 
to commit. Ami in Bellinghmn's Case, Sir JA:'!lES l\!ANFlELD, C. J., 
took the extraordinary liberty of changing the whole scope and meaning 
of the rule, by ~elling the jury, in addition, tbat "It must be proved 
beyond all doubt, that at tbe time he committed the atrocious act, he 
did not consider that murder was a crime against the laws of God and 
na.turC'." 

It can hardly be contended that these three cases go far toward 
establishing a rule; for there is not much reason in calling that a rule, 
which the judge at the trial may feel at liberty to changc1 for the pur-

'l6Uow.$t.Tr. i6-i. 
'1911ow. St.Tr,9H. 
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pose of bringing nbout a conviction or acquittnf, nccording to his 
individual view of the facts appearing in the case before him. 

But these remarks of )!ANSFlELD, C. J. were approved by Lord LYND-
11rnsT, in Rex v. Qfforcl, 1 although be, in the same breath, 01· n.tlcast in the 
S:lme charge to the jury, laid down another and a new test, which seems 
to be entirely inconsistent with the rule in Be!lingham!s Case, namely, 
th'lt the jury must be satisfied, before they coul<l acquit the prisoner on 
the ground of insanity, that he did not know, when he committed the 
act, what the effect of it, if fatal, would be with reference to the crime 
of murder. This is not so clc:u as might be desired, but I should sup
pose it would strike tbe average apprehension of a jury as about 
equirnlent to telling them that he must know that the killing would be 
murder; which is a qualification of the rnle as much in favor of life as 
Sir JAMES l\1ANS1'' JELD's was in favor of death. 

In Reg. v. O.ufo1·d,2 Lord DEN.\f..\~ charged the jury: "If some 
controlling disease was, in truth, the acting power within him, which he 
could not resist, then he will not be responsible. It is not more impor
tant tlrnn difficult to lay down a rule by which you are to be 
governed. • • • On the part of the defence, it is contended that 
the prisoner was non compos1nentis, that is (as it has been said) unable 
to distinguish riglit from wrong i or, in other words, that from the 
effect of a diseased mind be did not know at the time that the act he 
did was wrnng. • • * Upon the whole, the question will be, 
whether all that has been proved about the prisoner at the bar shows 
that he was insane at the time when the act was done ; wbether the 
e,·idence given proves a disease in the mind, as of a person quite 
incapable of distinguishing right from wrong. Something bas been said 
about the power to contract, and to make a will. But I think those 
things do not supply any test. The question is whether the prisoner was 
laboring under that species of insanity which satisfies you that he was 
quite unaware of the nature, character and consequences of the act be 
was committing, or, in other words, whether he was under the influence 
of a diseased mind, and was wholly unconscious at the til!le he was com
mitting the act that it was a crime." 

But three years afterward, in Reg. v. Bigginson,3 )Ir. Justice 
l\IAULE, apparently in utter disregard to the elaborate charge of Lord 
DENMAN in Reg. v. Ozford, said to the jury: "If you are satisfied 
that the prisoner committed this offence, but you are also satisfied by 
the evide1we that at the time of the committing of the offence the 

l llC.&P.168(1831 ). 2 9C.&P.!i25 (1840). i ICar.&Kir.129. 
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prisoner was so insane that he did not know right from wrong, he should 
be acquitted on that ground; but if you think that at the time of the 
offence he did know right from wrong, he is responsible for his acts 1 

although he is of weak intellect." And again, in 1848, in Reg. v. 
Stokes, the same test, knowledge of right and wrong in the abstract, wa5 
applied by Baron RoLFE, who said: "Every man is held responsible for 
his acts by the laws of bis country. if he can discern right from wrong." 

The numerical preponderance of authority in England, as gathered 
from the cases thus far, would seem to be tlecidedly in favor of the rule 
tba.t knowledge of right and wrong, without reference to the particulnr 
act, is the test; although their force is much shaken 1 if not wholly over
thrown, by the qualifications which judges have seemed to feel at liberty 
to introduce 1 to meet their individual views, or the exigencies of par
ticulnr cases i and especially by the charge of Lord DErOL\N in Reg. 
v. Oxford. · 

The memorable effort of the House of Ldrds, in 1843, to have the 
confusion and conflict of opinion which had arisen on this perplexing 
question all cleared away by one distinct and full avowal by the judges 
of what tbe law was an<l should be in relation to it1 is too conspicuous 
in the history of the subject to be passed without notice. It may be 
safely said that the character of the judges, and the circumstnnces 
under which the questions in McNagltten's Oase1 were propounded to 
them by the House of Lords, make it morally certain that if, in the 
nature of things, clear, categorical and consistent answers were possi
ble, such answers would have been given. In other words, that if a safe, 
practical, legal test exists, it would have been found by those very 
learned men 1 and declarec\ to the world. Such a result would have 
brought orc.ler out of chaos, and sa,·ed future generations of lawyers 
and judges a vast amount of trouble in trying this kind of cases. But 
an examination of the answers given shows that they failed utterly to 
do any such thing; and it is not too much to say that, if they did not 
make the path to be pursued absolutely more uncertain and more dark, 
they at best shed but little light upon its windings, and furnish no plain 
or safe clue to the labyrinth. 

In answer to the first question, all the judges, except i\IAULE1 say thnt 
11 notwithstanding the party accused did the net complained of with a 
view, under the inHuenees of insane delusion, of redressing or reveng
ing some supposed grievance or injury, or of producing some public 

benefit, he is, nevertheless, punishable, according to the nature of the 

1 SeeN01.etoltcg. v. lliggrn :i.111, IC..:ar.&l\ir. UO. 
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crime commilted, if he knew, at the time of committing such crime that 
he was acting contrary to law, by which is mcm1t the law of the lnnll." 
Here is an entirely new clement- knowledge that he was acting contrary 
to the law of the land; and hereupon the inquiry arises: Is n man act
ing under a delusion of this sort, presumed to know the law of the lan<l? 
The answer must be, yes; for the judges say, further on: "The law is 
administered upon the principle that every one must bC taken conclu
sh·ely to know the law of the land, without proof that be does know it." 

Let this proposition be exnminecl a moment. Knowledge that the act 
wa., contrary to the Jaw of the land is here given ns a test; that is, such 
knowledge is assumed to he the measure of mental cnpacity sufficient to 
entertain a niminal intent. By what possible means, it may be asked. 
can that test or measure be applit·d, without first finding out whether 
the prisoner, in fact, knew what the law of the land was? How could 
a jury say whether a. man knew, or did not know, that an act was con
tra.ry to the law of the land, without first ascertaining whether he knew 
what that law was? 

It was like saying that knowledge of some fact in science - as for 
example, that a certain quantity of arsenic taken into the stomach will 
produce death - shall be the test, and at the same time saying that it 
makes no difference whether the prisoner ever heard of arsenic, or 
knows anything of its properties or not. Knowledge that the act is con
trary to law might be taken as a measure of cnpacity to commit crime, 
and 90 might knowledge of any other specific thing that should be 
settled upon for that purpose; and such a test would he consistent and 
comprehensible, whether it were right or not; but when it is said that 
knowledge of a certain thing is the test, an'cl then we nre told in the 
next paragraph that it makes no difference whether the man ever heard 
of the thing or not, I confess that I am not able to see nny opening for 
esc1tpe out of the ma.ze into which we are led. Whether a jury would 
be more successful, must depend, I suppose, on thP.ir comparative 
intelligence. 

In connection with this rule, it is useful to bear in mind that Had.field 
knew he was doing an illegal net, and did it for the avowed purpose of 
bringing upon himself the punishment which be knew was the legal con· 
sequence of the act. 

l\JAULE, J., holds that the general test of capacity to know right from 
wrong, in the abstract, is to be applied in the case supposed by the first 
question, the same as in any other phase of mental unsoundness. 

In a.nswer to the second nncl third questions, which rc>la.te to the terms 
in which the matter should be left to the jury, the judges say, that 11 to 
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establish a defence on the ground of insanity, it must be clearly proved 
that, at the time of committing the act, the party accused was laboring 
under such a defect of reason from disease of the mind as not to know 
the nature nnd quality of the act he was doing, or, if be did know itr 
be did not know be was doing what was wrong." 

Suppose, now, an insane man does an act which he knows to be con· 
trary to law because, from an insane delusiOn (if that term amounts to 
anything more than the single term insanity), he belie,·es it to be right, 
notwithstanding the law; that the law is wrong, or that the peculiar cir· 
cumstances of the case make it right for him to disregard it in this 
instance; how are these two rules to be reconciled? It would seem to 
be plain that they are in hopeless conflict, and cannot both stand . 

MAULE, J. , says: "The questions necessarily to be submitted to the 
jury are those questions of fact which are raised on the record. Ju a 
criminal trial the question commonly is, whether the accused be guilty 
or not guilty; but in order to assist the jury in coming to a right con
clusion on this necessary and ultimate question, it is usual and proper 
to submit such subordinate or intermediate questions as the course 
which the trial has taken may have ma.de convenient to direct their 
nttention to. What these questions are, and the manner of submitting 
them, is matter of discretion for the judge, a discretion to be guided 
by a consideration of aU the circumstances attending the inquiry. In 
performing this duty it is sometimes necessary or convenient to inform 
the jury a.s to the law," which, he repeats, is knowledge of right and 
wrong. Ile also says there are no terms which the judge is, by law, 
required to use, only they must not be inconsistent with the law that 
knowledge of right and wrong is the test. 

The answer to the fourth question introduces a doctrine which seems 
to me Yery remarkable, to say the least. The question was: "If a. 
person1 under an insane delusion as to existi ng facts, commits an 
offence, is he thereby excused?'' To which the answer was as follows: 
"On the assumption that he labors under partial delusion only, and is 
not in other respects insane, be must be considered in the same situa
tion, as to responsibility, as if the facts with respect to which the delu 
sion exists were real. For example: If, under the influence of delusion·, 
he supposes another man to be in the act of attempting to take away 
his life, and he kills that man, as he supposes, in self-defence, be would 
be exempt from punishment. If his delusion was that the deceased 
had inflicted a serious injury to his character or fortune, a.nd he killed 
him in revenge for such supposed injury, he would be liable to punish
ment." 
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The doctrine thus promulgated as law has found its way into text 
books, and has, doubtless, been largely received as the enunciation of a 
s:;und legal principle since that day. Yet it is probable that no ingenu
ous student of the bw ever read it for the first time without being 
shocked by its exquisite inhumanity. It, practically, holds a man, con
fessed to be insane, accountable for the exercise of the same reason, 
judgment, and controlling mental power that is required of n man in 
perfect mental health. It is, in effect, saying to the jury, the prisoner 
was mad when he committed the act, but he did not use sufficient reason 
in his madness. Ile killed a man because, under an insane delusion, lie 
falsely bcJie,·ed the man bad done him a great wrong, which was giving 
rein to a. motive of revenge, and the act is murder. If he had killed a. 
man only because, under an insane delusion, he falsely believed the 
man would kill him if he did not do so, that would have been giving 
rein to an instinct of self-preservation, and would not be crime. It is 
true, in worcls, the judges attempt to guard against a consequence so 
shocking as that a urnn may be punished for an act which is purely the 
offspring and product of insa.nity, by introducing the qualifying phrase, 
" and is not in other respects insane." Tba.t is, if insanity produces 
the false belief, which is the prime cause of the net, but goes no further, 
then the accused is to be judged according to the character of motins 
which are presumed to spring up out of that part of the mind which bas 
not been reached or affected by tllc clelu::.ion 01· disease. This is very 
refined. It m:1.y be that menta.l disease sometimes takes a shape to meet 
the provisions of this ingenious formula.; or, if no such case has ever yet 
existed, it is, doubtless, within the scope-of omnipotent power hereafter 
to strike with disease some lrnman mind in such peculiar mariner that the 
conditions will be fulfilled; and when that is done, when it is certainly 
known that suc:h a case has arisen, the rule ma.y be applic<l without pun
ishing a man for disease. That is, wben we can certainly know that, 
although the false belief on which the prisoner acted wns the product 
of mcnta.l disease, still, that the mind was in no other way impaired or 
affected, and that the 'lnotive to the act did certainly take its rise in 
some portion of the mind that was yet in perfect health, the rule may 
be applied without any apparent wrong; but it is a rule whk~ can be 
safely applied in practice that we are seeking, and to say that an act 
which grows wholly out of an insane belief tUa.t some great wrong has 
been inflicted, is at the same time produced by a spirit of revenge 
springing from some portion or corner of the mind that has not been 
reached by the disease, is laying down a pathological aml psycholog'i<-:il 
fact which no human intelligence can e,·er know to be true, anti which, 
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if it were true, would not be law, but pure matter of fact. No such 
distinction ever can, or will, be drawn in practice i and the absurdity, 
as well as inlmmanity, of the rule seems to me sutficiently apparent 
without further comment. 

To form a correct estimate of the value of these answers, we have 
only to suppose that, at the end of n. criminal trial, wllere the defence 
is insanity, they be read to the jury for their guidance in determining 
the question with which they are charged. Tried by this practical test, 
it seems to me they utterly fail; and the reason of the failure, as I 
think, is 1 that it was an attempt to lay down as law that which, from 
its very nature, is essentially matter of fact. It is a question of fact 
whether any universal test exists, and it is also a question of fact what 
the test is, if any there be. 

The efforts' of text writers to extract a rule from the cases have not, 
in my judgment, been more successful. 1 It is worthy of notice, how
ever, that l\lr. CmTTY lajrs down a rule from which is excluded all 
reference to knowledge of right or wrong or moral good and evil, thus: 
" When there is only such partial derangement as leaves the party free 
to act or to forbear in the particular case in question, or where he is 
guilty of the crime dtlring a lucid interval 1 he will be equally liable to 
punishment with those who arc perfectly sane. 'rhere, however, the 
mind labors under such a delusion that though it discerns some objects 
clearly, it is totnlly clerangcd as to the objects of its attncks 1 the party 
will be entitled to be acquitted. " 2 T-0 my mind this is bllt another form 
of saying that where the act is the product of mental disease it is no 
crime1 which was th~ instruction given in this case. 

If we leave the English rule, where it seems to be left by these author
ities, I think an examination of the American cases will not lead to any 
more satisfactory result. 

In Commonwealth v. Rogers,3 SHAW, C. J. instructed the jury that 
" a per.:3011 is not responsible for any criminal act he may commit, if, 
by reason of mental infirmity, he is incapable of distinguishing between 
right and wrong in regard to the particular act, and of knowing that 
the act itself will subject him to punishment i or has no will, no con
science or controlling mental power; or has not sufficient power of 
memory to recollect the relations in whicll he stands to others, and in 
which they stand to him: or has his reason, conscience and judgment 
so overwhelmed by the violence of disease as to act from an uncontrol
able impulse." 

1 See 1 Russ. Or. 13; Roscoe's Cr. Ev. 9-U. 
1 lChiUy's Cr. L.:l.w, 72.5. 

*7Metc.500(ls.M). 
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llere seem to be four distinrt tests. The first is substantially that 
given by Lorcl Dt;:-01.\~ in Reg. v. Oxford, but with one most impor
taut qualification added, namely, knowledge that the act will subject 
him to punishment. But how can it be said that such knowledge con
stitutes one of the links in a chain of conclusive evidence, that it is one 
fact in a chain of facts from which that degree of insanity which will 
excuse a person from crime is to be co1H.:lusivcly found? 

If that be so, then cerLainly a legal quality, effect, or signifigance is 
given to it by its position in the chain, which no one would C\'Cr think 
it possessed whcu standing alone. The desire for revenge may be so 
strong as to outweigh the fear of a punislunent which a man without 
nny mental disease knows must follow his act. But the rnle is, that, 
in addition to the knowledge of right and wrong in respect to the parti
cular act, the accused must have been capable of knowing that the act 
itself would subject him to punishment. It is, doubtless, true that 
ability to know that n. certain net will be followed by punishment, 
furnishes evidence of the mental condition . 80 would knowledge of any 
other fact in law or science. But I can see no more reason for holding 
that such knowledge is ru1y part of a legal test of capacity to commit 
crime, than for hokling that knowledge of the cause of an eclipse is 
entitled to the same effect. 

The second rule relates to a case where there can be no doubt, where 
the will, the conscience and the controlling mental power are a11 gone; 
and the iourth is substantially the same, where the reason, conscience 
and judgment are so ovcrwhelmecl by the violence of disease, that he 
acts from uncontrollable impulse. There can be no very appreciable 
legal distinction between a pt' r.son who has no will, no conscience, or 
controlling mental power, and one whose Teason, conscience, ancl judg. 
ment are so overwhelmed by the violence of disease as to act from an 
uncontrolbble impulse. In both cases it is an act in which reason, 
conscience, judgment and will do not participate i in a word, it is the 
product of mental disease. 

Power of memory sufficient to recollect the relations in which he 
stan<ls to others and in which others stand to him, which is given as the 
third test, seems to me no more a legal criterion than power of memory to 
recollect any other fact which a healthy mind would be expected to 
remember; and such power of memory or its lack would be a. fact, like 
other facts, for the jury to weigh in judging whethm· he had the mental 
capacity to entertain a. criminal intent. 

There is no doubt but these instrnctions of the learned and eminent 
chief justice of Massachusetts have been largely followed in cases since 
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tric<l in this country; but the course bas been by no means uniform 1 as 
we slrnll see. 

In New York and Pennsylvania in the two leading cases of Freeman 
v. People1

1 and CommfJnwealth v. Mosler, 2 capacity to distinguish right 
from wrong was giYen as the naked test. But in neither of those States 
has the rule thus bid down been followed with uniformity. In the trial 
of Huntington for forgery, in New York City, in 18561 Judge CAPHON 

said to the jury: "To constitute a complete defence, insnnity 1 if par
tial1 as monomania, must be such in degree as to wholly depri\re the 
accused of the guide of reason iii ngarcl to the act with which he is 
charged, and of the knowledge that he is doing wrong in committing 
it." And the remarks of Eo)IOXos, J. 1 in the earlier case of The People 
v. Kleirn 1

3 are wholly n.t war with any such rule as that promulgated in 
Freeman v. People. Ile says-: "The moral as well as the intellectual 
faculties may be so disordered by the disease as to dcprh·e the mind of 
its controlling and directing power; that he must know the act to be 
wrong and punishable, and be able to compare and choose between 
doing it and not doing it." 

In Pennsylvania, in Commonwealth "· Knepley (1850), knowledge of 
right and wrong in regard to the particular act was given as the test; 
and in Cornmonwealth v. IlaFkell, the judge charged that ''the true test 
lies in the word power. Ilns the defendant, in a criminal case, the 
power to distinguish right from wrong, and the power to adhere to the 
right and avoid the wrong?" 

It would probably not be far out of the way to say that the nnmber 
of American cases where knowletlge of right and wrong in the ahstract, 
and knowledge of the nature and quality of the act -that it was wrong
bave been given as the test, is about equal, with a tendency of late 
years to the latter form; while it will appear that, in almost e\·ery case 
where any rule has been given on the subject, it has been modified and 
explained to meet the facts of the pa1ticular case, or to carry out the 
personal views of the judge on the matter of insanity. But there are 
not wanting cases where all tests have been discarded. In State v. Felter1

4 

D1LLo:s, C. J., says: "The jury, in substance, should be told th:lt if 
the defendant's act in taking the life of his wife was caused by ml'ntal 
disease or unsoundness, which dethroned his reason and judgment with 
respect to that act, which destroyed bis power rationally to comprehend 
the nature and consequences of that act, and which 1 OYerpowering his 
will, irresistibly forced him to its commission, then he is not amenable 

3 JEdm.Sel. Cas.13. 
l25IO\f'B,G7. 
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to legal punishment. But if the jury believed, from all tbc evidence 
and circumstances, that the defendant was in possession of a rational 
intellect and sound mind, and allowed his passion to escape control, 
then, though passion, may fol' the time being, have driven re::ison from 
her seat and usurped it, nncl base urged the defendant, with a force at 
the moment irresistible, to desperate acts, he cannot claim for such acts 
the protection of insanity." And in Stevens v. State of Incliana,1 
which was an indictment for murder, and the defence insanity, an 
instruction to the jury that, if they believed the defendant knew the 
difference between. right and wrong in respect to the act in question, if 
he was conscio11s that such act was one which he ought not to do, he wn.s 
responsible, was held erronous. In the coul'se of his opinion in that 
case, Gn.1-:00RY1 J., speaking of the charge in Cornmonwealth v. Rogers, 
said: "It is by no means clear, and we think it is not entitled to the 
weight usually awarded it." 

Very much to the same effect was State v. Spencer .2 IloRNBLOW .. ER, 

C. J., said : "In my judgment, the true question to be put to the jury 
is, whether the prisoner was insane at the time of committing the act; 
and in answer to that question there is little danger of a jul'y's giving 
a negative answer, and convicting a prisoner who is prO\'ed to be insane 
on the subject-matter relating to or connected with the criminal act, or 
proved to be so far or so generally deranged as to render it diffic'ult or 
almost impossible to discriminate between his sane and insane acts." 
And also a case said to hn.ve been tried in York County, Maine, in 163G, 
where the court charged the jury that if they were satisfied the prisoner 
was not of a sound memory and discretion at the time of committing 
the act, they were bound to return a verdict of ncq uittnl. 3 To the same 
effect also is our own cases of Prescou and Corey, referred to by the 
attorney-general in bis brief. 

Professor Greenleaf adopts the charge of Chief Justice SHAw, in 
Roger's Case, without any attempt at modification or explanation, as 
covering the whole subject, so far as criminal responsibility is con
cerned.4 Mr. Bishop undertakes to give the forms in which courts have 
put the question of insanity to tbe jury in most of the modern cases.s 
But I have not been able to find a case, ancient or modern, where the 
judge did actually give the question of insanity to the jury in just the 
terms of Mr. Bishop's form; and he says, speaking of his rule: "This 

t l Zabr.196. 
•Ra.y.Med.Jur.MS.,sect.tz. 

t2Greenl.onEv.,sect.3i'2 
5 1 Bisb. Cr. Law, HS. 
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form of stating the question of insanity to the jury is well in cases 
where it is admitted that the mental disease or imperfection externls 
only to the intellectual powers, and the party bas full control of bis 
actions. How numerous, comparath·ely, these cases are is matter of 
science and fact nowhere to be discussed." 1 

In regard to the difficulties of the subject, the same author says: 
"The labors of writers on insanity have been exhausted in attempts to 
find some test of ready application to determine when a person is to be 
deemed insane, and when not, in reference to his responsibility for 
crime. And judges, less informed on this subject than on most other 
subjects of legn.l science, have strnggled under the inhcre1~t embarrass
ments of the question itself, under the influence of enoneons notions in 
the community, and under the failures of counsel and witnesses in par
ticular cases to present the real points of inquiry. The result has been, 
that instructions given in reference to particular facts appearing in the 
cases before them have seemed, to casual observers, to be very discord. 
ant, while to scientific inquirers after tbe facts of insanity, they ba,·e 
seemed very absurd " 2 And in a note, "It seems to me there has 
been too much attempt to do what in its nature is impossible, and too 
little attempt to do what is possible regarding the matter. It is 
not, I submit, possible, in the nature of things, tlrnt the court should 
find an exact and literal rule, which may be put into the hand of a jury
man, wherewith to measure the mind, and determine whether it is 
criminally responsible or not, for its ac:L." 

It is to be remarked that the same thing, in substance, was admitted by 
the judges in McYaghten's Case, TINDAL, C. J., giving U1e opinion of 
the majority, said: ""re have foreborne entering into any particular 
discussions upon the questions, from tile extreme difficulty of applying 
those answers to cases in which the facts are not brought judicially be
fore us. The facts of each particular case must, of necessity, present 
themselves with endless variety and with every shade of difference in 
each case; and we deem it nt once impracticable, and dangerous if it 
were practicable, to attempt to make minute applications of the pl'inci
ples involved in the answers to your lorclships' questions." MAULE, J., 
speaking for himself, obserYe<l: "I feel great difficulty in answering 
the questions put by your lordships on this occasion. First, because 
they do not appear to rise out of, and are not put in reference to a par
ticula1· case, 01· for a particular purpose, which might explain or limit 
the gcnernJity of their terms, so that full answers to them ought to be 

1 1 Bish. Cr. L1m·, sect. 478. 1 Bish. Cr. Law, r;ect. Uoi. 
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applicable to every possible state of facts not inronsistent with those 
nssumccl in the questions." 

It is entirely obvious that a court of law undertaking to lay down nn 
abstract general proposition, which may be given to the jury in all 
cases, by which they arc to determine whether the prisoner had capac
ity to entertain a criminal intent, stands in exactly the same position as 
that occupied by the English judges in attempting to answer the ques
tions propounded to them by the I-louse of Lorcls in this case; and 
whenever such an attempt is made, I think it must always be attended 
with failure, because it is an attempt to find what does not exist, namely, 
a rule of law wherewith to solve a question of fact. 

Tl1is is the only conclusion I desire to draw from the cases and tcxt
writcrs referred to. It is clear to me that judges have adapted their lan
gu:.ige to the facts of the particular case before them, and that when 
anything is said about knowledge of right and wrong, or knowledge of 
the quality of the act, or any other legal test, it has been, and will in
evito.bly continue to be, qualified and explained in such a way, to meet 
the evidence upon which the jury are to pass, that its character. ns a 
rule, entirely disappears. 

Noone but the Creator of all things can look in upon the cho.os of o. 
disordered mind, and determine with certainty whether its powers arc so 
much prostrated, enfeebled, or deranged, that the unhappy sufferer bas 
ceased to be an accountable being. Still, the court and jury must de
termine th~tt question, approximately, as best they can in each individual 
case; and it makes no difference, so far ns I can see, with the difficulty 
of the subject, whether Lord BnoeGnu1'::; "iew, that a distinction is to 
be made between the moral accountability of a man to his Maker, and 
his accountability to human tribunals, be accepted or not. With this 
duty to perform, and this resp0nsibility upon them, courts naturally 
and properly turn to men of science, such as ha,·e had large experience 
in the c:ire and treatment of the insane, for aid i and the q11estions 
allowed to be vut to experts and answered by them, both in England 
and this country, show, that what is laid down as law in theory, is al
most uniYersally treated as fact in practice. 

At the trial where insanity is set up as a defence, two questions are 
presented: First. II ad the prisoner a mental disease? Second. If he 
ha.cl, was the disease of such a. character, or was it so far developed, or 
had it so far subjugtttcd the power of the mind, as to take a.way the 
capacity to form or entertain a criminal intent? The first is so purely 
a question of fact, thut no one would think of disputing it any sooner 
than he would dispute that it was a ouestion of fact, whether a man bas 
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consumption or not. It is in settling the second that all the difficulty 
arises. 

The instructions asked for in this case go upon the ground th:l.t this is 
a mb:ell question of law and fact; that where there is delusion, there 
can be no criminal intent; and that where there is capacity to know 
right from wrong in reference to the particular act, there is capucity to 
commit crime. It is trne, the sixth request does not present the mat
ter in just this form; but if knowledge of right and wrong, as to the 
act, is to be considered a legal test of criminal accountability, it must 
follow that those who have such knowledge are accountable, as well as 
that those wlio have it not are not accountable. And this court is now 
called on, as a court of law, to decide whether either of these tests shall 
be a<lopled in this State, and if so, which. 

It would dOl.:bUess be convenient to adopt some such test. It would, 
to some extent, save the trouble of trying each case, as it arises on its 
own special and peculiar facts; at any rate it would narrow the range 
of investigation to a. search for the facts constituting the test adopted. 
But, in cases of this sort, the argument of co1wenience is not to be ad
mitted. No formal rule can be applied in settling questions which ha,·c 
relation to liberty and life, merely because it will lessen the labor of the 
court or jury. Nor ought such a rule to be adopted upon the authority 
of cases, unless tliosc ca!SeS show, beyond a douht, not only its exi::t· 
ence, but that it is fonnde l in reason and fundamental truth. Expres
sions of CYen the most eminent judges must not be mistaken for the 
enunciation of a universal principle of law, when it appears that they 
were used in charging the jury upon the facts arising in a particular 

The instructions gin:>n also imply that this is a mixed question of law 
and fact i that the only element of law whic.:h enters into it is, that no 
man shall be held accountable, criminally, for an act which was the off
spring and product of mental disease. Of the soundness of this propo· 
sition there can be no doubt. Thus far all arc agreed; and the doctrine 
rests upon principles of reason, humanity and justice, too firm and too 
deeply rooted to be shaken by any narrow rule tbnt might be adopted 
on the suhject. No argument is needed to show that, to hold that a 
man may be punished for what is the offspring of disease, would be to 
hold that he may be punished for disease. Any rule which makes that 
possible, c::mnot be law. 

It will hardly be contended, I suppose, that delusion or knowledge of 
right and wrong, with reference to then.ct or any other thing, can, with 
any degree of propriety, be culled o legal test of the mcntol copocitf 
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to commit crime, unless that capacity is determined absolutely in alt 
cases by the presence or absence of the fact which is assumed to consti
tute the test. 

If we speak of delusion, for instance, before that can be adopted as 
the test, in the sense intended by the request in this case, it must appear 
that it makes no difference whether the delusion bas any reference to, or 
connection with, the act or not. If we say, as El{SKINE said in Had
.field's Case, that delusion is the test when it appears to h:.we produced 
the act, but not when it does not appear to have produced the act, that 
the delusion and the act should be connected, we admit that delusion 
cannot be a legal test, been.use it is not ::i. universal test. And, e,·en if 
it were established that, in all cases where there is delusion, there is 
not capacity to commit crime with as much certainty as that a heavy 
body left free in the air will fall to the earth, it still remains a fact. 
That a heavy body will fall is a fact, although it is at the same time a 
law of nature; that delusion attends incapacity for crime would be a 
fact still, although. were the fact ascertained to be certain and univcr
s~tl, it might be called a law of mental disease, and might, therefore, be 
given to the jury as a criterion, without any positive or practical 
wrong. 

Yet, in that view 1 it would be the law of the land in no other sense 
than the laws of nature and physics may he considered laws of the laud. 
Now, this court, sitting for the decision of questions of law, is not at 
liberty to rncei,·e and consider evidence, or weigh an<l determine mat;.. 
ters of fact. 

But the very first step in the inquiry to ascertain if there be ~rny test 
or criterion that may be safely given to tbe jury on this subjc<'t, whether 
as a fact universally true, or as a principle of law, involves the examin
ation of an immense mass of eYidence, as complicated and difficult to 
understand as can well be conceived. l\foreover, it would require a de· 
grec of skill and scientific attainment which could only be reached by 
years of special study and intelligent observation . Not only ought all 
the facts bearing on the question to be collected from every asylum for 
the insnne throughout the world, but, as an inflexible 'rule to be estab
lished, the facts of all other cases, where the patient bas never received 
scientific treatment, ought to be added to the stock. Then, after col
lecting the facts in this way, it would be necessary to compare cases 
and classes of cases, one with the other, to weigh facts against facts, 
to balance theories and opinions, and finally, to dc<luce a result which 
might, itself, turn out to be nothing more than a theory or opinion after 
all. At any rate, it would be a deduction of fact. 
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It need not be said that this is not the business of a court of law. 
It is a work which can only be reasonably well done by men who devote 
their lives exclusively to its accomplishment. Such a work bas doubtless 
been done, with extraordinary patience and ability, by our distinguished 
countryman, Dr. Ray; and the result of his laborious investiga
tion is, that no test can be found. He says: H To persons praCti
cally acquainted with the insane mind, it is well known that in every 
hospital for the insnne, are patients capable of distinguishing between 
right and wrong, knowing well enough how to appreciate the nature and 
legal consequences of their acts, acknowledging the sanctions of reli
gion, and never acting from irresislible impulse, but deliberately and 
shrewdly." I 

If we were at liberty to weigh and consider evidence upon the queE
tion, it is clear that such testimony must outweigh all the convenient 
formulas and arbitrary dogmas laid clown by the lawyers and judges 
from the time of Lord IlALE to the present, simply for the reason that 
Dr. Ray is qualified by study and observation to giYe an opinion, while 
lawyers and judges arc not. But we do not consider evidence upon thi:i 
point at all. 'Vbether there is any universal test is as clearly a pure 
matter of fact, as is tlic question what that test may be. 

A strong arguruPnt in favor of the instructions given in this case, 
and of consequence against proceeding further to give the specific in· 
structions requested, is found, both upon principle and authority, in the 
course of decisions where testamentary capacity bas been tefore the 
courts. 

In the well known leading case of Dew v. Clarke, 2 decided in 1826,. 
Sir JoBN N1crrOLL gave his opinion ti.ms: "The true criterion, the 
true test, of the absence or presence of insanity I take to be the ab
sence or presence of what, used in a certain sense of it, is compre
hended in a single term, namely, delusion. Whenever the patient once 
conceives something extravagant to exist, which has still no existence 
but in bis own heated imagination; and whenever, at the same time, 
having once so conceived, he is incapable of being, or at least of being 
permanently, reasoned out of that conception, such patient is said to be 
under a delusion, in a peculiar, balf-teehniral sense of the term; and 
the absence or presence of delusion, so understood, forms, in my judg
ment, the true and only test or criterion of absent or present insanity. 
In short, I look upon delusion, in this sense of it, and insanity, to be 
almost, if not altogether, convertible terms; so that a patient, under a 

1 Ra7'eMed.J11r.,Ins.11eci 43. •3Addams,7S. 
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delusion, so understood, on any subject or subjects, iu any degree, is 1 

for that reason, essentially mad or insane on such subject or subjects, 
in that degree." After a very extended review of the evidence in the 
case, he draws this conclusion : "The will propounded in this cause, a 
will virtually disinheriting the daughter, being the direct, unqualified 
offspring of that morbid delusion -proved, I may now say without any 
qualification or restriction, to have been ever present to the mind of the 
deceased as to the character and conduct of his daughter - being, if I 
may so term it, the very creature of that morbid delusion, put into net 
and energy, -I, at least, can arrive at no other conclusion than that the 
deceased was insane at the time of his making the will propounded in 
this cause; and consequently that the will is null and void in law." 

In view of this explicit avowal, it may be considered somewhat 
remarkable that this case should have been regarded as an authority for 
anything more than this - that delusion is the test of testamentary 
capacity 1 so far that a disposition of property by a will, which is shown 
to ha\'C been the direct, unqualified offspring of morbid delusion cannot 
be upheld. If a morbid delusion produced the act, then the act is not 
valid. But, whether through a misconception of this case, or by 1dopt
ing the theory of some writers, who maintain that the mind, though it 
has varied faculties, is one and indivisible, so that if it be disordered in 
any one of these faculties, it cannot be said to be sound, though its 
other faculties and functions remain undistmbed, a doctrine appears to 
have gained some currency in England to the effect that delusion on any 
matter, however remote from the subject of the will 1 and however dis
connected from it, is conclusive evidence of unsoundness of mind, and, 
therefore, altogether destroys testamentary capacity. 1 

This idea was attacked and completely overthrown in the case of 
Banks v. Good:fellow, 2 decided in July, 1B70. In that case it appeared 
that a testator labored under two fixed dcl usions: one, that he was pur
suetl by spirits i the other, that a man, long since dead, came to molest 
him, neither delusion influencing or calculnted to influence the particu
lar testamentary disposition made by him. BRETT, J., who tried the 
case, left it to the jury to say whether1 at the time of making the will, 
the testator was capable of such knowledge and appreciation of facts, 
and was so far master of his intentions and free from delusions as 
would enable him to have a will of his own in the disposition of bis 
property, and act upon it. 

1 Waring v. Waring, 6 Moore P. O. Ca.a . ' L. R. 5 Q. B. 5-l9. 
~l~.a;9~.see also Smith v. Tebbitt, L. R. 1 P. 
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Cockburn,('. J., in Banks v. Goolifcllow. 

It will be observed, that if delusion were to be regarded as a uni,·er5aJ 
legal test, there was no question here to be submitted to the jury; a 
verdict should have been ordered against the will for the existence of de· 
lusions was not disputed. But the instructions were held correct, and 
Lord Chief Justice COCKBURN, in the course of bis elaborate opinion, 
says: "Every one must be conscious that the faculties and functions of 
the mind are various and distinct, as are the powers and functions of 
the physical organizations. The instincts, the affections, the passions, 
the moral sense, perceptions, thought, reason, imagination, memory, 
are so many distinct faculties or functions of the mind. The pathology 
of m.ental disease, and the experience of insanity in its various forms 
teach us that, while on the one hand all the faculties, moral and intel
lectual, may be involved in one common ruin, as in the case of a raving 
manaic1 one or more only of these faculties or functions may be disor
dered, while the rest are left unimpaired nncl undisturbed, that while the 
mind may be overpowered by delusions which utterly demoralize and unfit 
it for the perception of the true nature of surrounding things, or for the 
discharge of the common obligations of life, there often are, on the other 
hand, delusions which, though the offspring of mental disease, leave the 
individual in all other respects rational, and capable of transacting the 
ordinary affairs, Sl.Ud fulfilling the duties and obligations incidental to 
the various relations of life.'' 

The exact question presented to the court in this case, namely, 
whether unsoundness, not operating on the mind of the testator in regard 
to the particular testamentary disposition, will be sufficient to deprive 
him of the power of disposing of llis property by will, was said. to be a 
new question, not before presented for judicial decision in England. 

nut in Boardman v. Woodman, I deciJed four years earlier in this 
State, the court below, BAnTtETT, J., charged the jury 1t that the mere 
fact of the possession of a clclusiou may not be sufficient to render a 
person utterly incapable of making a valid will; that a person of suffi
cient mental capacity 1 though under a delusion, may make a valid will i 
if the will is in no way the offspring of the delusion, it is unaffected by 
it." This instruction was sustained i and I am unable to find anything 
in the opinion of the court that conflicts with the doctrine of Banks v. 
Goodfellow. SARGENT, J., in the course of his opinion says: "Delu
sion, in the technical sense, as explained by Sir Jonx JS"1ceott, is the 
legal test of tl.1e presence of active insanity; ancl if the will is the ojf 
spring of this delusion, it should be set aside." It is sufficiently obvious 
that neither Sir JonN Nrcaou. nor Judge SARGENT would hold that a. 
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mnn who labors under a delusion that his legs nre made of glass, or thnt. 
he is charged with controlling the m'>tions of the planetary system, but 
is in otl1er respects sane, would, therefore, be incapable of making a 
valid will. 

It is not necessary here to express any nsscnt to or dissent from the 
manner in wbiclt the subject is treated in Dewv. Clark and Boardm.an v. 
Woodman. Whether the inquiry is advanced by saying that the act to be 
inYalid, must be the offspring of clelusion, instead of saying that it must be 
the offspring of mentnl disease, is a matter which docs not concern this 
nrgumcnt. 1 If the doctrines of Banks v. Goodfellow and Bom·dman v. 
TVoodnum be applied in the c:isc under consideration, it would clearly 
have been error to gi,Te the instruction as to delusion requested hy de
fendant's counsel i because delusion cannot be a legal test, if while delu
sions exist in the mind, an act no way connected with such delusions, 
nor produced by them, is to be held valid. 

How far the analogy holds between testamentary capacity :.tnd capac
ity to commit crime, i.t is not necessary to inquire, because delusion. bas 
never, so far as I can find, been regarded as a test in criminal cases, 
unless Iladfield's Case is to be excepted; and all the argument requires 
is, to show that the rule, which it has been thought mny be drawn from 
the authorities in civil cases, has no existence e,·cn there, in the broad 
and uni,·ersal terms in which the court w::is requested to apply it on the 
trial of this case. 

Fortunately, we are not embarrassed by any decisions, or, so far as I 
know, any dicta or expressions of single judges in this State at variance 
with the broad philosophical doctrine laid down by the judges who tried 
this case. Indeed, there seems to have been a strong leaning hereto
fore in the same general direction, as is shown by the quotations from 
charges of two of our Jate chief justices, RtcnAHDSON and BELL, in the 
brief cf the attorney-general for the State. 

In view of these considerations, we are led to the conclusion that the 
instruction given to the jury in this case, that "if the defendant killed 
his wife in a manner that would be criminal and unlawful if the defend
ant were sane, the verdict should be' not guilty by reason of insanity,' 
if the killing was the offspring or product of mental disease in the 
defendant," was right i that it fully covers the only general, unh·ersal 
element of law invoh·ed in the inquiry; and, therefore, that :my further 
step in the direction indicated by the requests would baYe been an in~ 
terference with the province of the jury, and the enunciation of a propo· 
sition which, in its essence, is not law, and which could not in any view 

l See. remarks of Lord Penzance in Smith v. Tebbitt, T~. R !i Q. B. M9. 
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safely be gh·en to the jury as a rule for their guidance, because, for 
aught we can know, it might have been false in fact. 

This would seem to dispose of the whole case. All the other instruc· 
tions given arc only the direct logical consequence of this principle. 

Whether the defendant bad :\ mental disease, as before remarked, 
seems to be as much a question of fact as whether he bad a bodily disease; 
and whether the killing of his wife was the product of that disease, was 
also as clearly a matter of fact as wbethcr thirst and a quickened pulse 
arc the product of fever. That it is a difficult question does not change 
the matter at all. The difficulty is intrinsic, and must be met from 
whatever direction it may be approached. Enough has already been 
said as to the use of symptoms, phases, or manifestations of the 
disease as legal tests of capacity to entertain n criminal intent. They 
are all clearly matters of evidence, to be weighed by the jury upon the 
question whether the act was the offspring of insanity i if it was, a 
criminal intent did not produce it i if it was not, a criminal intent did 
produce it, and it was a crime. 

The instructions as to insane impulse seem to be quite correct, and 
entirely within the same principle. If the defendant bad an insane im
pulse to kill his wife, which he could not control, then mental disease 
produced the act. If be could have contr~llcd it, then bis will must 
have assented to the act, and it was not caused by disease, but by the 
concurrence of his will, and was therefore crime. 

These instructions have now been twice given to the jury in capital 
cases in this State, first by Chief Justice PERLEY, in State v. Pike, and 
now again by Judge Doe in the case before us. In State v. Pike no 
exception~ were taken to this part of the charge, and the questions here 
raised were not before the whole court for judicial determination, al
though they were printed in the case as transferred, and no objection to 
their form is understood to have been made. 

But a question was passed upon in that case, which, carried to its 
logicn.l results, goes far toward settling most of the questions raised 
upon the instructions here. It was claimed that the defendant was irre
sponsible by reason of a species of insanity called dipsomania.. The 
court instructed the jury that 11 whether there is such a mental disease 
as dipsomania, and whether the defendant had that disease, and whether 
the killing of Brown was the product of such disease, were questions 
of fact for the jury." These instructions were specially excepted to 
by the defendant, and were held correct. This would seem to be en
tirely inconsistent with the idea that either delusion or knowledge of 
right and wrong is, as matter of law, a test of criminal capacity; and 
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would also seem to be about equivalent to holding, in general terms, 
that it was for the jury to say whether the killing was the product of 
mental disease, and return their verdict of 11 guilty" or "not guilty by 
reason of insanity,'• as they found tllat fact to be. 

We should be slow to establish any doctrine on this important subject 
which we could see would be likely to result in the escape of malefac
tors from punishment, or afford encouragement to a fictitious defence 
of insanity ; and no considerations of convenience or ease in the admin
istration of the law, as before observed, should be allowed to weigh at 
all against adhering to any doctrine or any course of practice that rests 
upon sound reason, or that appears to be necessary for the attainment 
of right results, whether such doctrine or practices is supported by uni
form authority or not. Still it is no objection to the course of the 
judges who tried this case, and who tried Pike's Case, that it relieves 
the subject of some of its most formidable difficulties so far as the 
court is concerned, and at the same time furnishes at least one clear 
and explicit direction which the jury can Uillderstand. 

No untried or doubtful theory is adopted. The instruction given was 
always Jaw, and always must be law, while justice is administered upon 
principles at all consonant with the calls of civilization and humanity. 
Tbe only objection is, that the court did not go furtller, and undertake 
to explore a region where all is doubt, uncertainty and confusion upon 
the authorities, aud where, upon principle, they had no right to go at 
all; that they did not undertake to lay down a rule where, if we could 
allow ourselves to investigate the fact, we should probably find there is 
and can be no rule, nor to enunciate as law a pure matter of fact which 
can only be absolutely known to the Almighty. 

I may ad<l tha.t it confirms me in the belief that we are right, or at 
least have taken a step in the right direction, to know that the view em
bodied in this charge meets the approval of men who, from great ex
perience in the treatment of the insane, as well as careful and long 
study of the phenomena of mental disease, are infinitely better qualified 
to judge in the matter than any court or lawyer can be. I 

The satisfaction with which the charge to the jury in State v. Pike is 
understood to have been received by the most enlightened members of 
the medical profession, proves to my mind not tha.t we have thrown 
down old landmarks to adopt any theory based on a partial, imperfect 
or visionary view of the subject, but tha.t, in a matter where we must 
inevitably rely to a great extent upon the facts of science, we haxe con
sented to receive those fa cts as developed nnd ascertained by the re-

i See Rny'e l\.le<l.Jur. Ins. {bthed. ) secl.44. 
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searches and observations of our own day, instead of adhering blindly 
to dogmas which were accepted as facts of science and erroneously 
prnmulgated as principles of law fifty or a hundred years ago. 

The last instruction, that the defendant was to be acquitted on the 
ground of insanity, unless the jury were satisfied, beyond a reasonable 
doubt, that the killing was not produced by mental disease, was in ac~ 
cordance with State v. Bartlett, 1 and was correct. 

Exceptions overMJ.led. 

NO TEST- BURDEN OF PROOF. 

STEVENS v. STATE. 

[3l lnd .485.] 

In the Supreme Court of fltdiana, November Term, 1869. 

Hou. JonN T. ELLIOTT, l 
" JHrn8 S. Fn.m;n, J 
" ROUEl:T c. GHEGORY, Judges. 
H CllAHLES A. RAY, 

I. No Test-Insane Impulse. - lf an msane impulse leads to the commission of a 
cr1mc,thcaclorisnotrcspons11.lle. An 1nstrucuonthnt"1f the jury believe that the 
defendan t knew the difference bet\l'Cen right and wrong in re~pect to the art in que11-
tioo; it hcwns conecious th at such act was one which he ougbtuot todo,"hewas 
res11oosiblelorh1sact,iserroneous. 

2. Burden of Proof.- Upon an indictment for murder where the defence is insanity, the jur~· 
shoHlclacquitiftheycntcrtainareasonabledoubtastothcsoundnesso! mmdof the 
prisoncrntthctimcof thchomicide,althoughtheybelievehchadjudgmcntandrea
Bonsuftlc1cnttod1scnminatebetweenrightanrl wrong lo the ordinaryaffn1r!>Of life 
~: i~~:~~uch entitled to the benefit of a doubt on that as any op1c1· matcrinl !act in 

Tbis was an appeal from the Vigo Criminal Court. The appellant wns 
indicted for murder in t.he first degree, and convicted. The defence 
was insanity. At the instance of the prosecuting attorney, the court 
instructed the jnry that ' 1 in order to excuse a man from killing another, 
on the ground of insanity, it must nppeur to the satisfaction of the jury 
tlrnt be was either absolutely insane at the time of the act, so that he 
did not know the difference between right or wrong, or that be was 
bboring under some form of monomania by which he was irresistibly 
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impelled by an uncontrolln.blc will to the perpetration of tlie net i but 
such monom.ania inust be in relation to the act of killing. for if it is mo· 
nom<mia upon some other subject, it cloes not excuse a killing . If a man 
becomes a monomaniac on account of the morbid stf'..te of bis domestic 
affections, or if he becomes so on account of the morbid state of bis 
religious feelings, in either case his moral scn~e is only affected by the 
cause of his disease; that is he is only excused from the commission of 
crime so far as be acts under the irresistihlc influence of the particufar 
monomania under which lie is laboring; and if, although la.boring under 
either of said forms of monomania, he shall kill CL nwn 'with premeditation, 
molice and vurpose, he would be without excuse, and would be guilty oj 
m.w·der fo. the first degree." 

'' In order to excuse a man for the commission of a crime on the 
ground of monomanin, it 11urnt appear that the monomanict had relation 
to the particular cri'lne comrnittecl, and if it was nwnom.ania upon any 
other subject1 it woulcl be no excuse." 

'' 'Vhere a man kills another without having gfren any previous inclica
lions of insanity, and afterwards so act,g as to appe:u· to be insane, tlie 
jury should consider this fact to determine whether insanity is not simu
lated or pretended i and if they find it was pretended, it shoul<l not 
weiµ-h anything in their decision of the quc>stion of guilt or innocence." 

At the request of the defendant, the jury WC're instructed that "if 
they hclievc>d from the evidence that when the prisoner committed the act 
charged in the inclictment1 he was lnboring under any irresistible and un
controllable mental delusion, impelling him to do said net-that he wns 
nt the time of the perpetrntion of snid killing in such a state of mind as to 
be unable to control his will and his actions in regard to the act so com
mitted - then in judgment of law he wns insane, and could not be guilty 
of the offence of murder charged in the indictment, and he is conse
quently entitled to a verdict of not guilty." 

''.If the jury beliC\'e from the evidence that at the time of commit
ting the act charged in the indictment, tlie prisoner was moved thereto 
by nn ins&ne impulse controlling his will and his judgment- an impulse 
too powerful for him to resist- and said in anc impulse arose from en.uses 
physiC'al or moral, or from both combined, not voluntarily induced by 
himself, under such circumstances the jury cannot find the defendant 
guilty as charged." 

The defendant asked the following instructions: that" it tlte jury 
entertain a reasonable doubt as to the soundness of the mind of Urn 
prisoner at the time nf the commission of the homicide charged, he is 
entitled to the henefit of that douht 1 n.5 he would be to the benefit 
of a doubt as to any other material fact in the case- it being, 
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under the statute of this State, rt necessriry ingredient of tlle offence 
that the person charged shall, at the time of the commission of the 
offenc:e, be of sound mind, and if the evidence shows that the pris
oner, at the time of the commission of the act, was not of such 
sound mind, although the jury may believe be had judgment and 
reason sufficient to discriminate between right and wrong in the ordinary 

affairs of life even at the time of the commission of the offence, they 
cannot find him guilty." The court refused to gh·e the instruction, ns 
asked, but, over the objection of the defendant, gaxe it with this quali
fication: ' 1 If the jury, lJelieve from the e,·idence, that the defendant 
knew the difference between right and wrong in respect to tl1e act in 
question i if he was conscious that such act wns one which he ought 
not to do i and if that act, at the same time, was contrnry to the law of 
the State, then he is responsible for his act." 

There was n motion for a new trial ou the grnund that the parts of 
charge in italics were erroneous, and tbnt the qualification of the instrnc
tions asked by the defendant was incorrect. The new trial was refused, 
and defendant appealed to this court. 

J. G. Baird, C. Cruft, lV. E. McLean, and J. N. Pierce, for 
appellant i R. W Thornvson, and D. E. lVilliamson, attorney-general 
for the State. 

The opinion of the court was delivered by 
G HEGOHY, J. - It is undoubtedly the l:iw as charged by the court below 1 

that if the defendant was moved to the act by an insane impulse con
trolling his will and his judgment, then he was not guilty of the crime 
charged. And if the dcfencbnt was a monomaniac on any subject, it 
was wholly immaterial upon what subject, so that the insane impulse led 
to the commission of the act. 

It is claimed that the instructions as to this point given by the court, 
at the instance of the State's attorney, were calculated to mislead the 
jury; nnd two members of this court are of thnt opinion. It is clear 
that tlie iustructions might have been put in a better form, but I ha,·e 
no doubt that they are correct law, as they were intended by the court 
to be underatood, and particularly as explained by the court in the in
structions asked by the defendant. But if this case turned upon thnt 
question, I sbonl<l hesitate to determine that a jury might not ha,·e 
been mislead by instructions, about the meaning of which there is a 
difference of opinion among tlie members of this court. 

It is claimed that the court erred in the instruction in reference to 
simulating insanity after the commission of the act, in assuming tha 
the defendant bad given no previous indication of insanity. There WM 

some evidence of previous indication of insanity, but we do not under-
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stand the instruction as making any such assumption The instruction 
may not have been applicable to the case made, and may bnve misled 
the jury. 

But we are clear that the court below erred in giving the qualification 
to the instruction nskcd by the defendant. 

The statute provides that 11 if any person of sound rnind shall pur
posely and with premeditated malice kill any human being, such person 
shall be deemed guilty of murder in the first degree.'' 1 

The Legislature haYc defined the meaning of the expression "person 
of unsound mind ." It is provided that this phrase ''shall be taken to 
mean any icliot non cornpos, lunatic, monomaniac, or distracted 
person.'' 2 

The great difficulty has been, in cases of partial insanity, to fix the 
standard of criminal responsibility. The leading case in this :::!ountry 
is Commonwealth v. Rogers.3 Chief Justice SHAW, in bis charge to 
the jury in that case, said: "Tbe d1fficulty lies between these extremes 
in the case of partial insanity, where the mind may be clouded and 
weakened, but not incapable of remembering, reasoning and judging, 
or so perverted by insane delusions as to act under false impressions 
and influences. In these cases, tl.1e rule of the law, as we understand 
it, is this: A man is not to be excused from responsibilitv, if be has 
capacity and reason sufficient to enable him to distinguish b~tween right 
and wrong as to the particular act he is then doing; a knuwlcdge and 
consciousness that the net he is then doing is wrong and criminal, and 
will subject him to punishment. In order to be responsible, he must 
have sufficient power of memory to recollect the relation in which be 
stands to others, and in which others stand to him; that the act he is 
doing is contrary to the plain dictates of right and justice, injurious to 
others, and a v10ln.tion of the dictates of duty. On the contrary, al
though be may be laboring under partial insanity, if he still understands 
the nature an<l character of his act and its consequences; if be bas a 
knowledge that it is wrong and criminal, and a mental power sufficient 
to apply that knowledge to his own case, and to know that if he does the 
net he will do wrong nnd receive punishment, such partial insanity is 
not sufficient to exempt him from responsibility for criminal acts." 

As we understand this charge, it does not go the length of fixing the 
test " of a knowledge of right and wrong." It recognizes the neces
sity of a mental power sufficient to apply that knowledge, and act ac· 
cordingly. The charge is by no means clear, and we think that it is not 
entitled to the weight usually awarded to it. 

1 2 G . .t Il., p. 435, sect. '.? . '"?G &H ,p1, 5-;"3,5;4, scct. I. 
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The law was much better put in (/umrnomuealth v. Ilasktdl,1 thus: 
"Tliat the true test lies in the word power. Has the defendant in a 
criminal case the power to distinguish right from wrong, and the power 
to adhere to the right and avoid the wrong? Has the defendant, in 
addition to the capacities mentioned. tbP. power to govern his mind, his 
body, and bis estate?" 

Indeed, there are very strong reasons for hokling that the Cilnrge of 
Chief Justice PERLEY, in State v. Pike, 2 is the true law on the sub
ject. He instructed the jury "that the verdict should be not guilty, 
by reason of insanity, if the killing wns the offspring or product of 
mental disease in the defendant; tliat neither delusion nor knowledge of 
right and wrong, nor design or cunning in planning and executing the 
killing and escaping or arniding detection, nor ability to recognize ac
quaintauces1 or to labor or transact business or manage affairs, is, as a 
matter of law, a test of mental disease but are purely m3.tters of fact to 
be determined by tlie jury." The a rgument that leads strongly to tllis 
conclusion is found in the able dissenting opinion of Judge DoE, in 
Boardman v. lVooclm.an.3 It is not necessary for us to go this length 
in the case in judgment. 

In a criminal case the jury must be satisfied beyond a reasonable 
doubt of the defendant's mental capacity to commit the crime charged. 
This is but an application of the general principle that the criminal in
tent must be proved as well as the act; that without a capable min<l 
such intent cannot exist, the very element of crime being wanting. 
Such terms as ' 1 criminal intent,'''' vicious will,'' and'' use of reason,'' 
are used in a very broad and general sense, including the idea that the 
mind must be in such a reasonable condition as to be capable of giving 
a guilty character to the act. The will does not join with Lbe act, and 
there is no guilt when the act is directed or performed by a defective or 
vitiated understanding. So far as a person acts under the influence of 
mental disease he is not accountable. 

We wish in this case to be understood as simply holding that the 
qualification of the instruction nsked by the defendant was not law, and 
for this reason the court below ought to have granted a new trial. 

Judgment reversed, cause remanded, with directions to grant a new 
trial, and for further proceedings. 

ELLIOTT, J., was ahsent. 

1 Philadelphia Legal Intcl11ge11cer tot 2 49 ~- 3~. See Amer1ca11 Law neview 
Dtc. 4, 1868;4 Am. L. R. :?40. !orJt1u11a1·y,I870, pp. 245, 246. 

S(7N. H.,120. 
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INSA...VE DIPCLSE-PHIOR INS.\NTTY- INSANITY OF FATHER-EV! .. 
DENCE OF EXPERTS. 

STATE v. FELTER. 

[25 Iowa., 67.] 

In the Supreme Court of Iowa, June Tenn, 1868. 

Hon. Jonx F. Du.Lox, Chief Justice. 
11 C1n;STER C. Cou~, l 
11 GEORGl~ S. 'Y1uG11T, ~Judges. 
11 JOSEPU 1\-I. BECK, j 

1. Test of Insanity- Insane Impulse. -If n person commit n homicide, knowing It to 
bowrong,butdriventoitbynn uncontrollnlile and irresistible impulse arising not 
from natural passion, but from an insane condition of themind,beisnotcriwinally 
respons1ble. 

2. Evidence -Prior Insanity. - Evidence that the prisoner had been insane at a period 
pnortothedateofthecommiss1onoftheactisadnussible. 

3. - Insanity of Prisoner's Father. -On the defence or insanity in the prisoner, evl 
dencethathisfatherwnssubjecttofitsofrnsanity,isadmissible. 

I . -MedicalExperts.-1\Iedlcal witnesses who have no personal knowledge of the 

~~~~:=~~~~~~~ ~: ~:11;~~;~ 1~::~:e~~~ ;~}~~t~~:~~~1~i~11;~~ tt~~e 3~et~timouy in the case 

APPEAL from Benton District Court. 
The defendant was indicted for the mnrder of his wife; pleaded not 

guilty, was tried, found guilty of murder in the second degree, and 
sentenced to imprisonment in the penitentiary for life. From tbis judg
ment he appealed. 

J. H. J,ftaphy & Brother, I. JJf. Preston & Son., for appellant. 
Ilenry 0' Connor, Attorney-General for the State. 
Dir.LON, c. J. 
(Omitttng rulings on other matter.) 
The next C!TOr assigned relates to the action of the court in exclud

ing from the jury cert:iin portions of the affidavit made by the defend
ant for a. continuance. Upon the affidavit being made, the district 
attorney, according to the record, "to avoid a continuance admitted 
tb:it the witnesses named in said affidaYit would swear to the facts 
therein stated as facts expected to be proven by them; but, by agree
ment of parties, the defendant being present and assenting thereto, the 
State, on the trial, or before, was to luwc the right to object to the 
whole or any part of the afficb\·it for insufficiency, irrele\·anc·y or 111-

competency." On the trial the court, on the oUjection of the State, 
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made pursuant to tile ab°'•e stipulation, excluded certain portions of 
the affidavit, to which the defendant excepted, and assigns its a<:tion as 
error. 

It is first urged that the court excluded the testimony of the defend
ant's brothers, who were acquainted with him in former years and who 
would testify to facts showing tbe defendant to bave been at times in
sane at that period of his life, about sixteen years ago. This portion 
of the amdavit, though underscored in red ink, is not marked on the 
margin as having been stricken out by the court, and it is not entirely 
certain that it was excluded from the jury. 

We fully agree with defendant's counsel that on a question of insan
ity it is competent to show that the defendant had been insane at a prior 
period of his life. The testimony of Dr. Hale is not marked excluded 
on the margin. It is true a portion of it is underscored in red ink, but 
although the question is left in some doubt, we cannot infer from thence 
that th is portion was rejected by the court. Another objection consists 
in the rejection of tbn.t portion of the afficl:.wit rein.ting to the proposed 
testimony of Dr. Hughes, of the Keokuk Medical College, Dr. Ranney, 
of the Insane Asylum, nncl Dr. Staples, of the United States Army, eacli 
of whom is stated to have had large experience in the treatment of 
insanity. The afficl::wit then states tliat from the foregoing facts and 
circumstances respecting the mental derangement of the defendant, 
viz . : those expected to be proved by other witnesses, - and from the 
circumstances connected with the alleged homicide antl defendant's acts 
and conduct on the trial, in their opinion the defendant, at the time of 
the alleged homicide, was in a deranged state that would render him 

unconscious of what trunspired. 
At first it seemed to us that in excluding this portion of the afficla,·it 

from the jury, the court erred. But upon a <:loser examination, we are 
of opinion that its nction may, under the statute, and the peculiar char
acter of the affidavit, be sustained. The statute requires "particular 
facts, as distinguished from legal conclusion," to be stated. 1 If the 
"court finds the statement of facts sufficient, the cause shall be con
tinued unless the opposite party will admit that the witness, if present, 
would swear to the facts thus stated; in which e,·ent, the cause shall 
not be continued; but the party moving, therefore, shall read, as the 
evidence of such witness, the facts held by the court to be sufficiently 
stated.... The party stipulated that all proper objections to the suffi· 
ciency of the afHdavit might be made on the trinl. 

1SP.cts.3010,30ll,C50. 
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It will be seen that it was proposed to prove by the three medical gen
tlemen named, that in their opinion the defendant was insane at the 
time the homicide was committed . The affidavit undertakes to give the 
data upon which this opinion is based. If the data thus given will not, in 
law, entitle the medical gentlemen to give to the jury an opinion as to the 
defendant's sanity, then, strictly, there was no error in excluding such 
opinion from the jury. If those meclical men bad been present upon 
the witness-stand, and had been asked, "from the facts and circum
stances stated by previous witnesses, and from those testified by still 
other witnesses, relating to the homicide, and from defendant's conduct 
on the trial, is it your opinion that the defendant was sane or insane 
when he committed the act?" Such a question would have been 
rncompetent for it practically puts the medical witnesses in the place of 
the jury.1 

Viewing the question arising on this portion of the affidavit as one of 
law purely, we are not prepared to hold that we would, for the reason 
alone that this part of the affidavit was excluded, reverse the judgment. 

But the action of the court in striking out another portion of the affi
davit, and in excluding the srune from the jury, was manifestly errone
ous. We referred to that part relating to the testimony of Dr. Fay. 
This was as follows: "Affiant expects to prove by Dr. z. Fay, who 
resides in Albany County, New York, that he was the family physician of 
defendant's father while the defendant Ji,·ed at home; that he has visited 
the defendant while defendant was laboring under the mental disability 
aboYe set forth; that said Fay is a practising physician, and that in bis 
opinion the defendant was, while laboring under the mental disability 
above set forth, viz. : that specified in previous portions of the at-Ji.da
vit, - mentally deranged, and unconscious of wbat transpired around 
him, and, from his knowledge of the defendant, and of his father's 
family, he believes that the defendant is subject to mental derangement 
and temporary insanity." 

If the defendant has been insane at former periods of his life, it is 
undeniable that this is a fact proper to be shown Lo the jury trying the 
question of his criminal capacity. 

And it is equally nnlleniable, that, if a physician visits a person, and 
from actual examioation or obserrntion, becomes acquainted with his 
mental condition, be may gh·e an opinion respecting such mental condi· 
tion at that time; that is, he may, under such circumstances, state to 

1 Pelamourge11v.Clark,9 Iowa, Ue; 3 Greenl. on Ev., 11ect. 5. 
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the jury his opinion as to the sanity or insanity of the person at the 
time when he thus observed or examined bim.1 

There is no more reason why be may not do this, than why he might 
not testify that he saw a certain person at a certain time, and that he 
was then laboring under an epileptic fit, or under an attack of typhus 
fever, or bad been stricken down and rendered. unconscious by an 
apoplectic stroke. 

We hru•e found it impossible to sustain the ruling of the court in re
jecting this portion of the afficbdt. Of its materiality it is needless to 
speak. The point decided is, that a medical witness may, from person~l 
knowledge and examination, give an opinion based thereon, as to the 
mental condition of such person. He might, of course, be required on 
cross·cxamination. to describe the condition of the person, and to give 
the dat~ and facts upon which his opinion is based. For this error, the 
judgment must be revcrsell. This result we regret the Jess, because 
there is much in the record to show (though not sufficient on this 
account alone to justify a reversal), tbat all that portion of the affidavit 
before referred to ns being underscored with reel ink, nnd which stated 
that defendant's father and the defendant himself were subject to 
insanity, were stricken out by the court before the affidavit was read to 
the jury; and because, also, we arc not satisfied that tliere was that 
full, thorough, and deliberate examination of the defendant's alleged 
insanity to which he was, under the law 1 entitled. 

We cannot l'Csist the conclusion 1 that the defendant, by the rulings 
of the court bc1ow 1 was practically deprived of showing to the jury the 
truth of the nlleged insanity of his father, and of himself at former 
periods of his life; facts competent, material, and highly important as 
bearing upon the question of ddendant's alleged insanity .'2 

In the debate of the Ilouse of Lords on JJicNaghten's Case, Lord 
Bnouon.rn very justly criticised the needless haste of the court in Bel· 
linghmn's Cose, in proceeding to trial without allowing the prisoner the 
opportunity of showing that his family hnd been tainted with insanity, 
and that he himself had been previously insanc.3 

Finally, it is insisted that the court erred in its instructions to the 
jury, and in its refusal to give certain instructions prayed by the de· 
fendant relative to the defence of insanity. Before noticing the assign-

1 In reCumichael,36Ala.514.;1 Bishop's 
Cr. Proc., sect. 5~ I; Commonwealth v. 
Rogers, i i\letc.500; Clark v. State, 12 Ohio, 
403; llnxterv. Ablaott, 7Gray, 71; McAllister 
v. Sla~e,17Ala.U4; lnreYanauken,2Stock. 

186; I Greenl. on Ev., sect. '40; Ileald v. 
Thinr,45Me.392. 

~ Baxtcrv. Abbott, 7 Gray, 71. 
•Hansard,67,714. 
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ment of error, it is proper, brieily to refer to tho circumstance of the 
homicide. That the clcfendnnt took the Jife of bis wife, was not dis
puted, and the only defence made or relied on was that species of men
tal unsoundness, which bas recei,·ed the name of homicidal mania. 

The testimony tends to show that the ddend<mt was about forty-two 
years of age, and resided with his wife an<l a child (who was a witness 
on the trial), in Tama County, on a farm, about one mile distant from the 
neighbors. Ile hnd rc~ided in that county for OYcr two years, nnd bad 
served in the army during Lhe war. He bad, during the forenoon of the 
day on which the homicide was committed, been at work in the usual 
mnnncr. Shortly after dinner the neighbors, from seeing the fire, or 
some other reason, visited tbe premises of the defendant, and found the 
house in ashes aml the defendant's wife within a few feet of it, dead, 
without clothing upon her person. one of her feet burned off, her fea
tures so destroyed by fire that they could not be recognized, and her 
skull bndly fractured, edclently in consequence of hca,·y blows with a 
club or other deadly instrument. The defendant himself, was found 
(although he bad been seen walking around by persons when approach
ing the premises) lj'ing near some stacks a few rods from the dwelling
house, with his throat cut from ear to ear, and very weak from the loss of 
blood. His hair and whiskers were singed, and there was a blister on 
bis nose, but no evidence of fire on any other part of his person, and 
his clothes were not burned. 

There was but one eye-witness to the terrible occurrence, - a very 
young daughter of the defendant, whose age is not stated in the record; 
and she saw only the first portion of it. The testimony in the case is 
\"Cry imperfectly reported, ha,·ing been taken down by an unskilled per 
son. The daughter tC'stified in substance, thus : -

•'My mother is dead - my father killed her; he struck her - I don't 
know with what; be was mad at her before I left; it was because she 
poured the butter-milk out; I left because he was going to kill rue; I 
knew this by the way he acted i mother told me to go to Mr. P. 's, - a 
neighbor's house, - it was in front of the house that father slruc.:k her, 
about a rod from the house i he shot the gun off by her head ; my 
father was cross to her and did everything mean that he could." She 
then narrates a quarrel occurring some months before between the 
defendant and his wife about a dog, and a tllreat of the defendant to 
her, that if she did not let him alone be would stop her breath or the 
dog's. ''Mother said nothing tome when I left, ns to what the defend
ant was going to do; when I went to Mr. P. 's, she said she was afraid 
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he (defendant) would kill us; my father, at this time, was breaking 
things in the house; when I started to l\Ir. P . 's they were out between 
the house aud fence; we had all eaten dinner - all sat down together, 
nothing was said; I started to l\Ir. P. "s because bis actions were such, 
that I thought he was going to kill me; I went into the house and he 
was breaking thingis i be said nothing; he threw the lamp out of doors, 
and broke the clock; said nothing when he did this; papa and I were 
in the house and ma out, when I started to l\Ir. P. 's i I saw fatbet 
strike mother; I was then two or three rods off; I do not know with 
what, or how many times he struck her; after he went out be bad the 
gun; the end of the gun was past mother when he fired ·it off; my 
mother said she was going to tell Uncle Jaequa what he had done; he 
broke the clock and threw water on her; it made him madder than he 
was; this was after the clock and lamp were broken; he shot the gun 
off first, and then struck her, and they both fcl1 1 and mother was try
ing to get away from him; she did not balloo. " 

There was other e,·idence showing that they did not at times live hap
pily together, and that the defendant was hult-finding and cross toward 
her. Tbe physician who examined the deceased, gave it as bis opinion 
that the blow upon her skull would produce instant death. When Dr. 
Daniels afterwards drcsse(l tbe defendant's wound in bis tbroat be had 
a conversation with him in respect to the homicide. The defendant 
said, "that the reason he shot at her was that he wanted to scare her. 
Ile said he wanted to destroy everything, so that s!1e would not get 
anything, and this was the reason wlty be burned the house. I asked 
him why he stmck his wife. Ile said he did not strike her; that the last he 
saw of her she was going toward Buckingham's." The doctor asked 
the defendant if he was not sorry that things were not as they were in 
the morning i to which lie replied, "I do not know as I am." On tl e 
next day after the fatal occurrence he told another witness the difficulty 
about the butter-milk, and said his wife "struck him in the face with a 
plate; that she went on throwing things out of the house; he told her 
to stop; she threatened to report him to the trustees; he then, he said, 
took down his gun and shot at her; did not intend to kill her; that he 
was so mad that his passion got tlie better of him, and about what hap
pened after that he had nothing to say. I asked him if he intended to 
kill the little girl if he caught her. IIe replied be did not intend to 
hurt her." This COD\'Crsation took place at the instance of the defend
ant, who askc<l a person present to go out of the room so that he could 
talk with the witness. 



98 

State v. Felter. 

A great number of witnesses who bacl known the defendant for many 
years, testified thnt they never saw anything strange il\ihis conduct, or 
.anytbinj:! to lead them to suspect that be was of unsound mind. 

The defendant stated that he cut his throat with n razor, and told 
where it could be found. There was testimony tending to show, or 
from which it might be inferred, that the defendant bad tried to rescue 
his ·wi.fe from the flames. That is, it was testified by the physicians that 
t.fe blow upon her head would kill her instantly, and it would seem that 
after the blow was dealt she was removed by the defendant from the 
house, after she bad been burned in the manner before described. 
There was also testimony from which it might be inferred that the de
fendant cut bis own throat before be left the burning dwelling. It was 
admitted by tbe State tbat the defendant intended to take his own life 
when he cut bis own throat. There were no witnesses upon the stand 
who knew of or testified respecting the alleged insanity of the defend
ant when nt home, or the alleged insanity of his father. 

The medical witnesses examined on the trial, as not unfrequently hap
pens, differed in opinion as to the defendant's sanity. Most of these 
witnesses, however, bad given to the subject of insanity no specin.l 
attention. 

The court charged the jury that "if the defendant at the time of the 
commission. of the act - if he did commit it - was laboring under 
such a degree of insanity as irresistibly and uncontrollably forced him to 
commit the act, and if lie rlid not, at the time of the act, have reason 
sufficient to discriminate between right and wrong in reference to the 
act about to be committed by him, it is your duty to acquit wholly. Io 
other words, if you believe from the evidence that the defendant's mind, 
at the time of committing the act- if be did commit it-was so in
sane that he did not know the nature of the crime, a.nd did not know 
that he was doing wrong in doing tile act, it is your duty to acquit him 
altogether." 

The defendant's counsel complain of this instruction, and in their 
written argument make to it this objection: 11 The court did not state 
tbe law; only a part of it. It told the jury that if the defondant had 
sufficient mind to discriminate between right and wrong he was respon· 
sible. This is not sufficient. Ile must have mind enough to know that 
he will be held responsible for bis act.'' 

The specified objection to this instruction does not call upon us to 
enter at length on an examination of the subject of insanity as a defence 
to alleged criminal acts. The instructions as gh·en are substantially as 
the defendant's counsel in their argument claim they should ha\•e been, 
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and arc not, as we find upon comparison, essentially different on this 
point from those asked to be given on the part of the defendant. 

With reference to the right nnd wrong test referred to in the instruc
tions given it will be seen tbnt the court does not adopt this criterion ns 
a general one, that is the court does not say if the defendant bas capac
ity to distinguish between right and wrong generally, be ia criminally 
responsible. 

But it held that if at the time and with respect to the act about to be 
commitlcd, the defendant had not reason enough to discriminate between 
right and wrong with reference to that net, lrn.d not reason enough to 
know the nature of the crime, and did not bww that he was doing wrong 

in crnmnitting it, he is not criminally punishable. The court in sub. 
stance held that it the defendant's reason wns so far gone or over· 
whelmed that his perception of right or wrong wilh respect to the 
contemplated net was d stroyed, if be did not rationally comprehend 
the character of the net he was about to commit, be should be acquitted. 

The instruction as given finds a full support in the judgments of 
courtci the most respectable. 1 

On the other hand, the right and wrong test, even when guarded as 
carefully as in the court's instruction, bas been very vehemently opposed 
as incorrect and delusive,2 especially as a criterion of responsibility in 
cases of moral insanity. 

As applied to the facts of this case, a preferable mode of instructing 
the jury will be briefly indicated below. 

In my opinion the right and wrong test is not to be applied too 
strictly, and belongs more properly to intellectual than to moral 
insanity. Iatel!igent medical observers who have made insanity a 

special study, insist that it not unfrequcntly happens that persons un· 
doubtedly insane, and wllo are confined on that account in asylums, are 
able to d istinguish right from wrong, and to know the moral qualities 
of nets. 

Perhaps the profession of law has not fully.kept pace with that of 
medicine on the subject of insanity. And yet medical theorists h~:wc 
propounded doctrines respecting insanity as an excuse for criminal acts, 
wllich a clue regard for tile safety of the community nnd an enlightened 
public policy must pre\·ent jurists from adopting as part of the law of 
the land. If, as the court charged, the defendant committed tile act 

1 Jo'recman , .. People, 4 Denio. Zi; aod 
11ppro\·cdandfollowedmtherccc11tcase 
or Willia t'. People, 32 N. 1'. 715; State v. 
Brandon, 8 Jonca N. C. (L.).'63; Common· 
wealtbv. Mosler,4 Pa.St. 266; Mc~agbteu'a 

~~~e, 1001. &F.210; Oxford's Case, 9 C. &P. 

2nay, 11ccta.16,17,18,16,d.stq.; Whar
ton & Stille (2d Ed.) sect. 69; and see 
Smith v. Commonwealth, l Du.v. (Ky.) m. 
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frou1 nn irresistible and uncontrollable insane impulse, not knowing it 
was wrong, it is clear that he is not criminally responsible. But sup
pose he knew it was wrong, but yet was driven to it by an uncontrolla
ble and irresistible impulse, arising, not from natural passion, but from 
an insane condition of the mind, would he then be criminally re
sponsible ? 

Most of the cases before cited have recognized the doctrine, that there 
is a responsibility for the criminal act if the accused knew at the time 
it was wrong; or, as it would be better expressed, if be rntionally com
prehended the character and consequences of the act. But, if, from the 
observation and concurrent testimony of medical men who make the 
study of insanity a specially, it stiull be definitely established to be 
true, that there is an unsound condition of the mind, that is, a diseased 
condition of the mind in which, though a person abstractly knows thn.t 
a gi\·en act is wrong, he is yet, by an fosane impulse, that is, an impulse 
proceeding from a diseasc>d intellect., irres istibly driven to commit it
the law must modify its ancient doctrines and recognize the truth, and 
give to this condition, when it is satisfactorily shown to exist, its excul
ptttory effect. It is not too mutb to say, that both medicine and law 
recognize now the existence of such a mental disease as homicidal in
sanity; the remaining question in jurisprudence being what must be 
shown to make it a\'ailable as a defence to a charge of murder. I 

In a recent case in Kentucky, it is said that moral insanity is recog
nized by medical jurists. and that " the true tes t of responsiblilty is, 
whether the accused had sufficient reason to know right from wrong, 
and whether or not he hac.l sufficient p~wer of control to govern his 
actions. '' 2 

If this want of power of control arose from the insane condition of the 
mind of the accused, he should not be held responsible. But if want of 
power to control his actions arose from violent and ungovernable pas
sions, in a mind not diseased or unsound, he would and ought to be 
criminally punishable for his acts. 

Of all medical·lcgal questions, those connected with insanity are the 
most difficult and perplexing. 

\\ithout further discussion, we conclude by stating wLat, under the 
facts of this case, would be safe and proper directions to be given to 
the jury respecting the point under consideration . The jury, in sub
stance, should be told that if the defendant's act in taking the life of 

1 See Wharton & Stille's Med. Jur., FCcts. 'Sm1th1·. C"ommonwealth, l Du v. 2'!-i. See 
61,178. al so Sl"ott t•.f"o mmonwc:ilth,4 Met e. (Ji:y. ) 

227;corn1,arcMMev.ilru11don,supra. 
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his wife - if he did take it -was caused by mental disease or unsound
ness, which dethroned his reason. and judgment with respect to that act, 
which destroyed his power rationally to comprehend the nature and 
consequences of that act, and which, overpowering bis will, irresistibly 
forced him to its commission, then be is not amenable to legal punish
ment. But if the jury beliP.\'e from all the evidence and circumstances, 
that the defendant was in the possession of a rational intellect or sound 
mind, and allowed his passions to escape control, then, though passion 
may for the time being have driven reason from her seat and usurped 
it, and have urged the defendant with a force at the moment irresistible 
to desperate acts, be cannot claim for such acts the protection of in
sanity. 

'Whet.her passion or insan'ily was the ruling force and controlling 
agency which led to the homicide-in other words, whether the defend
ant's act was the insane act of an unsound mind, or the outburst of vio
lent, reckless, and uncontrolled passion in a mind not diseased, -is 
the practical question which th(' jury should be told to determine accord
ing to their best judgment from the evidence before them. If they 
believe that the homicide was the direct result or offspring of insanity, 
they shoul<l ncquit; if of passion, unless it be an insane passion, they 
should convict. This is a much more practical inquiry than to direct 
their attention solely to the defendant's capacity at tlie time to distin
guish right from wrong- an inquiry which must often be speculative 
nnd difficult of determination from the data possible to be laid before 
the jury, and which, as a test or criterion of responsibility, rather be
longs, when applicalJle, to what is known as intellectual, as distinguished 
from moral insanity. 

As the case will have to he retried, we haYe briefly indicated our gen
eral views as to the instructions proper to be given to the jury on the 
subject of criminal capacity and responsibility. Where homicidal in
sanity is relied on 1 the court may very properly say to the jury that 
they should indulge in no prejudice against the defence, but give it 
thoughtful, thorough, dispassionate consideration ; yet that the interest 
of society requires that it ought not to be regarded as sufficient to ex
culpate unless the jury belieYe from the evidence that the propensity to 
commit the act existed in such vioknce as to subjugate the intellect, 
control the will, and ren"der it impossible for the accused to do other
wise than to yield to the insane impulse. In other words, it should 
appear not only that the mind of the accused was insane, but that the 
act for which he is indict('rl was the direct offspring of such insanity; 
this being shown, responsibility is annulled, but not otherwise. 
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Because of the error of the court in excluding materinl portions of 
the affidavit for a continuance, the judgment is reversed and the cause 
remanded for a new trial. 

Reversed. 

UNCONTROLLABLE IMPULSE-INSANE DELUSION-TEST OF INSAN· 
ITY-EVIDENCE OF APPEARANCE AND CONDUCT. 

STATE v. lliEWHERTER. 

(46 Iowa, 88.] 

ln the Supreme Court of Iowa, June Term, 1877. 

Hon. JA~rns H. RoT111t0cK, Chief Justice. 

" JOSEPU U. BECK, 1 
" AUSTIN ADAMS, 
If \VtLLU.M H. SEEVERS, Judges. 
II JAMES G. DAY. 

1. Uncontrollable Impulee- When a Defence.- The uncontrollable impulse which will 
relieve a person from the consequences of the commission of a crime, must have Its 
originaloneinadlseasedmind. 

2. Teet of Inae.nity. -To excuse, the mental disease must be such l\S to deatroy the powe-r 
tocomprehcndthenaturcandconsequenccsoftheact,nndtooverpowcrthe will. 

3. Ineane Delusion- When an Excuse.- One who commit& ft.Crime under the inlluence 
~!~:~~sane delu111on 1s 1rnnl1hn\Jle, 1f he knew nt the lime that he was acting contrary 

4. Appea a.nee e.nd Coo duct ot Prisoner. - In considering the question ot the sanity ot 
aprlsoner,thejurymayproperlybcd1rectedtoconsiderhisappearance,conduct,and 
languaee prior to the tame ol the commi1slon of the alleged crime. 

ArrEAL from Pottawattnmic District Court. 
The defendant was indicted for murder in the first degree, in killing 

Joseph W . Hatton in Pottawattamie County, and upon conviction for the 
crime was sentenced to imprisonment in the penitentiary for life. He 
now appeals to this court. 

Montgomery & Soott, for appellants. 
J. F. 1lfcJunkin, Attorney-General_, Jolmll. Keatley, and C. E. Rich-

ards, for the State. 
BECK, J. -
(Omitting rulings on other points.) 
Testimony, tending to prove the insanity of the defendant at the 

time of the homicide was introduced in his behalf. It was claimed that 
this condition of mind had existed for some time. A witness for the 
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State testified that during the time of the alleged insanity be had two 
conversations with the defendant, and saw him often, but obsened 
nothing unusual in his actions, and that, in the language of the witness, 
11 so far at I could see, he was as regular and sane as the first day I saw 
him." Upon the cross-examination, the counsel for defendant askecl 
the witness if he thought himself competent to give an opinion as to 
defendant's sanity. An objection to the question was sustained on tbe 
grou11cl that it was not proper in cross-examination. The ruling is 
complained of as erroneous. We think it was correct. The witness 
bad stated facts, and not his opinion of defendant's sanity. The ques
tion, therefore, did not relate to matters brought out upon the direct 
examination. 

Other objections to the proceedings and judgment are based upon the 
rulings of the court in giving and refusing instructions, and in overrul
ing a motion for a new trial on the ground that the Yerdict is in conflict 
with the evidence and the law as given to the jury by the court. The 
consideration of the objections demands attention to the testimony given 
npon the trial. We will proceed to state briefly, tile purport of the evi
<lencc, so far as it is necessary for the proper understanding of the 
rluestions we are called upon to discuss and determine. 

The defendant, at the time of the homicide, was a farmer, and about 
fifty-two ye::i.rs of age. He had sons and daughters qf mature years, 
and others yet in childhood. About one year prior to this event he bad 
employed Dr. Joseph 'V. Hatton, for the killiug of whom he was con
victed in the court below, to atten<l upon his wife in child-birth. The 
evidence tends to show th::i.t defendant charged Dr. Hatton with mal
practice in his professional treatment of the case, and with improper 
exposure of the person of his wife, and other cruel nud unprofessional 
conduct, whereby the health of the patient was permanently impaired, 
and be1· womanly feelings outraged and wounded. To reco,·er for these 
injuties to the health of his wife, defendant brought and prosecuted an 
action against Dr. Batton, which resulted favorably for the pYysician. 
After the confinement of his wife, and up to the killing of Dr. Hatton, 
defendant exhibited violent excitement upon the subject of the allegecl 
injuries to his wife and himself. ThE>y were the subject of his conver
sation to many persons, and be rehearsed the incidents connected there
with in public places, in the hearing of all who would give heed 
thereto. In these co1wersations he indulged in violent denunciations of 
the physici~m, accompanying it with great p;·ofanity, and declared he 
lacked skill an<l nbility in his profession, and was destitute of qualities 
necessary to fit him therefor. He made threats again~t the person and 



104 Tiit; LEGAL TEST OF INSA:N'ITY. 

State 11. l\rcwlu.:rtcr. 

life of Dr. llatton, declaring that it "as his purpose to drh·e the physi
cian from the country by the suit, and if it fn.ileLl in sud1 object, he 
would shoot the doctor. These threats ·were frequent, and those made 
n.fter the suit was terminated against defendant were unaccomp::mied by 
qualification or condition. Tbey were communicated to Dr. Ballou, 
who armed himself for protection against defendant, to whom this fact 
w:.is soon made known . On Sunday, the 18th of July, 1875, Dr. TI:it
ton was called to visit, professionally, a patient living about a mile and a 
half from defendant's pl:lce of residence. The father of the physician, 
a man of seventy-two years of ngc 1 accompanied him in his buggy, nnd 
they passed within a quarter of a mile of defendant's house. They also 
drove near the house of a neigbbor where defendant was at the time. 
Ile was informed of the fact of tlic>ir passing the house and immediately 
left, after expressing Lis want of confidence in the physician's skill, and 
went in the direction of bis own bouse. Ile had come but a short 
time before to this neighbor's from the house of the patient, who bad 
informed him of the fact that Dr. Batton was expected, and would soon 
nrrive. Upon receiving this information he expressed, angrily, his want 
of confidence in the skill of the physician. In retuming from the vis·t 
to the patient 1he road travelled by Dr. Hatton and his father took them 
ngain near defendant's house. They reached this place not long nfter 
defendant bad left bis neighbor's house as alio\'C• stated. The incidents 
immediately connected with the act of defendant, which resulted in the 
killing are related by tile father of Dr. Ilatton in the following lan
guage : "After we got around the willows, we saw defendant going 
through the fence with his gun in his hand, east of us, - might have 
hcen eighty or a hundred yards, - defendant came through his fence 
across first track of road to second road i cnmc in front of doctor when 
pretty near his gate; we were driving on a trot; be came dou·n the road 
with his gun; thumb looked like on the cock; he raised up and the doc
tor said 'stop.' This is all the doctor said, when gun went off i 
gun abtut three feet long; don't think it was a second after be raised 
up until be shot; don't know whether he took aim or not; we had a 
two·stepped buggy; my left foot was on the upper step; when the gun 
went off tbe doctor fell OYer my right thigh, and it scared the team. 
they went on; I went out near l\lewherter's gate; looked back and sa; 
defendant behind, standing in the path, about half bent, with gun pre
sented like he was going to shoot again, but he did not i looked hack 
again; defendant said, 'Oh, God damn you, I have killed you;• that 
was all defendant said." The shot took effect in the abdomen, and the 
doctor lived about two weeks . 
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The fact of killing was not contested at the trial; the defence wholly 
relied upon was the alleged insanity of defendant. The testimony 
tended to establi!:ih that after the confinement of defendant's wife, 
when she was treated by Dr. Hatton, defendant's disposition, temper 
and deportment, whenever that subject was spoken of by him, or bis 
mind was directed toward the physician, were unlike, in their manifesta
tions, anytliing before exhibited by him. He was violent, unreasonable 
and extremely clenunciatory and bitter in his expressions. His appear
ance, too, on such' oCc!1sions was changed, exhibiting great excitement 
and nervousness. His wife and children testified that he was wakeful 
and restless at nigbt, would arise from his bed and arm himself, and, as 
an explanation of bis actions, would declare he was guarding bis wife. 
He would often declare that his troubles were more than he could bear, 
and when the name of Dr. Hatton was mentioned he would become 
pale, wild, and nervous. His appetite was poor, and he became thin. 
They state that his actions were unusual and strange; but neither they 
nor other witnesses testify to any change in his mind or manner upe;n 
any other subject than that of his troubles with Dr. Hatton. Tbere is 
no evidence tending to pro,·e that upon all other sulJjects be was not 
reasonable; and, indeed, it is not so clnimed on tbe part of tbe defence. 

Upon evidence of tbe cb:uacter indicated above, the cause was sub
mitted to the jury upon numerous instructions upon the law of the case 
given by the court. After we ha,·e considered the correctness of the 
ruling in excluding certain instructions asked by defendant those gi,·cn 
will claim our attention. 

Counsel for the defendant presented seven separate instructions which 
they requested to be gi,·en to the jury. They all related to the subject 
of insanity, which was, rts before stated, the sole ground of defence 
relied upon. These instructions present rules to guide the jury in de
termining defendant's accountability. The nature, character, and ex
tent of mental disease which renders the subject irresponsible for acts 
otherwise criminal are stated therein. The substance of these instruc
tions, except the fifth, is fully and fairly embraced in the ninth, tenth, 
eleventh, and twelfth, given upon the C'Omt's own motion. These will 
be hereafter considered. The refusal to repeat rules announced in in
structions, by giving them in another form as asked by either party, 
has often been held not to be error. 

The fifth instruction just, referred to is in the following language so 
far as it trents of the question of insanity: '·If * * * the pro
pensity in the defendant, from wha.leYer cause it may have originated, 
to commit the act, existed in such Yiolence as to subject the intellect, 
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control the will, and rcndel' it impossible for the accused to clo other
wise than yield to the insane impulse by which he was controlled and 
the act was the offspring of such insanity 1" in such case "neither the 
State 110r the interest of society demanded such conviction." A glance 
will suffice to discover the error of the 1rule here presentee]. The pro
pensit,lj- the disposition to commit the crime, is not, as it should be, 
limited to the effect of n. diseased or insane mind. Under the instruc
tion it may have had its origin in anger, revenge, or other passion not 
springing from an insane mind, or may luwe been the result of drunkP.n
ness. It cannot be claimed that an uncontroll:ible propensity, which is 
the offspring of an eYil passion, will shield the perpetrator of crime 
from punishment. The subject demands no further attention. The 
instruction wns properly refused. 

The seYenth inst ruction is in the following language:-
" If the jury belie,·e, frorh the evidence, that, at the time of the 

commission of the alleged homicide, the defendant was laboring under 
a diseased condition of the mind, that be was insane on the suhject of 
the manner in which the deceased had treated his wife, and on the sub
ject of deceased, with others, haYing formed a conspiracy to take bis, 
defendant's life, then the jury should acquit the defendant." 

It will be at once obscrYed that this instruction fails to present tl1e 
condition that the mental disease mu st have destroyed the power of de
fendant to compreliend, rationally, the nature and consequence of his 
act, and overpowerl.'d his will, which must exist in order to render him 
free from accountability for his acts. 1 

'Ve will here depart fr om the order pursued by defendant's counsel 
in considering their objections to the record, and take up the instructions 
given by the court upon the subject of insanity. The rulings of the 
court upon the law governing this defence will thus be considered con
secutively. 

After defining, in the ninth instruction, total insanity or madness, and 
informing the jury that one afflicted with such mental disease is not 
crimi nally responsible, the court proceeds1 in the tenth instruction, to 
announce the rule of law applicable to partial insanity, which, it was 
claimed in the defence, was the character of the alleged disorder of the 
mind of defendant. The jury were informed that if defendant, on ac~ 
count of his mental disease, was not ahle to distinguish right and wrong, 
and had not knowledge and understanding of the character and conse
quences of bis act, and power of will to abstain from it, he was not 
legally a responsible being. This is the certain meaning of this instruc-

1 State v.Fclter,2.'ilowa,GS. 
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tion, expressed with sutlicient clearness. It is in hnrmony with the rule 
on the subject recognized by this court in State v. Felter. 1 

The eleventh and twelfth instructions given to the jury present sub
stantially the doctrines announced in the answer of the jwdges to the 
first and fourth questions propounded to them by the House of Lords in 
McNaghten's Case.• They may be briefly stated as follows: I. In 
case of partial insanity 1 or delusimn , as to certain facts and matters, 
and the accused, as to other facts and matters, is sane, if the act with 
which he is charged was done under the influence of insane delusion, 
with the view of redressing or avenging some supposed injury, or of 
accomplishing some supposed good, he is punisbaLle, if be knew at the 
time of the commission of the crime that he was acting contrary to law. 
4. In case of partial delusion, when the subject is not in other respects 
insane, the law considers him as to his responsibility, in the same con
dition as if the facts, in regard to wbi~h bis delusion exists, were real. 
Therefore, if in his delusion be supposes another is about to take his 
life, he would be exempt from punishment if he kills the person in, as 
be belie,·cs, self-defence. But if the delusion was to the effect that he 
had suffered a serious injury from another man, and, in revenge therefor, 
the accused kills that man, the crime will be punished by tbe law, not
withstanding the perpetrator of tbe deed was affocted with a disease of 
the mind. 

These doctrines, it is beliernd, have the support of tr.e adjudged 
cases of this country and England.3 They are not, we are aware, fully 
approved by others entitled to respect. 4 

They have been assailed with great force by another able writer ;.ipon 
the medico-legal science. 5 

Counsel for defendant raise many objections to the instructions 
given by the court, which are based upon criticisms of the language 
rather than upon the very substance of the principles announced therein. 
We will notice one or two which will present fairly the character of all 
of these objections. 

The second instruction defines correctly the different degrees of hom
icide. Murder, the jury are informed, is the killing of a human being 
with malice aforethought, either expressed or implied. The crime, they 
nre then told possesses two elements: F irst, the killing of a human 
being; second, the malice. Tbe court proceeds cleady enough to ex-

1zs1owa.6i. 
'IOCl.&Fin.200. 
1 SeelWhar.&S.'.\led.Jur.,sects.125,1~6. 

dseq.,andcasescitcd 
~See sect. 130 o f the book juH cited, 

and Balfour Browne's Med . Jur.of In1an. 
18,19. 

3(16~ Ray' s Med. Jur. of Insan., sects. 29, 39, 
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plain the term malice and points out when it will be presumed to be 
of the degree or character which constitutes murder. But, in using the 
term malice in these explanations, the adjecth·e ciforethoughl is not used 
in connection with it. This. is the ground of counsel's criticisms. 
They are not well founded. The court in the language complained o( 
explained to the jury what facts authorized the conclusion that malice 
bad the quality of being aforethought. It was not necessary in doing 
so to couple the adjective, the meaning of which the court was ex
plaining, with the word malice whcneYer it was used. 

Another instrncticn directed the jury to consider all the facts con
nected with defendant's language, appearance, etc., preceding the 
alleged homicide upon the question of defendant's insanity. They were 
informed that these facts were to be considered to enable them to test 
the value of the opinions expressed by witnesses npon that subject, and 
also to determine the fact whether the insanity was established inde
pendently of such opinions. The purport of tl.ie instruction is obvious. 
If witnesses bad testified that defendant was snne, and his actions, as 
shown by the testimony, were unmistakably those of an insane ma.n, 
surely this should, in the minds of the jury, destroy the force of the 
opinions and lead them to the conclusion, upon the evidence of his 
actions alone, to find the existence of insanity. The like rule would be 
applicable did bis acts establish sanity when the opinions of the wit
nesses were the other way. The objection to the instruction is without 
force. Others of the same character need not be noticed. 

Affirmed. 

MORAL INSA..c'HTY - INSANITY MUST DIRECTLY CA.USE CRIME TO 
EXCUSE IT-OPINIONS OF WITNESSES. 

STATE v. STICKLEY. 

[11 Iowa, 232.) 

In the Supreme Court of Iowa, December Term, 1875. 

1. Moral Insanity no Excuse for Crime. - A person who is possessed of a sound mind 
isliableroracrimin~lact,thoughcommittedundcrtheimpulse of passion or revenge 
which may temponmly dethrone reason and control the will. 

Z. Insanity is only an Excuse for Crime where iL is the direct cause of it. 
3. Opinions of Witnessea, when admissible. 

APPEAL from Benton District Court. 
At the April term, 1873, of the Bl:ic:kbawk District Court, the defend-
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Facts in the Case . 

ants, l\Iary Stickley and Elmira Stickley, were jointly indicted with 
Richard George, for an assault "ith intent to murder one Byron 'Vright. 
1\Iary Stickley is the mother of Elmira, who, at the time of the commis
sion of the offence charged, was about sixteen years old. Richard 
George was in the employment of Mary Stickley, and boarded aml 
lodged at her house. There is some evidence that whilst he was there 
an engagement of marrbge was made between him and Elmirn. 'Vright 
took charge of a school very near tu JU rs. Stickley's, rmd at the solicita
tion of l\Irs. Stickley and Elmira, came to board with them. It would 
seem, from the evidence, that Elmira became very much enamored of 
him, an<l that the mother was quite willing to promote and encourage an 
intimacy between them. On the Thursday before the commission of 
the assault, Wright mnclc an·angemeats to board with Kingsley, one of 
the directors, and remained there Thursday night. On Friday, l\Irs. 
Stickley and her daughter interrogated him about boarding at Kingsley's, 
nncl be informed them he thought of going. On Saturdny he told them 
positiYcly be intended to go 1 and both urged him to stay. The testi
mony of Wright on this branch of the case is as follows: "Both fell 
to abusing me; a::.kcd why I wanted to change my boarding place; 
Mrs. Stickley said that if I would stay, she would give me what I owed 
her. I said that would be no object. Then she said she would giYe 
me what would be due her if I stayed to the end of my school. I said 
that would he no object. She then said, 'if you will stay and marry 
Elmira, I will giYe you the farm,' aud neither of us should want wllile 
she lived. I told her that would be no object. They ended their 
pleadings by i\lrs. Stic:kley saying: 'Then, damn you, go;' repeated 
that several times; got Yery angry; said they rather sec me shot than 
to go to Kingsley's. This was Saturday morning." Saturday evening 
both again urged him to stay: Wright testifies : ''Elmira came to me 
Saturday night, and said 'l\Ir. Wright, I will give you another chance. 
Won't you give up going to Kingsley's, and stay here?' I told her no, 
and, further, I wished she would not ask me that again i that it was my 
privilege to go where I pleased; and she said : 'Look out, maybe you 
will not go yet.' On Su11cby m<'rning Elmira renewed her expostula
tions, antl when informed that he would not stay, she said: 'I had a 
notion to blow your brains out while you was in bNl, but I will give you 
another cha.nee.' 'Vhen he went to church Elmira was weeping, and 
w 1 c:1 lie returned her mother said: 'She bas been crying ever since you 
lrn c been gonC'.' ., On l\[onclny morning Wright dressed himself and 
went out, saying he would go OYer to school. Elmira, her mother and 
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George, all asked him to eat. Ile said he would return at recess . At 
1·ecess be came in and took his place at the table. Elmira came behind 
him and shot him in the hack of the head. He took hold of the table, 
rose to bis feet, and turned toward the outside kitchen door, and then 
fell to the floor on his face. He again rose and started to the door. 
When he reached the outside door George was standing with his back 
against it, and when he tried to get out, be pushed him away. This 
was repeated a half dozen times. 'Wright then went to a broken glass 
in the window to get air, and Georre shot him in the left side of the 
bead in front of the ear. Mrs. Stickley was present, and the evidence 
tends to show that she encouraged and abetted the act. Mrs. Stickley 
testifies that after they retired Sunday night Elmira told her Wright had 
insulted her on Friday night in the school-house, but that she paid no 
attention to it, been.use she knew Elmira had told things before that 
were not true, and that she bad imagined things . 

. There was evidence tending to show that the father of Elmira was 
subject to fits of insanity, and that Elmira had insane spells; that there 
were peculiarities in her conduct at her monthly periods, and that the 
transaction in question occurred about that period. Upon the other 
hand, there was evidence tending to show that there was nothing peculiar 
about the father of Elmira, except that he was a very passionate man, 
and that nothing unusual Was discernible in the conduct of Elmira pre
vious to this event. 

The jury found both defendants guilty, as charged. The court sen
tenced l\Iary Stickley to the penitentiary for nine years, and Elmira 
Stickley, who. at the time of the sentence, was nearly seventeen years 
old, to the reform school until she should attain her majority. The de
fendants appeal. 

Boies, .Allen & Couch for appellants. 
Cutts, Attorney-General for the State. 
DAY, J . -1. Immediately after the shooting George and Elmira got 

into a sleigh, and she drove, at a rapid rate, to Cedar Falls, a distance 
of about a mile. A witness, Packard, describes how she was dressed, 
her appearance, and manner of drh·ing, and says he saw her a few 
minutes afterward in Taggart's store, and heard her talking, but paid 
little attention to what she was saying. That she was very much ex
cited , and was relating something in regard to the occurrence. Ile was 
then asked the following question: "\\'ill you state from your knowl
edge before, and your acquaintance with her, from her conYersation at 
that time, and her looks at that time, whether, in your judgment, she 
was then in her right mind? ' 1 
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Must be Based on Stated Facts. 

The question was objected to, as incompetent and inadmh;sible, and the 
objection was sustained. In Pelmnow·ges v. G'lark,1 respecting the 
admission of opinion of witnesses, not experts, it is said: '' The extent 
to which any of the authorities have carried tbe rule, even in the Eccles_ 
i:istiral Courts of England, is, that after the witness has stated the facts 
and circumstances, then his conclusion or opinion derived from and 
resting upon them may be given. "2 Tested by this rule, which bus 
received the sanction of this court, and is abundantly sustained by 
authority, it seems quite clear that there was no error in excluding the 
question asked. The witness bad described the appearance and manner 
of Elmira, but paid little attention to, and does not undertake to detail 
what she said. · ue was asked to give his opinion whether she was in her 
sound mind, from her co1niersation which he bad not detailed, and her 
looks, and from his knowledge hefore and acquaintance with her. Now, 
however proper it might have been for him to express an opinion based 
upon her conversation and looks, if be had described ber looks and detailed 
her conversation, so that the jury might have been put in possession of 
the facts upon which he based his opinion, and been enabled to estimate 
properly the value of his opinion, it is clear that he could not express 
an opinion from his former knowledge and acquaintance. 

Such evidence would be a mere substitution of the opinion of n non
professional witness for facts.3 

II. The rlefen<lant introduced testimo11y tending to show the defend
ant (Elmira) had been temporarily insane at different times prior to the 
alleged offence. In rebuttal, the State called Lyman Davidson, who 
stated he knew Stickley, and was tllen asked the following question: 
" Did you know the treatment be received from his wife?" The 
defendants oLjected to evidence of her treatment at other times than 
those in which it was claimed be was deranged. The objection was 
overruled, and defendants excepted. 

The witness answer"d: ' ' They were a very peculiar family. They 
were very rough, and would swear like pirates i knew of their having 
family quarrels; the boys could not live at home; know the general 
character of l\Irs. Stickley; it is very bad." This answer, it will be 
observed, is not all responsive to the question. It does not appear that 
any effort was made to exclude it from the jury. The mere asking of 

aJ,,othefollowmgcaseslnwhichthcrule of 
~See also &unham•s Appeal, 27Conn. 1.·3. exclus1011 is carried to still greater extent · 
• See the following authonties cited by Commonwealth v. Wilsou, I Gray, 337; Coin. 

aµpelle e: Clapp v . Jo'ullerton, 3-i N. Y. 100 ; monwealth v. Fairbanks, 'l Allen, IHl 
0' JJrlea v. Peo11le, 36 Id. 576; Real v. People, Wyman v. Gould, u Maine, 159. 
4~/d.!?70; Hewleuv. Wood,55Id. 63-i. See 
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the question, if erroneous, worked no prejudice to dcfen1lnnts. The 
answer wns permitted to remain without objection, and even if it should 
he conceded that it contains improper evidenre, it constitutes no ground 
for reversing the case. """here improper m·idence is permitted to re
main in a criminal case. without objection, the error in its admission is 
waivcd. 1 

III. The court instructed the jury as follows: u 8. The nature, 
character, and degree of insanity which exonerates a party from crim
inal responsibility is not ca::.ily explained or undcrbtood . It is not nec
essary tbn.t it should be shown by the c\•idencc that the defendant at the 
time of the commission of the act di~l not know rigllt from wrong, ns to 
her nets in general. The inquiry must be directed to the net charged. 
If you believe from the evidence that the defendant's act in sbooling 
W'"right,(if she did shoot him), was c·nuscd by mental disem;e or unsound
ness, which dethroned her reason and judgment witl.t respect to that 
act, which de~troycd her power raLionnlly to comprehend the nature nud 
consequences of the act, and wbich, overpowering her will, inevitably 
forced her to its c01nmi,;sion, then she is not in law guilty of any crime, 
and your vcnlict as to her should be not guilty. But if yoa believe 
from, all the evidences ancl circmnstcrnces in the case, that 1>lte teas i1t 

the possession of ct 1·ational intellect or sound mind, or fl01n some 1·eal 
ot fanciecl injury she allowed her vassion to escape control, then, thOll[lh 
passion or revenge, may for the tiilie, hate driven reason from its se«t, 
<ttid wrnrped it, ancl urged the cll/e11drmt with a .force, al the moment 
i1·te.\i'itible, to desperate acts, fihe cannot clai1n fo1· such acts the vrotc-c
twn of insanity, ancl she is g11ilty. The practical question for you to 
determine from nil the C\·idcnce is, whether pa$sion nud rd·e;1ge or 
10-.anity, wns the ruling force and controlling agency which le<l to the 
commission of this act. lf you heliern that the shooting was the direct 
result or offspring of irnsnnity you should acquit; if of passion or 
revenge you should convict. You should indulge in no prejudice 
against the defence, but give it thoughtful, thorough and dispassionate 
consideration, and yet the interests.of society and the welfare of the State 
demand that tliis defence ought not to be rPgnrded ns suflic:ieut to 
exculpate, unless you believe from the e,·ide11ce that the propensity to 
commit the act, existed in such violence as to subjugate the intellect, 
control the will, aud render it impossible for the defendant to do other
wise than to yield to the insane impulse. Jn other words, it shoulrl 
appear not only that the rnind of the accused was insane, but that the 

Statcv.Polson,2!11owa,133. 
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act for which she is indicted was the clirect o.(fspring of such insanity. 
This being shown, 1·esponsibility is annulled, but not otherwise.'' To 
this instruction defendants excepted, the pnrts object~d to are in 
italics. It is conceded that the first paragraph objected to was borrowed 
from the rule suggested by this court in State v. Felter, 1 and 
that it is almost a literal copy thereof, with the addition of the words, 
"or revenge" after the word passion. 

Whilst no objection is made to this rule in a proper case, it is c1a1med 
tlw.t tile facts in the case of State ,., Felter and in this case are so 
essentially different as to render a rule, which would be entirely safe 
and proper in one case, equally unsafe and improper in the other. It 
is urged that the rule bas no application to any theory of either the 
prosecution or the defence. It is insisted that the State claims that the 
assault was the consummation of a deliberate plan formed by three 
rational beings, to take the life of Wrfglit. Whilst the defence claims 
that it was the outgrowth of an insane delusion on the part of Elmira, 
that he bad locked her in a school-house and attempted her ruin. 

We are unable to see wherein the instruction is not pertinent to the 
case. The defence claimed that Elmira., at the time of the commission 
of the act, was Jaboring under such insane delusion, impelling her to the 
act, and overcoming her will, that she is not responsible for her con
duct. It was incumbent upon the court to distinguish between insanity 
and mere passion or revenge, and to instruct the jury that the latter, 
though it may for a time ha,·e driven reason from its seat, would furnish 
no excuse. This portion of the instruction must be taken in connection 
with that which immediately follows, in which the court says: "Tbc 
practical question for you to determine from all the evidence, is whether 
pnssion an<l revenge or insanity was the ruling force and controlling 
ngency which led to the commission of this act." 

From all the circumstances disclosed the jury were warranted in find
ing that Elmira was actuated by a spirit of revenge, or was thrown into 
a violent passion, because Wright woukl not listen to lter expostulations, 
and was determined to change his boarding place, and if she allowed 
this feeling of passion or revenge to so take possession of her mind as 
to impel her to an act of violence, she is still responsible therefor, if 
her act was ti.le oulgrnwtb of her passion or revenge and not of her 
insanity. 

The 1wxt paragraph objected to is n. literal quotation from State 
v. Fe'ter, 2 Bu tit is claimed that the question of its correctness was not 

1u,1owa,G7. 2 p.S5. 
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before the court, and that the ln.nguagc <:nn only be considered as dicta. 
'Ve think the paragraph cannot be regarded as mere clicla, and further1 

that it is not fairly vulnerable to the criticism made upon it. It is chimed 
that the rule here recognized casts upon the defendant the burden of 
proving hy substantive tcstimon~·, not only that she was insane, but that 
the act for which she was indicted was the direct offspriog of such in· 
sanity. This is not, we think, the fair construction to be placed upon 
this paragraph, when taken in connection with the whole instruction. 
It means only that, from all the facts and circumstances of the net, as 
disclosed by the testimony, if defen(rn.nt woulcl claim exculpation on the 
ground of insnnity 1 it must Ue made to appear that she wns insane, and 
that the offence was the offspring of such insanity. Instances are nu
merous in the works upon medical jurispmdenuc, in which the mind 
respecting some particular matter rests under a peculiar delusion, and 
witli respect to all matters having no connection therewith, appears per
fectly sane. 'Vhilst such a person could not be regarded as sane, yet 
be would be criminally responsible for his acts, unless they could be 
attributed to l11s particular <iclusion. 

IV. The e'"illcncc as to the sanity of Elmira was conflicting, and it docs 
not warrant us in cli:;;Lurhing the verdict which found her snnc. The 
jury was fully warranted in finding that lHnry Sti<:kley was present, and 
that she aided, abetted, nlHl rnc:omnged the assault. 

No error is apparent in tlie record. 

Affirmed. 

TEST OF INSANITY - UNDERSTANDIXG AXD WILL - BURDEN OF 
PROOF-REASONABLE DOUBT- DRUXKENNESS - HEREDITARY IN
SANlTY -BOOKS OF ~CIENCE-EXPERT- COMPENSATION. 

BHADLEY v. STATE. 

[3l Ind. 492.J 

In the Suptenie Court of Inclianu, November Term, 1869. 

HGn. JAl'IIES S. Fiuz1m, Chief Justice. 

Cl Rorn:RT c. GREGORY, l 
11 Jo11N" T. ELLIOTT, ~Judges. 
" Cu.uiu:s A. RAY, j 

l. Test of Insanity- Understanding and Will.- Insanity may destroy either the un· 
derstandingor 1hcwill. Aninstruction,therefore,whichlimits..theinquiryoftbejury 
to the condil1onofthepowertoapprchend!Jytheunder.Slauding,iscrroneous. 
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Syllabus and Facts. 

2. Durden of Proof. - Where ~here is a reasonable doubt ot the prisoner's insnnity ad
duccd iJy him, lhe burden of proving bis sanity falls on tbe State 

3. ReasonablEo Doubt defined 

l. V~~~~~~;~o~::nkenness is no excuse frir crime; lrntmsanity 11roduced by contrnued 

5. Evidence-Hereditary lnsanity.-Where there is no C'i'idence of the prisoner's 
iusn.nity,eviclenceofthcinsnnityofhisrelativesisirrclevant 

7. Expert-Compensation.-The Hidence of nn expert sholtld not be discredited 
merelybecnuseheexpectstohavehisexpensespaidbythepartycallinghim. 

APPEAL from the Switzerbncl Circuit Court. 
J. TV. Gorden, TV. JV. 0' Brien, S. Ca,·ler, H . A. Downey, and J. A. 

Wo1·ks, for appellant. 
D. E. Williamson, Attorney-General, for the State. 
RAY, J. - Cincinnatus Bradley, the appellant, wns indicted for mur

der in the first degree. He changed the venue from before the judge 
on account of alleged bins and prejudice. A judge of another circuit 
was called by Judge BimKsmn1~ to try the cnuse. A jury found the de
fendant guilty of murder in tbe second degree, and thnt he be sentenced 
to the penitentiary during life. l\Iotion for a new trial overruled, 
motion in arrest of judgment oycrruled; judgment on the Yerdict. 

The eddcnce shows that the defendant and tbe decea'ied were, on the 
20th day of 1-ieptcmbcr, l 8C8, living with their fami\iPs in different 
part!:i of the same house, which was owned by the defendant; that no 
serious quarrel or ill feeling hac.1 C\·er exi<;tcd between; that deceased 
was sitting in the yard 1 smoking and reading, while the defendant was 
engaged in driving hogs out of the yard, in doing which he became 
greatly enraged; and, after knocking one of the hogs down with a 
boulder, and throwing it over the river bank, he went into the house, 
clcc.Jaring his intention to get his pistol and shoot the deceased; tiJat be 
came out ·with his pistol, and deceased was seen with his stool in his 
hand, coming towards the house; and that when deceased was from 
fifteen to thirty 3•nrds from the porch, the defendant firnd from where 
he stood on the porch, the ball hilting deceased in the right side of the 
chest, penetrating the lungs, and inflicting a. severe and dangerous 
wound. The deceased fell when the shot was fired. The eYidence is 
c0nflicting as to whether his lower extremities were paralyzed by the 
wound or not- some witnesses say tlrn.t they were, and others that they 

I were not. After the shot the defendant offered to assist the wife of the 
w1rnnclecl mnn to carry him into the house, saying that be had shut him, 
and wns sorry for it. But the wife refusing to let him assist, be said he 
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bad shot him, and was glnd of it. The defendant and his wife then 
started with their child to tbc rfrer, and endeavored to get across, first 
on the ferryboat, and, on being refused a passage, then by taking a skiff 
that was lying on the shore; and after putting his wife and child iuto it 
and trying to push off, he was prevented by those present, and said that 
he had done what he had to the deceased in self-defence; and tbn..t he 
did not want to be arrested on Sunday i and if they woukl let him go to 
Kentucky be would return the next day and answer for what he I.tad 
done. Upon returning to bis house, he was arrested, and the pistol
one of Sharpe's patent, four-barrelled pistols-taken from him, three 
barrels being loaded, one empty, and a bott le of whiskey about half full. 
After his arrest he made an effort to get away, caught the sheriff by the 
beard, and strnggled with him. Wben at the magistrate's office, he 
asked the officer who had charge of the pistol for it, for the avowed 
purpose of getti ng the barrel from the stock and throwing it away. 
Afterwards he spoke of being admitted to bail in some small amount, 
and of his ability to give it; and while in jail he made an offer of eight 
thousand dollars to the sheriff, if he would not lock him up. This offer 
was in writing. Ile employed a physician to attend upon the deceased, 
and paid five hundred dollars i he employed and broke with several at. 
torneys 1 to each of whom he agreed to pay not less than fi\'e hundred 
dollars. 

In the meantime, the deceased, being wounded seYerely, was carried 
first into his own house, where he remained several days i then he 
was carried to the house of Mr. Jennings, were he again remained some 
weeks, and seemed to be improving, when he was a second time re
moved, this time to tJ,e house of l\lrs. Salinda Plew, from which time he 
grew worse until he died, about ten weeks after be was shot. Before 
his last removal his appetite was good , bis wound closed, his limbs re
covered their motion, and he seemed likely to recover. After his 
removal be grew worse, acute inflammation of the lungs setting in, re
sulting in suppuration, and finally in death. There was testimony tend
ing to show that bis death was caused by this inflammation, and not by 
the wound; and whether the shot or other causes produced his death, 
was a question fiercely debated upon the trial. The shot was inflicted, 
and the deceased died in 8witzerland County. 

If the denth should be found to have been caused by the wound in
flicted upo1.1 the deceased by the defe?dant with the pistol, then the • 
defence relied upon was, that he was insane at the time the fatal shot 
was fired, and consequently, incapax doli. 
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E\'idcncesof Insanity. 

The e,·idcnce ndduced by defendant upon this point, stated in a very 
general way, tended to establish the following facts: 1. That bis 
moLhcr became and was insane for twenty years before her death, being 
at first wild and maniacal, bnt as she grew older becoming more quiet, 
and finally settling into a state approaching dementia, in which condi
tion she <lied . The defendant was about ten years olcl when she became 
insane, and was thenceforth, until he was ~ver twenty, in the almost 
exclusive company of his mother, who, in her fondness for him 1 was in 
the habit of taking him out on the banks of the river and spending whole 
days building houses for him of sticks. 2. That William Gray, the 
twin brother of defendant's mother, became insane, and for a long time 
sought opportunities to destroy his own life, in which, though often 
prevented by the vigilance of his relatn·es, he finally succeeded, by 
shooting himself to death. His insanity is traced to no known cause so 
far as the evidence clisclo3es. 3. That defendant's sister-half-sister 
by his father- was also insane, and when last heard from, confined in 
a lunatic asylum in Connecticut. Ucr insanity is not wcll llefincd 1 or 
rather is not characterized by the witnesses; but it was total and un
doubted. 4. That Hugh l\I::tupcl, a cousin of defendant, bad become 
insane in consequence of an injury inflicted by a horse tramping 
upon his head; but he subsequently, partially or wholly recovered . 
.5. That defendant himself, when a mere child, had been seized by 
some disease in the legs, which confined him for five or six years to his 
room a11d bed; and when he partially recoYcrcd the use of his limbs, he 
wns seized with a disease of tlte spine, which resulted in a great and 
permanent cu1Tatnre of the spin3l column, and confined him to the 
house and bed until he was nearly or quit.e sixteen years of age; thn.t 
his sickness hn.d up to that time precluded all attempts to educate him, 
and, although upon recovery so far as to be able to go about, his father 
made great efforts to educate him, bis mind was so weak and imbecile 
as to render them utterly unavailing; that his mind rc1lilaincd that of a 
mere child until after he was twenty years old; and that being now 
ove1 thirty, be never has acquired any facilty in reading or Wl'iting. 

The evidence tends to show that for the last seven or eight years, and 
according to some of the witnesses, for ten, he bad been a constant, 
habitual, and excessive drinker of alcoholic stimulants i and had been, 
in fact, during the seven or eight years immediately before the shoot
ing, constantly drunk- an lrn.bit.ual drunlrnrcl. On this point there is 
almost no contrariety in the eYidence. There is cYidence tending to 
show that the small amount of mind he originally had, was, by this in-
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veteratc habit of drunkenness still further weakene<l and impaired, until 
his memory was almost entirely destroyed i one of bis attorneys testify
ing that be could not remember wb::i.t might occur in relation to his 
business between them from one consultn.tion to another, although such 
consultations occurred within a day or two of each other1 and sometimes 

• even on the same day; and that when he would haxe some one writing a 
letter for him he could not remember what he desired to have written in 
t~e letter, after he had begun it. The evidence also showed thaL, being 
poor, he had recenlfy before the shooting was clone, become the heir 
or legatee of a wealthy relative, ancl was in consequence raised from 
poverty to opulence in a day. Succeeding this change in his circum
stances, bis habit of drunkenness and its injurious effect on llis mind, 
seem, according to the testimony of some of the witnesses, to lrnxe be
come, if possible, more deeply marked. 

Ile was, just before and durin~ the trial, examined by at least four 
pby5icians, who also heard the evidence touching the insanity of his 
mother, her brother, defendant's sister and cousin, as well as that un
folding bis own previous life, habits, and condition, all of whom con
curred in the opinion, which they delivered as experts, that the facts 
proved in relation to defendant's mother, uncle, sister and cousin, 
tended strongly to prove that insanity was hereditary in the family of 

·the defendant; nnd that the defendant himself was insane at the time 
be shot the deceased. They also testified, upon a hypothetical case, in
volving substantially the facts proved, und of which there was evidence 
to go to the jury, that the defendant was insane at the momeut of the 
fatal act; and that his appearance in court, and at the jail, strength
ened rather than weakened, their conclusion as to his insanity. 

There was little if any evidence tending to show any cause why the de
fendant shot Evans. Indeed, so fat· as the evidence disclosed the rela
tions of defendant and deceased, they had always been friendly, and 
the net went to tJ1e jury apparently without a motive. 

The State introduced proof tentling to show that defendant's motlier 
did not become insane until he was about ten years old; and that the 
immediate cause of her insanity was the death of two children who both 
died at the same time. 

The State also intro<luced evidence of eight or ten, or it may be more, 
of the defendant's acquaintances uncl neighbors, who testified that up 
to the time of the shooting, they had severally known the defendant for 
a longer or shorter period, bad noticed nothing unusual in his manner 
or appearance, and that they did not regard him as insane. 
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Instructions. 

We proceed to the consideration of the charges giYen by the court, 
in relation to insanity, and those that on general principles must be 
held to apply to and give point to the same. They are as follows: -

" 2. The law presumes all persons to be of sound mind, and in a 
charge of murder it is not necessary for the State to prove, to make out 
the offence, that the accused was not insane. If it is claimed that be 
was, tbe defendant mu'St prove the fact in his defence. 

'~ 4. The act must he clone intentionally; and I instr~lCt you that a 
sane man is conclusively presumed to intend the natural and probable 
consequences of his own acts, and the intent to murder is conclusively 
inferred from the deliberate use of a deadly weapon. 

'' G. The rule of bw is that if from the eYidenee in the case the jury 
ha\'C a reason:ible doubt as to any material fact g(liug to the defence, or 
necessary to make the cause, the prisoner is entitled to the benefit, of 
the doubt. But you cannot go out of th~ evidence to hunt for doubts; 
hut the doubts, if any exist, must arise out of the evidence in the case. 
Cy a reasonable doubt in law, is intended this: wheu the evidence is 
not sufficient to satisfy the judgment of the trnth of a proposition with 
such certainty that a prudent man would feel safe in acting upon it in 
his own important affairs. And, if the evidence in the case, upon any 
material point for the State and defence considered, does not satisfy 
your judgment of the truth of all material propositions in the case, and 
of the criminal liability of the defendant, with such certainty that a 
prndent man would feel safe in acting upon said matters in his own im · 
portant affairs, then, in such case, there would be a reasonable doubt in 
the case, within the meaning of the law as to reasonable doubts in_ 
criminal cases. 

"9. To constitute the defence of insanity so as to excuse the defend
ant from the punishment imposed hy law for the offence charged, it is 
not sufficient to show a weakness of mind only; but it is necessary to 
prove such a deprivation of the reasoning and mental powers, at the 
time of the killing, as shows that the defendant did not know the con
sequences of his act, an(l that it was a wrong, and that it was illegal. 

" 10. If the clefe11dant at the time he did the act charged, knew what 
he was doing, and tha.t it was wrong. and a. ''iobtion of la.w, then be is 
lia.ble to punishment for it like any other person. They will not weigh or 
consider the different grades of intellect, but will punish the weak as 
well as the strong in mind - if there e:\.ists sufficient rnin(l to know a.ncl' 
untlcrstancl the na.tmn :incl consequences of the act . . 

1
• 11. Whether tbe defendant knew what he was doing at the time. 
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he fired, depends upon nil the e''i<lcnce in the case; nncl in this connec
tion you may consider any attempt, if proved, to itcc from the State 
soon after the doing of the act. 

"12. Voluntary drunkenness is no excuse for the commission of a 
crime, and cannot be set up as a defence. 

'' 13. Continued drunkenness producing insanity1 maybe p1·0,·cd; and 
if the insanity exists to such an extent that the party's mind cannot 
well determine to do the act, or docs not know the consequences of 
bis act, ancl that it is wrong, then, in such a case, he would not he 
liable. But a mere voluntary <lrunkenness, no matter how much it may 
excite the accused or arou~e his passions, is no excuse - if he has mind 
enough to predetermine the net and to know its consequences. 

'
1 14. The fact, if pro,·ed, tl1at the motlier and uncle of the defendant 

wci-e insane, is no evidence of the insanity of the dli'fendant; and with
out other proof tending to prove that defendant was insane at the time 
he did the act, it must be disregarded by tlie jury. 

'' 15. The law does not presume the son insane because the mother 
"'as, nor because other relati\·cs were; and from such facts alone you 
<.:annot find insanity in defendant.. 

" 16. The defendant bas been permitted to girn eddence of bis 
drinking habits before the homicide i yet the evidence will be of no 
avail unles5 yon find hnn insane at the time of committing the homicide, 
that is of firing tile fatal shot. • • • 

"22. H the defendant wilfully, and with premeditated malice, shot 
Alexander Evans, as charged in the indictment, antl inflicted on sai<l 
EYan's person a wound, and if said wound was ultimately the cause of 
said Evan's death, the defcnclant is guilty of murder in the first 
degree- if he was not at the time insane within the rules laid down 
herein. * • • 

"25. The opinions of medical witnesses are admissible in evidence 
for the consicleration of the jury. The opinions of such witness Ul'e not 
to be admitted for the purpose of controlling the judgment of the jury, 
but to be considered for what they al'e worth in your opinion when con~ 
sidered with the other e'·idenc·e in the case. 

u 26. If you think from all the eYidencc in the case that you ought 
t'> reject the testimony of the medical witnesses or any of them you 
Lave the right to do so. 

"28. If the evicJence satis£ics you, that any medical witness in the 
case has voluntarily come from the State of Jllinois, to testify iu behalf 
of the defendant with the expectation that his expenses would be paid 
b. · the defendant or others for him; and if it further satisfies you, that 
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the dcfen<lant was a stranger to such witness i you mn.y consider these 
matters in connection with his evidence upon the stam.11 and all the other 
e\·idence in the case in determining what credit you give to bis evidence; 
and if you beliC\'C from bis manner of testifying, and the matter of 
his testimony, and from the evidence in the case, that nou ought to 
disregard bis evidence, you have the right to do so. 

"29. If you find from the evidence that the defendant was not insane 
at the time of the shooUng, but knew right from wrong, and understood 
the consequences of the act, and bad the ca;Jacity to predetermine to do 
the act, ::md did inflict the wound with premeditated malice, and wil
fully, and intentionally, then he is guilty of murder, no matter whether 
at a prior time he was sane or insane. 

"30. If you find that the defendant was llf sound mind for thirty
two years next preceding the act, and has been of sound mind ever 
since the commission of the act, you may consider this evidence in de
termining whether he was sane at the time of the shooting. 

'4 32. Mere weakness of mind, when the party knows right from 
wrong, and knows and intends the effect of his act, will not excuse a 
homicide; for the law will not weigh degrees of strength of intellcct1 

but only inquire whether the accused knew right from wrong- whether 
he was capable of wilfully, premeditating, and maliciously doing 
the act. 

11 33. Questions h::we been asked medical witnesses calling for their 
opinions upon a hypothetical case, a state of facts supposed by counsel 
to exist i and opinions have been gi\'Cn to such questions; but because 
the facts have been supposed to exist by counsel, it is no evidence 
that they do exist; and you are to find what if any of the sup
posed facts have been established, and if any one is not proved to 
your satisfaction, then the opinions upon such as are not proved can 
have no application to the case, and ought as to them, to be dis
regarded. 

~' 34. If after considering all the evidence on the subject of insanity, 
and facts and opinions of witnesses not of the medical profession, as well 
as of that profession, you are satisfied (with the n1le as to reasonn.l>le 
doubt as given you) that the defendant was not insane at the time of 
doing the act charged, then the defence of insanity b :s failed , and can 
not a\·nil the defendant." 

The following charges were given by the court on its own motion: -
" 13 . I barn already said to you, in charges asked by counsel for the 

State, that if the defendant committed the art, as <:barged, and knew 
what be was doing, and that. it was wro:1g and n Yiolation of bw, he is 
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liable under this indictment. While this is the law applicn.Ulc to the 
question of sanity generally, it seems that in some cases a broader 
principle should be applied. The best exposition I cnn give you upon 
this subject. perhaps will be to give you what is said by a standard 
author. I quote from 1 Bishop's Criminal Law : -

'§ 478. Yet the form of the question of insanity for the jury, stated 
above, is well in cases where it is admitted that the mental disease or 
imperfection exten<ls only to the inlcllectunl powers, and the p:irty bas 
full control over his own actions. H ow numerous comparatively, these 
cases arc, is n. matter of science and fact not here to be discussed. But 
it is both understood in science, and sometimes recognized in the law, 
though judges arc slow to yield on this point, that the mental and 
physical machine may slip the control of its owner; and so a man may 
be conscious of what he is doing, and of its criminal character and con
sequences, while yet lie is impelled onward by a power irresistible. In 
such cases, in the language of Lord Denman, 41 if some controlling dis
ease wag in trnth the acting power within him, which he could not 
resist, then Lie will not be responsible.• Anrl the question for the 
jury, under such a state of the proofs should be so framed as to com-
1n·ehcnd this view. 

''§ 479. Let it be remembered, likewise, that this irresistible impulse is 
not always general, bnt sometimes has reference to a particular class 
of actions, as for examp!c in ~homicidal insanity. ' 'There 1s,' says 
Gibson, C. J., 'a moral or homicidal insanity, consisting of an irresist
ible inclination to kill, 01· to commit some other particular offence. 
There may be an unseen ligament pressing on the mind, drawing it to 
consequences which it secs, but cannot avoid, and placing it under a. 
coercion, 'which, while its results arc clearly perceived, is incapable of 
resistance. The doctrine which acknowledges this mania, is dangerous 
in iLs relations, an<.1 can be recognized only in the clearest cases. It 
ought to be shown to have been habitual, or at least to have evinced 
itself in more than a single instance. ' E\'en this doctrine, as thus 
qqalifiedly and guardedly stated is discarded by many judges, as the 
reader who consults the Yarious cases cited in this chapter will see. 
This matter, howe,·cr, is evidently one of evidence, as mentioned in a 
note to the last section. If really a. person is impelled by au unseen 
power which he cannot resist, no court and jury who believe this fact 
will ~old him guilty of a crime. 

" 14. If it has been pro,·ed that the mother of the defendant was 
insane, and that insanity in the mother raises a strong presumption that 
it is transmitted to the offspring, yet it. rests upon the defendant to 
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prO\'e that be was insane at the time the act was committed. The facts 
that the mother was insane, that the twin brother of the mother was 
also insane, and that a cousin was insane, if pro,·ed, would not be 
sufticicnt of themselves to show insanity in the defendant, but are facts 
strongly tending to show hereditary in anity in the family. and proper 
for you to consider with the other testimony in the case, to aid .rou in 
determining whether the defendant was insane or not when U1e act was 
committed. But if the proof shows that the defendant's mother became 
insane after his birth, and her insanity was the result of the loss of two 
children, and wns not in any way the result of a hereditary tendency to 
insanity, then the insanity of U1e mother is entitled to no consideration 
in determining the question of the defendant's sanity or insanity; ::md1 

so, if the proof shows that the insanity of defendant's cousin, Hugh 
I\lanfred, was the result alone of an injury received on the head from 
the kick of a horse, an<l not in nny way the result of hereditary insanity, 
in that e\•ent I\lnnfrcd's in.:Sunity can throw no light upon the defendant's 
insanity." 

Before entering upon a critical examination of each special charge to 
which an exception wns reserved, it may be well to remark that an erron
eO'us instruction cnnnot be correC:ted by another instruction which may 
state the law accurately, unless the erroneous instruction be thereby 
plainly withdrawn from the jury. Tbe,effect of the conflicting instruc
tions can only be to confuse the jury; and as they must follow one or 
the other, it is impossible to determine whether the influence of tbe court 
in such a case has been exertC'd for good or evil. The defendant is en
titled to a plain, accurate, and unquestioned statement of the lr,w from 
the court. Nothing less than this will satisfy the requirements of the 
statutc. 1 

The sixth instru<:tion gi\·en at the request of the Stnte is in such lan
guage ns, by necessary inference, affirms the proposition that if the evi
dence satisfies the jury of the guilt of the defendant, with such certainty 
that a prudent man would feel safe in acting upon such conviction in 
bis own important nffair.:S, then, in such case1 there would be no reason
able doubt of the defendant's guilt. 

1\Ir. Starkie states it as the law that" a juror ought not to <..ondernn 
unless the evidence exclude from his mind all reasonable doubt us to the 
guilt of the accused, and, as bas been well observed, unless be is so 
convinced by the evidence thnt he would venture to act upon that con
viction in matters of the highest conccm and importance to bis own in-

1 Clemc.Slate,:.H Ind. 480. 
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tercst." 1 This rule is staled in discussing the cfkct produced on the 
mind by circumstantial evidence; but it matters notlling by whnt class 
of evidence this re,.;ult is attained. There must he this certainty of con

\·iction before a. reasonable <loubt can be excluded. And, we may nd<l 
to l\Ir. Starkic's definition, this qualification, th:it it must be such a 
conviction of the truth of the proposition that a prudent man would 
feel safe to act upon the conviction under circumstances where there 
wn.s no compulsion upon him to act at all. In other words 1 a prudent 
man, compelled to do one of two things affecting matters of the utmost 
moment to himself, might, and doubtless would, do that thing which a 
mere preponderance of evidence satisfied him was for the best; and yet 
such a conviction would fall far short of that required to satisfy the 
mind of a juror in a criminal case. It must induce such faith in the 
truth of the facts which the evidence tends to establish that a pruclent 
man might, without distrust, voluntarily act upon their assumed exist
ence in matters of highest import to himself. 

The test stated by the court that the conviction must be su('h as would 
induce one to act in regard to his own "important affairs" is too 
narrow. It must be such a. certainty as would justify to the mind 
action not only in matters of importance, but those of the highest im
port, inrnlving the dearest interests. Nothing short of this can serrn 
as an example of that moral c~rtainty which should alone authorize a 
verdict of guilty. 0 l\fornl certainty," says 1\Tr. Burrill, "is a stale of 
impression produced by facts in which a rea~onable miud feels a sort of 
coercion or necessity to act in accordance with it; the conclusion pre· 
sented being one which cannot., mornlly speaking, be avoided consist· 
ently with adherence to truth."!! 

This certainty alone excludes nll rensonable doubts. One may act in 
important matters without having reached this degree of rest from 
doubt; and nothing, therefore, short of the higliest pel'sonal interests 
involved should be placed before the juror as n. test, when upon his 
action may depend the life of another. The highest interests of the 
prisoner being involved in the decision, the juror's supposed action on 
no matter of mere importante to himself will sc1Te as bis guide. Nor 

would it be proper for the juror to apply the test to matters personal 
to himself, which arc only important considered in comparison with his 
other affairs. One may, perhaps, lead a life so near on the level that 
nothing of import disturbs the even tenor of his W3y. The test must 
be unifo1m; and though, in a special case, the com·iction of the de· 

1 Slark E\·. :Sha.rswood),bGS. : Burrill Cir. Ev.1 !1-J. 
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fentlant may involve only a. short imprisonment or fine, still, as the rule 
may he also applied to cases involYing the life of an accused person 1 

the illustration employed should always refer to the highest interest. 
In this case from a reference by the judge who tried the ca.use to the 

decision of Arnold v. State, 1 we must suppose that what was there 
given as a simple illustrntion of a case where a reasonable doubt would 
exist bas been accepted as a test by wbic:h to determine all doubts. 
The opinion was not intended to be thus understood. 

In regard to the second charge, it was plainly erroneous, as it required 
of the prisoner, if he sought to avail himself of the plea of insanity, 
that he " must prove the fact in his defen<:e." So, also, of the four
teenth charge. 

H the evidence introduced by the defendant on this subje<:t created a 
reasonable doubt in the mind of the jury as to the sanity of the dt:fend
ant, he should have gone acquit. Ile was not required to prove his in
sanity. The legal pl'esumption of sanity simply dispenses with proof 
on that subject in the first instance on the part of the State. When, 
however, the defendant's evidence has created a doubt on this point, 
the burden falls upon the State of proving his sanity. 'The instruction, 
indeed, would be erroneous by reason of the error in the sixth charge 
in regard to the extent of proof required to remove all reasonable 
doubts. 

The ninth charge is objectionable, also, for the same reason. It re
quires the defendant 1

' to prove such a1leprivation of the reasoning and 
mental powers at the time of the killing as shows that the defendant 
did not know the consequences of his act, and that it was a wrong, and 
that it was illegal." How prove this fact? By a preponderance of 
evidence? Or beyond a reasonable doubt? And, again, we must turn 
to the six.th instruction to determine what is such a doubt. 

But the instruction is erroneous for another reason. It assumes either 
that the mind possesses but one faculty, the cognitive, or power to n.p
prehend by the understanding, or that this fn.culty alone is lialJle to 
disease which may relieve the sufferer from responsibility. Neither 
hypothesis is true. The scientific world, both of the metaphysical and 
physiological schools of mental philosophers, have accepted the division 
of powers announced · by Kant, the cognitive or comprehending power; 
the feelings or capacity for pain or pico.sure, and the creative or will 
power, without which latter there is nothing upon which to rest the doc
trine of free agency and moral and legal responsibility to the law for an 
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act done or omitted. That disease may successfully assail this triune 
organiz::ition is not denied; and that its assaults are limited to the un
derstanding can no longer be contended in the light of experience, which 
exhibits the victims of a lost will in eYery insane hospital in the ci,·ilizcd 
world. JUn,11 1 under the influence• of discnse, may know tbc right, and 
yet be powerless to resist the wrong. The well-known exhibitions of 
cunning by persons admitted to be insane, in the perpetration of an 
illegal act, would seem to indicate comprehension of its e\'il nature and 
legal consequences, and yet the power of self-control being lost by 
disease, there can be no legal responsibility. Repeated instances are 
given where persons subject to temporary paroxysms of insanity haYe, 
during a lucid interval, and when under apprehension of a renewed at
tack, besought their friends to restrain them by force, that they might 
not yield to some uncontrollable impulsC' to do wrong. 

A charge, therefore, which limits the inquiry of the jury to the condi
tion of the cognitive faculty, is erroneous, because mental disease may 
as well involve the will as the untlerstancling. That it does :ilso extend 
to the affections is equally well established; and perhaps no peculiarity 
of tbe insane is more marked than the unreasonable aversion exhibited 
by them towards those who in health occupied the citadel of their affec
tions. This species of insanity, which would in law avoid the disposi
tion of a man's property by will, of which repeated instances are given 
in the books, acts directly upon the will, and often assumes complete 
control ornr that power; and when this result is reached moral and 
legal responsibility are at an end. 

In determining the sanity or insanity of a testator, undue influence, 
prejudice, or a morbid affection which controls his will nre well known 
tests. That degree of influence, either external or internal, which de
prives the testator of his free agency amids the will. ''Hence, any
thing in the character of the will which renders it contrary to natural 
affection, or what the civil law writers denominate an undutiful testa
ment, as where children, or others entitled to the estnte in case of 
intestacy, are wholly clisinhentecl, or if not wholly depriYed of a share, 
it is given in such uneriun.l portions as to indicate that it is done without 
any just cause, and wholly dependent upon caprice, or OYer pe!'suasion , 
or deception, it must nlways excite apprehension of undue influence at 
the yery least." 1 "So, where the will is unreasonable in its provisions, 
and inconsistent with the duties of the testator with reference to his 
property and family, this will impose upon those claiming under the 

inedf.onWill&,621. 
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instrument the necessity of showing that its character is not the off
spring of mental defect, obliquity, or perversion." 1 

This is a full recognition of the position that the power of rnlition 
may be so far impaired by disease that it may be under the control of 
the perverted affections; and in such a case the act of the testator is 
declrtred not his voluntary deed . Why should the influence of disease 
upon this power of the mind be recognized by the courts in civil cases, 
and denied when applied to criminal cases? If in the one case the act 
be declared involuntary because the will is so prostrated by disease as to 
render it incapable of following the understanding, why should the law 
exact a criminal responsibility under the same conditions? No one 
would insist upon limiting t.he test in the contest of a will to the ques· 
tion whether the testator knew the act be was doing was right or wrong; 
and yet under this test, enforced in criminal cases alone, n mn.n might 
be executed for a homicide whose testn.ment would be avoided on the 
ground of his insanity. 

The doctrine that insanity may affect not only the understanding. 
bnt control also the power of YOlition, was fairly J'CcognizeLl by Chief 
Justice SnAW in the case of Commonwealth v. Rogers ;2 although an ap
pnrcnt reluctance to he the first to announce a doctrine then regarded as 
rnllical bn.s rendered the entire opinion more unsatisfactory and confused 
than any other pronounced by that learned judge and distinguished jur
ist. This was again declared by Judge BREWSTER in Commonwealth v. 
Haskell,3 by Chief Justice PEnLEY, in State L Pike, 4 and by this court, 
in the Cn.se of Stevens v. State.~ 

".,..e will not at.tempt to discuss the different. announced ch1ssifications 
of insanity, -with them we h~we nothing to do. Theirtechnicalnames 
nnd nice theoretical distinctions haYe long enough confused courls and 
cn.:st contempt upon the verdict of juries. Insanity is n disen.se. The 
effect it bas produced upon the faculties of the reason and will are alt 
we are concerned with. It is no more the province of a court to in
struct the jury as LO the cff('Ct t.his disease will produce in a specin.I 
subject, than as to an attack of cholera or fever. The effect which has 
been produced is a question of fact, n.nd to be proved in like manner. 
Insanity must be recognized n.s u. disease which may impair or totally 
destroy either the understo.nding or the will, or indeed, both i and all 
the symptoms of such disease and its effect upon these faculties should 
go to the jury, ancl•ns a mutter of fact, they must determine the mental 
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condition of the defendant. " Te arc well aware that tbe doctrine of in_ 
sanity has been the shield employed by counsel to cover the most exe
crable crimes, and that juries haYe disgraced themselves and degraded 
their office in applying it to the sanest of criminals. In special cases they 
will not distinguish between insanity and moral depra,·ity. If there 
ever were a time when trnth might be withheld, the temptation would he 
strnng upon us now. But there is no such time in the history of courts. 
It is our duty to declare the luw as we understand it, fully and plainly, 
and any responsibility for its misapplication must rest upon those who 
abuse a plain truth. We arc satisfied that it is always safer that the 
law should be well understood, than that it should seem clothed in 
mystery. 

Indeed, it mnst be evident that the cases where the shiel<l of insanity 
protects the guilty, arc those alone where the circumstances attending tbe 
act appeal so strongly to the sympathy of the jury that the.v would ac
quit without even a pretext i where the feelings control the judgment 
and the moral obligation of their oath, and fit the triers, if not tbe 
tricd 1 for an inquest of insanity. 

The tenth, eleventb 1 twenty-ninth, and thirty-second instructions are 
objectionable, also, as limiting the question of insanity to the under
standing. 

The instructions in regard to intoxication are correct in the abstrnct, 
and cannot be criticised in the absence of more special instructions pre
sented by the defendant, with the exception of the thirteenth charge, 
which limits the question of insanity to the understanding. Nor do we 
see any valid objection to the charge in regard to hereditary insanity. 

The thirteenth charge gi,·en by the court on its own motion contains 
an extract from Bishop's Criminal Law, which we will not review, ex
cept to remark tbnt the requirement of Gibson, C. J., therein contained, 
that hornicicbl mania, to be recognized, must be habitual, would find 
Ycry few cases where it could be favorably applied. Before the defence 
could be available the victim of the mania would doubtless have been 
eonfinecl for life, or executed, in the effort to acquire the habit. The 
entire sections quoted were not proper for the consideration of a jury. 
The law tbnt goes to the jury from the court should be given as law, 
unquestioned by the opinions of other jurlges. 

In regard to the twenty-eighth charge, wherein the court casts dis
credit upon a medical witness, because he may hava attended the trial 
from an adjoining State with the expectation that bis expenses would be 
paid, it must rocei,·e our unqualified disapprobation. The motive 
prompting him may have been, and doubtless was 1 one in the interest of 
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humanity and science, and merited no implied censure from the court, 
a forum where truth should be sought from all sources. The twenty
sccond charge is also objectionable, as resting upon the sixth charge. 

The fourth charge contains the same extract from Greenleaf on Evi
dence that was declared erroneous in the case of Clem v. State. 1 

There is also a point made upon the introduction of evidence, but as 
this forms only a reason for the granting of a new trial, and the ques
tion may not be again presented, we will not extend this opiuion to 
examine the ruling of the court thereon . 

We desire to acknowledge our oblig~1tion to counsel for the labor and 
learning displayed in the preparation of the argument for the appellant. 

Judgment revetsecl ancl the cau.se remanded for a new trial. 
ELLIOTT, J., without assenting to all the rcnsoning in the foregoing 

opinion, concurs in the decision on the points ruled. 

MORAL INSANITY -NEW TRIAL ON GROUND OF NEWLY DISCOVERED 
EVIDENCE- DEGREES OF CRIME. 

A"SDERSON v. STATE. 

[43 Conn. 514i 21 Am. Rep. 669]. 

In the Suprem.e Court of Errors of Connecticut, April Term, 1876. 

lion. Jon."i DUA..\'f: PARK, Chief Justice. 

" ELISHA CARPEXTER, } 

" LAFAYETTJ<; S. :FosTlm, 
" DWIGHT \V. PARDEE, Judges. 
11 Dw1G11T Loo:u1s, 

I. Moral mania, i.e., the derangement of the moral tact' I tics, where it is proved to exist 
shouldbeconsideredbythejuryindeterminiugthedegreeofacrime. 

2. New Trial- Newly Discovered Evidence. -A. was indicted for murder in the first 
degree, and was convicted after offering some evidence Of hi s insanity. A new trial 
wa~ afterwards asked for on the ground of uewly discovered evidence of his insanity. 
Reld,thatit s houldbegrnnted. 

3. Degrees of Crime. -Though a total want of responsibility on account of insanity be noL 
1;hown, yet if the prisoner's mind w:i.s so far im11aired ns to render him incapable or :1 
deliberate, premeditated murder, Ile shouldbeconv1ctedonlyof murder in the second 
degree 

Petition for a new trial npon a conviction of murder in the first 
degree, upon tile ground, among others, of newly discovered ev.idence. 
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The facts arc sufficiently stated in the opinion of the court. Those 
pf)rtions of the opinion dC"voted to a consillerntion of the question of the 
power of the court to grant new trials nrc omitted. 

L. N. Blydenburgh 1 R. S. Pickell, and J. Bishop, for petitioner 
T. E. Doolittle and L .. M. Jlubbard, for the State. 
CARrESTEH, J. The charge wnsmur<ler in the first degree. The homi

cide wns admitted i the ''ital question being whether the prisoner was in a 
condition of mind to form a deliberate purpose to take life. The clcfcncc 
claimed that he was not, for the reason that he was insane; indeecl it was 
claimed that he wa.s not criminally responsible at all. The inquiry there
fore was not merely whether be was irresponsible, but assuming his 
responsibility the question still remained, wn.s his mincl so far impaired, 
as to ra.ise the pre5umplion that be could not form a wilful, dclibernte, 
and premeditated purpose to take life. 

The burden wns on the Stn.te to show not only that the prisoner was 
capable of committing a crime, but that he was in a condition to plan 
and execute a cool, deliberate murder. The degree of malice essential 
to murder in the first degree, like the net of killing or anj other material 
fact, must be pro\·ed beyond a reasonable doubt or the jury ought not 
to convict of the greater offence. Upon thnt point the jury might haYe 
entertnined a reasonable doubt and at the same time may ham been 
satisfied that the act was a crime and that it was their duty to convict 
of murder in the second degree. 

[The court here considered the question of the petitioner's negligence 
in discovering the new e\·ideuce and the objection tliat such evidence 
was cumulative. J 

'Ve do not care to state at length the testimonj: in the case. It seems 
tbnt the prisoner notified his employers that be should give up his work 
and they employed others to take his place. IIe then objected, saying 
be bad notgiveJ1 it up, and insisted that Mr. Norton and Mr. Netlleton, 
who had been employed in his place, should not go to work. Being a 
poor mnn and having a family to support, he became very much excited 
and caused some trouble in the shop, for which he was arrested. This 
wns on Thurscfay. His trial was to take place on Saturday. Saturday 
morning he armed himself with two reYoh-ers. went to the shop, and 
commenced firing-some of the time with a rcvoh·cr in each hand
ancl in a few moments he had shot at no less than four differC'nt oersons. 
One of the men who took his job, Mr. Norton, was shot- at and 
wouuded; tbe other, l\lr. Nettleton, although close by the prisoner, 
was not mole~ted. Some ten or twelve persons were present, anrl the 
affair ol'c:urrerl in broad day light. Of course there was no attempt at 
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concealment and hardly a possibility of escape. If the p1 isoner reflrctcd 

at all he must have known that detection and punishment were certain. 
The motive for the crime seems to be wholly inadequate. Ilis 

employers had only accepted his resignation, and the men employed in 

his stead bad only offended in consenting to be employed. H ow a 
rational man could coolly and delibera';cly plan a murder of these parties 

or of any one of them, as a remedy for an existing evil, is difficult to 
conceive. Revenge, the only other possible motive, rests upon a slight 

provocation. 
The indiscriminate nature of the attack makes the whole matter still 

more mysterious and incomprehensible. The only man killed wM one 
with whom he haLl had no trouble, and the testimony docs not show that 

he owed him any grudge. This indicates not so muclt a deliberate in
tention to take the life of some one who hri.cl injured him, as a disposi

tion to destroy life gcnemlly, it rnn.ttering liltle to llim who the unfor
tunate one might be. "Jn a case of homi cide the rein.lions existing 
between the parties ru·e worthy of much consideration . If the person 

slain were a parent, a child, a wife, or some near friend or relath·e, and 

no particular reason for the net was assigned, it might raise a fair pre
sumption that it was due to insane impulse. If the individual slain he 
an object merely of iucliffcrcnce, toward whom no particular feelings 

either of friends '1ip or enmity can be presumed to he entertained, the 
presumption, although much less strong, is sti ll in favor of its being nn 

insane act. The mere moti,·elcss destruction of life c::m, with difficulty, 
be regarded as the act of a sane mind. If, on the contrary, a motive 

exist, or if feelings of enmity, originating in no delusion, be entertained 
toward the person slain, the presumption will be tha.t it is a sane act." 1 

We look in vain for :rny motive for taking Hall 's life, n.nd it is by no 
means clear tbn.t his death was caused by inadvertence, while attempting 

to tnke the lives of others. 
As a filling d ose to such n tragedy, the prisoner made two unsuccess

ful attempts to take his own life. It is strange that a professed Christian, 

as the prisoner was - one who believes in future rewards and punish

ments- should deliberately imbruc his hands in the blood of his fellow

man, and then rush unbidden into the presence of his l\Iaker aud Judge, 
to receive the punishment due to his crimes. In this age of the world, 

su icide is regarded by many as conclusive evidence of insanity. Es

quirol, n celebrated French physician1 who founded a lunatic asylum in 
1799, which became a model for nil similar institutions afterwards 

1 Dean's Mcdica! Jurisprud encc,577. 
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founded in Franc:e, and who published a work on mental maladies, thinks 
that in all cases the suicidal act is the deed of a monomaniac, and 
results :from a pathological change in the brain or some part of it. 
However this may be, it is probably true that homicidal mania manifests 
itself in self-dcstrnction more frequently than in any other form. 

"In civil causes the act which is the occasion of investigating the men
tal condition of the actor is carefully considered. If it is a rational act, 
rationally done, it is strong evidence of a sound mind; if it is an irra
tional act, or done in an irrational manner, it is rl!gardcd as CYidence of 
insanity. Making due allowance for temper and passion we see no 
good reason why the same rule should not prevail in criminal jurispru
dence. If so there is certainly to be gathered from this transaction some 
evidence of an unsound mind. 

The testimony shows that the prisoner, to use the wore.ls of an expert 
who beard the trial, was a man of n irritable temperament, little self
control, a strange man, disappointed in business, out of work, with an 
increasing family and fear of poverty, and added to all that, dyspepsia 
and fever and ague." It also appears that he was subject to great nenr
ous excitcme11t, and at times to a corresponding clespon<lC'11cy, was 
easily vexed a11cl annoyed by his fcllow-workmen 1 at one time imagin
ing that they had poisoned the water that he drank and that they had 
conspired against him for the reason that he was a superior workman, 
and were endeavoring to deprive him of employment. In the events 
which immediately preceded the homicide be spoke of them as trying to 
kill him and to1cl bis wife that he intended to use the pistols which she 
saw only in self-defence. His arrest also, about that time, and being 
held for trial, for a breach of the peace, further excited him. It also 
appears that during the latter part of the year 187:3 1 and the first part 
of the year 187-1, he was greatly changed from what he formerly was, 
so much so that it was apparent from tho:-;e who knew him and came in 
contact with him, being a subject of conversation with them. One man 
refused to employ him, although wanting a man in his line, because be 
rega1·cled him as half crazy. Several others, obserYing his singular 
conduct and noticing the change that bad come over him, also pro
nounced him crazy. It is also manifest that he was naturally of a 
quarrelsome disposition, and had a violent temper, which at times was 
ungoYernablc. 

The State denied tllat there was in all this a-ny indication of insanity; 
but accounted for it all by attributing it to bad temper and peculiarity 
of temperament and disposition. Upon all the facts which were placed 
before the jury 1 giving a large part of bis personal history for the last 
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few years, Dr. Butler, the eminent physician who was for thirty years 
at the head the Retreat for the Insane, at Hartford, pronounced him in
sane. Drs. Jewett and Bacon, of New Haven, two eminent physicians 
of large experience, pronounced him sane. 

{The court then considered the new evidence offered1 and continued. ) 
It is not our purpose, nor is it our duty, to apply this evideIH.:e to any 

one of the num"erous phases of insanity recognized by courts of justice. 
Indeed, it is not necessary for us to assume that it does or may, in the 
opinion of the jury, establish the fact that the prisoner is not crimin
ally responsible for his acts. The evidence may foll far short of this, 
and still satisfy a jury that he ought not to suffer the penalty of the 
crime of which he was convicted. 

Perhaps the most usual form of insanity which comes under the cog
nizance of courts of justice is derangement, total or partial, of the 
intellectual faculties. There is some evidence in this case indicating 
delusion, wllich is the usual and perhaps an essential manifestation of 
this form of insanity. Should the jury be satisfied of its existence 
they would probably acquit the prisoner on that ground. As to tbe 
sufficiency or insufficiency of the evidence for that purpose we express 
no opinion. 

Another form of insanity is a derangement of the moral faculties. 
In this there is usually, though not always, an entire absence of delu
sion. l\1oral mania, like intellectual, is of two kinds, partial and general. 
Instances of tbe former are kleplornania or propensity to steal, pyro
manfo or propensity to destroy by fire, and homicidal numia. General 
moral mania " consists in a general exaltation, perversion, or derange
ment of function, of all the affective or moral powers. Those ·who have 
obsen·ed and written upon this form of mental alienation, unite in de
scribing those who labor under it as persons of singular, wayward, and 
eccentric character. Their antipathies are violent and suddenly taken; 
their suspicions unjust and severe; and their propensities strong and 
eagerly indulged. They are general1y proud, conceited, ostentatious, 
easily excited, and obstinate in the maintaining of absurd opinions." 1 

On page 497 is a quotation from Hoffbauer, in which it is described as 
"a state in which the reason has lost its empire over the passions, and 
the actions by which they are manifested, to such a degree that the in
dividual can neither repress the former nor abstain from the latter. It 
does not follvw that he may not be in possession of bis senses, nnd even 

his usun.l intelligence; since, in order to rnsist the impulses of the pas-
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sions, it is not sufficient that the reason should impart its counsels i we 
must have the necessary power to obey them. The maniac may judge 
correctly of his actions without being in a condition to repress hi~ pa~
sions, a11d to abstain from the acts of violence to which tbey impel 
him." 

The subject of mornl mania will generally be found to Juwe cxper
icncccl a. great change in tcmper 1 disposition and moral qualities, either 
su<ldcn and dating from some rernrse of fortune or loss of clear friends 
or relatives, or gradual and imperceptible, consisting in an exaltation or 
increase of peculiarities which were ahvt\yS natural or habitual. The 
moral maniac will rarely exhibit any signs of derangement in his 
com·ersation. Ile will often be regular, systematic, and methodical in 
all his business transactions, nnd, to all appearance, regular in the use 
of bis intellect. One man sees him in business transactions only, or 
converses with him ~·hen he is free from excitement, and he docs not 
hesitate to pl'Onounce him pcrfcc:tly sane; another has an opportunity 
to witness some strange and unaccount:\hle eccentricity of conduct. 
totally irreconcilable with tbe possession and exercise of a sound mind. 
The facts to which these two witnesses would testify arc apparently con
tradictory, and yet they arc perfectly consii:>tent when the form of the 
malady is known. The co111:ersatio1i. discloses intellectual mania, and 
the co1lclnct moral mania. We will not undertake to say that the con
duc:t aboYe referred to, as characterizing one who is afflicted with moral 
mania, is exactly the conduct of the prisoner; but the description is 
C'Crtainly applicable to some extent, n.ncl wlien we consider that the 
manifestations of insanity arc as various as cbnracters and tempera
ments, that the insane man is not careful to walk in the footsteps of 
those who have gone before him, but wanders through moral or intel
lectual darkness, or both, and makes bis own path, we are by no means 
clear that a. jury might not with perfect propriety find that the prisoner 
is mornlly insane. Upon this point the newly discovered evidence bears 
with peculiar force, and materially strengthens the evidence given upon 
the trial. It is true that courts have hitherto been slow to recognize 
this form of insanity as an excuse for crime; nevertheless, that it exists 
is well understood, and, in some cases, is clearly defined by medical and 
scientific men, cannot be denied. 

It is not our purpose either to ignore or recognize this form ot in
sanity as nn excuse for crime. The question is not whether an act 
committed under its influence is criminal; whether the actor should be 
punished or be exempt from punishment; hut "hethcr he is a proper 
subject of capital punishment. If it be conceded that one nfllictcd 
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with it neYer loses the power to distinguish between right nncl wrong, 
and is at all times master of himself, and ml\J control his actions, still 
his mind may be enfeebled and the power of his will weakened 1 so that 
he will rnadily yield to the influence of temptation or provocation with
out that wilful, deliberate, and premeditated malice which is essential 
to constitute murder in the first degree. The jury, therefore, ought to 
consider moral mania, if satisfied of its existence, in determining the 
tlegrec of crime, and giye it such weight as it is fairly entitled to under 
the circumstances. 

There is another Yiew which may, and, we think, should, be taken of 
this case. It cannot be denied that the prisoner is a man of an excita
ble temperament, a. quarrelsome disposition, morbidly jealous and sus
picious, imagining evils where none exist, Ot\ at lcnst, magnifying those 
which do exist, and when dyspepsia, or fe,·er and ague is upon him, or 
there is any other exciting cause like business troubles, dioappoint
ments, etc., nll these propensities are intensified and brought into greater 
nctivity. Such traits are the seeds which are likely to germinate and 
ultimately to result in confirmed insanity. Now, assuming that the 
disease bad not yet reached that stage, but, on the contrary, that the 
prisoner could not only distinguish between right and wrong, but bad 
also the power of self-control which would enable him to do the right, 
and refrain from doing the wrong, is it not quite probable from this evi
<.lcnce tltat the prisoner was labol'ing under an unusual and unnatural 
excitement, bl'ought upon him by the circumstances in which he was 
placed, and the atmosphere which surrounded him, and that, by reason 
thereof, his mind was in such a. state and condition that he was incapa
ble of committing murder in the first degree? l\Iay it not be possible 
that the man's unfortunate temper, excited by what he regarded as re
peated and succcssiYe provocations, held a.ll his faculties, moral and in
tellectual, in subjection to some extent, so that he was incapable of 
reasoning correctly, or rightly apprehending his relations to others? 
And that, too, not only while he "as under the direct ancl immediate 
influence of the exciting causes1 but also after he had had time and 
opportunity for reflection, continuing even until after the commission of 
tbe homicide? The common law is considerate of those who take life 
in the heat of passion 1 but mnkes it a capital offence to take life after 
time enough has elapsed for the passion to cool, making no allowance 
for differences 111 temper and disposition. Under our statute, which 
tfo•ides murder in two degrees there is ample opportunity to make some 
allowance for those cases where, from any cause, excitement and passion 
continue beyond the limits allowed by the common law 1 and impel to 
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the commission of crimes which would not be committed in cooler 
moments. Reason and humanity require that this should be done. 
This ma.y be, nnd we are inclined to think that it is, a case in which the 
jury would be justified in regarding the distinq,tion just adverted to. 

Upon a. careful consi<Jeration of all the evidence in the case, including 
the new evidence, it seems to us very doubtful whetlier tlie prisoner is 
a proper subject of capital punishment. 

We, therefore, advise the Superior Court to grant a new trial. 
In this opinion Fosn:n and PAHDEE, J.J., concurred; PARK, C. J., 

and Loo:ms, J., dissented n.s to the propriety of granting a new trial 
for newly discovered evidence. 

MORAL INSANITY. 

ScoTT v. ColnIONWEALTII. 

[4 Mete. (Ky.) 227.] 

In the Court of Appeals of Hentucky, Summer Term, 1863. 

Hon. ALVIN' DUVALL, Chief Justice. 
" JOSilUA F. BCLLlT1' l 
:: ~: f~ . ~;:~L~~1~18 J .Judges. 

1. Moral Insanity - When an Excuse for Crime. - Moral insanity existing in such vio· 
Jenee as to render it impossible for the party to resist its promptings is an excuse for 

2, Instructions. -The court instructed the jury that they should not acquit on the ground 
ofmornlinsnnity"unlessit.hndmanifestedltselfinformeractsofsimilarchA.racteror 
likcnnturetotheotrencechA.rged." Deld,error. 

APPEAL from l\Iercer Circuit Court. 
Harlan & Harlan and Harclin & Kyle, for appellant. 
A. J. James, Attorney-General, for the Commonwealth. 
Chief Justice Dov ALL, delivered the opinion of the court. 
This is an appeal from a judgment of conviction rendered by the l\Ier

cer Circuit Court, at its April term, 1863, ng!Linst Edward D. Scott, 
who was indicted for the murder of his stepson, J amcs Tilford. 

The defence set up on behalf of the prisoner was that he was insane 
at the time of the commission of ti.le homicide. 
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The grounds mainly relied upon for reversal are, first, that the court 
erred in instructing the jury; and, secondly 1 in admitting improper eYi
dence. 

I. The evidence relating to the question of insanity, as set out in the 
bill of exceptions, is quite voluminous 1 and need not be stated or re
ferred to here, further than to say that it conduced to sustain the 
ground of defence relied on, sufficiently so at leas.t to authorize the court 
to instruct the jury in regard to it. 

At the close of the evidence, the court, having instructed the jury in 
substance, that although they might believe that the accused was un
sou nd in mind, yet such unsoundness did not justify an acquittal on 
t!Je ground of insanity, unless they belie\·e that the accused, at the time 
of the commission of the act, did not know right from wrong in refer
ence to the killing of the deceased, or if he did not know that such kill
ing was wrong, that his mind was so disordered that he had not the 
mental power to control his actions, -gave the following instruction, 
marked No. 4:-

" The court further instructs the jury that, although they believe 
that the accused was laboring under what is termed morn.I insanity, yet 
moral insanity is no excuse in law for the commission of crime, unless 
the moral insanity overwhelmed and destroyed the faculties of the mind 
to such an e~'tent as to render the accused incapable of governing his 
actions, at the time of the commission of tbe net, and the jury ought. 
not to acquit upon such moral insanity, unless it had manifested itself 
in former acts of a similar character, or like nature of tbe offence 
charged." 

To this instruction two objections are urged by counsel for the 
appellant, the first and most ol)Yious of which is that it requires the jury 
to find, as an indispensable condition of acquittal on the ground of 
moral insnnity, that the insanity had manifested itself in former acts of 
homicide. 

Such is undoubtedly the effect and meaning of the instruction accord
ing to the fair and natural construction of the language use<l. And it 
hardly needs an argument to prove that in this respect, if no other, the 
instruction was misleading and erroneous and prejudicial to the appcl
l:lnt. It is true that one witness, a physician, in a Yery brief statement 
of his professional opinion, touching the clial'acteristics of this disease, 
stated that " mornl insanity 11L vcr springs first fully cleYeloped, but is of 
gradual growlh ." His view is sustnined as well by adjudged cases of 
the highest authority, as by the most approved elementary writers on 
this subject. In a case decided by the Supreme Court of Pennsylvania, 
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it was said by Chief Justice Grnsos, tlmt the doctrine which n.cknowl
e<lges this mania is dangerous in its relations, and can be recognized only 
in the <:lea.rest. cases. "It ought to be shown to htwe been habitual, or at 
least to hn.,·e evinced itself in more than a oingle instance. * • • 
If juries were to allow it, as a general motive, operating in cases of this 
charncter, its recognition would destroy social order as well as personal 
safety. To establish it a'i a jusification in any particular case, it is 
necessary, either to show, by clear proof, its contemporaneous t•x.ist
cnce, evinced by wesent circumotanres, or the existence of an hahiturq 
tendency, developed in previous <.:ases, becoming in itself a second 
nature.'' 1 

Although 1 therefore, this ground of defence is so peculiarly liable to 
abuse, to guard ngainst which the utmo~t care a1!cl circumspection ari; 
required, on the part of the court, in prescribing to the jury the legal 
principles relating to it, yet no aut.hority has been found for the princi
IJle C'JUboclied in the instrnction under corn~idera.tion, which requires tlint 
moral insanity, before it can be made arnilable as a legal excu.!-.e fur 
crime must have manifested itself "in former acts of similar charncter, 
or like nature, of the offence charged." And, in our opinion, the 
instruction was to this extent erroneous. 

The other objection to the instruction is, that it requires the jury to 
believe from the evidence, that the moral insanity " overwhelmed and 
~lestroyccl the faculties of the mind to such an extent as to render the 
accused incapable of governing his actions at the time." \Ve arc not 
prepared to say that this, if properly undcr~tood, was too strong a state
ment of the principle, or that it was practically injurious to the appel
lant. For in another case cited by 'Yharton & Stille, it is said by 
Judge LEWIS, that'· nural insanity arises from the existence of some 
of the natural pr1Jpensities in such ''iolence that it is impossible not to 
yield to them. It bears a striking resemblance to vice, which is said to 
consist in an undue excitement of the passions and will, and in their 
irregular or crooked actions ]ending to crime. It is, therefore, to be 
received with the utmost scrutiny. It is not generally admitted in legal 
tribunals as a species of insanity which relieves from responsibility 
for crime, and it ought never to be admitted as a defence until it is 
!-ihown that these propensities exiot in such violence as to subjugate the 
intellect, control the will, and render it impossible for the party to do 
otherwise than yield. 'Vhere its existence is fully established this 
species of insanity relieves from accountability to Luman laws. But 

1 Wharton & Sime Med. Jur., 6ect. 64. 
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this state of mind is not to be presumed without eYidence, nor does it 
usually occur without some premonitory symptoms indicating its ap
proach." 1 And it is elsewhere laid down in the same treatise, that "it 
is not to be supposed that a single impulse is diseased while all the other 
functions of the mind retain their healthy action. 'Vhile the entire 
intellect enjoys sound health tLere is nothing in which a morbid desire 
of theft, murder, etc., could originate, and such a phenomenon is a 
psycological impossibility, and the assumption of such requires a psyco
logical contradiction. A mania sine cleliro, a rnani:i without a morbid 
participation or disturbance of the percepti,·e faculties is ,' therefore, out 
of the question, as a desire to injure or destroy is impossible without an 
act of the mind by which this pnrpose is entertained, and as reason and 
understanding arc alike <liseasetl, whether they insinuate a wrong 
motive for the morbidly concei\·ed purpose of the act. or whether they 
entirely omit the suggestion of any renson whatc\'er." 2 

Without going further into the discussion of this abstruse and per· 
plexing subject, it is npparent from what has been said that, before this 
species of insanity can be admitted to excuse the commission of crime, 
it must be shown to exist in such violence as to render it impossible for 
the party to do otherwise than yield to its prnmptings. This is the fun
damental fact to be established to the satisfaction of the jury. And 
whether this impossibility of rcsistnnce arises from a subjugation of 
the iutellect by the morbid impulse Ol' propensity, or from an overwhelm· 
ing and destruction of the faculties of the mind to the extent of 
rendering the party incapable of g ~)\·erning his actions, is a point, it 
would seem, of not much practical importance. \\-e think, however, 
that the form of expresslon used by Judge LEw1s, in the passage before 
quoted 1 more aptly conveys the correct idea, and is therefore less cal
culatec.l to confuse or miskad the jury than that adopted by the court 
below in the instrnction we have been considering. Except in the 
pnrticulars mentioned the court committed no error in giving or in 
receiving instrnctions. 

2 .. Nor do we think the court erred in allowing a witness who had 
been introduced by the defendant to be recaller} and examined with the 
view of laying a foundation for contradicting her testimony in chief, by 
showing that she had made statements different therefrom. It is unnec
essnry to notice this point further, as no such question will probably 
arise upon a subsequent trial. 

1 Mecl.Jur.,hect.55, 
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For the error mentioned, the judgment is reversed and the cause 
remanded for a new trial and further proceedings not inconsistent with 
this opinion. 

EMOTIONAL INSANITY-BURDEN OF PROOF -REASONA.BLE DOUBT. 

PEOPLE v. :F'tNLEY. 

[38 Mich.482.J 

In the Supreme Court of llfichigan, April Tenn, 1818. 

Hon. JAJ\fES V. CAMPBELL, Chief Justice. 

" ISAAC MARSTON, f 
11 Bf;NJAM I!'.' F . GnAVES, Associatt: Justice$. 
" TUO:\U.S M. Coo1.f:Y, 

J. Reasonable Doubt. - What is a" reasonable doubt "defined. 

2. "Emotional Insanity,"i. t., ''that convenient form of insanity which enables a pereon 
whodoesnot chooee to bridle hie passion to nllowittogct nndkce1>thc upper hand 

~~~:i:i:~~. enough to enable him to commit au act of violence and then oubside" 

3. B urden of Proof. - Evidence tending to show the prisoner's Insanity does not throw 

~~:~t~he 1>rosecution the burden ofo\·erbalancing it, it it does not raise areasonabll 

ExCEPTIOXS upon a judgment from :Newaygo County 
Kirchner, Attorney-GC'neral, for the People. 
Standish, Fuller & Standish, for the respondent. 

CAMPBELL, C. J. -Respondent was com·icted of an assault, with in
tent to murder his wife. The defence on which the questions befcre us 
are rniscd was temporary insanity. It is claimed the court below 

deprived him of the benefit of a reasonable doubt. The charge 

given was in substance that the element of malice was the im
portant element in the case, and must be made out not merely 

by a preponderance of evidence, but beyond a reasonable doubt. 

The instruction given as to what was meant by a reasonable 

doubt 1 was one of the clearest and most sensible definitions 

l "Areasonnbledonbtisatn1rdoubtgrow- the el·idence in the case, in that condition 
ingontofthetest1monyrn tbecase; it1s not lhnt .you cannot nay yo u hnt-e an a '>iding 
amereimnginary,ca1>tiOu!',Orpn•sibledoubt, Cl'ln\·1ctwntoamornl cert.'.lintyof the truth 

~:t0a ::!:~~~~~8b:::~ u:~~~::::nn~:: 1~~~~~ ~~~':.~.charge here made against the respon· 

7011.rmmdsafteracarefulexaminatlouofall 
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we have ever seen, and such as to be intelligible to any jury - a merit 
not always possessed by the requests to charge which are sometimes 
made in such cases. And after such an explanation the jury were told 
not to convict unless they bad an abiding conviction to a moral cer
tainty of the truth of the charge. 

It is claimed, however, that this clear and fair charge was nullified 
because the court when asked to make a separate charge upon the sub
ject of the mental condition of respondent, is supposed to have quali
fied it injuriously. 

The court in regard to insanity, charged that the respondent would 
be blameless in law: ( 1) if by reason of insanity be was not capable of 
knowing be was doing wrong; or, (2 . ) if he had not power to resist the 
temptation to violate the law. 

This was correctly charged. The law bas no theories on the subject 
of insanity. It holds e,·ery one responsible who is com.pos rnentis, or a 
free agent, and every one irresponsible who is non com.pos rnentis, or not 
having control of bis mind. Unfortunately for the administration of 
justice, persons are sometimes found, who with small experience and 
large conceit, ha.ve succeeded in formula.ting theories under which, if 
properly applied, there would be hardly enough sane persons found to 
sit upon juries or attend to business. If the term insanity, -which it 
may be remarked is not a term of the la.w at all, - is so far enlarged as 
to include persons who have not only knowledge of wrong, but a.lso 
capacity to resist it , then it includes persons whom the law deems· capa
ble of crime, and is a phrac;e entirely inapplicable in cidl or crim· 
inal law. 

There is some reason to suppose, from the frame of this record, that 
what the respondent relied on as " temporary or emotional insanity " 
was that convenient form of it which enables a person who does not 
choose to bridle his passion, to allow it to get and keep the upper hand 
just long enough to commit an act of violence, and then subside. \Ve 
bad occasion to refer somewhat to this subject in lVelch v. lVare; 1 

an<l we adhere to the views there expressed, thut if a person voluntarily 
nllows his passion to be indulged until it gets the temporary control 
over him, he is responsible for the condition in which he thus falls, as a 
man who becomes voluntarily intoxicated is liable for his drunken ''iO· 
Jenee. It is certainly a strange and unsafe doctrine to tolerate tha.t 
anything should be deemed innocent insanity which in no way affects the 
mind or conduct except on the one occasion when it is kindled by tern-
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pornry anger and subsides with the gratification of that malignant 
passion. The rules of evidence as adminislere<l in this f';tute, while they 
have opened the door very wide to the testimony of experts, without 
any overnice scrutiny into their expertness, do not recognize such 
mental unsoundness as requires legal inquiry, us necessarily involving 
scientific evidence, or as beyond the domain of common sense. In 
Regina v. Oxfol'd, t Lord DE~DlAN, in a very plain and fnir charge, made 
this remark: "It may be that medical men may be more in the habit 
of observing cases of this kind than other persons, and there may be 
cases in which medical testimony may be essential; but I cannot agree 
with the notion tllat moral insnnity can be better judged of by medical 
men than by others." 'Ve entirely concur in this remark, whi<-11 is 
more strikingly applicable to such inquiries us seem to have arisen in 
the case at bar. 

' Ve have had some doubt whether any question is really raised on the 
record, inasmuch as we are not informed upon what sort of bets the 
defence of insanity was based. But assuming that there was something 
which might, by possibility, amount to a suspicion of insanity, and that 
the jury could have found that a ~' pnroxysm of temporary or emo
tional insanity" was really an insane condition in tbe case before them 
(which the judge ruled they might do), it is necessary to see what was 
complained of. 

The charge excepted is this: -
" Whose duty is it to pro,·e that the respondent was in a mental con

ditio111 at the time of commit.ting the assault, so as to make him respon
sible for bis acts? I say to you, that the law is, that it is the duty of 
the defence to first put eddence into the case upon the subject of tem
porary or emotional insanity, which is the defence here set up; but 
after such evidence is put into the case by the defendant-that is, evi
dence which tencls to show that the respondent, at the time in question 
here , was laboring under a paroxysm of temporary or emotional insan
ity (and such evidence has been put into this case by the defence), 
then it becomes the duty of the prosecution to prove the sanity of the 
defendant by at least a fair preponderance of evidence, and unless you 
find they have done so, the defendant must be acquitted." 

In other words, the judge told the jury that upon this particular 
fact the introduction of any evidence whatever by the defence made it 
necessary for the prosecution to introduce affirmative proof to more 
than counterbalance it. Inasmuch as it must be for the jury to deter-
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mine whether or no the defendant's testimony has been overcome, in 
their minds, by adequate proof, if they think the testimony of insanity 
is thus overcome, it is difficult to conceiYe how they can further regard 
it, or how they could entertain a reasonable doubt on the case if con
Yinced of the falsehood of the only ground on which the defence rested. 

It certainly is not true that the introduction of testimony of such in
sanity necessarily throws any burden on the prosecution; for the jury 
may not regard such testimony of any weight whatever, and may not 
believe the opinions of the witnesses. It is only where the testimony 
creates a reasonable doubt, tha.t there is any occasion to remove the 
doubt. \Ve do not understand the charge as at all designed or calcu
lated to qualify what had been before said on the general question of 
proving malice beyond a reasonable doubt. Nothing but the defence of 
insanity had any bearing on the question of malice, which without this 
could not- as we judge from the reconl -have been open to any con
troversy. We must take the whole charge together in construing it, 
anrl we cannot conceive that there was any likelihood of tile jury being 
led to a w1·ong conc.:lusiou concerning the meaning of the judge. The 
particular request which it is complained he did not girn is not so ex
plained by facts in the record as to show that there would have been any 
impropriety or necessity for it after what actually was given. 

\Ve are not disposed to criticise with ::my great nicety the omission of 
courts to give requests which tend to distract the minds of jurors by 
cn.lling special attention to metaphysical snbtletics or to particubr 
testimony. A jury knows without instruction that it has a right to con
sider any testimony which has been allowed to go before it, :ind to draw 
such inferences as naturally are drawn by each one of the body. When 
a court calls attention to bits of evidence, or to particular witnesses, more 
than others, there is some dnngcr that undue prominence will he given 
to what is so designated. It is at lea::it quite as safe to avoid this prac
tice, unless circumstances appear to require it. 

While, as before suggested, we might find it difficult-even if the 
charge appeared to involve doubtful theories of law- to hold it error 
without a more full showing of its bearing than we enn gather from this 
record, we think that taking the whole charge together there is no rea
son to believe the jury were misled to the prejudice of the respondent. 

1Ve think judgme11t should be rendered on the verdict . 
The other justices conrnrred. 
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MORAL INSANITY DISAPPROVED-TEST OF' INSANITY. 

STATE v. BRANDON. 

[8 Jones (L.) 4G3.) 

In the Suprerne Court of No1·th Ccirolina, June Tenn, 1862. 

lion. H1cm1oxo 1\l . P~:An~ON, Chief Justice. 

:; ~~~~·~1;;~'::~.~~·:~·~1:~, t Jt1dges. 

1. Moral Insanity Disapproved.- Thc lnw does not recognize any moral power eom1>el· 
hng a man to do whaL he knows to be wrong. 

2. Particular Rieht and Wrong T est.-The insnnity which takes nway lhc crimin11l 
11uahtyolanactmustbesuchnsamountstoamcntaldisea-.c,a11dprc\•entstheaccu11cd 
fromknowrngthc11aturca11dc1uo.lityoftheacthewasdoing. 

Indictment for murder tried before BAILEY, J., at Fall Term, 186 1, of 
Caswell Superior Court. • 

The defendant was indicted for the murder of one ·wmiam J. Con
nelly, bis father-in-law. His counsel contended that though be knew it 
was wrong to kill the deceased, yet if he was impelled to the act by a moral 
power which be could not resist, he was excusable. Verdict guilty, and 
judgment of death. The prisoner appealed. 

The Attot1iey-Gene1·cil and Winston, Sr., for the St:ite. No one 
appeared for the prisoner. 

1\JA;\LY1 J. 
(After passing on other points.) 
The third an<l last question made upon the record arises out 

of prooftS, in respect to the mental condition of the prisoner. The 
record states the prisoner's counsel insisted that, although the pris
oner knew it was wrong to kill the deccnsecl, yet, if be was impelled to 
tb1.:: net by a moral powe1·, which he could not resist, he was ~cusable 
The words " moral power" may mean threats, duress of imprisonment, 
01· an assault imperilling life, which is the usual sense of tile phrase, or 
it may mean, some supernatural agency. The former construction 
would make the position of the counsel cmirely inapplicable to the case; 
we therefore adopt the latter. The position thus interpreted, does not 
fall within any approved definition of a non compos mentis. It 
assumes that the accused knew the nature of his act and that it was 
wrong. The law <locs not recognize any moral power compelling one to 
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do whn.t he knows is wrong. ··To know the right and still the wrong 
pursue.'' prnceeclsfrum a.perverse will brought about by tl1e !leductio11s 
of the evil one, but which, nevertheless, with the aids that lie within 
our reach, as we a.re taught to believe, ma.y be resisted and overcome, 
othcrwi~c it would not seem to he consistent with the princ:iplcs of jus
tic:e to punish auy mn.lcfactor. Tllere are many appetites and passions 
which by long indulgence acquire a mastery o,·er men more or less 
strong. Some persons indeed deem themselves inc:apable of exerting 
:;trength of will sufficient lo arrest their rule, - speak of them as iITe
si~tible, and impotently continue under their dominion; but the law is 
far from excusing criminal acts committed under the impulse of such 
passions. To excuse one from criminal responsibility the mind must, in 
the language of the judge below, be insane. The ::_i.ccusecl should be in 
such a 1'1ta.te from mental 1lisease as l1ot to know the n::iture and qua.lity 
of the net he was doing, or if he did know it, that be clid not know he 
was doing what was wrong, and this should be clearly established. This 
test, a knowledge of right and wrong, has long been resorted to ris a 
general criterion for deciding upon legal accountability, and with a 
restricted application to the aC't then about to be committed, is approYed 
by the higllcst authorities. But we do not undertake to lay down any 
rule of universal npplication. It seems to be chimerical to attempt to 
clo so from the ,·ery nature of things, for insanity is a disease and, 
as is the c:.ise with all other diseases, the fact of its existence is not 
establi!shecl by a single symptom, but by a body of symptoms, no particu
lar one of which is present in every case. Imperfect as the rule may 
he, it coYers a great variety of cases and may aid the tribunals of the 
country in judging of this most cHfficnlt subject. The case put of a 
criminal act committed under the belief that it was commanded by God, 
would fall uncler the rule. The perpetrator in such would not know be 
wrls doing what was wrong, but on the contrary, believe be was doing 
what was right in obeying a power who had a right to command him. 
This condition of mind woul1l constitute insane delusion in respect to 
the particular act c:ommitted, and if clearly established by proof of pre
existent facts, would excuse from responsibility. 

It will thus be seen that instructions, in conformity with the argument 
of prisoner's counsel, ought not to have been given. If the prisoner 
knew that what he did was wrong, the law presumes that he had the 
p )wer to resist it1 against all supernatural agenc·ies, and holds him amen
able to punishment. There is no error in the instructions actually gi,·en 
upon this subject, and in the absence of any prayer for other specific 

10 
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instructions, there is no omission of which the prisoner has a lcgnl right 
to complain. 

There being no error found upon the rf'cord this must be certified to 
the superior court of law for Caswell, that the said court may proceed 
again to pronounce the judgment of the lnw. 

Per 0u1'iarn. JuclgmPnt affil'm.ed. 

MORAL INSANITY-BURDEN OF PROOF-SANITY PRESUMED TO CON
TINUE. 

LYNCH v. CoMMOKWEALTH. 

[77Pa. St.. 20J.] 

In the Supreme Cotirt of Pennsylvania, 1874. 

L Anger and Wrath must not be confounded witb actual in sanity. 

2. The Burden of Proving Insanity to the satisfaction of the jury is on the prisoner. 

J. Sanity Presumed to Continue. - Where a person is sane shortly before and afler an 
act,thCJ>re.sumpliou isthathcwnssancat the lime. 

En Ron to the Court of Oyer and Terrniner of Alleghany County. 
Ambrose E. Lynch was indicted for the murder of 'Villiam H adfield . 
The evidence was that the prisoner li\·ed with his sister, who was a 

married woman 1 in Allc>gh('ll.Y City; that on the 11th or 12th of June, 
1872, about midnight, the deceased was found by George Smithsrm in a 
street in Allegheny City1 wounded; sltorlly afterwards the defen<lant 
ca.me up with a knife in his hand; saicl he ha.cl killed that man; he ha.d 
cut him; he said "if he bacl had a larger knife be would have put him 
through faster.'' To an officer of the peace who took him to the mayor's 
office, the prisoner said whilst going there, '· I was only at borne a few 
minutest when I heard a noise, I listened and beard a creaking, took out 
my knife, and said that they can't fool me on that business. 1

' Prisoner 
sa

0

icl he then took out his knife and opened it; he put bis shoulder to the 
~loor and sboYed it; it did not ?O in the first time; he put his shoulder 
to it the second time and it went in; just n.s the door went open, bis 
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sister was getting out of bed undressed; be struck the deceased twice 
with the knife whilst on the bed; deceased got up and "went for me on 
the floor," and prisoner gave him another stroke in the breast. To 
another witness prisoner said, he bad " gi\·en it to him twice in the bed 
and once afterwards; " he said he bad found the deceased in his sister's 
bed. 

These statements were all made on the night of the killing. The 
deceased was taken to the mayor's office, and <lied about one o'clock of 
the same night. 

The sister, examined by the Commonwealth, testified that her husband 
had been away about five weeks; that she and the deceased were sitting 
in the room together, but denied that there was any impropriety between 
them. Whilst sitting there the prisoner burst into the room and 
knocked her down.; when she came to the deceased was gone. Her 
brother asked her if she was in bed with a man i her brother was clear 
crazy; Lie acted more like a crazy man than a drunken one." 

The defendant's points were: -
1. If on the night of the killing the defendant found or supposed he 

found, the deceased in bed with defendant's married sister, and was 
thereby so much excited as for the time to overwhelm bis reason, con
science and judgment, and cause him to act from an uncontrolbble and 
irresistible impulse, the law will not hold him responsible. The court, 
Starrett, P. J., answered: "As this point seems to amount to the pro
position, that if the prisoner was temporarily insane at the time be did 
the cutting, he is not gu il ty of any legal offence, it is affirmed as an 
abstract proposition of law. If the defendant was actually insane at the 
time this, of course, relieves him from any criminal responsibility from 
wb:.i.tever cau~e the insanity arose. But the jury must not confound 
anger or wrath with actual in:;anity, because however absurdly or un. 
reasonably a man may act when exceedingly angry, either with or with
out cause, if his reason is not actually dethroned, it is no legal excuse 
for the violation of law." 

2. If the jmy ha.Ye a reasonable doubt as to the condition of the 
defendant's mind at the time when the act wns clone, he is entitle<l to the 
benefit of such doubt, nnd they cannot convict. The court answered: 
"The l::nv presumes sanity when an act is done if no insanity is shown 
by the evidence; and when it appears that a man was sane shortly pre
ceding t.lle act, and shortly after, the presumption exists of snnity at the 
time of the act, and no jury bas a right to assume otherwise, unless the 
evidence in connection with tbe act fairly convinces them tl.iat the 
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<lefendant was actu::i.lly insane at the moment the act wns committed. 
This point is refused." 

And the judge instmc.:ting the jury said: -
" It is said that immediately after the commission of the clccd, the 

prisoner looke<l like a crazy man. Is there anything remarkable in this? 
\Vhcn a man permits his angry passions to become aroused; when he 
resolYCS upon deeds of violence aud carries them into execution, even 
to the taking of the life of a fellow-being, it would be singular, indeed, 
if the Yengeance that rankled in his breast would n •t clearly manifest 
itself by outward expressions. If such manifestations of a wicked 
heart, bent upon vengeance and the gratification of m::tlicious passion, 
are to be seriously considered as suffiC'icnt evidence of insanity, how 
are deeds of Yiolcnce and bloodshed c,·er to be pu11ishe1.l? A learned 
author has said that the mind is always greatly troubled wheu it is 
agitated by anger, bewildered by jealousy, or corrupted by an uncon
quera.hle desire for Yengca.nce. Then, as is commonly said , a. ma.n is no 
longer master of himself; bis reason is affected; his ideas are in dis
order; be is like a. ma.dma.n. But in all these eases the m~n does not 
lose his knowledge of the real state of things; he ma.y exaggerate his 
misfortune, but this misfortune is, nevertheless, real, and if it carry him 
to commit a criminal al't, this act is perfectly well motived. In such 
case it will generally be found that revenge, anger, and kindred emo
tions of tile mind constitute the real motive which has occasioned the 
liornic:idal act, if such act has been committed." • * * 

The court then re::ul and answered the defendant's points, as before 
stated, and instructed the jury as to the character and effect of "a. 
reasonable doubt.'' 

The jury, July 101 1872 1 found the prisoner guilty of murder in the 
first. degree. 

After a motion for n new trial, which was overruled, the prisoner was, 
on the 18t.h of January, 1873, sentenced to be hung. Tbe prisoner re
moved the record to the Supreme Court by writ of error. 

Fetguson & :Murray for plaintiff in error. 
T .. JI. Bayne, District-Attorney, and lV. D Moore, for the Common

wealth. 
READ, c. J . 
(After passing on other points. ) 
The third error assigned is to the answer of the court to the defend

ant's first point, which was, "'that if,on the night of the killing, defendant 
found 1 or supposed he found, the deceased in bed with defen(bnt's 
married sister, and was thereby so much excited as, for the time, to 
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m·cl'whelm his reason, conscience, and judgment, and cause him to act 
from an uncontrollable and irresistible impulse, the l::iw will not hold 
him responsible." 

This seems very vague and uncertain, but the court say: ''As the 
point seems to amount to the proposition that if the prisoner was tem
porarily insane at the time he did the cutting, he is not guilty of any 
legal offence, it is affmned as an abstract principle of law. If the de
fendant was actually insane at the time, this, of course1 relieves him 
from criminal responsibility 1 from whatever cause the insanity arose. 
But the jury must not confound anger or wrath with actual insanity; 
because. however absurd or unreasonable a man may act when exceed
ingly angry) either with or without cause, if his reason is not actually 
dethroned, it is no legal excuse for violation of law." 

There is no error in this answer. 
The fourth error assigned is to the answer to the defendant's second 

point, which is: '' Thn.t, if the jury have a reasonable doubt 3.8 to the 
condition of the defendant's mind at the time the act was clone, he is 
entitled to the benefit of such doubt, and they cannot convict." 

As to the second point the court said: "The law of the State is 1 that 
where the killing is admitted and insanity or want of legal responsibility 
is allcgcrl as an exuuse1 it is the duty of the defendant to satisfy the 
jury that insanity actually existed at the time of the act, and a doubt 
as to such sanity will not jui;;tify tbe jury in acquitting upon that 
gronn<l . The law presumes sanity when an act is done, if no insanity 
is s11own in the e\•idencc, and when it appears a man was sane shortly 
preceding the act, n.nd shortly after, the presumption of sanity exists 
at t 1·e time of the act, and no jury have a right to assume otherwise 
unle~s evidence in connection with the act convinces them that the dc
fcn:lant wns actually insane at the moment the act was committed. 
This point is refused," and rightly, and it needs no argument to show 
that the court were entirely correct in their ruling and answer. 

The sixth error is not sustained, for it is clear the ingredients neces
sary to constitute murder in the first degree were proved to exist, and 
in determining this to be the case, we have reviewed both the law and 
the evidence. 

Sentence affirmed ancl record remitted. 
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INSANE DELUSION-RESPONSIBILITY-TEST OF INSANITY -BUJIDEN 
OF PROOF-OPINIONS Ol!' MEDICAL MEN. 

McNAGHTEN's CASE. 

[lOCI. & F. 200.] 

Before the English House of Lords, 1843. 

l. ln•ane Delusion- Criminal Responsibility of Pa.rty. - Notwithstanding a party 
accuseddidanactwhic/•wasinitselfcrimiual,undcrthcintluenceofinsanedelusion, 
withavielvof redre&Bingorrcvengingsome supposed grievance or injury, or of pro· 
ducingsomepublicbcncflt,heisnevertbelesspuuishable,lfhcknewatthctimehewu 
actingcontraryto law. 

2, T est of Responsibility- B urden of Proof. - Jfthe accused W!\SCOnscious that the 11.ct 
wasoncwbich he ought not to do, and if the net wasnt the same time contrary to law , he 
is punishable. lnalleaseso! this kind the jurors ought tobc told that everyman 
ispresumcdtosane,andtopossessasufficicntdegrccofreason to be responsible for 
hiscrimesuntillhecontrarybeprol'edtotheirsntisf:l.ctlon;andthnttoestablsh&de· 
lenceonthegroundofinsanlty,itmust be clearly provedthatattbetimeofcommlt· 
ting the act,lhe l'arty ttccu:sed w11.s laboring under such a defect of reason, from 
diseaseofthemind,asnottoknowthenaturc andqualityoftheact he was doing, or 
as not to know that what be was doing was wrong. 

3. A Party La.boring Under a. P a.rtia.l D elusion must be considered in the same 
~~~:t~~~i.as to responsibility, as if the tacts, in respect to which the delusion exists, 

Ii. Opinions ot M edica.l M en.- Where an accused person Is supposed to be insane, a medl· 
calman,whohasbeen present in court and beard theevidence , maybcasked,as a 
matterof science, whether the facts stated by the witnesses, supposing them to be 
trne,showastateofmindincapableofdistingulshingbetweenrightand'noog. 

llIAY 26; JONE 19, 1843. 
The prisoner had been indicted, for that he, on the 20th d:iy of Janu

ary, 18431 at the parish of Saint l\fartin-in-the-Fielcls, in the county of 
Middlesex, and within the jurisdiction of the Central Criminal Court, in 
and upon one Edward Dummond, feloniously, wilrully, and of his malice 
aforethought, did make an assault; and that the said Daniel M:cNaghten, 
a certain pistol of the value of 20s. , loaded and charged with gunpowder 
and a leaden bullet (which pistol he, in his right band, had and held), to, 
against, and upon the said Edward Drummond, feloniously, wilfully, 
and of his malice aforethought, did shoot and discharge ; and that the said 
Daniel McNaghten, with the leaden bullet aforesaid, out of the pistol 
aforesaid, by force of the gunpowder, etc., the said Edward Drummond, 
in and upon the back of him the said Edward Drnmmond, feloniously, 
etc. , did strike, penetrate, and wound, giving to the said Edward Dum
mond, in an<l upon the back of the said Edmund Drummond, one 
mortal wound, etc., of which mortal wound the said E . Drummond 
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languished until the 25th of April, and then died; and that by the 
means aforesaid he, the prisoner, did kill and murder the said Edward 
Drummond. The prisoner pleaded not guilty. 

Evidence having been gh·en of the fact of the shooting of Mr. Drum
mond, and of his death in consequence thereof, witnesses were called on 
the part of the prisoner to prove that be was not , at the time of com
mitting the act, in a sound state of mind . The medical evidence was 
in substance this: That persons of otherwise sound mind might be 
affected by rporbid delusions; that the prisoner was in that condition~ 
that a person so laboring. under a morbid delusion might have a moral 
perception of right and wrong, but that in the case of the prisoner it 
was a delusion which carried him away beyond the power of his own 
control, and left him no such perception; and that he was not cnpable 
of exercising any control over acts which ha<l connection with his delu
sion ; that it was of the nature of the disease with which the prisoner 
wns affected to go on gradually until it had reached a climax, when it 
burst forth with irresistible intensity ; that a man might go on for years 
quietly, though at the same time under its influence, but would all at 
once break out with the most extravagant and violent paroxysms. 
Some of the witnesses who gnxe this evidence hncl previously examined 
the prisoner; others bad never seen him until he appeared in court, and 
they formed their opinions on hearing the evidence given by the other 
witnesses. 

Lord Chief Justice T11"DAL (in his charge). - The question to be de
termined is whether at the time the act in question was committed, the 
prisoner had or had not the use of his understanding, so as to know 
that he was doing a wrong or wicked act. If the jnrors should be of 
opinion that the prisoner was not sensible, at the time he committed it, 
that he wns violating the laws both of God and man , then he would be 
entitled to ~1 Yerdid in bis favor; but if, on the contrary, they were of 
opinion that when he committed the act he was in a sound state of mind, 
then their verdict must be against him . 

Verdict ''not gu,ilty," on the ground of hisanity. 
This verdict , and the question of the nature and extent of the un

soundness of mind which would excuse the commission of a felony 
of this sort, having been made the subject of debate in the Honse of 
Lorcls, 1 it was determined to take the opinion of the judges on the law 
governi ng such cases. Accordingly, on the 26th of May, all the judges 
attended thei r lordships, but no questions were then put. 

1 The Gth and 13th Mareh,1843; see llansard's0e1Jates,vol.G7,pp.288,714. 
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On th(' l!)tl1 of June thl' judges again attendccl the House of Lords, 
when (no argument ha\'ing been had) , the following questions of law 
were propounded to them : -

JrsE 19. 
I. 'Vhat is the ln.w re!'lpecting alleged crimes eommitted by persons 

afflicted with insane delusion in respect of one or more p::uticubr sub
jects or persons; as, for instance, where, at the time of the commis~ion 
of the alleged crime, the nccusC'd knew he was ac:ting contrar.v to lnw, 
hut did the act complained of with a Yi cw, under the intlucncc of insane 
delusion, of redressing or l'C\'l'nging some suppo~ecl grievance or injury, 
or of producing some supposed public benefit ? 

2. '\That arc the proper questions to be submitted to the jury when a 
person alleged to be anlicted with ins::me delu~ion respecting one or 
more particular subjects or persons is charged with the commission of a 
crime (murder for example), and insanity is s<.•t u1> as a defence? 

3. In what terms ought the question to be left to the jury as to the 
prisoner's state of mind at the time when the uct was c:ommitted? 

4. If a person under an insane clelusion as to existing facts commits 
an offence in consequence thereof, is he therchy excused.? 

5. Cnn a medical man conversant with the disease of insanity, who 
neYer saw the prisoner previously to the trial, but who was present dur
ing the whole trial and the examination of ull the witnesses 1 he asked 
his opinion as to the stntc of the prisoner's mind at the time of the 
commission of ti.le alleged crime, or bis opinion whether the prisoner 
wa'! conscious, at the time of doing the act, that he wns :il'ting contrary 
to la\\ ... , or whether be was laboring under :iny, :ind what, delusion at the 
time. 

Mr. Justice l\IAuu:. - I feel great <limC'ult.r in ano;wering the ques
tions put by your lordships on this occasion; fir:st, because they do not 
appear to arise out of, and arc not put with reference to, a. particular 
case, or for a particular purpose, which might explain or limit the gen
erality of their terms, so that full answers to them ought to be applica
ble to every possible state of facts, not inconsistent with those nssumed 
in the questions; this difficulty is the greater from the practical expcri· 
ence both of the bar and the court being confined to questions arising 
out of the facts of particular cases; secondly, because I have heard no 
argument at your lordship's bar or elsewhere on the subject of these 
questions; the want of which I feel the more, the greater are the num
ber and extent of questions which might be raised in argument i and 
thirdly, from a fear, of which I cannot di,·est my'\e1f

1 
that as these 

question::; relate to matter~ of criminal la.w of great importance and fre· 
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quent occmrcnce, the answers to them by the judges may embarrass 
the administration of justice when they are cited in criminal trials . For 
these reasons J should have been glad if my learned brethren would 
have joined me in pr!lying your lordships to excuse us from !lnswering 
these questions; but, as I do not think they ought to induce me to ask 
that indulgence for myself indi\'idually 1 I shall proceed to gh·e such 
answers as I can after the \'Cry short time which I have had to consider 
the questions, and under the difficulties I ha\'e mentioned, f earing that 
my answers may be as little satisfactory to others as they are to myself. 

The first question, as I understand it, is, in effect: what is the law 
respecting the alleged crime when, at the time of the commission of it, 
the accused knew he was acting contrary to the law, but did the act 
with a. view, under the influence of insane delusion, of redressing or 
revenging some supposed griernnce or injury, or of producing some 
supposed public 'benefit. If I were to understand this question accord
ing to the strict meaning of its terms, it would require, in order to an
swer it, a solution of all questions of law which could arise on the 
circumstances stated in the question, either by explicitly stating and 
answering such questions, or by stating some principles or rules which 
would suffice for their solution. l am quite unable to do so, and, in
deed, doubt whether it be possible to be done 1 and therefore request to 
he permitted to answer the question only so for as it comprehends the 
question, whether a person circumstanced as stated in the question, is, 
for that reason only, to be found not guilty of a crime respecting which 
the question of his guilt has been duly raised in a criminal proceeding? 
and I nm of opinion t hat he is not. There is no law that I nm aware 
of that makes persons in the state dC>scribecl in the question not respon
sible for their criminal acts. To render a person irresponsible for crime 
on account of unsoundness of mind, the unsoundness should, n.ccording 
to the law as it bas long been understood and held, he such as rendered 
him incapable of knowing right from wrong. The terms used in the 
question cnnnot he snicl (with reference only to the usnge of lnnguage) 
to be equivalent to a description of this kind and degree of unsound
ness of mind. If the state described in the question be one which in
\'Olves, or is necessn.rily connected with such an unsoundness, this is 
not a. matter of law, but of physiology, and not of that obvious and 
familiar kind as lo he inferred without proof. 

Second, the questions necessarily to be submitted to the jury nre 
those questions of fact, which are raised on the record. In a criminnl 
trial, the question commonly is. whether the accused be guilty or not 
guilty i but in order to assist the jury in coming to a right conclu-
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sion on this necessary and ultimate question, it i£: usual an<l proper to 
submit such subordinate or intcnnccliat.e questions, as the cour5e which 
the trial has taken may have made it convenient to direct their attention 
to. Wlrnt those questions arc, anrl the manner of submitting th('m 1 is a 
matter of discretion for the judge; a discrP.tion to bP. guided by a con
sideration of all the circumstances attending the inquiry. In perform
ing this duty 1 it, is sometimes necessary or convenient to inform the jury 
as to the bw; and if on a trial such as is suggested in the question, be 
should have occasion to state what kind and degree of insanity would 
amount to a defence, it should be stated conformably to what I have men
tioned in my answer to tbe first question, as being, in my opinion, the 
law on this subject. 

Third. There are no terms which the judge is by law required to use. 
They should not be inconsistent with the la.w as above stated, but 
should be such as in the discretion of the judge arc proper to assist the 
jury in coming to a. right conclusion as to the guilt of the accused. 

Fourth. The answl~r which I have given to the first question is appli
cable to this. 

Fifth. Whether a question can be asked depends not merely on the 
question of fact raised on the record, but on the course of the cause at 
the time it is proposed to ask it, and the state of an inquiry as to the 
guilt of a person chnl'ged with a crime, and defended on the ground of 
insanity may be such, that such a question as either of those suggested 
is proper to be asked and answereci. though ihc witness has never seen 
the person before the trial, and though he has me:rcly been present and 
heard the witnesses; these circumstances of his never having seen the 
person before, ant.I of his having merely been present at the trial, not 
being necessarily sufficient, as it seems to me, to exclude the lawfulness 
of a question which is otherwise lawful i though 1 will not say that an 
inquiry might not be in such a state as that these circumstances should 
have such an effect. 

Supposing t.bere is nothing else in the state of the trial to make 
the question. suggested proper to be asked and answered, except that 
the witness had been present and heard the evidence; it is to be con
sidered whether that is enough to sustain the question. In principle it 
is open to this objection, that as the opinion of the witness is founded 
on those conclusions of fact which he formed from the evidence, and 
as it does not appear what those conclusions are, it may be that the 
evidence he gives is on such an assumption of facts ns make3 it irrele
vant to the inquiry. But such questions have been "cry frequently 
asked, and the evidence to which they are directed has heen ginn, and 
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has never, that I am aware of, been successfully objected to. Evidence 
most cleal'ly open to this objection, and on the admission of wbicll the 
event of a most important trial probably turned, and was recei,·ed in 
the case of The Queen v. JfcNaghten, tried at the central criminal 
court, in March last, before the Lord Chief Justice, Mr. Justice WIL

LIAMS and l\Ir . Justice CoummGE, in which counsel of the highest emi
nence were engaged on both sides; and I think the course and practice of 
receiving such evidence confirmed by the very high authority of these 
judges, who not only received it, but left it, as I understand, to the 
jury without any remark derogating from its weight, ought to be held 
to w::..rrant its reception, notwithstanding the objection in principle to 
which it may be open. In cases even where the course of practice in 
criminal law has been unfavorable to parties accused, and entirely con
trary to the most obvious principles of justice and humanity as well as 
those of law, it has been held that such practice constituted the law, 
and could not be altered without the authority of Parliament. 

Lord Chief Justice TrnoAL. - 1\fy lords, her l\Iajcsty's judges (with 
the exception of l\Ir. Justice MAVLE, who has stated his opinion to your 
lordships), in answering the questions proposed to them by your lord
ship's House, think it right in the first place to state that they have for
borne entering into any particular discussion upon these questions from 
the extreme and almost insuperable difficulty of applying those answers 
to cases in which the facts are not brought judicially before them. The 
facts of each particular case must of necessity present themselves with 
endless variety, and with every shade of difference in ea.ch case, and as it 
is their duty to declare the law upon each particular case, on facts proved 
before them, and after hearing argument of counsel thereon, they deem 
it at once impracticable, and at the same time dangerous to the admin
istration of justice, if it were practicable, to attempt to make minute 
applications of the principles involved in the answers given by them to 
your lordship's questions. 

They have, therefore, confined their answers to the statemen~ of that 
which they hold to be the law upon the abstract questions proposed 
by your lordships i and as tlley deem it unnecessary in this particular 
case to deliver their opinions seriathn, and as all concur in the same 
opinion, they desire me to express such, their unanimous opinion, to 
your lordships. 

The first question proposed by your lordships is this: "What is the 
law respecting alleged crimes committed by persons afflicted with in
sane <lelusion in respect to one or more particular subjects or persons; 
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· ns for instance
1 where at tlie time of the commi~sion of the alleged 

crime the accused knew he wa~ acting contrary to lnw, but did the act 
complained of with a Yiew, under the inlluenc:e of ins:iuc dclu~ion, of 
redressing or re,·enging some supposed gt'icv:::mc:e or injury, or of pro
ducing some supposed public hencfit !'" 

In answer to which question, !lSsuming that your lordships' inqui:ies are 
confi ned to those persons who labor under su(:h p:lrtinl delusions only, 
and :H'C not in other respects insane, we arc of opinion that, notwith
standing the party accuscll did the act complained of , with a view, under 
the inUuencc of insane delusion, of redressing or re,·enging some sup
posed grievance or injUJ)', or of producing some public benefit, he is 
ucn·rtheless punishable according to the nature of the crime committed 1 

if he knew, at the time of committing such crime, that he was acting 
contrary to law, by which expression we understand your lordships to 
mean the law of the lnnd. 

Your lordships are pleased to inquire of us secondly," What arc the 
proper questions to he submitted to the jury when a person alleged Lo 
be afllicted with insnne dclnsion respecting one or more particular sub
jects or persons, is l'hargcd with the commbsion of a crime (murder, 
for example), and insanity is set up as a defence?" And thirdly, " In 
what terms ought the question to be left to tho jury as to the prisoner's 
stnte of mind at the time when the act was committed?" And as these 
two questions appear to us to be more co1wcniently answered together 
we Jrn.vc to submit om· opinion to bc 1 that the jurors ought to he toltl iu 
all cases that every man is to be presumed to be sane, and to possess a. 
sufficient degree of reason to be responsible for bi'5 crimes, until the 
contrary be proved to their satisfaction; and that to establish a <lefence 
on the ground of insanity 1 it must be clearly pro,·cd that, at the time of 
the committing of the act, the party accused was laboring under such a 
defect of reason, from disease of the mind, as not lo know the nature 
and quality of the a<.:t he was doing, or if he did know it, that be 
did not know he was doing what was wrong. The mode of putting 
the latter part of the qncStion to the jury on these occasions ha~ 
generally been whether the accused at the time of doing the act knew 
the difference between right and wro11g, which mode, though rarely, if 
ever, leading to any mistake with the jury, is not, as we conceive, so 
accurate when put generally and in the abstract, as when put with ref
erenc:e to the party's knowledge of right and wrong in respect to the 
very act with which he is charged. If the question were to be put as to 
the knowledge of the accused solely and exclusively with reference to 
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tbe law of the land, it might tend to confound the jury hy inducing 
thl'm to belieYe that an actual knowledge of the law of the land was 
essential in order to lead to a conviction, whereas the law is adminis
tered upon the principle that every one must be taken conclusively to 
know it, without proof that be docs not know it. If the accused was 
conscious that the act was one which he ought not to do, and if that act 
was at the same time contrary to the law of the land, he is punishable; 
and the usual course, therefore, has been to l0:we the question to the 
jury, whether the party accused had a sufficient degree of reason to 
know that be was doing an act that was wrong, and this. course we think 
is correct, accompanied with such observations and explanations as tile 
circumstances of ea<.:h particular case may require. 

The fourth question which your lordships have proposed to us is this : 
''ff a person under an in~ane delusion as to existing facts, commits 
an offence in consequence thereof, is lie thereby excused?•• To which 
question the answer must, of course, depend on the nature of the delu
sion; but making the same assumption as we did before, namely, that 
he labors under such partial delusion only, n.nd is .not in other respects 
insane, we think be mu!!>t be considered in tile s:ime situation as to re
sponsibility as if the facts with respect to which the delusion exists were 
real. For example, if, under the influence of his delusion, he supposes 
another man to be in the net of attempting to take away bis life, and be 
kills that man, as he supposes, in self-defence, he would be exempt from 
punishment. If his delusion was that the deceased had inflicted a 
serious injury to his character and fortune, arnl he killed him in re
venge for sncb supposed injury, he would be liable to punishment. 

The question la.stly proposed by your lordships is: "Can a medical 
man, eo1wersant with the disease of insanity, who never saw tile pris
oner previously to the trial, bnt who was present <luring the whole triaJ 
and the examination of all the witnesses, be asked bis opinion as to tbe 
state of the prisoner's mind at the time of the commission of the alleged 
crime? or bis opinion whether the prisoner wns conscious at tlrn time of 
doing the act, that he was acting contrary to law, or whether be was 
laboring under nny and what delusion at the time?" In answer thereto 
we state to your lordships that we think the medical man, under the 
circumstances supposed, cannot in strictness be asked bis opinion in the 
terms above staled, "because each of those questions invoh·es the deter· 
mi nation of the truth of the facts deposed to, which it is for the jury to 
decide, and the questions are not mere questions upon a matter of 
science, in which case such evidence is admissible. But when the facts 
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arc admitted or not disputed, and the question becomes substantinlly 
one of science only, it may be c:onvenient to allow the question to be 
put in that general form, though the same cannot be insisted on as a 
matter of right. 

INSANE DELiJSION -TEST OF INSANITY - BURDEN OF PROOF -
OPINIONS OF EXPERTS. 

CoMMOlIWEALTn v. ROGERS. 

(7 Mete. 500i 1 Bennett & Heard's Lead. Cas. Crim. La.w, 05.] 

In the Supreme Judicial Court of Jtfassachusetts, llfarch Term, 1844. 

Hon. LEr.rnKL SnAw, Cltief Justice. :: ~~~~\~~~sll~~~::.EY, } JmJ.ges. 

1. ln•ane Delueion-Reeponeibility.-Where the delusion or a person is such that 
he hasarealandfirmbelicfo( the existenccotaf:tcLwhichis whollyimagmary,and 
nndcrthatimmnebelte(hedoesanactwhichwonhl bejustillableiCsuch taci existed, 
heisnotres11onsibleforsuchact. 

2. Test otlnsa.nity. -Capncity and reason sufficient to enable one to distinguish between 
rightnndwrong,:.nd u111lcr.Hancl the nature,elrnracter, and ct•nsequencesot h\11act, 
wilh mentti.I power sufficient to a111)iy thnL knowledge to his own case, furnish the legal 
test of sanity. 

3, The Opinions of Medical Men on the state of mind ot the prisoner are admissible, 
thoughtheyhavenotperaonnllyexamiued l11m. 

4. Burden otProof.-A jury may find a per.son insane where the preponderance ('f the 
cvidc11ceisi11favol'olhis111 .. a111t)". 

The defendant, a convict in the State prison at Charlestown, l\fas
saclrnsctts1 was indicted for the wilful murdC'r of Chnrles Lincoln the 
war~Ien of the prison, on the 15th day of June, A. D. 1843, by stah 
bing him with a shoc-kuife. The fact of killing was clearly proved, nnd 
the sole defence was insanity. The homicide took place on Thursdny, 
and the evidence tended to show that, commencing on Monday night 
previous, and continuing with increasing aggravations up to some period 
subsequent to the warden's death, the prisoner was laboring under some 
powerful hallucination; that he wac;; at time~ in great distress and appre
hension; that be dcc:lared he heard the voices of his fellow-prisoners 
confined in distant parts of the prison, and also some of the officers 
speaking to him and threatening him with clanger, telling him that poi
sonous substances wel'C minglcLl in his food i that a fatal or dangerous 
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game was playing upon him, which he could not long survi,·e i that the 
wnrdcn wns going to take him up to the old prison, shut him up, and 
keep him there till he was carried out feet first; that he expressed his 
fears and apprehensions at various times to differ~nt persons, during 
the three days prior to the homicide, and particularly and frequentl_y 
stated that the warden was going to shut him up, and that if he did, be 
should not li'·e three days; he should be carried out feet first; and 
other statements of a like kind. His predominant fear seemed to be 
that he was to be shut up by the warden, and the consequence would 
be that he should suffer instant death. On the afternoon of the homi
cide the prisoner saw the warden entering the shop where he was at 
work, and under tbe influence of bis delusion, which tben appeared to 
be at its crisis, and in full possession of bis mind 1 he probably imagined 
the time bad come for his imprisonment in the old prison, and bis con
sequent death; impelled by a fear of bis impending danger, he rushed 
upon the object of his fear, and a\·erted his own death, as he supposed, 
hy taking the life of the warden. Several medical gentlemen and super
intendents of insane asylums, some of wh0m had and otbers had not, 
made a personal examination of the prisoner, testified that in their 
opinion he was unquestionably insane. 

The prisoner's counsel (George Beniis, Esq. and George Tyle1" Bigelow, 
Es7., afterwards chief justice of the Supreme Judicial Court of i\Iassacbu-

. setts) claimed upon this and the other evidence of the case, that if the 
jury were salisfied that the prisoner when he committed the homicide, 
was laboring under a. delusion which overpowered bis will, and depriYed 
him of self-control, and the act was connected with that delusion, be 
was ent{tled to a.n acquittal. 

How entirely that position was sustained by the facts and the law, the 
verdict of acquittal and the instrnction of the court to the jury furnish 
sufficient ans,,·er. The charge of the court was thus delivered by 

SIL\\\', C. J. -In order to constitute a crime, a person must ha,·e 
intelligence and capacity enough to hum a criminal intent and purpose; 
an<l if bis reason and mental powers are either so deficient that he has no 
will, no conscience, or controlling mental power, or if through the o,·cr
wbelming violence of ment:'.ll disease, bis intellectual power is for the 
time obliterated, he is not a responsible moral agent 1 and is not punish
able for Cl'iminal act~. 

But there are extremes easily distinguished, and nQt to be mistaken. 
The difficulty lies l>ctwcen these e.x'tremes, in the cases of partial insan
ity, where the mind may be clouded and weakened. but not incapa.ble of 
remembering, reasoning, and judging, or so pervaded by insane delu-
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sion, ns to net under false impressions nnd i11ftucnC('S. In thl'SC t·nscs, 
the rule of law, as we uuder-..tnrnl it, is this: A mnn is not to be excused 
from rcspo11sibility1 if be hns cnpacity nml r('a~on ~mflicicnt to enahle 
him to distinguish between right and wrong, ns to tlte pnrti('ular net he 
is then doiug; a knowledge nnrl consciou-..ncss that till' net he i':i doing 
is wrong and criminal, anll will suhjl'ct him to pu11i:;\11ncnt. In onkr 
to be responsible, he must hnrn sufficient power of memory to rC'collec:t 
the relation in wltich he stands to others, and in which others i-.tnn<\ to 
him; that the act he is doing is contrary to the plain dictates of ju:;tice 
and right, injurious to others, and a violation of tlic dictates of duty. 

On the contrary, although be may be laboring under partial in~auity, 
if he still un<lcrstnntls the nature and character of his net, and its con
sequencl'S i if he h:1s a knowledge thnt it is wrong and criminal, and a 
mental power suflkicnt to npply that knowk•dge to his own case, and to 
know that, if he docs the act, hC' will do wrong aml recein:: punishment; 
such partial insanity is not sufficient. to exempt llim from responsibility 
for crimi1rnl acts. 

If then it is proved to the satisfaction of the jury, that the ·mind of 
acc·u:,cd was in :t diseased and unsound state, the question will be 
whether tlic di:sca~c existed to so high n. degree, that for the time lieing 
it overwhelmed the rcn-;on, const·iencc, and judgment, and whellicr the 
prisoner, in committing the homicide, acted from an irresistible and un
controllable impu1sc. If so, then the act was not the act of a. voluntary 
agent, but the im·oluntary act of the body, without the concurrence of 
a mind directing it. 

The character of the mental disease, relied upon to excuse the 
accused in this ca..,e, is partial insanity, consisting of melnncboly, ac
companied hy delusion. The conduct may be in many respects regular, 
the mind acute and the conduct apparently governed by rules of pro
priety1 and at the same time there may be insane delusion, by which 
the mind is perverted. The most common of these cases is that of 
monomania, when the mind broods over one idea and cannot be ren· 
soned out of it. This mny operate as an excuse for a crimin::tl a<.:t in 
one of two modes: 1. Either the delusion is such that the person under 
its influence hns a renl nnd firm belief of some fact, not true in itself, 
but which, if it were true, would excuse his act: as where the belief is 
that the party killed had nn immediate design upon bis life, and under 
tbnt belief, the insane m:in kills in supposed self-defence. A common 
instance is when he fully believes that the act he is doing is done by the 
imme<lin.te command of God, and he acts under the delusive, but sincere 
belief th:it wb:it he is doing is by the command of n superior power, 
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which supersedes all human laws and the laws of nn.ture. 2. Or this 
state of delusion indicates to an experienced person, that the m111d 
is in a diseased state; that the known tendency of that diseased state 
of the mind is to break out into sudden paroxysms of violence, YCnting 
itself in homicide or other Yiolent acts toward friend or foe indiscrimi
nately i so tlw.t although there were no previous indications of violence, 
yet the subsequent act, connecting itself ·with the previous symptoms 
and indications, will enable an inexperienced person to say that the out
break was of such a character, that for the time being it must baYc 
ovcrborn memory and reason; that the act was the result of the disease, 
an<l not of a mind capable of choosing i in short, that it was the result 
of uncontrollable impulse, and not of a person acted upon by motives, 
and go,·emccl by the will. 

The questions, then, in the present case will be these : 1. 'Vas there 
such a delusion and hallucination? 2. Did the accused act under a 
false, but sincere belief that the warden had a design to shut him up, and 
under that pretext, destroy h is life; and did he take this means to prc
''ent it? 3. Are the facts of such a character, taken in connection with 
tbc opin ions of the professional witnesses, as to induce the jury to b<'
lieve that the accused bad been laboring for several days under mono
mania, attended with delusion i and did tllis indicate such a diseased 
state of the mind, that the act of killing the w~uclen was to be consicl
ered as an outbreak or paroxysm of disease, whi<:h for the time being-, 
overwhelmed and suppressed reason and judgment, so that the accused 
was not an accountable agent? 

If such was the case, the accused is entitled to an acquittal; other
wise as the evidence proves beyond all doubt the fact of the killing, 
without proYo<:ation, by the use of a deadly weapon 1 and attended with 
circumstances of violence, crnelty ::md barbarity, he must undoubtedly 
be convicted of v. ilful murder. 

The ordinary presumption is, that a person is of sound mind, until 
the contrar_v appears, and in order to shield one from criminal Tcsponsi
bility, the presumption must be rebutted by proof of the contrary, sat
isfactory to the jury; such proof may nrise out of the evidence offered 
by the prosecutor to establish the case against the accused, or from 
dbtinct evidence offered on bis part; in either case it must be sufficient 
to establish the fact of insanity, otherwise the presumption will stand . 

The opinions of professional men on a question of this description 
arc competent evidence, and in many c:ascs are entitled to great con~icl
aiclcration and respect. The rnle of law, on whkh this proof of llie 
opinions of witnesses, who know nothing of the actual facts of the case. 

II 
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is founded, is not peculiar to medical testimony, but is a general rule, 
applicable to all cases, when the quc::;tion is one depcmling on skill and 
science in any particular department. In genernl, it is the opinion of 
the jury which is to govern, and that is to be formed upon the proof of 
facts laid before them. But some questions lie beyond the sc:opc of the 
observation anrl experience of men in general, but are quite within the 
observation and experience of those wllose peculiar pursuits nnd profes
sion have brought that class of facts frequently and habitually under 
their consideration. Shipmastcrs aud seamen b:.we peculiar means of 
acquiring knowledge anti experience in whatever relates to seamanship 
and nautical ski1l. 'Vhen, therefore, a question arises in a court of 
justice upon that subject, and certain facts are pro,,ed by other wit
nesses, a shipmaster may be asked his opinion as to the character of 
such facts. The same is true with regard to any question of science, 
because persons conversant with such science have peculinr means, from 
a larger and more exact observation, and long experience in such de
partment of science, of drawing correct inferences from certain facts, 
either observed by themselves or testified to by other witnesses. A 
familiar instance of the application of this principle occurs very often 
in cases of homicide, when upon certain facts being testified to by other 
witnesses, medical persons are asked whether in their opinion a particu
lar wound described would be an adequate cause, or whethC'r st1<.:h 

wound was, in their opinion, the actual cause of the death, in the par
ticular case. Such question is commonly asked without objection; and 
the judicial proof of the fact of killing often depends wholly or mainly 
upon such testing of opinion. It is upon this ground, thnt the opinions 
of witnesses 1 who have long been conversant with insanity in its various 
forms, a.ncl who have h:id the care ancl superintendence of insane per
sons, are received as competent evidence, even though they have not 
had opportunity to examine the particular patient, nnd observe the 
symptoms and indications of disea::;e, at the time of its supposed exist
ence. It is designed to a.icl the judgment of the jury, in regard to the 
inHuence and effect of certain facts, which lie out of the observation 
and experience of per.sons in general. And such opinions, when they 
come from persons of gre~1t experience, and in \\:hose correctness and 
a.ncl sobriety of judgment just confidence can be h:i.d, arc of great weight 
and dcserrn the respectful consideration of a jury. But the opinion of 
a medical man of small experience, or of one who has crude and \'is
ionary notions, or who has some favorite theory to support, is entitled 
to very little consideration . The value of such testimony will depen<l 
mainly upon the experience, fidelity and impartiality of the witness 
who gives it. 



OPlNIONS OF EXPEHTS. 163 

United States v. Guiteuu. 

One caution, in regard to this point, it is proper to give. EYen where 

the medical or other professional witnesses have attended the whole 

trbl, and heard the testimony of the other witnesses, as to the facts and 
circumstances of the case, they are not to judge of the credit of the 

witnesses or of the truth of the facts testified by others. It is for the 
jury to decide whether such facts are sn.tisfa.ctorily proved, and the 

proper question to be put to the professional witness is this: if tbe 

symptoms and indications testified to Uy other witnesses are proved, 
and if the jury arc satisfied of the truth of them, whether in their opin

ion, the party was insane; and wha.t was the nature and character of 
that insanity i what state of mind did they indicate i and what they 

would CXl>Cct.. would be the conduct of such a person in any supposed 
circumstances. 1 

The jury, after being in consultation se,·ernl hours, came into court 

and asked instructions upon these two questions: ":Must tbe jury be 
satisfied, beyond a doubt, of the insanity of the prisoner, to entitle him 

to an acquittal? And what degree of insanity will amount to a justifi
cation of the offence.'' 

In answer to the first of these questions, the chief justice rcpeatcci bis 

former remarks on the same point and added, that if the preponderance 
of the evidence was in favor of the insanity (If the prisoner, the jury 
would be authorized to find him insane. In answer to the second ques

tion the chief justice added nothing to the instructions which be had 

previously given. 
The jury returned a verdict of ~'not guilty, by reason of insanity." 

INSANE DELUSION - DISTINGUISHED ~'ROM ERRONEOUS OP!N!ON
BURDEN OF PROOF-TEST OF INSANITY-EVIDENCE. 

UNITED STATES v. G111TEAU. 

[lOFed. Rep.161.) 

In the United States District Court for tile District of Columbia, 1881. 

BefQre MR. JUSTICE Cox. 
l Burden of Proof of Insanity on Prisoner. -Where tlle defence of inaanity Is act up 

asnn excuseforcrlme,thcburdcnofprovingitisonthe person alleging it. Tbcpre· 
eumptiouistbatheissanc. 
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'2. Insanity-Evidence.-On the trial of the sanity of a person, evidence of J1is previous 
andsubsequentconditionlsadmissiblc. 

3. Insanity of Relations. -And iu connection with evidence of his own insanity, tesU· 
monyshowing1osauityofhisparcntsorimmediaterelativcs,isrelcvant. 

4. The Enormity of the Crime, or the absence of motive, is no evidence of insanity. 

!I. The Test of Responsibility where the defence or insanity is interposed, is whether the 
a.ccusoclhaclsufficientuseofhisreasonto.undcrstandthcnatureoftheact,andthatit 
was wrong for him to commit it. 

6. Declarations of Prisoner- Evidence.-1'hc prisoner's unsworn dcclnrations are not 
admisslblcinhis favor,thoughadmissibleasagaiusthim. 

7. Insane Delusion- Defence. - An insane delusion is an unreasoning and incorrigible 
belief in thcexisteuccoffacts which are either impossible absolutely, or Impossible 
nnderthccircumstaucesoftheindividual. 

8. Opinions or Beliefs founded on reasoning and rellcctiou arc not insane delusions nor 
withinthelawregardingthem. 

The prisoner, Charles J. Guiteau, was indirted for the mnl'der of 
James Abram Garfield, President of the Unitt!d States, on July 2, 188.1. 
The assassination was admitted, and tlle plea of insanity set up. After 
a long and tedious trial, Judge Cox on this day (January 25, 1882)1 

charged the jury as follows: -
G<mllemen of the Pel'it Jury: - Tlle Constitution of the United States 

provides that u in all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed i • • • to be 
informed of the nature and cause of the accusation i to be confronted 
with the witnesses against him: to have compulsory process for obtain
ing witnesses in his favor; and to bnve the assistance of counsel for his 
defence." These provisions are deemed the indispensable safeguards 
of life and liberty. They are intended for the protection of the inno
cent from injustice and oppression. It is only by their faithful observ
ance that guilt or innocence can be fairly ascertained. E,·ery accused 
person is presumed innocent until the accusation be pro,·ed, and until 
such proof no court clare to prejudge his cause or withhold from him the 
protection of this fundamental law. "'With wbat difficulty and trial of 
patience this l::t.w has been administered iu the present case, you have 
been daily witnesses. After all, however, it is our consolation that not 
one of these sacred guarantees has been violated i1; the person of the 
accused. If he be guilty, no man deserves their protection less than he 
does. If he be innocent, no man neecls their protection more, and no 
man's case more cie·arly proves their beneficence and justice. 

At length the 1011~ chapter of proof is ended; the task of the acl,·o
cate is done j and the duty now rests with you of determining, with 
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such aid as I can ri.fford you, the issue between public justice and the 
prisoner at the bar. No one can feel more keenly than I do the grave 
responsibility of my duty; and I feel that I can only discharge it hy a 
close adherence to the law as it has been laid down by its higliest author
ized expou nders. 

Before proc:eeding1 I wish to in terject a remark here upon an episode 
in the trial pending the last argument. The prisoner bas taken repeated 
occasions to proclaim that public opinion, as evidenced by the press and 
by his correspondence, is in his favor. As you well know, these deda
rations could not have been prevented except by resort.ing to the process 
of gagging him. Any suggestion that you could be influenced Ly this 
lawles.s babble of the prisoner, would have seemed to me simply absurd, 
and I should have felt that I had almost insulted your intelligence if I 
had warned you not to regard it. The counsel for the prosecution haYe 
been rebuked for allowing these declarations to go to you without 
contradiction, and in the course of the final argument they felt it neces
sary to interpose a contradiction to these declarations of the prisoner, 
and the latter's counsel excepted to the form in which the contradiction 
was made. For the sole purpose of purging this record of any appar
ently objectionable matter, I would simply say, here, that nothing that 
has been said in reference to public sentiment. or newspnper opinion, on 
either sidei is to be regarded by you, although I really feel that such an 
admonition from me is totally unnecessary. 

This indictment charges the defendant with having murdered James 
A. Garfield . It becomes my duty, in the first place, to explain to you 
the nature of the crime charged. 'Vith us, murder is committed where 
a person of sound memory and discretion unlawfully kills a reasonable 
creature in being, and in the peace of the United 8tates with malice 
aforetbought. It mu~t of course be proved, first, that the death was 
caused by the act of the accused. It must be further shown that it 
was caused with malice aforethought; but this does not mean that the 
government must prove any speeial ill will, hatred, or grudge, on the 
part of the prisoner, towards the deceased. 'Vhenever a homicide is 
shown to hrwe been committed without ln.wful autl.iority and with delib
erate intent, it is Sl)fficiently proved to have been done with malice afore
thought. And this evidence is not answered and malice is not disprOYed 
by showing that the accused bad no personal ill will against the deceased, 
but killed him from some other motive, as for purpose of robbery, or 
by mistaking him for another, or, as alleged in this case, to produce a 
public benefit. If it could be shown that the killing occurred in the 
heat of passion and on sudden quarrcl 1 and under provocation from the 
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Lleceasecl, then it would appear that there was no premeditated intent, 
and consequently no malice aforethought; and tbis would reduce the 
crime to mansl:.rnghtcr. But it is hardly necessary to say that there is 
nothing of that kind in the present case. You will probably sec that 
either the defendant is guilty of murder or he is innocent. 

But, in order to constitute the crime of mur<ler, the assassin must 
have a responsibly sane mind. The technical term, "sound memory 
and discretion," in the old common·law definition of murder, means 
this. An irresponsibly insane man can no more commit murder tban 
a sane man can do so without killing. His conrlition of mind cannot be 
separated from the act. If he is laboring under disease of his mental 
faculties- if that is a proper expression - to suclI an extent that Ile 
<loes not know what he is doing, or does not know that it is wrong, then 
he is wanting in that sound memory anrl discretion which make a part of 
the definition of nnu·der. In the next place, I instrnct you ·tlrnt every 
defendant is presumed innocent until the accusation against him is 
established by proof. In the next place, notwithstanding this presump
tion of innocence, iL is equally true that a defendant is presumed to be 
sane and to have been so at the time when the crime charged against him 
was committed; that is to soy, the government is not bound, as a part 
of itc proofs, to show, affirmatively, that the defendant was sane. As 
insanity is the excc::ption, and most men nre sane, the law presumes the 
latter condition of everybody until some reason is shown to believe the 
contrary. The burden is therefore on the defendant, who sets up insan· 
ity as an excuse for crime, to bring forward his proofs, in the first 
instance, to show that, that presumption is a mistake as for as it relates 
to him. 

The crime, then, involves three clements, ,·iz. : The killing. malice, 
anc.l a responsible mind in the murderer. 

But after all the edclence is in, if the jury, while bearing in mind both 
these presumptions that I have mentioned, -i.e., that the defendant 
is innocent till he is proved guilty, and that he is and was sane, unless 
edclence to the contrary appears, - and considering the whole evidence 
in the case, still entertmn what is called a reasonable doubt, on any 
gl'Ound (either as to the killing, or the responsible condition of mind). 
whether he is guilty of the crime of murder, as it has been explained 
and defined, then the rule is that the defendant is entitled to the benefit 
of that doubt and to an acquittal. But here it becomes important to 
explain to you, in the best way that I can, what is a reasonable doubt. 
I can hardly venture to giYe you an cxa<.:t definition of the terms, for I 
do not know of any successful attempt ltJ do so. ..\s to qul'stions 
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relating to human affairs, a knowledge of which is derived from testi
mony, it is impossible to have the same kind of certainty which is 
created by scientific demonstration. The only certainty you can h:::we 
is a. moral certainty, which depends upon the cot1fidence you luwe in 
tl10 intewity of witnesses, and their capac:ity to know the truth If, for 
example, facts not improbable are attested by numerous witnesses who 
are cred ible, consistent, and uncontra<liC'ted 1 and who had every oppor
tunity of knowing the trnth, a reasonable or moml certainty would be 
inspired by their testimony. In such case, a doubt would be unreason
able, or imaginary, or spcculath·e, which the books say it ought not to 
be. And it is not a 1loubt whether the pnrtj' may not possibly be inno
cent in the face of strong proof of his guilt, but a sincere doubt whether 
he has been pro,·ed guilty, that is callecl reasonable. And even where the 
testimony is contr:11.lictory, so much more credit m:iy be due to one side 
Llrn.n the other, that the s:une result will be pl'Oduced. On the other 
hand, the opposing proofs may he so nearly balanced that the jury ma.y 
justly don ht on which side lies the truth, :rncl, in such case, the accused 
party is entitled to the ht'nefit of the douht. As certainty ach-anecs, 
doubt recedes. If one is reasonably certnin, he cannot, a.t the sa.me 
time, be reasonably tloubtful, i.e., ha.ve a reasonable doubt, of n fact. 
All that a. jury can be expected to do is to be rcnsona.bly or morally cer
tnin of the fact which they declare hy their verdict. As Chief Justice 
Sha.w says, in Com. v. Webster: 1 " For it is not sutlicient to establish 
a probability, though a. strong one, arising from the doctrine of cb:rnces, 
that the fact charged is more likely to be true tlrnn the contrary; but 
tlte evidence must esta.hlish the truth of the fact to a. reasona.hle n11d 
moral certainty, a certainty that convinces and directs the understand
ing, ancl satisfies the reason and judgment uf those who arc bound to 
act con:scicntiously upon it." 

With 1·ega.rd to the evidence in this case, very little comment is re
quired from the court, except upon one question, the others being 
hardly matters of dispute. That the defendant fired at and shot tlic 
deceased President is :lhundantly proved, if you believe the testimony. 
That the wound caused tbe death has been testified to by the surgeon'i 
most competent to speak on that subject, and they a.re uncontradicted. 
That the homicide w:is con1mitted wil11 malice aforethought, if the de
fcnda11t was capable of criminal intent nncl malice, can hardly be gain
said if ,rou will bear in mind what I ha.ve already said. I t is not 
necessary to prove tlwt any special and express hatred or malice was 
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entertained by the accused towards the deceased. It is sufficient to 
prove that the act was done with clcliherate intent, as distinct 
from an act clone under the sudden impulse of passion, aml in 
the heat of blood, and without predous malice. E\•idencc has been 
exhibited to you tending to show that the defendant, in his own hand
writing, atlmitted that he bad conceived the idea of remoYing the Presi
dent, as he c:alls it, some six weeks before the shooting, and had delib· 
crated upon it, and come to a determination to do it, and tbat about 
two weeks before he accomplished it., he stationed himself for the pur· 
pose, but some relentings delayed the n.ttcmpt. llis preparation for it 
by the purchase of the pistol bas been lletailc<l to you. All these facts, 
if believed by you, come up to the full measure of proof required to 
establish what the law denominates rnalice o.fotetho1tyht. And tlrns, I 
apprehend, that you will have little difficulty in reaching a conclusion 
as to all the elements that make up the crime charged in the intlictment, 
unless it he the one of 11 sound memory and discretion," as it is called, 
which is only a teehnicnl expression for a sound mind. We now 
approach the difficult question in this case. 

I have said that a man who is insane, in a sense tha.t makes him irre~ 
sponsible, cannot commit a crime. The defence of insanity has been 
so abused as to be brought into great discredit. It has been the last 
resort in casC's of unquestionable guilt, and has been the excuse to 
juries for acquittal, when their own a.ncl the public sympathy ha\'e been 
with the accused, and es: iecially when the provoc;ttion to homicide has 
excused it accor11ing to public sentiment, but not according to law. 
For these reasons it is viewed with suspicion and disfavor whenever 
puhlic sentiment is hostile to the accused. Nevertheless, if insanity be 
established to the degree that has been already, in part, and will here
after further he explained, it is a perfect, deff'nce to an indictment for 
murder, and must be allowed full weight. 

Now, it is first to be obsenrcd tliat we are not troubled in this case 
with any question al>out what may be called total insanity, such as 
raving mnnia, or absolute imbecility 1 in whic:h all exercise of reason is 
wnnting, and there is no recognition of persons or things, or their 
Tebtions. · But there is a debatahle border·line between the 1:>a11e and 
tlie insane, and there is often great difficulty in determining on which 
side of it a pnrty is to be placed. There are cases in which a man's 
mental faculties generally seem to be in full vigor, but on some one 
subject he seems to be deranged. He is possessed, perliaps, with a 
belief whi ch e\'ery one recognizes as absurd, which he has not reasoned 
himself into, and cannot be reasoned out of, which we call an insane 
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clel!tsion, or he has, in addition, some morbid propensity, seemingly in 
harsh discord with the rest of his intellectual and moral nature. These 
are cases of wlrnt, for a bettet· term, is called partial insanity. Some
times its existence, and nt other times its limits, nre doubtful and unde
finable. And it is in these cases that the difficulty arises of determining 
whether the patient bas passed the line of moral or legal accountability 
for his actions. 

You must bear in mind that a man does not become irresponsible by 
the mere fact of being partially insane. Such a man does not take 
leave of his passions by becoming insane, and may re:tain as much con
trol over them as in health. Ile may commit offences, too, with which 
his infirmity has nothing to do. He may be sane as to his crime, 
understand its nature, and be governed hy the same motiYcs in regaxd 
to it as other people i while, on some other subject, having no relation 
t·> it whatever, he may be subject to some delusion. In a. reported 
case, a defendant. was convicted of cheating hy false pretences, but 
was not saved from punishment hy bis insane delusion that he was the 
hwful son of a well known prince. The first thing, therefore, to be 
impressed upon you is, that wherever this partial insanity is relied on 
as a defence, it must appear that the crime charged was the product 
of the delusion, or other morbid condition, and connected with it as 
effect with cause, and not the result of sane reasoning or natm al mo
th·cs, which the party may be capable of, notwithstanding his circum
scrihed disorder. The importance of this will be appreciated by you 
fu1·thcr on. 

But, a"suming that the infirmity of mind bas had a direct influence 
in the production of crime, the difficulty is to fix the degree and char
acter of the disorder which, in such case, will create irresponsibility in 
law. The outgivings of tbe judicial mind on this subject have not 
always been entirely satisfactory or in harmony with the conclusions 
of medical st-ience. Courts have, in former times, undertaken to Jay 
clown a bw of insanity without reference to and in ignorance of the 
medical a-.pects of the subject, when it could only be properly dealt 
with through a concurrent and harmonious treatment hy the two sciences 
of law and medicine. They Jw.,·e, therefore, ndopte<l and again dis
carded one theory after anothct· in <the effort to fin<l some common 
i;!I'Ound where a clue rngard for the security of society and humanity for 
the afllicte<l may mPct. It will be my effort to give you the results 
most commonly ncceptcd by the courts. 

It may be well to say a word as to the evidence by which courts and 
juries are guided in this diflicult and delicate inquiry. That subtle 
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essence which we call u mind" defies, of course, ocul:ir in!-ipeclion. lt 
can only be known hy its outward mn.nifcstnliorns, and they arc found 
in the bngunge and conduct of the man. By these his thoughts and 
emotions are read, and according as they conform to the practice of 
people oI sound mind, who form the large majority of mankind, or con
trnst harshly with it, we form our judgment ns to bis soundness of 
mind. For this reason evidence is admissible to show conduct nnd lnn
guagc a.t different times and on different occasions, which indic.·atc to 
the general mind some morbid condition of the intellectual powers; and 
the more e::\.-tendecl the view of the person's life the safer is the judgment 
formed of him. Everything relnting to bis physical and mcntnl his
tory is rl!lC\":lnt, bec~u<sc any conclusien as to his sanity must often 
re:;t upon a brge number of facts. As a part of the l::rnguage and con
duct, letters spontaneously written afford one of the best inclic:ntion~ of 
mental condition. Evidence as to insanity in the parents and imme
dintc relatives is also pertinent. It is nc\"er allowed to infer insanity in 
the acc:usccl from the mNe fact of its existence in the ancestors. But 
when testimony is gi,·cn clircctlv tending to prove in ... a.nc con<luct on the 
part of the accused, this kind of proof is ndmbsiblc as corrobora.ti,·e of 
the other. And, therefore, iL is that the defence h:we been allo"ed to 
introduce eviclence to you covering the whole life of the accused, and 
renching to his family antecedents. 

In a. case so full of detail as this I shoulcl deem it. my duty to you to 
ns.,ist you in weighing the evidence Uy calling your attention to particu
lar parts of it. But I wil:ih you distinctly to understand that it is your 
province and not mine, to decide upon the f:wt.; 1 nn<l if I, at :my time, 
seem to express or intimate an opinion on thrm, "hich 1 do not desi:rn 
to c10 1 it will not he hirnling on you, but you mu~t dr:iw your own con
clusions from the evidence. 

The instructions that barn been gh·en you import, in substance, that 
the true test of criminal responsibility, where the defence of insanity is 
interposed, is whether the accused had sufficient use of his reason to 
understand the n:iture of the a.ct with which he is clmrgecl, and to under· 
stand that it was wrong for him to commit it; that if this was the fact 
he is criminally responsible for it, whatever peculiarities ma.y be shown 
about him in other respects; whereas, if his reason was so defecti\'e, in 
consequence of mental disorder, generally supposed to be caused by 
brain disease, th:i.t he could not understand what he was doing, or that 
what he 1rns doing wa~ wrong, he ought to be treated as an irresponsi
ble person. 

:Now, as the bw assumes e\'ery one at the outset to be sane and re· 
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sp0nsiblc, the question is, what is there in this case to show ti.Jc contr:.uy 
as to this defendant? A jury is not warranted in inferring that a man 
is insane from the mere fact of his committing a crime, or from the 
enormity of the crime, or from the mere apparent absence of adequate 
motive for it, for the law assumes that there is a bad motiYe-that it is 
prompted by malice - if notliing else appears. Perhaps the eusiest way 
for you to examine into this subject is, first, to satisfy yourselves about 
the condition of the prisoner's mind for a considerable period of time 
before any conception of tile assassination entered it1 and at the pres
ent time, and then to consider what evidence exists as to a different 
condition at the time of the act. charged. I shall not spend any time on 
the first question, because to examine it at all would require a. review of 
C'\'idencc relating to over twenty years of the defendant' s life, :.tnd this lu\!S 
been so exhaustively discussed by counsel that. anything l could say would 
bea. wearisome repetition. SufTice it to say, that, on one side, this ~vi
<knce is supposed to show a chronic condition of insanity for many years 
before the assassination; and, on the other, to show an exceptionally quid: 
intellect and decided power of discrimination. You must draw yvur 
conc:lusir;ns from the e"idence. W us Uis ord111ary, permanent, chronie 
condition of mind such, in consequence of disease, that he was unable 
to umlcrstand the nature of his a<:tions, or to distinguish between right 
and wrong in his conduct? 'Vas he subject to insane delusions that 
destroyed his power of so distingui::;hing? And did this continue down 
to and embrace the a<:t for which be is tried? If so be was simply an 
irresponsible lunatic. Or, on the other hand, bad he the ordinary intel
ligence of sane people, so that he could distinguish between right and 
wrong, ns to bis own actions? If another person had committed the 
as!o:iassination, would he ham appreciated the wickedness of it? If he 
bad had no special access of insanity impelling him to it, as he claims 
was the case, would he have understood the character of such an act, 
and its wrongfulness if another person had suggested it to him? If you 
<:an answer these questions in your own minds it may aid you towards a 
conclusion as to the nr>rmal or ordinn.rycondition of the prisoner's mind 
hefore he thought of this act; and if you a.re satisfied that bis chronic or 
permanent condition was that of sanity, at least so far tbat he knew the 
character of his own actions, and whether they were right or wrong, and 
wns not under any permanent insane delusions wliich destroyed his 
power of disc1 iminating between right and wrong, as to them, then the 
only inquiry remaining is whether there was any speci:.11 insanity con
ncetecl with this crime; and what I shall further say will be on the 
assumption that. yon find Lu::; general coudiLiun Lo haYe Leen that of san~ 
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ity to the extent I have mentioned. Ou this assumption it will be seen 
that the reliance of the defence is on the existence of an insane delusion 
in the prisoner's.mind, which so perverted his reason as to incapacitate 
him from perceiving the difference between right and wrong as to tliia 
particular act. 

As a part of the history of judicial sentiment on this snbject1 and by 
way of illustrating the rclu.tion between insane delusions and responsi
bility, I will refer to a celebrated case in English history already freely 
commented on in argument. Nearly forty years ago, one l\IcNaghten 
was tried in England for killing a Mr. Drummond, private secretary of 
Sir Robert Peel, mistaking bim for the premier himself. Ile was ac
quitted on the ground of insanity, and his acquittal caused so much ex
citement that the House of Lor(ls addressed certain questions to the 
judges of the superior courts of England in regard to the law of in
sanity in certain cases, and ti}eir answers have been since regarded as 
settling the law on this subject in England, and, with some qualification 
have been approved in the courts of this country. One of the ques
tions was: -

' ' If a person, under an insane delusion as to existing facts, commits 
an offence in consequence thereof 1 is be thereby excused? '' 

To which it was answered, that -
"In case he lalJors under a partial delusion only, and is not in other 

respects.insane, be must be considered in the same situation, as to re
sponsibi1ity1 as if the facts with regard to which the delusion exists were 
real. For example, if under the influence of his delusion be supposes 
another man to he in the act of attempting his life, and he kills that 
man, as he supposes, in self-clefence, he would l)e exempt from punish
ment. If his delusion was that the deceased had inflicted a serious in
jury to his character and fortune, and be killed him in reiJenge for such 
supposed injury, he would be Hable to punishment." 

This, you will understand, was because it was excusable to kill in 
self-defence, but not to kill in rernnge for an injury. 

This has been in part recognizecl n.s law in this country. Thus Chief 
Justice SnAw1 of .bfassachasetts1 in the case of Oonrnwnwealth v. 
R ogers, 1 says: -

'' l\Ionomania may operate as an excuse for a criminal act'' when the 
"delusion is such that the person under its influence has a real and 
firm belief of some fact, not true in itself, but which, if it were true, 
would excuse his act: as when the belief is that tbe party killed had an 
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immediate design upon bis life, nnd under that belief the insane man 
kills in supposed self-defence. A common instance is. where he fully 
believes that the act be is doing is done by the immediate command of 
God 1 and he acts under the delusive but sincere belief that what he is 
doing is by the command of a superior power, which supersedes all 
humau Jaws and the laws of nature." 

The cases ( ha,·e referred to furnish an introduction to the subject ~f 
insane delusions, whic..:h plays an important part in this case, and demands 
careful consideration. We find it treated, fo a limited extent, in judi
cial decisions, but learn more about it from works on medical jurispru
dence and expert testimony. Sane people are said sometimes to have 
delusions, proceeding from temporary disorder and deception of the 
senses 1 and they entertain extreme opinions which are founded upon 
insunicient evidence, or result from ignorance, or they are speculations 
on matters beyond the scope of human knowledge i but they are always 
susceptible of being corrected and removed by evidence and argumeat. 

But the insane delusion, according to all testimony, seems to be an 
unreasoning and incorrigible belief in the existence of facts whi c:h are 
either impossible absolutely, or, at least, impossible under the circum
stances of the indivi<lunl. A man, with no reason for it, belie,,es that 
another is attempting his life, or that he himself is the ownl:'r of untold 
wealth, or that he h:.1.s im'ented something which will revolutionize tbe 
world, or that he is President of the Umted 8tates, or that be is 
God or Obrist, or that he i.s dead 1 or that he is immortal, or that 
he has a glass arm, or thaL he is pursuecl by enemies, or that he is 
inspired by God to do sometliing. In m >st cases, as I understand 
it, the fact belie,•ecl is something affecting the senses. It may 
:i.lso concern the relations of the party with others. But generally 
the delusion centres around himself, his cares, sufferings1 rights, and 
wrongs. It comes and goes independently of the exercise of will and 
reason, like the phantasms of dreams. It is 1 in fa.ct, the waking dream 
of the insane1 in which facts present themselves to tbe mind as real, 
just as objects do to the di-;tempered ' 'isiun in delirium. trem.ens. The 
important thing is that an insane delu~ion is never the result of reason
ing and reflection. It is not generated by them, and it cannot be dis
pelled by them. A man may reason himself, and be reasoned by others, 
into absurd opinions, and may be persuaded into impracticable schemes 
and vi~ious resolutions, but he cannot be reasoned or persuaded into 
insanity or ins:\ne delusions. \Vhenever convictions are founded on 
evic.lence, on comparison of facts and opinions and arguments, they are 
not insane delu~:>ions. 
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The insane delusion does not relate to mere sentiments or theories or 
abstract questions in law, politics, or religion. All these arc the sub
jects of opinions, which nre beliefs founded on rcao;;oning and reflection. 
These opinions arc often absurd in the extreme. 1\fcn l1elievc in nnimal 
magnetism, spiritualism, and other like matters, to a degree that seems 
unrcn.son itself1 to most other people. And there is no absurdity in 
relation to religious, political, and social questions that bas not its 
sincere supporters. These opinions result from naturally weak or ill
traincd rcnsoning powers, hasty conclusions from insufficient data, 
ignorance of men and things, credulous dispositions, fraudnlent impos
ture, and often from perverted moral sentiments. But still, they arc 
01>i1iio1ifl, founded upon some kind of evidence, and liable to be changed 
by hetter external e,·idencc or sounder reasoning. But they arc not 
insane delusions. 

Let me illustrate fu1'ther: A man talks to you so strongly about his 
intercourse with departed spirits that you suspect insanity. You find, 
however, that he ha-; witnessed singular manifestations, that hi s senses 
have been addressed by sights and soun<l'5, which he bas investigated, 
reftected on, and been unable to account for. except as supernatural. 
You see, at once, that there is no insanity here; that his reason has 
drawn a conclm;ion from evidence. 'fhC' same man, on further i1westi

gation of the phenomena that staggered him, discoYcrs that it is all an 
imposture arnl surrenders his belief. Another man, whom you know to 
be an affectionate father , insists that the Almighty has appeared to him 
aml commanded him to sacrifice his child. No reasoning bas co1winc·ed 
him of his duty to do it, but the command is as real to him as my voiC'c 
is now to you. No reasoning or remonstrance ran shake his com·iction 
or deter him from his purpose. This is an insane delusion, the coinage 
of a diseased brain, as seems to be generally supposed, which defies 
rcnson and ridicule, which palsies the reason, blindfolds the conscience, 
and throws into disorder all the springs of human action. 

Before asking you to apply these cons iderations to the facts of this 
case let me premise one or two things. 

The question for you to determine is, what was the condition of the 
prisoner's mind at the time when this tragedy wns ena.cted? If he wn.s 

sufficiently sane then to be responsible, it ma.ttcrs not what may have 
been his condition before or nfter. Still, evidence is properly admitted 
as to bis prcviou..; and subsequent conditions, because it throw~ light, 
prospectively and restrospcctivel.'' upon his condition at the time. In
asmuch as these clisordcn; arc of gradual growth and indefinite continu
anc:e. if he is shown insaue :shortly before or after the commi.:;sion of 
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the crime, it is natural to conjecturn, at least, that he wns so at the time. 
But all the evidence must centre around the time when the deed was 
done. You bn,·c heard a good deal of eYidencercspecting the pcculinri
tics of the prisoner through a long period of time before this occur
rence, and it is claimed that he was, during all that time, subject to 
clclusion3 calculated to disturb his reason and throw it from its bnlnnce. 
I only desire to say here that the only materiality of that eYidence is in 
the probability it may afford of the defendant's liability to such disorder 
of the mind 1 and the corroboration it may yield to other evidence which 
may tend directly to show such disorder at the time of the Commission 
of the crime. 

A few words may assist you in apJ)lying to the c\·iUence what I have 
thus stated. 

You are to determine whether, at the time when the homicide was 
committed, the defendant was In.boring under any insane delusion 
prompting and impelling him to the deed. Very naturally you look first 
for any explanation of the act which may ha,·e been made by the cle
fenclant himself at the time or immediately before and after. You lww 
had laid before you, especially, se,·eral papers whicb were in his pCJ-..
session, allCl which purport to assign the motives for his deed. In the 
address to the American people of June l6th1 which seems most fully to 
set forth his views, be says: -

u I conceived the idea of remm·ing the President four weeks ago. 
Not a soul knew of my purpose. 1 conceived the idea 1nyself and kept 
it to myself. I read the newspapers carefolly, jot and against the ad
ministration, and (JtOduafly the conviction dawned on me thal the P1·esi

dent's 1·emoval wn.~ a political necessity 1 because he pro,·ed :i traitor to 
the men that made him, and thereby imperilled the life of the Republic." 

Again:-
u Ingratitude is the basest of erimes. That the President, under the 

manipulation of his Secretary of State, bas been guilty of the basest in
grntitudc to thc~talwarts, admits of no denial. The expressed purpo::;c 
of the President ba-s been to crush Gen. Grant ancl Senator Conkling-. 
and thereby open the way for bis renominatio11 in 1884. Jn the Presi
dent's madness he has wrecked the once grand old Republican part_,. , 
and /01· this he dies. 11 

• * • 
Again:-
" This is not murder. It is a political necessity. It will make my 

friend Arthur President, and save the Republic, 11 etc. 
The other papers are of similar tenor, as [think you will find. 
There is evidence that, when arrested, the prisoner refused to talk, 



170 THI:: LEOAL TE T OF l:'\l-i.\~IT\. 

United State:-; u. Guitcnu. 

but said that the paper~ would explain all. On the night of the assas
sination, according to the witncso Jame:s J. Brooks, the prisoner said to 
him th:it he ba(l thought O\·er it and prayed over it for weeks, and the 
more be thought and prayed oYel' it the more oatisfied he was that he 
had to do this thing. Ile luul 11uule up his 111,incl that he hacl done it as a 
11iatter of clul!fj • • * be made up his mind that they (the PrC'si
dent and :\[r. Blaine) werC' conspiring agninst the liberties of the people, 
::md that the President mu~t die. This iis all that the evidence shows as 
to the prisoner's utterances about the time of the shooting. In addi
tion to this you have the Ycry important testimony of the witnC!-<S, 
Jo-;eph S. Reynolds, as to the prisoner's statements, oral and written, 
111:11le about a fortnight after the shooting. If you <.·red it this testimony 
sou find him reiterating the statements contained in the other papers, 
hut, perhaps, with more emphasis and clearnC!'-S. He is represented ns 
saying that the situation at .Albaiiy sugyeste<l lhe 1·Pmo ual of the President , 
and as the factional fight became more bitter, he became more decided. 
I Ie knew that Arthur would become President, and that would help 
Conkling, etc. If he hacl 1trJt set n that the Presicle1tt wa.s doing a. great 
wrong to the stalwa.rts, he would not have assw1sinated him. 

In the a<ldress to the American people, then written, be says: -
''I now wish to ~tale distinctly u:hy I attempted toremot:e the Prn;iclPnt. 

I had read the newspapers fo1· ancl against the administration, very care
fnlly, for two month<:;, before I conceived the idea of rcmoYing him. 
Gmclaally, as the rr'tWlt ofreculing the new.rtpoper8, the iclea settled on 
me thaL if the Pre~idt::nt wao;; rrmoved it would unite the two factions of 
the Republican pnrty, and thereby srwe the government from going into 
the hamls of the ex-rebels and their "Northern allies. It 11.:as my own 
1··mcPpti01l , and, wlv'lllf·r d(lht or wrong, I take the e1tlire responsibil
il!I·" 

A second paper, dnted .July 19th, addressed to the public, reiterates 
this nnd concludes, · ' Whether he lirns or <lies. 1 have got the inspim-
tion worked out of me." • 

"'e have now before us C\·erything emunatinp; from the prisoner 
a.bout the time of the shooting and within a little over a fortmgbt 
!l ·t ·rwards. We ba\'e nothing further from him until owr three 
m:rnths afterwarcl-s. Let us pause here to consider the import of all 
this. 

You arc to consider, first, whether this e\·idence fnirly represents the 
true feelings and ideas which goYerncd the prisoner at the time of the 
1.,hooting. If it docs, it repre!Scnts a. state of things which I havC' not 
!Seen characterized in nny ju1lkinl uttcrnnt'e or authoritn.ti\·e work 3..'S an 
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insane delusion. You nre to consider whether it is so described in 
the e\·iclence, or does not, on ~the contrary 1 show a deliberate process 
of reasoning and reflection, upon argument and evidence for and against, 
resulting in an opinion that the President had betrayed his party, and 
that if lie were out of the way it would be a benefit to his party, and 
sa"e the country from the predominance of their political opponents. 
So far there was nothing insane in the conclusion. It was, doubtless, 
shared by a great many others. But the difference was that the pris
oner, according to his rc,·elations, went a step fnrther, and reached the 
convirtion that to put the President out of the way by assassination wus 
a political necessity. 'Vhen men l'eason the law requires them to reason 
correctly, as far as their practical duties are concerned. 'Vhen they 
have the capacity to distinguish between right and wrong, they arc bound 
to do it. Opinions, properly so called, - i.e., beliefs resulting from 
reasoning, reflection, or examination of evidence, - afford no protec
tion against tbe penal consequences of crime. A man may believe a 
course of action to be right, and the law, which forbids it, to be wrong. 
Nevertheless. he must obey the law, notwithstanding bis convictions. 
And nothing can save him from the consequences of its violation, except 
the fact that he is so crazed by disease as to be unable to comprehend 
the necessity of obedience to it. The Mormon prophets profess to be 
inspireU, and to believe in the duty of plural marriages, although it was 
forbidden by a la.w of the United States. One of the sect violated the 
law, and was indi cted for it. The judge who tried him instructed the 
jnry-

11 That if the defendant, under the influence of a religious belief thnt 
it was right, - under a.n inspiration, if you please, that it ·was right, -
deliberately married a second time1 having a first wife living1 the want of 
consciousness of evil intent, the want of understamling that. he was com
mitting a crime, did not excuse him." 

And the Supreme Court of the Unite<! States, to which the case went, 
under the title of R eynolds v. U. S., 1 in approving this ruling, said : -

"Laws are ma.de for the government of actions, and while they cannot 
interfere with mere religious belief and opinions, they may with prac
tices. Suppose one believed that human sacrifices were a necessary part 
of religious worship, would it be seriously contended that the civil gov
ernment under which he lived could not interefere to prevent a sacrifice? 
Or, if a wife religiously believed it was her duty to bum herself upon the 
funeral pile of her dead husboud, would it be beyond the power of the 

'9BU.S.145. 



178 THE LEGAL TEST 01!' 1XSA1" ITY. 

United States v. Guiteau. 

civil government to prevent her carrying her belief into prnctice- So, 
here, as a law of the organization of society, under the exclusi,·e domin
ion of the United States, it is provided that plural marriages shall not be 
allowed, can a man excuse bis practice to the contrar.Y becau::;e of his 
religious belief? To permit this would be to make the professed doc
trines of religious belief superior to the law of the lnncl, and, in effect, 
to permit every citizen to become a law unto himself. Government 
could exist only in name, under such circumstances." 

And so, in like manner, I say, a ma11 may reason himself into a con
viction of the expediency and patriotic character of political assasina
tion, but to allow him to find shelter from punishment behind that 
belief, as an insane delusion, would be simply monstrous. 

Between one and two centuries ago there arose a school of moralists 
who were accused of maintaining the doctrine that whcnenr an end to 
be attained is right, any means necessary to attain it would be justifiable. 
They were accused of practising such a process of reasoning as would 
justify every sin in the decaloguc when occasion requirnd it. They 
incurred the odinm of nearly all Christendom in consequence. But the 
mode of reasoning attributed to them would seem to be impliedly, if not 
expressly, reproduced in tbe papers written by the defendant and shown 
in evidence: -

11It would be a right and patriotic thing to unite the Republican pa1ty 
and save the republic. Wllatever means may be necessary for that 
object would be justifiable. The death of the President hy violence is 
the onl.v and therefore the necessary means of accomplishing it, and 
therefore it is justifiable. Being justifiable as a political necessity, it is 
not murder." 

Such seems to be the substance of the ideas which he puts forth to the 
world as bis justification in these papers. If this is the whole of his 
position, it presents one of those Yagaries of opinion for which the law 
has no toleration, and whi{}h furnishes no excuse whatever for crime. 

This, however, is not all that the defendant now claims. There is, 
undoubtedly, a form of in.sane delusion, consisting of a belief by a person 
that be is inspired by the Almighty to do something, -to kill another, 
for example, - and this delusion may be so strong as to impel him to 
the commission of a crime. The defendant, in this case, claims that lie 
labored under such a delusion and impulse, or pressure, as he calls it, at 
the time of the assassination . 

The prisoner's unsworn declarations, since the assassination, on this 
subject, in bis own favor, are, of course, not evidence, and are not to be · 
-considered by you . A man's language, when sincere, may be evidence 
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of the condition of his mind when it is uttered, but it is not eYidence in 
his favor of the facts declared by him, or as to his preYious acts or con
dition. Ile can never manufacture evidence in this way in his own 
exoneration. 

It is trne that the law allows a prisoner to testify in his own behalf, 
and thereby makes bis sworn testimony on the witness-stand legal evi
dence, to be receh·ed and considered by yon, but it lerwes the weight 
of that evidence to be determined by you also. I need hardly say to 
you that no verdict could safely be rendered upon the evidence of the 
accused party only, under such circumstances. If it were recognized, 
hy sncb a verdict, thnt a man on trial for his life cou ld secure an 
acqu ittal by simply testifying, himself, that he had committed the crime 
charged under a delusion, an inspiration, an irresistible impulse, this 
would be to proclaim an un iversal amnesty to criminals in the past, and 
:in unbounded license for the future, and the courts of justice might ns 
well be closed. 

It must be perfectly apparent to you that the existence of such a de
Jnsion can be best tested by the language and conduct of the party 
immediately before and at the time of the act. And while the accm;ed 
p1rt.r cannot make evidence for himself by his subsequent declara
tions, on the other hand, he may make evidence against himself, and 
when those declarations amount to admissions against himself, they are 
evidence to be considered by a ju1T. 

Let me here say a word about the characteristics of this form of 
delusion. It is easy to understand that the conceit of being inspire<l to 
do an act may be either a sane belief or an insane delusion. A great 
many Christians believe, not only that events generally are providen· 
tially ordered, but that they themselves receive special providential 
gui •lance and illumination in reference to both their inward thoughts 
n11rl outward actions, and, in an nndef'ined sense, are inspired to pursue 
a certain course of action; hut this is a mere sane belief, whether well 
or ill founded . On the other hand, if you were satisfied that a man 
!->incerely, though insanely, believed that, like Saul of Tarsus, on liis 
way to Damascus, be had been !mitten to the earth, bad seen a 
great light shining around him, and hearcl a voice from heaYen, 
warning and commanding him, and that thenceforth, in reYersal of his 
whole pre,·i'Jus moral bent and mental convictions, he had acted upon 
this supposed revelation, you would haYe before you a case of imagin
ary inspiration amounting to an insane delusion . The question for you 
to consider is, whether the case of the defendnnt presents unything 
nnalogous to this. The tlieory of the government is tbat the defendant 
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committed the homicide in the full possession of bis faculties, and from 
perfectly sane moti,·es; that he did the a.ct from revenge, or perhaps 
from n morbid desire for notoriety; that he calculated deliberately upon 
being protected by those who were politically benefited by the death of 
the President. and upou some ulterior benefit to himself; that he made 
no pretence to inspiration at the time of the assassination, nor until he 
discovered that his expectations of help from the so-en.lied stalwart wing 
of the Republican party were delusive, and th:it these men were ck•
nouncing his deed, and that then, for the first time, when he saw the 
necessity of making out some defence, he broached this theory of in
spiration and irresistil.Jle pressure, forcing him to the commission of 
the act. If this be true, you would ha\'c nothing to indicate the renl 
motives of the act except what I have already ron!!.idered. w·bether it 
is true or not, you must determine from all the evidence. 

n is true that the term "inspiration " does not appear in the papers 
first written by the defe111lant, nor in those deJi,,ered to Gen. Rcynolds 1 

except at the close uf the one da.ted July 19th, in which he says thnt 
the insplrettion is worked out of him; though what that means is not 
c!ear. It is true, alli0 1 that this was after, according to Gen. Reynolds, 
be Imel been informed how he was being denounced by the stalwart 
Republicans. In one of the first papers I have referred to, the Presi
dent's removal was called an act of God. as were his nomination 
:md election; but whether this meant anything more than that it was an 
act of God, in the sense in which all great events nre said to be ordered 
by Providence, is not clear. Dr. Noble Young testifies that a few 
days after defendant's entrance into the prison - a time not defin
itely fixed- he told him be was inspired to do the act, but qualified it 
by saying that if the President should die he would be confirmed in 
bis belief that it was au inspiration; hut if not, perhaps not. 

The emphatic manner in which, in both the papers delivererl to Gen. 
Reynolds, the defendant declrtred that the assassination was bis ou:n 
conception and execution, and whether right or wrong he took the entire 
responsibility, his detailed description of the manner in which the idea 
occurred to him, and bow it was strengthened by his reading, etc., aod 
his omission to state anything about a direct inspiration from the Deity 
at that time, are all circumstances to be cousidcrcd by you on the 
question whether be then held that idea. On the other hand, you have 
the prisoner's testimony in which he now asserts that he conccirncl him
self to be under an inspiration at the time. Ile also nd,·anced this claim 
in his interviews with the expert witnesses shortly before the trinl. 

It becomes necessnry, then, to examine the case on tbe assumption 
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that the prisoner's testimony may be true, and to ascertain from his 
declaration and testimony what kind of inspiration it is which be thus 
asserts. 

According to the testimony of Dr. Strong, he inquired of the defend
ant if he claimed to have ha.cl any direct revelation from hea,·en, and 
the answer was that he did not believe in any such nonsense. .Accord
ing to Dr. McDonald, who interviewed the prisoner on the thirteenth of 
November, he did not then, in terms 1 speak of bis ide!L of removing the 
President as an inspiration, but as !L conception of his own, and said 
that, after conceiving the idea, he tried to put it aside; that it was re
pulsive to him at first; that he waited a week or two, thinking over it 
and waiting for the Almighty to interfere. He had conceived the ide!L 
himself, but he wished the Almighty to have the oppt,rtunity of inter
fermg to pre,·ent its execution; and at the end of two weeks, no inter
feren ce coming from the Almighty, he formed the deliberate purpose of 
executing the act, etc. According to the testimony of Dr. Gray, the 
prisoner said that he bad received no instructions, heard no voice of 
God, saw no vision in the night, or at any time; that the idea came into 
his own mind first, and after thinking o,·cr it and reading the papers, 
when he arri,·ed at the conclusion to do the act, he believecl then it was 
a right act, and was justified by the political situation. ·when asked 
how he could apply this as an ii'struction from the Deity, be said it was 
a vres.snre of the Deity; that this duly of doing it, as he claim.eel, had 
pres.'ied hi11i to it . Again, he said he had not connected the Deity 'With the 
inception ancl clevelopnie11t of the act). that it was his own. He did not 
get the inspiration until the time came for it, and that the inspiration 
came when he hac.l reached the conclusion and determination to do the act. 
Perhaps the most remarkable of the prisoner's statements to Dr. Gray 
was that at the very time when he was planning the assassination, he was 
:llso devising a theory of insanity which should be his defence, which 
theory was to be that he believed the act of killing was an inspired act. 
Perhaps equally remarkable was the prisoner's t heory propounded in 
this conversation, viz., that he was not medically insane, but legally so, 
i.e., frresponsible 1 because the act was done without nialice. 

Finally, on this subject, you have the defendant's own testimony. 
He does not profess to have had any visions or direct revelation or dis
torted conception of facts. But he says that while pondering over the 
political situation the idea suddenly occurred to him that if the Presi
dent were out of the way the dissensions of his party would be healed; 
tlrn.t he re:\d the papers with an eye on the possibi lity of the President's 
removal, and the idea kept pressing on him; that he was horrified; kept 
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throwing it ofi; did not want to give it attention ; tried to shake it off i 
but it kept growing upon him, so that at the end of two weeks bis mind 
was thoroughly fi.."(ecl as to the necessity for the President's removal and 
the divinity of the inspiration. He never had the slightest ~oubt of the 
divinity of the inspirntion from the first of June. IJe kept praying 
about it, and that if it was not the Lord's will that he should remove the 
President there would be some way by which his prO\ride nce would in
tercept the act. He kept reading the newspapers, and his inspiration 
was being corijirmed every day, and since the first day of June he bas 
never had a doubt about the divinity of tbe act. In the cross-examina
tion he said: If the political necessity had not existed the President 
would not have been removed-there would have been no necessity for 
the inspiration. About the first of June he made up his mind as to the 
inspiration of the act, and the necessity for it i from the sixteenth of 
June to the second of July, he prayed that if he was wrong, the Deity 
would stop him by bis Provideuce; in l\Cay it was an embryo inspira
tion - a mere impression that possibly it might have to be done i he 
was doubting whether it was the Deity that was inspiring him, and was 
pl'aying that the Deity would not let him make a mistake about it; and 
that at last it was the Deity1 and not he, who killed the President. 
Again, the confirmation that it was tbe Deity, and not the devil, who in
spired the idea of removing the President, came to him in the fact that 
the newspapers were all denouncing the President. He saw that the 
political situation required the removal of the President, and that is the 
way he knew that his intended act was inspired by the Deity; but for 
the political situation, he would hn.Ne tuought that it came from the 
devil. This is the substance of all that appears in the case on the sub
ject of inspiration. 

It is proper to call your attention to some variations in the prisoner's 
statements at different times. In two of the papers of July lle says it 
was his ow1i conception, and he took the entire respon3ibility. In the 
conversation reported by Dr. Gray, in November, he did not connect 
the Deity with the inception of the act. The conception was bis own, 
and the inspiration came after be made up his mind; but he does not 
explain what he meant by the inspiration, unless it was that it was a 
pressure upon him, or, as he expresses it , the duty of doing it was press
ing upon him. In his testimony he disclaims all responsibility, while be 
still speaks of the idea of removing the President as an impression which 
a!'ose in his own mind first. He says that in his reflections about it be 
debated with himself whether it came from the Deity or the devi l; 
prayed that God would pre,·ent it if it was not His will : and finally 
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made up his mind, from a consideration of the political situation, that 
it was inspired by Him. 

On all this the question for you is, whether, on the one band, the idea 
of killing the President first presented itself to the defendant in the 
shape of a command or inspiration of the Deity 1 in the manner in which 
insane delusions of that kind arise, of whic:h you have heard much in 
the testimony; or, on the other hand, it was a conception of bis own 
followed out to a resolution to act; and if he thought at all about in
spiration, it was simply a speculation or theory, or theoretical conclu
sion of his own mind, drawn from the expediency or necessity of the 
act, that his preYiously conceived ideas were inspired. If the latter is 
a correct representation of his state of mind, it would show nothing 
more than one of the same vagaries of reasoning that I have already 
characterized as furnishing no excuse for crime. 

Unquestionably a man may be insanely convinced that be is inspired 
by the Almighty to do ::m act, to a degree that will destroy his responsi
bility for the act. But, on the other hand he cannot escape responsi
bility by baptizing bis own spontaneous conceptions and reflections and 
deliberate resolves with the name of inspiration. 

On the direct question whether the prisoner knew that be was doing 
wrong at the time of the killing, the only direct testimony is his own, to 
the contrary effect. 

1 

One or two circumstances may be suggested as throwing some light on 
the question. The declaration that, right o,- wrong, be took the respon
sibility , made shortly afterwards, may afford some indication whether 
the question of wrong had suggested itself. And his testimony that he 
was horrified when the idea of assassination first occurred to him, and 
be tried to pnt it away, is still more pertinent. His statement, testified 
to by Dr. Gray, that be was thinking of the defence of inspiration while 
the assassination was being planned, tends to show a knowledge of the 
legal consequences of the killing. His present statement, that no pun
ishment would be too quick or severe for him if he killed the President 
otherwise than as agent of the Deity, shows a present knowledge of the 
wrongfulness of the act in itself; but this declaration is of value on 
this question of knowledge, only in case you should believe that be had 
the same appreciation of the act at the time of its commission and dis
believe bis story about the inspiration. 

I have said nearly all that I need say on the subject of insane delusion. 
The answer of the English judges, that I have referred to, has not been 
deemed entirely satisfactory, a.nd the courts have settled down upon the 
question of knowledge of right and wrong as to the particular act, or 
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rather the capacity to know it as the test of responsibility; and the ques
tion of insane delusion is only important as it throws light upon the 
question of knowledge of, or capacity to know, the right and wrong. 
If a. man is under an insane delusion that another man is attempting his 
Jifc, and kills him in self-<lefence, he does not know that be is commit
ting an unnecessary homicide. If a man insanely believes that he has n 
command from the Almighty to kill, it is difficult to understand how 
such a. man can know that it is wrong for him to do it. A man may 
hrwe some other insane delusion which would he quite consistent 
with a knowledge that such an ac:t is wrong, - such as, that he had 
recci\·ecl an injury. - an<l he might kill in revenge for it, knowing that it 
woul1l be wrong. 

And I ha,·c dwelt upon the question of insane delusion, simply be
cause evidence relating to that is evidence touching the defendant's 
power, or want of power, from mental disease, to distinguish between 
right and wrong, as to the act clone by him, which is the broad question 
for you to determine, and because that is the kind of evidence on this 
question wLich is relied on by the defence. 

It ba.s been argued with great force, on the part of the defendant that 
there arc a great many things in bi.s conduct wbkh could never be ex
pected of a sane man, and which arc only explainable on the theory of 
insanity. The very extravagance of hisexpcc·tations in connection with 
this deed-that he would be protected by the ·men he was to benefit, 
would be applauded by the whole country when his motives were made 
known- bas been dwelt upon as the strongest evidence of unsound
ness. Whether this and other strange things in his career are really 
indicative of partial insanity, or can be accounted for by ignorance of 
men, exaggerated egotism, or perverted moral sense, might be a question 
of cliffie;ulty. And difficulties of this kind you might find very pcrple).· 
ing, if you were compelled to determine the question of insanity gen
erally, without any rule for your guidance. But the only safe rule for 
you is to direct your reflections to the one question which is the test of 
criminal responsibility, and which has been so often repeated to you, 
\•iz., whether, whatev~r may have been the prisoner's singularities and 
eccentricities, be posssessed the mental capacity, atthe'time the act was 
committed, to know that it was wrong1 or was deprived of that capacity 
by mental disease. 

In all this matter there is one important distinction that you must 
not lose sight of, and you are to decide how far it is applicable to this 
case. It is the distinction between mental and moral obliquity; be
tween a mental incnpacity to understand tile distinctions between rigllt 
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anrl wrong, and a moral indifference and insensibility to those distinc
tions. The latter results from a blunted conscience, a torpid moral 
sense, or depra\·ity of heart; and sometimes we are not inapt to mis
take it for evidence of something wrong in the mental constitution. 
'Ve h~we probably all known men of more than the aYerage of mental 
endowments, whose whole lives have been marked by a kind of moral 
obliquity and apparent absence of the moral sense. We have known 
others who have first yielded to temptation with pangs of remorse, but 
enc.:h transgression became easier, until dishonesty became a confirmed 
habit, and at length all sensitiveness of conscience disappeared. When 
we see men of s eming intelligence and of better antecedents reduced 
to this condition, we are prone to wonder whether the balance-wheels of 
the intellect are not thrown out of gear. But indifference to what is 
right is not ignorance of it, and depraYity is not insanity, and we must 
be careful not to mistake moral per\'ersion for mental disease. 

Whether it is true or not that insanity is a disease of the physical 
organ, the brain, it is clearly in one sense a disease, when it attacks a. 
man in his maturity. It i1woh·es a departure from bis normal and 
natural condition. And this is the reason why an inquiry into the 
man's previous condition is so pertinent, because it tends to show 
whether what is called an act of insanity is the natural outgrowth of 
his disposition or is utterly at war with it, and therefore indicates an 
unnatural change. A man who is represented as having been always an 
affectionate parent and husband, suddenly kills wife and child. This 
is something so unnatural for such a man that a suspicion of his insan
ity nrises at once. On further inquiry we learn that, instead of being 
as represented, the man was always passionate, violent, and brutal in 
bis family. We then see that the act was the probable result of his bad 
passions, and not of a disordered mind. Hence the importance vf 
viewing the moral as well as intellectual side of the man, in the effort 
to solve the question of sanity. 

That evidence on this subject is proper was held by the Supreme 
Judit·ial Court of New Hampshire in State v. Jones. 1 Judge L.rno 
said:-

" The history of the defendant and evidence of his conduct at ,·ari
ous times cluri;1g a period of many years before the act for which he 
was tried, tending to show his temper, disposition, and character, were 
admitted against his objection. It was for the jury to say whether the 
act wast.he product of insanity, or the naturally malignant and vicious 
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benrt. The condition of the man's mind, whether healthy or diseased, 
was the very matter i11 issue. This must be determined in some way or 
other from external manifestations as exhibited in his conduct. To 
know whether an act. is the product of a diseased mind it is important 
to ascertain, if possible, how the same mind ac:ts in a state of bealtll. 
The condition of sanity or insanity shown to exist at one time is pre
sumed to continue. For these reasons and others, which I have not 
thought it necessary to enlarge upon, it would seem that evidence tend
ing to show defendant's mental and moral character and condition for 
many years before the act, was properly received." 

It was upon the principle enunciated in this case that evidence was 
receiYcd in the present case tending to show the moral character of the 
accused, and offered for the purpose of showing that eccentricities relied 
on as proof of unsound mind were accounted for by want of moral 
principle. 

From the materials that have been presented to you two pictures nave 
been drawn by counsel. Tile one represents a youth of more than tbe 
anragc of mental endowments, surrounded by certain demoralizing in· 
ftuences at ::t time when his charal:ter was being developed; starting in 
life without resources, but developing a vicious sharpness and cunning; 
conceiving 1

' P.nterprises of great pith ancJ moment," that indicated un· 
usual forecast, though beyond his resources; consumed all the while by 
insatiate vanity and cradng for notoriety; violent in temper, selfish in 
<lisposition, immoral, an..1 dishonest in every direction; leading a life 1 

for years, of hypocrisy, swindling, and fraud; and finally, as the cul· 
mination of a depraved career, working himself into a resolution to 
startle the country with a crime that would secure him a b::i.cl eminence, 
nncl, perl1aps, a future rewarJ. The other represents a youth born, ns 
it were, under malign influences, the child of a diseased mother, and a 
father subject to religious delusions; deprived of his mother at an early 
age i reared in retirement aml under the influence of fanatical religious 
views; subsequently, with his mind filled with fanatical theories, 
launched upon the world with no guidance save his own impulses; then 
evincing an incapacity for any continuous OC'cupation i changing from 
one pursuit to another- now a lawyer, now a religionist, now a politi· 
cian - unsuccessful in all; fu11 of wild, impracticable schemes, for 
which be hnd neither resources nor ability; subject to clehosions about 
his abilities and prospects of success, and his relations with others; !us 
mind incoherent and incapable of reasoning conn~ctedly on any subject; 
withal, nminble, gentle, and not nggressin•. but the nctim of surround· 
ing influences, with a mind so weak an<l a tcnlperament so impres!:>ible 
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that, under the excitement of political controversy 1 he became frenzied 
and insanely deluded, and thereby impelled to the commission of a 
crime, the guilt of which be could not, at the moment, understand. 

It is for you to determine which of these is the portrait of the 
accused. 

Before saying a last wor<l my attention has just been called to, and I 
have been requested by counsel for the defendant to give, certain addi
tional instructions. One is: -

"It is the duty of each juror to consider the evidence, nil pertinent 
remarks of counsel, and all the suggestions of fellow-jurors, but to dis
regrtrel all statements of counsel and declarations of the nrisoner except 
such as are founded upon the evidence." 

Of course, that is a truism, and does not require any p:irticulnr in
struc:tion. 

·~The testimony of the prisoner they will weigh as to credibility, and 
judge of by the same rules and considerations applied to that of other 
witnesses.'' 

That is all true, provided that all the influences that goYerned tbe 
prisoner are duly weighed !"Ind considered. 

"And after all, each juror should decide for himself upon bis oath as 
to what his \•crdict should be. No juror should yield his deliberate, 
conscientious conviction as to what the verdict should be, either at the 
instance of a fellow-juror or at the instance of a majority. Above all, 
no juror should yield his honest convictions for the sake of unanimity. 
or to avert the disaster of a mistrial. Jurors have nothing to do with 
the consequences of their Yerdict." 

All t!Jat, gentlemen, is true. Some of it is substantially embodied, I 
think. in what I li:.:we !"ti ready said. 

• 1 The opinions of experts upon the question of the sanity or insanity 
of the prisoner on the second day of July last, wbich is the only date 
as to which it is necessary for the jury to agree upon, on that question, 
rests wholly upon the hypothetical questions proposed to them, and the 
jury must bclie\'C, from the evidence, that the supposed facts stnte<l. in 
a hypothetical qu~stion are true, to entitle the answer thereto to any 
weigbt.'' 

I cannot give. that one because I think their opinions may be found ed 
upon other grounds than the assumed trutb of the hypothetical ques
tion; or, at least, that is a question for the jury. 

"The fact. of rnsnnity or sanity of the prisoner before or after Lhe 
second day of July, 1881, is not in issue in this case, except as collat
eral to the main fact of sanjty or insanity at. the time of shooting of 
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President Garfield, on the second day of July, 1881; an<l lhc only evi
dence as to such main fact is in the testimony of the prisoner himself, 
liis words and acts, and the testimony of the experts in answer to the 
bypotlietical question.'' 

Tliat is, I think, one that I cannot give, because the question involved 
is one of fact for the jury. 

And now, to sum up all that I have said in a few words: -
If you find from the whole evidence that, at the time of the commis

sion of the homicide, the prisoner, i11 consequence of disease of mind, 
was laboring under such a defect of his reason thn.t he was incapable of 
understanding what he was doing, or thnt it was wroug, - as for 
example, if he was under an insane delusion that the Almighty had 

commanded him to do the act, and in consequence of that he was ine:a
pable of seeing that it wn.s a wrong thing to do. - then he was not in a 
responsible condition of mind, and was an object of compassion, and 
not of justice, and ought to be now acquitted . On the other hn.nd if you 
find that he wa.s under no insane delusion, such as I have describe<l, but 
had possession of his faculties and the power to know that his act was 

wrong, and of his own free will, delibern.tely conceiYecl, planned, and 
executed this homicide, then, whether his motive was personal vindw
tivencss or political nnimosity, or a desire to avenge a supposed political 
wrong, or a morbid desire for notoriety, or fanciful ideas of patriotism 
or of the diYine will, or you are unable to disco,·er any motive at all, 
the act is simply m.urcler1 and it is your duty to find him guilty. 

Now, gentlemen, retire to your rooms and consider this matter, and 
make due deliberation in the case of the United State~ against 
Guiteau. 

At this point (4 o'clock and 35 minutes P. M.) the jury retire<l to 
deliberate. 

At 5 o'clock anrl 40 minutes the jury, accompanied by the mar
shal aml bailiffs, returned to the box and were called, all answering to 
their nnmcs, as follows: -

John P. Hamlin, Fre<lerick W . Brandenburg, Henry J. Bright, 
Charles T. Stewart, Thomas II. Langley, l\Iichael Sheehan, Samuel F. 
Hobbs, George W. Gates, Ralph Wormley, William H. Brawner, 
Thomas Heinline, and Joseph Prather. 

The Clerk. Gentlemen of the jury, have you agreed upon a verdict? 
)fr. Hamlin (the foreman). We have. 
The Clerk. What say you? Is the defendant guilty or not guilty? 
.. 1fr. Hamlin (the foremnn). Guilty as indicted , sir. 
[Great applause, with cries of "Silence?" from the bailiffs.] 
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T111-: Co1.1RT. Gentlemen of the jury, I oonnot express too much thanks 
to you, both in my own name nnd in the name of the public, for the 
diligence and fidelity with which you haYe discharged your duties; for 
the patience with which you have listened to this long mnss of testi
mony, and the lengthy discussion by counsel; and for the patience with 
which you have borne with the printbi.ons and incom·eniences incident 
to this trial. I am sure that you will take home with you the approval 
of your own consciences as you will ha\'C that of your fellow-citizens. 
With thanks and good wishes, I discharge you from any furtller service 
at this term of the court. 

Thereupon (at 5 o'clock and 55 minutes P. M.) the court adjourned. 

INSANE DELUSION - TNSTRUCTfONS- INTOXICATION -COMMITTED 
INTENTIONALLY DOES NOT CHANGE GRADE OF CRIME- BURDEN 
OF I'R001''. 

STATE v. GuT. 

[13Minn.343.] 

In the Supreme Court of .Jfinnesota, July, 1868. 

Hon. Tno~us W11,sox, Chief Justice. 

:: ~~~~ ~/~c~'1::{~::A>", l Associates. 

l. Insane Delusion - Instructions. -The court instructed the jury: ''Ir the defendant 
hnsaninsn11edelusionuponanyonesubject,butcommitscrimeu1)onsomeothcrmnt
ternotconnectcclwiththatparticulardelusion,heis equallyguiltyasifhehadnode· 
lusion,anUwas)lcrfectlysanc. Held,proper. 

2. Intoxication-Committed Intentionally Does not Change Grade.-Where a 
crime is committed intc111io1rnlly as a matter of revenge, the intoxication of the prisoner 
does not change its grade. 

3. Burden of Proof. -The defence of insanity must be made out to the satisfaction of the 
court. 

The defendant was indicted, trie<1 1 and comicted of the murder of 
Charles Campbell. He appealed to Lbis court. 

Atwater & Flandrau for appellant. 
F. R. E . Comell. Attorney-General, for, the State. 
WJLSON 1 C. J. 
(Omitting rulings on other matters.) 
The third charge is: 11 If the defendant has an insane delusion upon 
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any one subject, but commits crime in some other matter not connected 
with tbut particular delusion, he is equally as guilty as if he bad no in
sane delusion and was perfectly sane.'' There is no error in this of 
which the defendant can complain. If such a state of mind as is sup
posed by the court may possibly exist, the charge is right; if not, the 
charge did not prejudice the defendant. 

The fourth charge asked, and the comments thereon, are in these 
words: "Tbn.t the defendant is not entitled to an acquittal on the 
ground of insanity, if, at the time of the alleged offence, he had capa
city sufficient to enable him to distinguish belwcen right and wrong as 
to the particular nets charged, and understood the nature and conse
quences of his acts, and had mental power suffiC'icnt to apply that 
knowledge to his own case." The court, in commenting to the jury 
upon the meaning and application of this rule, said to them: H That 
whether the defendant, Gut, at the time of inflicting the blows upon the 
body of the deceased, knew that the natural or necessary consequences 
of his acts were to produce the death of the clc'ceased, might be taken 
into consideration by them in determining whether he knew or under
stood the nature and consequences of his nets." The charge was cor
rect. l The comments were not erroneous. The fact that the defendant 
knew at the time of inflicting the blows upon the deceased, that the 
natural and necessary consequences of his acts were to produce death, 
did not prove his sanity, but, we think 1 it was evidence, though very 
weak, to be considered by the jury in determining whether he knew the 
nature and consequences of his act. 

The fifth C'harge was in these words: ''That to reduce the crime of 
killing a human being from murder in the first degree to manslaughter, 
the provocation must be such ns to excite a man of ordinarily cool, can· 
did, and reasonable disposition to the heat of passion.'' Whether this 
is right or wrong we do not consider, for there is nothing in the case to 
show provocation of any kind. If there was no provocation, this is a 
mere abstract proposition that cannot possibly have prejudiced the de
fendant; if there was 1 it was for the defendant to show it; error will 
not be presumed. The exception to the sixth charge is abandoned, and 
any questions involved in the seventh haYe been before discussed. 

The eighth charge is in the following language: "If the jury find 
from the evidence that the defendant, at the time of the killing of Camp
bell, was so drunk from the u.se of intoxicnting liquors, not drunk with 
any view to the commission of snid crim.c. ns not to know what he was 

•statev.Shippey,IOMinn.223. 
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doing, the jury cannot rightfully convict him of the charge in the in
clictmcnt." But i.n modification or limitation of the foregoing charge· 
the court instructed the jury, ''That when the net of killing is unequivo
cal and unprovoked, the fact that it was committed while the perpetra
tor was into:x;cated, cannot be allowed to affect the legnl character of 
the crime. But where the circumstances arc such as to raise the ques
tion whether the act was the result of design, or the impulse of sudden 
passion, the intoxication of the accused is a proper subject of considera
tion. That drunkenness maybe taken into consideration in cases where 
what the law deems sufficient provocation has been given, because the 
question is in such cases whether the fatal net is to be attributed to the 
passion of anger excited by the previous provocation, nnd that passion 
is more ensily excitable in a person when in a state of intoxication, than 
when he is sober. "'ith regard to the inteution, drunkenness mny per
haps be adYerted to according to the nature of the instrument used. 
If a man use a stick, you would not infer a malicious intent so strongly 
against him if drnnk when be made an intemperate use of it, as you 
would if had used a different kind of weapon. But where a dangerous 
weapon is used, which if used must produce grievous bodily bnrm, 
drunkenness can have no effect on the consideration of the malicious in
tent. That be who is in a state of voluntary into~ication should be 
subject to the same rule of conduct, and the same legal inferences ns 
the sober man; but that where a provocation has been received which, 
if acted upon instantly, would mitigate the offence of a sober man, and 
the question in the case of a drunken mnu is whether the provocation 
was in truth acted upon, eYidcnce of intoxication may be considered in 
deciding that question. But that in this case there is no proof of such 
a provocation." 

The charge requested was correct. I If some of the modifications or 
limitations are inconsistent with it, this, according to our ''iew of the 
case1 is not a ground for reversal or new trial. Our statute declares the 
killing of a human being " when perpetrated with a premeditateLl design 
to effect the death of the person killed, or any human being," murder in 
the first degree i and where this design is, in fact, wanting, we hold that 
the crime is not murder of that degree. A party on trial for murder is not 
to be punished for intoxica~ion . If he did not intend to do the act con
stituting the crime, he is not to be fonnd guilty of such intent, however 
illegally or immorally be may otherwise barn acted. It is recited in the 
bill of exceptions "th'\t the said John Gut bad been drinking, and was 
to some extent intoxicated on the 25th day of December, 1866, when 

1 Statev.Garvey,llMinn.IM. 



192 THE LEGAL TEST 01'~ INSANITY . 

State v. Gut. 

said Campbell was killed." And also that when he was reproved for 
the stabbing of the deceased, he replied: " These half breeds killed 
my best friend, John Spinner, and I will kill them; let me alone or I 
will stab you." It is with great hesitancy that we say in a criminal 
prosecution, and especially in a capital case, that any error did not pre
judice the defendant; and where there is the least douUt as to its effect, 
we feel bound to give him the benefit of the doubt. But it appearing 
that the defendant was intentionally killed, or participated in the killing 
of the deceased as a matter of revenge, it is immaterial whether be was 
intoxicated or not. The crime would be the same in either case, there 
being criminal intent amounting to a premeclitated design, and a crimi
nal act. Besides, it does not appear that the defendant was, at the 
time the crime was committed, in such a state of intoxi( ation as to ren
der him incapable of forming a premeditated design. Hence, we 
conclude thnt the error in the charge, if there is error, cannot possibly 
have prejudiced the defendant, and therefore, that it is not ground for 
reversal. 

The charge of the court "that insanity was a defence, nnd must 
he made out, from the e\·iclence, to the satisfaction of tlie court, as 
nny other defence," is in accordance with the decision in Boufanti's 
Ca:;e.1 

The charge of the court, ancl its refusals to charge on tbis point, were 
therefore, we think, unobjectionable. Tlte views which we have above 
expressed cover all the quebtions raised hy the defendant. 'Ve have 
<liscovered no substantial error. The theory and teachings of our law 1 as 
well as the dictates of humanity, require the courts to gi\"C to a person 
accused of a crime the benefit of e1;e1·y doubt that may exist, either as 
to the law or facts. But further than this, justice forbids, and mercy 
does not require them to go. 'rhere there has been any error or irregu
larity that could possibly prejudice the defendant, it is ground for a 
reversaL But an error whic:h is not a violation of any positive rule of 
law, and which could not possibly prejudice him , cannot, according to 
any rational rule render invalid the proceedings. The rule on this sub
ject is clearly expressed in sect. 11, chap. 108, Gen. Stats., us follows: 
"' No indictment is insufficient, nor can tbe trial, judgment, or other 
proceedings thereon, be affected, by reason of any defect or imperfec
tion in the matter of form, which does not tend to prejmlice the sub
stantial rights of the defendant, upon its merits." 

Judgment affirmed. 
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TE~T-!NSANE DELUSION. 

ROBERTS v. STATE. 

(3 Ga. 310.) 

Ju the Supreme Co1trt of Georgia, August Term, 1847. 

Hon. J01'EPll HENHY LU~IPKIN, } 

" llIHA:'ll w AIUn•:ll, Judges. 
" EUGE:\'lli::i A. NISDl•:T . 

Pc.rticular Right and Wrong Teat- Delusion. - lf a mnn hns not reason sufflcient 
to enable him tod1st 1ngu1~h J;ctwccn r1ghLnn1l wrong in relation l0theparticularac1, 

:~cirsm:~:e~cu~t~s~~~:1:·re ~ .. 0~ 0i:r:11~i::~~;.~;e1~1t~onse4uence of some delusion, the wlll 1,. 

Indictment for assault wiLh intent to rmmler one John Knight. The 
defence was insanity. The prisoner was convicted and sentenced to fom 
years in the pcnctcntiary. 

T. P. Stubbs, for the prisoner; lllcCune, Solicitor General, for tl l(' 

State. 
NISBET, J. , deli\·ercd the opinion of the court. 
[Omitting a rulingon:mother point.] 
The record furnishes no evidence to rebut the presumption of malice, 

except what relates to the plea of insanity i it discloses no provocation, 

but on the contrary, the circumstances attending Llie killing, show in 
the language of the statute, an abandoned and malignant hc..'lrt. Thr 

plea of insanity set up in this case, docs not affect the question we ::ire 

now considering. We consider it irrespective of that pica for the rea

son, that if the prisoner was not sane, he is wholly irresponsible and 
guiltless, not on ly of murder but of manslaughter. 'Ve have no fault 

to find with the decision of Judge FLoro, upon this ground for a new 
trial, taken in the rule. The fourth and fiftll g rountls upon which 

the plaintiff in error relied in bis rule for a new trial, and upon 
which be now relies before this court, relate to insanity, and may be 

unitc<l. 
The court below charged the jury as follows: "A person, therefore, 

in order to be punishable by law, or in order that his punishment by 

law may operate as an example to deter others from committing crimi
nal nets under like circumstances, must have sufficient memory, intclli

genl'C, reason, and will to enable him to distinguish between right and 

wrong, in regard to the particular net al.Jout to be done, to know aml 
J;J 
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understand that it will be wrong, and that he will dcscr\'l' punishment 
by committing it. 

'·In order to ~onstitute a crime1 a man must have intelligence and 
capacity enough to have a criminal intent ancl purpose; and if his r(':l
son and mental powers are either so deficient, that he has no will, no 
con~ciencc, or contolling mental power, or if tlu·ough the OYcrwhehning 
power of mental disensc, his intellectunl power is for the time oblitcr:ited, 
he is not a responsible moral agent, ancl is not punishn.ble for criminnl 
acts. If, therefore, you bcliC\'e from the evidence, that at the time of 
committing the ac· 1 the defendant hacl memory and intelligence, ei:en a 

gli11unering of reason, sutlicient to enable liim to distin~uish between 
right and wrong, in regard to the particular act about to be eommitted, to 
know and understand that it. would be wrong, and t.hat he would deserve 
punishment by committing it, you will find liim guilty; otherwise you 
will find him not guilty." 

The plaintiff excepts to the general proposition laid clown by Judge 
F1.oro, that. if a man has sufficient memory, intelligence, reason, and 
and will, to distinguish between right and wrong as regards the particu
lar act about to be done, he is liable to be punished. And also to the 
more specific proposition that a man who has even <i glirnmering of ?·ea
.son sufficient to enable him to distinguish hetween right and wrong in 
regard to the particular act about to be committed; to know and under
stand that it would be wrong, and thnt he would descr\'e punishment 
for committing it, is liable to be punished. I do not perceive that there 
is much difference between the two - I do not pcrcci\'e, in fact, any 
differenc~ between a man's having memory, intelligence, reason and 
will enough to distingnish between right and wrong in regard to a par
ticular act, and a glimmering of reason sufficient for the same purpose. 
It would certainly be wrong to hold every poor idiot, lunatic or insane 
person responsible, who has even a glimmering of reason. That propo
sition would be inhuman, and is unsustained by authority i for almost 
all these stricken creatures have some faint glimmering of reason, but it 
may be very different, if the glimmering light of the mind is .sufficient 
to enable them to distinguish between the right and the wrong of the 
act about to be committed. For the purpose of this review I sha.ll con
sider Judge FLOYD as ruling that if a man bas reason sufficient to distin
guish between right and wrong in relation to a pnrtic:ula.r act ahout to 
be committed, he is criminally responsible. He rnl'ies the snme idea 
somewhat in the forms of -expression used, 110 doubt for the pmposc ot 
being fully understood by the jury. But that is, I think, the rule which 
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he intcnde(f to lny down; and the question occurs, is that the true rule? 
We think that in this case it is. 

1 8hnll not attempt n review at large of the C3Ses and learning to be 
found in the books upon the subject of insanity. I shall undertake 
only n brief statement of the general principles, which are at this day 
recognized, and particularly with a view to sustain the position taken in 
this case by the presiding judge. Any one conversant with the case can
not have failed to see, tlrn.t this has been for courts and medical men 
and legal commentators, adiflicult and perplexing s ubject. Whether a 
man is sane or not, whether partially or totally deranged, and if only in 
part deranged, where accountability to the hws shall begin, :ind where 
eml, are questions of great and embarrassing subtlety. The la.ws of 
the sane mind are but little untleratood; mut'h less are the laws, if indeed 
such phraseology is predicable of it of the unsound mind understood. 
'Ve can judge of the one, by external dc,·elopments, ancl by our own 
consciousness; of the other, only by extemnl indicia. There are few 
men so balanced in intellect as not at some titnl'S and upon some sub· 
jects to approximate towards derangement. All men almost, Im.Ye 
some train of thought in which the mind delights to run at n. compara· 
tirn abandonment of the ordi nary routine of tbought. Intellectual 
enthusiasm not unfrequently approaches the line of insanity. The 
numerous cases of mania or delusion which lenve the mind sound in 
general, but as to certain things, shattered or wholly obliteraterl ham 
increased the difficu lty of any specific general rnle as to the rcsponsi· 
bility of those who are ge nerally classed as insane. A crazy or partially 
deranged person, is a mystery; such a person is so by the visitation of 
Goel. The subject of insanity is not responsible - humanity, reason, 
the law so adjudges. To punish an insane man, would be to rebuke 
Providence. Hence, in all definitions of murder, of which I have 
knowledge, the requirement is found, that the slayer must be of sound 
mincl. Our own statutory definition requires him to be " a person of 
sounrl memory and discretion." Accountability for crime presupposes 
a criminal intent, and that requires a power of reasoning upon the char
acter und consequences of the act i a will subject to control. For this 
rea..-;on it is, that a homicide committed under the influence of uncon
trollable passion is not murder. The reason i<;; dethroned, the will is not 
suhject to control, and in t('nclcrness to human infirmity, he is consid· 
C'r rl as not having a malicious, murderous intent. The difficulty is to 
<letermine who is u a person of sound memory nncl discretion," who is 
incupable of a crimi nal intent, who is in capable of rcnsoning- upon the 
character and consequences of the act, and who is without control o,·er 
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his will. This is the work, that the labor. Men are, upon proof of the 
e;riminal act, presumed to be responsible, and, therefore, the burden of 
proving irre:Sponsibility devolves upon the defendant. 

One does not fail to perceive, also, in looking into this subject, that 
the rules now recognized as governing pleas of insanity are different 
from what they were in the time of Lord Coke, and indeed long subse
quent to his day. The improvements in the science of medical juris
prudence, a more enlarged benevolence, and a clearer sense of Christian 
obligation, have relaxed the cruel severity of the earlier doctrines. Tbe 
plea of insanity is now, as it ought to be, as mue;h favored as any other 
plea resting upon the ground of reason and justice. Courts are not now 
afraid to tmst the juries with the investigation of questions of insanity; 
nor are all cases now, as they once were 1 subjected to the application of 
one rule, unjust because of its sweeping generality. There W:lS a time 
when the insane were looked upon as victims of Divine vengeance, and, 
therefore to be cast out of the protection of human laws, nncl bc,rond 
the pale of human sympnthies. Not so now. Tile insane hospitals of 
our land, founded by prodsioos of public law, and by private charity, 
prove. that the insane are the peculiar care of the State, as '?ell as of 
private benevolence. 

As late as 1723, it was held in England that for a man to be insane, 
he must have no more reason than a hrute, an infant or wild beast. 

It seems then to have been believed that for derangement to protect 
its subject from criminal responsibility, it must be total in its character; 
either manifesting itself in wild , ungovernable, arnl incongruous actions, 
or in stupid and passive imbecility. It seems not to harn been then un
derstood that men might ordinarily act sensibly and yet be iusane; and 
reason acutely or lenrnedly upon most subjects, whilst they were upon 
some one or more totally deranged. This inhuman rule cut off from 
the benefits of this plea, all the partially insane, and admitted to its 
privileges only the raving maniac or the drivelling idiot. 

The rule which I apprehend is now more universal than any other, is 
in substance the one given in charge by Judge Floyd to the jury. Mr. 
Chitty says: "In criminal cases the question is whether at the time 
the act was committed, the person was incapable of judging between 
right and wrong and did not tben know that the act was an offence 
against the law of God and nature." 1 

)[r. Shelford thus states the rule: "If a person, liahle to partial in
sanity which only relates to particular subjects or notions, upon which 

1 Cbitty'e ,Ued.Jurisp.,345 
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he talks and acts like a madmnn, still has as much reason as enables 
him to distinguish between right n.nd wrong, he will be liable to that 
punishment which the law attaches to his crime." t 

In the case of Rogers, the Supreme Judicial Court of l\Iassachusetts, 
lay down the rule in the following words: "A person, therefore, in 
order to be punished by law or in order that his punishment by law 
may operate as an example to deter others from committing criminal 
acts under like circumstances, must have sufficient. memory, intelligence, 
reason, and will, to enable him to distinguish between right an<l wrong 
in regard to the particular act about to be done, to know and under
stand that it will be wrong, and that he will deserve punishment by com
mitting it.'' This rule does not require total insanity like the one 
previously referred to, - derangement as to all subjects and in nll ac
tions, - but if the prisoner is perfectly sane as to n.11 o·h 1· things, and 
wants, as to the act about to be committed, reason enough to {listingni$h 
between the right and wrong of that act - if he does not know and 
understand that that act is wrong, and that he will deserve punishment 
for committing it, he is irresponsible~ So, also, on the other hand, ac
cording to this rule the person may be deranged as to other things, yet 
if he has sufficient reason to distinguish as to the Tight and wrong of 
the partic:ular act about to be committed, if be knows and understands 
that for committing that act, he will be liable to be punished, he is a 
responsible agent and ought to he convicted. Such is the rule adopted 
by the court below i it is sustained by great weight of authority, and as 
I shall show, is the only rule which was applicable to the facts of this 
case. But even this rule has undergone some modification. There are 
some exceptions to it; one, certainly, which ·was first established in the 
leading case of King v. Hadji elcJ, . The great speech of l\lr. Ers
kine in defence of Ilaclfield, has shed new light upon the law of 
insanity. So eondusi\'C was that celebrated al'gument, that it is now 
looked upon by the profession as authority. In the records of forensic 
eloquence, anc:ient and modern, nothing is to be found surpassing 
Erskine's defence of l-Iadfield, for condensation, perspicuity, and 
strength of reasoning, ns well as for beauty of illustr!l.tion and purity 
of style. In that ca:o;e he assumed ti.le position that a man might have 
reason sufficient to distinguish between the right and wrong of the act 
about to be committed and yet be irresponsible; that the mind might 

lShclf. on Lunney, 4 58; Lord Ferrers' Hi; Bcllinghams's Case, II>. 636; Offord ' s 
Case, rn flow. St. 'l'r., !l-l7; Arnold's Case, 16 Case, 5 C. & l'. IGS; Rogers' Case, Abner 
Id. ;54; Parker's Case, l; Collins on Lunacy, Rogers' Trial, 275. 
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be cognizant of the distinction between right and wrong, as regards the 
act, and yet, by reason of some delnsion, overmastering the will, there 
might be no criminal intent. To apply this proposition, it was a<lmitlcd 
by l\Ir. Erskine that the act itself must be connected with the peculiar 
delusion under which the prisoner labors. This doctrine can be best 
understood by illustration, and it is illustrated by Iladfield's case. IJe 
bad been a soldier in the British armies, and had received several severe 
wounds, one of which, on the bead, it was thought, had injured tbe 
brain; and caused the derangement under which he suffered. Ile imag· 
ined that be had constant intercourse with•tbe Almighty, that the world 
was coming to a conclusion, and like our blessed S:wior, he was to sac
rifice himself for its salvation. Unwilling to commit suicide, it was 
argued by l\fr. Erskine, be sought to do an act which would forfeit his 
life to the law,.and thus bring about the sacrifice which in his morbid 
imagination he held necessary to the salvation of the world . Under the 
influence of this delusion, he shot at the king in the theatre. Now in 
this case, it wa.s not pretended that Hadfield was a raving maniac, or 
an imbecile idiot; nor was it contended that lie was incapable of know~ 
ing that shooting a pistol at the king 1 would or might kill him, or that 
if he should kill the king that he would deserve death for the act (for 
that was really what he desired) i or that he was incapable of distin
guishing between the right and wrong of the act; but it was contended 
that the delusion under which he labored had so shattered his intellect 
as to control his will, and impel him rcsistlessly to the commission of the 
act, and therefore there was 110 criminal motive, no wicked or mischiev
ous intent, and if these were wanting, he was irresponsible. To use the 
language of Mr. Erskine, " Reason is not dl'ivcn from her seat, but dis
traction sits down upon it, along with her, holds her trembling upon it, 
and frightens her from propriety." Hadfield was acquitted, and since 
that day, the exception which bis case esfatblished bas been recognized.• 

Thus far with safety we may assert that certain principles liave been 
established; yet it is true that these rules do not govern all cases. It 
is conceded by the courts in England, practically if not in terms, that no 
rules can be so specific as to embrace the infinite variety of forms in 
which insanity or derangement may show itself; and that each case 
must depend very much upon the circumstances, facts and developments 
which attend it. Thus, Lord HALE says: "It is very difficult to define 
the invisible line that divides perfect and partial insanity. But it must 

l See Erskine's speech in appendix to Cooper's Med. Jur., 27 UC'w. St. Tr. 1281. 
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rest upon circumstances, duly to be weighed and considered by the 
judge and jury, lest on the one side there be a kind of inhumanity 
towards the defect of human nature, or on the othel', too great indul- . 
gence be gh·cn to great crimes." So Taylor declares: "There arc no 
certain legal or medical mies w!Jcreby homicidal mania may be detected. 
Each case may be determined by the circumstances which attend it." 1 

In the opinion which C. J. DEN)IAN, gave before the House of Lords in 
1843, although adhering to the old rules he s:iys : " It is difficult to lay 
down ::my abstract rule on the subject n.pplicable to all cases, and each 
case must be decided, in great measures upon the facts and circumstances 
peculiar to it, under the discretion of the court. 

Jn the case at this bar, the evidence shows no particular delusion to 
control the will "sitting upon reason's seat and holding her trembling1 

and frightening her from her propriety." It docs not come within thl' 
exception to the rule laid down by Judge FLoro1 which was established 
in ll adfield 's case. This case is embraced within that ru le, and we 
think the court below correctly gave that rule in charge to the jury. If 
tllere wns partial insnnity in this case~ about whic:h we express no opin
ion, it was the effect of melancholy, growing out of disappointed lm·e; 
there was no proof of rn..Ying madness nor of peculiar mania. The 
prisoner had addressed l\Irs. Julian and been rnjectcd i afterwards he 
talked occasionally incoherently, looked vacant in the face, sat up late 
at night, and wrote some silly letters, and all attended with n. habit of 
intemperance. At the time be committed the assault, and previously, be 
was violent, rude towards Mrs. Julian and her mother, and indecent in 
his conversation. Ile seems to have been on that day the very person 
to whom Mr. Erskine denies the protection of insanity, one ''who 
exhibits only violent passions and malignant resentments, n.cting u1>on 
real circumstances, who is impelled to evil from no morbid delusion, 
bllt who proceeds upon the ordinary perceptions of the mind ." 

Lei the judgment of the court below be affirmed. 

1 TaylorMed.Jurisp.Gt!l. See alrn5C.&P. 168; 9/d.5~. 
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§ l. Acts of an Insane Person not Punishable.-The common lnw docs not 
punish the acts of an insane mun. "111 all jurisdictions CYCrywhcrc, :mcl amon~ 
:11\ people, civilized or s:u'agc, a defect of re:1son that l'C'ndcrs one unaccountnhlt· 
for his acts is viewed with commiseration, and the .sulJjcct of it 8hieldcd from 
c\·cn the lc~1st reproach ." "It is," as said in :t Dclaw:ll't! c:l:sc1 

11 onc of 
those visitations of the Creator which all humanity respects, mid which con
fers immunity from punishment upou him who i~ so unfortunate as to be t!w 
victim of it, if I may use an expression of scemiug irreverence." 1 Rcnson is tht· 
basis of human responsibility; whenever it does not exist the party is not respon
sible for his acts. The plett of insanity :tv:iils tile p~lrtr not :1s a justitlc:llion or 
excuse, but because he is not responsible at all. It may exist from infancy, 
when it is idiocy, or it may be adventitious, proceeding from various causes, aml 
may be permanent or temporary.~ Admitlin~ thi-; to be the rule o[ the common 
law, the courts have from the first eude:n-ored to discover a test by the applica
tion of which to a particular case, :~jury rn~ty decide whether a particular person 
is or is not a proper subject of punishment. Various tests have been suggested, 
adopted, aud discarded. 

§ 2. The Child Test.-The first test which was proposed for the solution of 
this problem was !':uggested by Lord HALE.3 "It is ,·ery dilli.cult," said he, u to 
clcflne the inclivisible line tlw.t divides perfect and partial insanity; but it mu.st 
rest upon <'ircumstanccs duly to be weighed and considered both by the juclg:l· 
and jury, Jest on one side there be a kind of inhumanity towards till' defects of 
human nature, or on the other side too great an indulgt>uce gi\'en to great 
crimes; the best measure that I cau think of i5 this, such a as laboring 

distenipers hath ordinarily as great as ordi-

§ 3. The Wild Beast Test. -But in the next important trinl nftcr Lord lTALE 

wrote, Mr. Justice T1~ACY laid down a more scYere test. On the trial of .\rnold,~ 
in l 7:N, for 8hooting :1t Lord Onslow, 1\Ir. Chief Ju5tice TBACY ~aid to the jury 
11 This is the cvic\cnce on both sides. Now, I h:t\'e l:lid it before you; and you 
must consider of it; and the shootin~ my Lord Onslow, which i-; the fact for 
which this pri:iOllCl' is indicted, is pro\'ecl beyond all manner of contr:lCliction; but 
whether this shooting w:1s malicious, that depends upon the sanity of the man 
That he shot, and that willullr i~ pro,·cd; but whether maliciously, that is tlw 
thing; that ii;; the question; whether this man hath the u .... c of his rea<::on and hi-; 
senses? If he was under the visitntion of Goel :rncl could not c\ic;:ting-ubh be
tween good and e.,il, :md did not know what he did, though he committed the 
greatest offence, yet he could not be guilty of unr offence ug-ain'.-it any Jaw whttt-

1 Comegys, C. J., in State v. Brown, I (Del. ) 551 (ISi.OJ ; Cole's Case, 7 Abb. Pr. (N. 
Houst.C'r.Cas.539(1878). 8.) ~21 ( l"ll'I J. 

~ Ilayard, J., in State v. Dillahunt, 3 Harr. 3 1 Hale'~ Pleas of the Crown, 30. 
i Arnold'sCase, IGllow.:o;t. Tr.764. 
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sot·\·cr; fur guilt arises from the mind, :UHi the wicked will :rnc\ intention of the 
man. If :l man be deprived of his reason, and consc<]ucntlyoihis intention, he 
c:mnot be ~uilty; and if that be the case, though he had actually killed my Lore\ 
Onslow, he is exempted from punishment; punishment is intended for example 
anti to deter other persons from wicked designs; but the punishment of a macl
m:tn, n. person that hath no design, c:rn ha,·e no cxtunplc. This is one side. On 
the oihcr side, we musL be very cautious; it. is not c,·e ry frantic and idle humor 
of u man tlrnt will exempt him from justice, and the punishment of the law 
'\Then a man is g-uilty of :1 great offence, it must be very plain and clear, before a 
man is allowc1l such an exempt.ion; therefore, it is not every kine\ of frantic 
humor or ~omething unaccountable in a man 's actions that points him out to be 
such :L madman as is to be exempted from punishment; it must be a man that is 
totally depl'ived of his u1tderstandiny and memory, ond doth not know what he is do· 
iuy, no more than an infrmt, than a br1tte , 01· a wild becist, such a one is never the 
object of pmfr·;lmwnt; thcn·fore, I must lc:n·c it to your consideration, whether 
the condition thi<;; man wa~ in, as it ic;; represented to you on one side, or the 

show a. man who knew what he wa.s was :lblc to distin-

§ 4. Had.field's Case-Erskine's Argument. -Ersklne's celebrflted speech 
on the trial of lfaclfield has been referred to with admiration by many juclg:es in 
subsequent cases, ~~containing the fir~t nttcmpt to depart from the barl>nl'ity of 
the nncient test of insanity in criminal cases . The prisoner was indicted in 1800 
for hh:;h treason in shooting at Kin~ George IIl. 1 Mr. Erskine in openiug the 
defcncethus:1c\dresscll thcj11ry:-

11 Genll<'men1 the law :H; it re~ards this most unfortunate infirmity of the hu
man mincl, like the law in :tll its branches, aims at the utmost degree of preci
"ion; but there are some subj ('C'ts, :is I have just observed to you, and the 
present is one of them, upon which it is extremely diftlcult to be pr,.cise. The 
gcuernl principle is ele:lr, but the :ipplicntion most clifllcult. 

11 It i~ ugrcecl by all jurists, ancl is established by the Jaw of this and e\·c ryother 
country, that it ist.hc reason of man , which make., him :1ccountablefor his:tctions: 
and that the deprivation of reason acquits him of crime. Thi e;; principle is indis
putable; yet so fearfully and wonderfully :trc we m:1clc , so infinitely subtle is the 
spiritual part of our being, so difllcult is it to trace with accuracy the effect of 
diseased intellect upon human action, that [may appeal to all these who hear 
mc1 whether there nre nny ca uses more clifllcult, or which, indecc\1 so often con-

I R. 'I.', Hadfield, 27 HO\\' St. Tr. 121:1"".!. 
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found the learning of the judges themselves, as when insanity, or the effects and 
consequences of inc;;anity, become the subjects of legal consideration and jud!;
ment. I shall pursue th~ subject as the attorney-general has properly cli::cussed 
it. I shall consider insanity as it annuls a man 1s dominion over property; us it 
cfo;solves hi~ contracts, and other nets which otherwise would be binding; and 
as it takes away his respon~ibility for crimes. li I could draw the line in t\ 

moment between these two views of the subject, I am sure the judges would do 
me the jui:.;tice to belie\·e, that I would fairly nnd candidly do so; but greatclitn
cnlties pre:-;s upon my mind, which oblige me to t:tke :1. difficult course. 

"I agree with the attorney-general tlmt the l:tw, in neither civil nor criminal 
cases, will me;\Sure the degrees of men's understandings; and that n, weak man, 
howe,·er much below the orclinary i:.tanclard of human intellect, is not only re
~ponsible fol' c1·imes, but is bound by his contractsi and may exercise dominion 
over his property. Sir Joseph JEKYL1 in the Duchess of Cleveland's Case, took the 
clear leg:1l distinction, when he said 'the law will not measure the sizes of men's 
c:ipacitics, so as they be co1npos mentis.' 

"Lord Co1rn 1 in speaking of the 
times, as here, the Latin word expresses the true sei1se, and 
amens, demens, furiosus, lunaticus,fatuus, stult11s, or the like, for noncomposmentis 
is the most sure :t1Hl lcgal.' He then says: 1 non coniposmentis is of four sorts: 

from his nath·ity by a perpetual infirmity, is nCtn compos 
second\~'• he that by sickness, grief, or other accident, wholly loses his 

memory :ind unclerstancling; third, a lunatic, tha.t hath sometimes his understand
ing and somctisme not; ali quacldo gmulet lt1cides intel'vallis; and therefore he is 
called non compos menus, so long as he hath not understanding.' 

'' Butnotwithstamling the precision 'vith which this great author points out the 
different kinds of this unhappy malady, the nature of his work, in this part of it, 
c~icl not open to any illustration which it can now be useful to consider. In his 
Fourth Institute he is more particular; but the admirable work of Lord Chief 
Justice JL\.u:, in which he refers to Lord COKE 1S Pleas of the Crown, renders al1 
other authorities unnecessary. 

''Lord IIALE says: 'There isa partial insanity of mincl, ancl a. total insanity. The 
former is either in respect to things1 quoad hoc vel illud insanire: some persons, 
that have a competent use of reason in respect of some subjects, are yet under a. 
particular dementia in respect of some particular discourses, subjects, or appli
cations; or else it is partial in respect of degrees; and this is the condition of 
very many, especially melancholy persons, who for the most part cliscover their 
defect in excessive fears and griefs, and yet are not wholly destitute of the use 
of reason; and this partial insanity seems not to excuse them in the committing 
of any offence for its matter capital; for doubtless most persons that are felons 
of themselves and others, are under a degree of partial insanity when they 
commit these offences; it is \'Cry difficult to define the invisible line that cth·ides 
perfect and partial insanity; but it must rest upon circumstances duly to be 
weighed ancl considered by both judge and juryi lest on the one side, there be a. 
kind of inhum:luity towards the defects of human nature; or on the other side too 
gre1.1t an indulgence given to great crimes.' 

''Nothing, gentlemen, can be more accurately or more humanely expressed; but 
the application of the rule is often most clifficult. I am bound, besides, to admit 
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that there is a wide distinction between civil and criminal cases. If, in the 
former, a man appears upon theeYiclence, to be noncomposmenlis, the law a,·01cls 
his act, though it cannot be traced or connected with the morbid imagination 
which constitutes his clise:i.se, and which ma.y be extremely partial in its inftuencc 
upon conduct; but to delh·er :L man from responsibility for crimes, above nil, for 
crimes of great atrocity and wickedness, I am by no mc:ms prepared to apply 
this rule, however well established when property is only concerned. 

"In the YCry recent instance of )[r. Greenwood (which mu~t be fresh in his 
lorclship's recollection), the rule in ciYil eases was consiclcrecl to be settlecl. 
That gentleman, whilst insane, took up :i.n idea. that a. mo~t affectionate brother 
had administered poison to him. Indeed, it was the prominent feature of his 
in~anity. ln n few months he recovered hls senses. He returned to his pro
fes:>)ion a.s all aclvociltc; was sound and eminent in hi~ practice, :rnd in all respects 
:L most intelligent and us::cful member of sodety; but he could nc,·er dislodge 
from his mind the morbid clelus;ion which disturbed it; and under the pressure, 
no clonbt of that diseased possession, he disinherited his brother. The cause to 
u,·oid this will was tried here. We are not now upon the evidence but upon the 
principle adopted as the law. The noble and learned judge, who presides upon 
this trial, and who prci:.ided upon that, told the jury, that if they beliend Mr. 
G1·ccnwood, when he made the will, to have been insane, the will could not be 
supported, whether it hac\ disinherited his brother or not; th:1t the act no cloubt 
:-.trongly confirmed the existence of the false idea which, if bclicnd by the jurr 
to amount to madnc$c;, would equally haxe affected his testament, if the brother 
instead of being disinherited, had been in his gr:we; :md that, on the other hand, 
if the unfounded notion did not amount to madness its intluence could not vacate 
the devise . This principle of law appe:u:sto be sound uncl reas;onable as it applies 
to civil cases, from the extreme clifllculty of tracing: with pred!:iion the secret 
motions of a. mind, deprived by disease of its soundness and strength. 

"'Vhenever, therefore, :l person may be considered non compos mentis1 all his 
civil acts are \'Oid, whether th('y can be referred, or not, to the morbid impulse 
of his malady, or enn though to all ,·isible appearances, tot:tlly separated from 
it; but I :1g:rce with Mr. Justice TnACY, t.hat it is not every mun of an idle, fran-

behador1 who is to be considered as a lunatic, either as it 
obligations or crimes; but that he must appear to the jury to be non 

compos menus, in the legal acceptation of the term; and that not at any anterior 
p('riocl, which can have no bearing upon any case whatsoever, but at the moment 
when the contract was entered into or the crime committed. 

"The attorney-general, stuncliug1 undoubtedly1 upon the most revered autlwri
ties of the law, has laid it down, that to protect:L man from criminal responsibility, 
tlicre must be n. total deprivation of memory and understanding. I admit that this 
is the very expression used by Lord COKE and by Lord HALE; but the true in
terpretation of it deserves. the utmost attention and consideration of the court. 
If n total dl'privation of memory was intended by these great lawyers to be taken 
in the literal sense of the words; if it was meant, that to protect a man from 
punishment, he must be in such a state of pro!Strated intcll<::ct, as not to know his 
name, nor his condition1 nor his relation towards others, that if a husband, he 
should not know he was m:trriecl; or, if n father, could not remember that he 
had cbilclrcn i nor know the road to his house, nor his property in it, then no 
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such mac\nes~ enr exiRted in the world. It. j, idiocy olone which pince' 
:L man in this helpless condition: whcrefrom an origi11:1\ mulor,;ranization, tht:r(' 
is the human frame alone, without the human capacity; and which, iudcctl, 

~ec~~~.:1:1e 'vI~:~:~·:~i~~~~i~)~, ~~::a!!;~~:. l~:~~e:1~:e::li1;1;:a'~:~.:·~;;:1fs t:11~·1i1tz~1~1:::c:t~ 
described by Fitzherbert, who knows not to tell twenty shilliug:--;, nor knows hi-; 
own age, or who nas his father.' But in a.II the ca.'iCS which howe filled \\'cst
min~ter II all with the most complicated consiclcrations, the lunatics uncl other 
insane pcr..,ons who h:n·e been the suhjccts of them, haYC not only h:1d memory, 
in my scn~e of the expression, they hnvc not only had the most perfect knowl
edge and recollection of all the relations they stood in towards others, and o! the 
acts and circum.,t:mces of their lh·e:::, but ha,·c, in general, hccn rcmarka.blc for 
subtlety and ttcutencs.<:. Defects in their reasonings hal'c seldom been traceable, 
the clbc:1se consistin~ in the clcJu.;;h·e i::ourcc<;; of thou!!ht; all their dedurlions 
within the scope of the malady being founded upon the immoni.blc assumption 
of matters a~ realities, either without any founch1lion whatsoever, or ~ocli~torted 
and clbfl;ured by fancy, as to be almo:-;t nearly the same thing as their creation. 
It is true, indeed, that in some, perhaps in many ca~cs, the humau mind is 
stunned in its citac\cl, and laid prostrate under the stroke of frenzy; these un
happy sufferers, howe,·er, arc not so mu<:h con~idcrcd by physicians as mania<:~, 
as to be in a Rtatc of delirium from fenr. There, indcccl, all the icle:ts :ire ovcr
whelmecl- for reason is not mere]~· disturbecl, but drh·en wholly frorn her Rcat. 
Such unhappy patients are unconscious, therefore, except a.t short intcrYalis, even 
of extern:1I objects; or, at least, are wholly incapable of considering their rela
tions. Such persons, and such persons alone (except idiots) arc wholly dcprh·cd 
of their umlcrstancling, in the attorney-gcnernl's seeming sense of that exprci-
sion. But these ca!'!eS arc not only extremely rare, but never can become the 
subjects of judicial difficulty. There can be but one judr;mcnt concerning them. 
In other cqses reason is not lfriven from her seat, but distraction sits down upon 
it along with her, holds her trembling upon it, and frightens her from her pro. 
priety. Such patients are \'ictims to delusions of the most alarming description, 
which so o,·erpower the faculties, a.nd usurp so firmly the place of realities, as 
not to be dislodged and shaken by the organs of perception and sense; in such 
cases the lm:lges freciucntly rnry1 but in the same subject. arc generally of the 
same terrific character. Herc, too, no juclidal cliftlcultics can pre~cnt them
selves; for who co11Jcl balance upon the judgment. to be pronounced in case" of 
such extreme disea-;ci' Another class branching out into almost infinite subdi-

uncler inclccd, the fonncr, and C\·ery ca::ic of insanity m:ty bl' 
not of that fri~htful character, but infl.nitely 

various, and often cxtremel)• circumscribed; }·ct where imag:inulion (within the 
bounds of the malady) still hold~ the mo"t uncontrollable dominion oYcr reality 
and fact; :rnd these are the cases which frequently mock the wi..,clom of the wise"t 
in juclici:1l trials; because :such per:sons often rea~on with a.r-.ubtlctywhich pub in 
the shade the orclinar.r perception.., of mankiu<i; the:ir conclusions :trc ju..,t, :rnd 
frequently profoundi hut the prerni-;e::; from which they reason, when within tlu.· 
range of the malacly, arc lmifonnly fal;;;c, not fal.:l' from unr defect of knowlccl!!f• 
or judgment; but becan-.e a clclu..,h·e ima!!e, thl' ill"C'J>:lrahle companion of real 
insanit~·. i~ thru.:;;t upon th(' "ubju!!atecl understanding, incapable of resistance be
ctiuse unconscious of attack. 
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11 Delusion, therefore, where there is no frenzy or ra\'ing madness1 is the. true 
character of insanity; and where it C:\unot be predicated of a man standing for 
life or dcnth for n. crime, he ought not, in my opinion, to be ncquitted; and if 
courts of l:tw were to be go,·ernecl by any other principle, every clepnrture from 
.. ober, rational conduct, would bean emancipation from criminal justice. I shall 
place my claim to )'Our verdict upon no such dangerous foundation. I must con-
vince you, not ouly that the unhappy prisoner was u. within my own 
definition or lunacy, but that the act in question, w:\s the unqualified 
offspring of the disease. In cidl cases, as 1 h:n·e already s1ticl, the law :1\'0icls 

every act of the lum1tiecluring the period of the lunacy; alt.hough the lunacy may 
be exceedingly circumscribed; although the mind may be quite sound in all that is 
not within the shades of the very p:trtial eclipse; nnd although the :tct to be 
:l\·oicled can in uo way be connected with the iufluence of insanity; but to deliver 
:l lnnatie from responsibility to crim inal abo,·e all, in a. case of such 
atrocity as the present, the relation the and the act should be 
apparent. When the connection i8 cloubtful 1 the ju<l~ment should certain ly be 
most indulgent from the greatdifficulty of divinJ! into the secret sources of :1 d is
orclercd mind; but., ~till, 1 think, that as a doctrine of l:tw, the delusion aud the 
act should be co1mccte<I. 

"Yon perceive, therefore, ~cntlemcn, that the prisoner, in naming me for hi1'< 
c:ounsel, has not obt:iined the assistance of a person who is dispo::;ed to C!l rrr thc 
tloctrine of insanity in hisi defence, so far as even the book:o< would warrant me in 
c:lrrylng it. Some of the cases, that of Lord Ferrers, fo r inst:rnce, which I silwll 
consider hereafter, distinguished from the present, would not, in m.v mind, bear 
the shadow of an argument, as a defence ag-ainst au indictment fo1· munlcr. l 
<·annot allow the protection of insanit)· to :L man who onlv· exh ibit;; violcnLnas
"'ions and malignant resentments, acting upon real circumstances: who 
pellecl to cYil from no morbid delusions; hut who proceeds upon the orclinary 
perceptiom; of the mind. I cannot consider such a. man tlS falling- within 1he 
protection which the J;tw gh·e:s, :rncl is bound to give, to those whom it has pleased 
Goel, for mysterious cimses to visit with this most afl:lict.ing cal:1mit)'. 

"llea\onccallbc (e<tllit 

contemplations of sober scn«1.:, 
only whose whole rcasonini:t and 

correspondin;; conduct, thou;;rh by the ordinnry d ictates of reason, 
proceed upon somethin!! which has no foundation or existence. 

"Gentlemen, it has p\eal'-cd God so to vis it the unhappy man before you; to 
-.hake his reason in its citadel; to cause to build up as re:1lities, the most irnpos-
-.iblc phantorm, of the mine\, and to be impclled by them as motives irresistible; 
the whole fabric bein~ nothing but the unhappy vi~ion of his disease - existing 
no where clse- lrnxin~ no foundation wh:ttsoever in the very m1t11re of things. 
Gentlemen, it has been stated by the C!<tablif'hed by c\'i-
ilc111·c, which lam in no comlition to nor 
in contradicting, that. when the prisoner boup:ht the 
:II, or towards his majest)·1 he was well aequaintNI with the naturcaml use of 
it, - that, a" :1 ~oldier, he could not. but kuow that in his hauds it waf.i a f.iure 
in-.trumcnt of death; that when he bou~ht the gunpowder, he knew it would 
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prepare the pistol for its u"e: that when he went to the play-house, he knew he 
was going there, and everything connected with the scene, ns perfectly ns uny 
other person, - I freely admit all tJli<;. I admit, al;;o, th:lt cnry person who 
listened to his conn:rsation, and obsen·ecl his deportment upon his :tpprehensiou, 
must have given precisely the eviclcnce deih·ercc\ by his royal hh;hness the Duke 
of York; and that nothing like insanity ttppearcd to those who examined him. 
But what then? I conceive, gcntlcrnen 1 that I am more in the habit of examina
tion, than either that illustrious person, or the witnesc;;es from whom you h:wc 
heard this nccount; yet l well remember (indeed l ncYer c:111 for!!et it), that 
since the noble :rnd learned judge has presided in this court, I examined for the 
greater part of a day, in this very pla.ce, an unfortunate gentleman who had 
indicted a most affectionate brother, together wilh the keeper of :i nrnd-housc nt 
Jloxton, for h:tving impri~oned him as alun,\lic; whilst, accorclingto hise,·ideuce, 
he ·was in his perfect senses. I wao; unfortunately not instructed in what hi'i 
lunacy consi5ted, although my instructions left me no doubt of the fact; but 
llOt having the clue, he completely foiled me in e,·ery attempt to expose his 
infirmity. You may belic\•e that I left no meuns unemployed which Jong experi
ence dictated; but without the smallest effect. The clay wus wasted, and the 
prosecutor by the most affecting history of unmerited suffering, appcn.rcd to the 
judge and jury, and to a hum:me English audience, as the victim of the most 
wanton and barbarous oppres~ion: at la!'t Dr. Sime;; came into court, who had 
been prevented by busines!', from an earlier attendance; and whose name, by 
the by, 1 obse1Te to-day in the list of the wituesses for the crown. From Dr. 
Sims I soon learned that the \'cry man whom I had been abon an hour examin
ing and with every pos~ible effort which counsel arc so much in the Jrnbit of 
exerting, believed himself to be the Lord and S:wior of mankind; not merely at 
the time of his confinement, which was alone necessary for my defence; but 
during the whole time that he had been triumph in~ o,·er e\·ery attempt to sur
prise him in the concealment of his disease. I then affected to lament the 
indecency of my ignor:tnt examination, when he expressed his forg:h'eness, and 
said, with the utmost gra,·ity anc\ emphasis in the face of the whole court, "I am 
the Christ," ancl so the cause ended. Gentlemen, this is not the only instance of 
the power of concealing this malady. I could consume the day if I were to enumer
ate them; but there is one so extremely remarkable, that I cannot help stating it. 

"Being engaged to attend the assizes at Chester upon a que5tion of lunacy, and 
Having been told that there hacl been a memor;lhle case tried before Lord ~fA~S· 
FIELD in this place, I was anxious to procure a report of it; and from that great 
mun himself (who within these walls will enr be rnerenced), being: then retired 
in his extreme old age, to his scat near Loudon, in my own nCi!!:hborhood, I 
obtained the following: account of it: 1

.\. man of the name of Wood/ said Lord 
MANSFIELD, I h:tcl indicted Dr. Monro for keepin~ him a~ a prisoner er belie\•e in 
the same macl-hou::.e at Haxton) when he w:1s sane . Ile underwent the mo5t 
severe examination by the defendant's counsel without exposing his complaint; 
but Dr. Battye, ha,·ing come upon the bench by me, and having desired me to 
ask him what was become of the princess whom he had corresponded with in 
cherry juice, he showed in a moment what he wa". Ile an5werccl, that there wa-. 
nothing at all in that, because h:n-ing been (as every bocly knew) imprisoned in:~ 
high tower, and being debarred the use of ink, he had no other means of corre· 
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spondcncc but by writing his letters in cherry juice, ancl throwing them into the 
river which surroundecl the tower, where the princess receh·ed them in a. boat. 
There existed, of course, no tower, no imprisonment, no writing- in cherry 
juice, no river, no bo:Lt; but the w1101e the mvctel't\lc phantom of a. morbid 
imagination. l iiruncdiately,' coutinuecl Lortl l\l.\.:..'SFH;1.1>, 'directed Dr. 
Monro to be acquitted; but this man Wood, being a nwrchant in Philpotlanc, 
and having been carried through the city on his way to the m:ul-house, 
he indicted Dr. 1\fonro o,·er again for the trespass and imprisonment in 
London, knowing that he had lost his cau<se by speaking of the princess at West
minister: and such,' said Lord l\lANSF1•;t.n, 'is the extraordinary subtlety and 
cunning of madmen, that when he was c ross-examined on the trial in Loudon, 
as he had succes!'lfully been before, in order to expose his m:iclness, all the 
ingenuity of the bar, uucl all the uuthorily of the court could not make him say a 
siug:le syllabic upon that topic which had put an encl to tile indictment before, 
although he still had the same imlclible impres<sion upon his mind, as he signified 
to those who were near him; but. conscious that the delusion had occasioned bis 
defeat at Wcstrninister1 he obstinately persisted in holding it b:1ck.' 

"Now, gentlemen, let us look to the application of these ca.sci;. I am not 
ex:uniniug, for the present, whether either of these persons ought to ham been 
acquitted, if they had stood in the place of the prisoner now before you; that 
is quite a distinct consideration which we shall come: to hereafter. The direct 
application of them is only this: that if l bring before rou such evidence of the 
prisoner's insanity as, if believed to h:n·e really existed, slrnll, in the opinion 
of the court, as the rule for your verdict in point of la,,·, be sufficient for his 
delivcrance1 then that you ought not to be shaken, in giving full credit to such 
ev idence, notwithstanding the report.of those who were prcscnt~1this apprehen
sion , who describe him as discovering no symptom whatc,·crofmental incapacity 
or disorder; because I have shown you that insane persons frequently appear in 
the utmost state of ability and composure, e\·cn in the highest parox.vsms of 
insanity1 except when frenzy is the characteristic of the disease. In this respect, 
the cases l haxe cited to you, have the most dccidecl application; because they 
apply to the O\'erthrow of the whole of the evidence (admittiug at the same time 
the truth of it,) by which the prisoner'!<. case can alone be cncouutc rccl 

"But it is said that whatever delusions may o\·crshaclow the mind, c\·er~· person 
ought to be responsible for crimes who has the knowledge of good anc\ c,·iJ. 
I think J can presently convince you that there is something: too general in U1is 
mode of consitlcrim? the subject; anti you do not, therefore, find auy such 
proposition in the language of the celebrated writer alluded to by the attorney
gencr:il in his speech. Let me suppose th:1t the character of :rn insaue delusion 
coui;;;isted in the belief that some given per~on was any brute animal, or au 
inanimate bein~ (and such cases lu~n existed), and that, upon the trial of such 
fL lunatic for murder, you firmly, upon your oath1:! 1 were co1wincccl, upon the 
uncontradictccl evil.lcnce of an hundred persons, that he bclie\'ed the man he 
had destroyed to have been a potter's n~ssel; that it was quite impossible to 
doubt that fact, although to all other intents uncl purposes he was sauc, con
versing, rensoning :ma acting as men not in any manner tainted with insanity 
converse and reai;;;on i!;cd coucluct themi;;;eJ\·ci;;;: and suppo!'le, fllrther1 that he 
believed the ma.n wi1om. he destroyed, but whom he destroyed :l!'l a. potter's 
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,.c.,o;cl, to be the property of :rnothcr; and that he h;1d malice a!,?ainst i;;uch sup
posed per.;011, :l1Hl th·tt he mc:rnt to injurc him, knowin!! the act he wai;; doin~ to 
he malicious and injurious; :rnd that, in ~hart, he had foll k110\\·lc<l!!c of nil 
the principles of good and evil; yet would it be PO"Siblc to convict such a. 
person of mun\cr, if, from the iuflucncc of his dbcitsc, he was of the relation 
he ~toad in to the man he hall dc~troyccl, and was utterly uncousciou.., that he 
had struck at the life of :t hmnan bcin~? l ouly put thi~ Cihc, ancl man~· others 

to illu~tratc that the knowledge of ~ood aud C\•il 

cxbt in a, corner of the mind as might 
in ::i. civil ca::-:c, yet that he ought 

not to be protected if not in..,anity, luHI impcllccl him to 
lhe a.ct for which he was criminally to an>iwer; because, in such ::i. c:lsc, the act 
might be justly ascr ibed to nrnli,gnantmoti\·es, and not to the dominion ofclis-

1 am not clisposecl to cli::-pute such a. proposition, in:~ case which would 
to it, ancl L can well (';Onccive such cases may exist. The question, 

which you will h:we to try is this: Whethe1\ when thi.;,; unha,ppy man 
the pistol in a. direction which convinced, and ou~ht to cOJJ\'incc, 

1.ffery person that it was pointed 1tt the king, he meditated mischief :rncl violence 
to hi.s majesty, or whether he came to the theMre (which it is my purpose to 
l'1Stablish) under the dominion o{ the most melancholy ins:mity that e,·cr degraded 
and OYerpowcred the faculties of man. I :lclmit that when he bought the pistol, 
and the gu11powder to load it, and when he loaclccl it and cnme with it to the 
theatre, and Iastl~·, when he discharged it, cYery one of these acts would be 
overt acts of compassing the kin~'s death, ii at all or any of the~e periods he 
was actuated by that mind and intention which would ha.ve constituted murder 
iu the case of an indidduul, if the incliviclual had been actually killed. I a<lmit, 
also, that the in this case, lhe traitorous, intention must be 
inferred from all these I Ctlll rebut the inference by proof. Ii I 
were to tire a pistol you, g:cntlcmcn, where you arc now siting, the 
act wou ld uncloubtedly infer the malice. The whole proof, therefore, is uncloubt
t'dly cast upon me. Jn every case of treaE"on or murder, which arc precisely the 
... amc, excepting lhat the unconsummated intention in the case of the king is the 
:-ame as the actual murder of tL prh·ate man, the jury must impute to the person 
whom they condemn by their ,·enlict the moth·e which con~titutes the crime; 
and your pro,·ince to-clay will therefore be Lo decide whether the prisoner, when 
he clicl the act, was under the uncontrollable dominion of insanity, and was 
impelled to do it by a. morbid delusion; or whether it was the act of a man who, 
though occtlsionally mad, or even at the time not. properly collected, was yet not 
actu:ltecl by the disease, but by the sn~~estion of ti ·wicked :u1cl malignant dis
po~ition. I admit, therefore, frct!ly, that if :lftcr you have heard the rvidence 
which [ hasten to lay before you of the state of the prisoner's mind, :rncl clo(:e 
up to the very time of this cata<;troph('. you shall "till not feel your ... eln• ... cl<'llrly 
justified in negativing tbe wicked motives imputed by this indictment, I ..,hall 
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le:we )'OU in the h:mds of the teamed judges to declare to you the law of the 
land, and !'-hall not seek to place society in a, state of uncertainty by any appeal 
:id<lrcssed only to your comp:h-.ion. l am appointed by the court to claim for 
the pfr.,oner the full protection of the law, but not to misrepresent it in his pro-

"Cil'lllkmen, the fact:-. of this melanchol~· c:1se lie within a, narrow compttss. 
''The unfortunate person before you was a :soldier. li e became so, l bclieYc in 

the yC'ar 11!13, and is now about twenty-nine years of age. Jl c scrYccl in I•'lan
<IC'r.:;, under the Duke of York, as :1ppe:1rs by his Hoyal J l i~hnc!o;s's e,·idcn<'c; and 
being a most approved .:;01tlicr1 he was one of those sin::rlecl out as an ordcrlyman 
to attend upon the person of the commander-in-chief. You ha,•e been witnesses, 
~cutlcmcn, to the c:1lmne:-.:-, with which the pri&oncr h:ts i:;itten in his phtce during 
the trial. There was but one exception to it. You ~aw the emotion which ovcr
powncd him, when the illustrious pcr~on now in court, took his se:1t upon the 
h<'nch. Can you then believe, from the e,·iclcnce, for I clo not ask yon to judge 
ai,; physio!?nomist«, or to ~i\'C the rein to compassionate fancy; hut can there be 
any doubt that it was the ~cncrous emotion of the minc\ 1 011 ~cein,;:? the prince, 
unc\er whom he had sen·ctl with !'O mnch bravery and honor? Every man cer
tainly mu:st judge for him ... rlf. lam counsel, not a witness, in the cause; but it 
is n mo-;t "triking circunbtancc, when you find from the Crown's eYidcncc, that 
when Ill' was dra!?ged tlm.>ugh the orche~tra under the staf!c, :md char~cd with 
an act for which he con ... idPrcd hi~ life as forfeited, he aclclrc~sed the Duke of 
York with the same cnthu ... i:1~111 which has nrnrkcd the demeanor l am advert. 
in~ to. ~Ir. Richard-.on, who ... howc<l no disposition in his e'·i<.lence to help the 
prh .. onc r, but who spoke with the calmncssa.ncl circumspcclion of trnth, and who 
had 110 idea that the person he was examining was a lunati<", has given you 
the account of the burst of affection on his first seeing the Duke of York, ngainst 
who"C' father and so\·e reifrll he wns ~upposcd to lrnYe had the consciousness of 
trrni,;on. The kin~ him-.;cJf, whom he was supposed to hnvc so mali;:rn:lntly at
taC'kecl, ncn·r had a. more gall:mt, loyal, or suffcrin~ soldier. Jli ,;; gallantry and 
lo.r:11tr \\ill be proYed; his sufferings ~peak for themscln~. 

41 .\bout fl\'e miles from Lii;lc, upon the attack made on the British army, th!~ 
unrortun:ltc soldier wns in the Fiftt.'cnth Li!!ht Dragoons, in the thickest of the 
r:rnh, expo..,in~ his life for his prince whom he Is supposed to-clay to have 
"0ll~ht to murder; tl1c first wound he rcceive<l j.:; most materially connected with 
the subject we are now consi<lerinf!; .rou mny sec the effect of it now. ThC' 
point of a swo1·cl was impelled w:!;aiust him with all the force of a. man urf.ring his 
horse in battle. \Vhcn the court put the prisoner under my protection 1 I thought 
it my <luty to bring )Ir . Cline to in-.peet him in Ncwr;ate i :incl it will appear by 
the l'\'iclenec of tlrnt excellent an<l cou«cientious per-.on, who is know11 to be one 
of the first anatomists in the world, tJ1at from thi.;; wound one of two things 
mu.:;t hn,·c hnppcned: either that by the immediate operation of surzery the clis
plnce<l part of the skull mu.:;t h:H'c been t:1ken away or been forced inward in the 
brnln. The second <o:troke, n\"o ~peak.:; for it..,el(; you may now see its effects. 
(Here Mr. Er,..,kine touched the head of the prisoner.) He was cut a.cross all 
the nerves which gh·c :-.cn:sibility ancl ;uiimation to the body, and his head huner 
down ahnoi-;t cli-.scverecl, until by the art of surgery, it was plttcccl in the posi
tion In which you now see it; but thus, almost dcstroycd1 he still rccollectecl his 



210 TllE LEOAL TEST OF IN:::!ANITY. 

Note". 

duty, and continued to maintain the glory of hb country, when n sword diYiclcd 
the membrane of his neck where it termin:ttcs in the head; yet he still kept hi" 
place, though his helmet had been thrown off by the blow which I ~cconc\ly clt·
scribcd, when by another sworcl, he was cut into the n~r.r brniu. You nw.y now 
sec its membrane uncovered. l\lr. Cline will tell you that he examined thc8e 
wounds, and he can better describe them. 1 h:t\'C m~· ... clf seen them, but :lm uo 
surgeon; from his c,·iclcncc you will han to consider their consequences. It 
nrnybc said that many soldiers receive grie,·ous woundi;, without their producin~ 
insanity. So they may uncloubtcclly1 but we urc here upou the fact.. There was 
a. discussion the other day, 011 whether n man, who had been :-.ccmin~ly hurt by n 
fall beyond remedy, could get up und walk; the people around said it. was im
possible, but he did get up and walk, and so there w:b an end to the impossibility. 
The effect of the prisoner's wounds were known the immediate c\·ent of in 
sanity, and l\Tr. Cline will tell you, that it would 
any other event hacl followed. We arc not here upon a cu~c of 
from the spiritual part of man, as it may be affected """'''"'""v ,,,;.,, 
temperance, or by \"iolent passious, 
certain; but we have to deal with a 

the disease is, from its very nature, 
prisoner) has become insane from \'iolencc 
fects its struct.ure, however such a man m:ty appear orca.,.ioually to others, hi<: 
disease is immovable; ;llld if the prisoner, therefore, were to Ji,-c a thous:t1Hl 
years, he nc,·cr cou ld recover from the consequence~ of that clay. 

"Bnt this is not all. .Another blow was still aimed at him, " ·h ich he hdcl up his 
arm to a\"oid, when his hau<l was cut into the bone. It is t.n :tfl!icti n~ subject, 
gentlemen, and better to be spoken of by those who und~r~tand it; and to end 
all further cl(;scription, he was then thru<;t almo~t throu!{h anc\ throu~h the body 
with a baronet, ancl left in the ditch among the slain. Jlc was afterwards car
ried to an hospital 1 where hew:i.s know11 by his ton!!uc to one o[ his countrymev, 
who will be examined us a witness, who found him 1 not rnerclr as a wounded 
soldier depri\·ed of the power of his body, but bereft of hi,;; senses fore\"cr. 

" IJ e was affcctccl from the very beginning, "ith thatspcciel:i of madness which, 
from violent agitation, fills the mind with the rnoo:t inconceh'ahle ima!!;inatious, 
wholly unflttin!! it for all dealing with human affair,;; accl•rclin~ to the l:.Ober esti
mate and :stanclard of 1·eason. He imagined that he had con:;t:wt inttrcour<:e 
·with the Almig:hty Author of all things; that the world was coming to a conclu
sion, and that like our blessed S:n-ior, he was to sacrifice himself for its sah-atiou. 
And so obstinately did this morbid ima:ze continue, that you will be co1winccli 
he went to the theatre to perform, as he ima!!ined, th:it blessed sacrifice; am\ 
because he would not be guilty o[ suicide, thou!!h c::illecl upon by the impcriou ... 
-voice of heaven, he wi~hed that by the appearance of crime his life might be taken 
:away from him by others. This bewildered, cxtr:intgant species of ma.cine~,;;, 

appeared irnmecliatcly after his wounds on his flro;;t entering the hospital, and 011 
the very same account he was discharged from the armr on his return to Em?
Jand, which the attorney-general very honora.IJly and cundidlyscemecl to intimate. 
To proceed with the proofs of his insanity down to the very period of his sup
]>osed guilt. This unfortunate man before you is the father of an infant of eight 
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months, and I ha,·c no doubt, that if the boy had been brought into court (but 
this is a. gra,·e place for the consideration of justice, aucl not a. theatre for stage 
effect), - I i;;ay, I have no doubt whatever, that if this poor infant had been 
brought into court, you would have seen the unhappy father wrung with all the 
emotions of parental affection; yet upon the Tuesday preceding the Thursday 
when he went to the play-house, you will find his disease still urging him forward 
wilh the impression that the time was come when he must be destroyed for the 
benefit of mankind; ancl in the confusion, or rather delirimn of this wild concep
tion, he came to the bed of the mother, who had this infant in her arms, and en
dca,·ored to dash out its brains against the wall; the family was alarmect1 and 
the ucighbors being called in, the child was with difficulty rescued from the un
happy parent, who, in his madness, would have dcstrnyccl it. 

"Now let me for a moment suppose that he had succeeded in the accomplish
ment of his insane purpose, and the question had been whether he was guilty 
of murder. Surely, the affection for this lufau t, up to the very moment of his 
clistractccl violence, would have been conclusive in his f:wor, but uot more 50 
than his loyalty to the king, and his attachment to the Duke of York, as appli
cable to the case before us i yet. at that ver.r period even of extreme clistrnct.iou 
he com·ersed as rationally on all other subjects as he did to the Duke of York 
:lt the thc:ltrc. The prisoner knew perfectly th:lt he was the husband of the 
woman and the father of the child; the tea.rs of affection ran clown his face nt 
the ,·cry moment when he was about to accomplish its destruction; but during 
the whole of this scpne of horror he was not at :tll cleprh·ed of memory, in the 
attorney-gcneml's sense of the expression i he could ha,·e communic:1ted, at 
that very moment, e\·cry circumstance of his past life, and c,·erything connectecl 
with his pn:sent condition, except only the qunlity of the act he was meditatiug. 
In that he w:ts under the overruling dominion of a morbid imagination, and 
concch·ed tk1t he was acling ugain~t the dictates of nature in obedience to the 
superior commands of Heaven, which had told him th:it the moment he wa$ 
dead, and the infant with him, nll nature was to be changed, and all maukind 
were to be redeemed by his dissolution. There was not au iclca in his mint!, 
from the beginning to the encl, of the destruction of the king; on the contrary, 
he alw:1ys maintained his loy:llty; lamented that he could not go ngain to fight 
llis battles iu the field; and it will be pro,·ed that only a few clays before the 
period in question, being present when u song was sung, indecent, as it regardecl 
the person and condition of hi s majesty, he left the room with loud expressions 
of indig-1111tion, and immediately sang ' God Save the King,1 with all the enthu
:-;iasm of an old soldier who had bled in the sen·ice of his country. I C'Onfess to 
you, gentlemen, that this last circumstance, ,,·hich may to some appe:1r in,.ig· 
niflcant1 is1 in my mincl, most momentous testimony; because, if this man Jrnd 
been in the habit of associating with persons inimie;ll to the government of our 
country, so that mischief might ha,·e been fairly argued to have mixed itsel f 
''ith madness (which, by the by, it frequently docs); ii it could in an.r way ha,·c 
been collected, that from his disorder, more ensily inflamed and worked upon, 
he had been led away by disaffected persons to become the instrument of wick
edness; if it cou ld have been established tlwt such had been his companions and 
hnbits, I should h:we been ashamed to lift up my ,·oice in his defence, I should 
ha,·e felt that, however his mind might have been weak !l.nd disorclerecl, yet 
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if his unclcrstanding sufficiently existed to be methodically rtctcd upon, ns nn 
instrument of malice, I could not hnxe askecl for an acquittal i but you tine!, on 
the contrary, in the case before you, that, notwithstanding the opportunity which 
the crown has bad, and which upon all such occasions it justly employs to detect 
tret>.i;;on, either against the person of the king or ngainst his government; uot 
one witness h:1s been able to fix upon the prisoner befo re you any one compn11io11 
of even a doubtful description, or any one expression from which disloyalty 
could be inferred, whilst the whole history of his life repels the imputuliou. 
His cour:H!c in defence of the king nnd his dominions, and his affection for his 
"=On 1 in such unanswerable' c,·idcnce, all speak aloud against the presumption 
that he went to the theatre with a. mischievous iutcntion. 

"To recur again to the evidence of Mr. Richardson 1 who delivered most hon
~rable and impartial testimony, I certainly am obliged to admit that "hat. a 
prisoner says for him:sclf, when coupled at the very time with :rn m·crt a<:t 
of wickedness, is no C''idenec whatc,·er to alter the obvious qu:11ity of the tt<:t 
he has committed. If, for instanc<', 1 who am now addrcs~in!! you had fired the 
same pistol towards the box of the king, and having been c\r;l~£;ecl 1rnclC'r the 
orchestra, and secured for criminal justice, I hacl ~aid that 1 had no intention to 
kill the king, but was weary of my life, and meant to be condemned as guilty, 
would any man1 not hirn'5elf insane, consider thnt as a. defence? Certainly not, 
becau:se it would be without the whole foundation of the prisoner's pre,·ious 
condition; part of which it is even diftlcult to apply, closely and clircctlyby strict 
evidence, without taking his undoubted insanity into cons.icleration, bec:wse it 
is his unquestionable insanity which alone stamps the effusions of his mind with 

itself, but in most confused images, upon this 
unfortunate man was be destroyed, but oug-ltt not to destroy him
self. lie once had the idea of tirin~ onr the kin~'s cnnia:!C in th<.' :-:trcct, but 
then he ima!!inrd he should be imnwcliatcly killed, which w:1s not the mode of 
propitiation for the world; :md as our Sa\'ior, 
the gurclen fallen ;incl alllicted beinµ:, after 
out of hed to returned also to the garden, sa.yinµ:, as hl· afterwards 
:-;aid to the Duke of 'that all was not over; that a great work had to he 
fini ... hecl;' and then he remained in prayer, the victim of the same melancholy 
''isitation. 

"Gentlemen, these arc the facts, freed from enn the posi;;ibility of :irtiflcc or 
disgube; because the testimony to support them will be beyond all doubt; and 
in contemplating the law of the country, and the prcccclcnts of its justice, to 
which they must be applied,, l find nothing to challenge or quc,,tion. I appro\·c of 
them throu~hout; I subscribe to all that is written hy Lord Il.\LE; I agree with 
:111 the authorities, cited by the attorney-general from Lord COKE; but above 
all, I do most cordially agree in the instance of convictions by which he illu!s
trated them in his able address . I ha\'e now lying before me the case of Earl 
Ferrers; unquestionably there coulcl not be a. shadow of cloubt

1 
and none appears 

tO ha\·e been cntertainctl of his guilt. I wish, indeed, nothing more than to 
contra"t the two cases; a.ncl l'O far am I from clisputin~ either the principle of 
that conde1111rntion, or the c\·iclence that w:b the foundation of it, th:1t I invite 
you to examine whether any two iustauccs in the whole body of the criminal Jaw, 
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arc more diametrically opposite to each other than the case of Earl Ferrer_.. and that 
now before you. Lord J.<'crrers was di,·orced from his wife by net of Parliament; 
and a person of the name of Johnson who had been his stewardi hacl taken part 
with the lady iu that proceeding, and had conducted the business in carrying the 
act through the two Houses. Lord :Fcn crs consequently wished to turn him out. 
of a farm, which he occupied under him; but his esta te being in trust Johnson 
was supported by the trustees in his po~session; there were also some differ
ences respecting: coal mines; and in conscquc11ce of both transactions, Lord 
Fcrrcrs took up the most ,·iolent resentment against him. Let me here observe, 
gentlemen, that this w:ts not a re::;entment founded upon any illusion; not a 
resentment forced upon a clistempcred mind by foll:tcious images, bntdependiug 
upon actual circumst:.rnccs and real facts; and acting like auy other man under 
the influence of malignant ptlssion~i he repeatedly declared that he would be• 
revenged upon l\fr. Johnson, pa r ticularly for the part he ha.cl taken in deprh·ing 
him or a contract respecting the mine,;. 

"Now suppo..,c Lord Fcrrcrs could ha\'e showed that no difference had ever 
ex istecl rcg-ardin!! his wife at all-that Mr. J ohusou had uenr been his steward, 
n.nd that he had ouly1 from clclusiou, bclic,·ccl so when his situation in life was 
quite difforcut. Suppose, further, that an illu:,;i,·e inrngiuation had alone 
suggested to him th:tt he had been thwarted by Johnson in his contract for these 
coal miues, there neve r having been any contract at all for coal mine_..: in short 
that the whole bar:.is of his enmity was without any foundation in nature and had 
been shown to h:1,·e been a morbid image imperiously fastened upon his mind. 

uch a case as that would have exhibited a ch:~ractcr of iusauity in Lord l:'crrers 
extremely different from th:tt in which it wa-.; presented by the cviclcuce to his 
peers. Before thc.:m he only appeared us a man of turbulent passions; whose 
mind was disturbed by no fallacious images of things without existence; whose 
quarrel with Johnson was founc\cd upon no illu"iions, but upon cxic.;tiug facts; 
ancl whOf.;C re~cntmcnt proceeded to the fatal consummation with all the ordinary 
indications of mischief and malice: uucl who conducted his own defence with 
the greah.!.!:it dexterity and skill. Who then could doubt that Lore\ Ferrers was a 
murderer? When the act was clone he said, 'lam glad I have clone it. Il e was 
a villaiu and I am re,·cngecl.' But when he n.ftcrwarcls saw that the wound was 
probably mortali and that it invoked conseriuences fatal to himself, be 
desired the surgeon to take all possil;le care of his patient, and, conscious of his 
crime, kept at b:1r the men who came with arms to arrest him; showi ng from the 
beginning to the end, nothing that does not generally accompany the crime for 
which he was condemned. Ile was pro,·ed to be ~:me, to be a man subject to 
unreasonublc prejudices, aclclictccl to ab.!:iurcl practice:-, :md :1gitated by violent 
passions; lm t the act was not clone under the dominion of uncontrollable dis-
ease; and whether the mischief and malice were in the 
mind of a man who~e passions bordered upon, or it 
did not convince the lords, that, under all the circumstances of the case, he was 
notn.fltobjcct of criminal justice. 

cc In the s:1me manner, Arnold, who shot at Lord Onslow, and who was tried at 
J\im!''>ton soon after the black act passccli on the accession of George l. 1 Lorcl 
Onslow hiH·in!! hecn ,.i!!ilant ar:. a magii;;tratc in suppressing cl uh<;, which were 
supposed to have beeu set on foot, to disturb the new government. Arnold had 
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frequently been hennl to clcclare thnt Lord Onslow would ruin his country; and 
:-i.It.hough he appeart!cl from the c,·itlcncc to be a. man of most wild and turbulent 
mannerf;1 yet the people round Guilford, who knew him, did not, in general 
consider him to be insane. His colmscl could not show tlutt any morbid delu
:-.ion had C\'CI' oven•lrnclowed his unclerf'tauding- they cou ld uot -i:how, a~ I shull, 
that just before he shot at Lord On::ilow, he lrnd endeavored to clcst!'oy bis own 
beloved child. It wns a case of human resentment. 

11 I mi:.?.ht instanct>, :1lso, the case of Olh·er, who wn.>< inclictNl for the murder of 
)fr. Wood, a. potter in Srnffor<lshire. Mr. Wood had rdu:-.ed his daughter to thi!'I 
mnn in marriage. My friend 1Hr. Milles was couu.,;cl for him at the assizes. He 
hncl been employed as a sur~eon and apothecary by the father, who forbid him 
his house, and desired him to bring in his bill for payment; when in the agony 

• of disappointment and brooding o,·er the injury he had suffered, on his being 
admitted to Mr. Wood, to recciYc payment, he shot him upon the spot. The trinl 
occupied a great part of the day; yet for my own part I canuotconceive th:1t there 
was anything in the case for a jury to deliberate on. Il e was tt man acting upon 
existing facts and upon human resentments connected with them. He wus at 
the Yery time carryiu.z on his business, which required learning and reflection, 
and, indeed, a reach of mind beyond the ordinary stundard, being tl'ustcd by all 
who knew him as a practis<.:r in medicine. Neither did he go to J\Ir. Wood under 
the influence of illn ... ion; but he went to destroy tile life of a man who was not 
placed exactly in the circumstances which tile miud of the criminal represented 
him. He wc11t to execute vengeance on him for refusing: his d:1u~htcr. Jn such 
a case there might, 110 doubt, be passion approaching to frenzy, but there wanted 
that characteristic of madness to emancipate him from criminal justice. 

"There was another instance of this description in the case of a most unhappy 
woman, who was tried in Essex for the murder of Mr. Erl'ington, who had 
seduced and abandoned her and the children she had borne to him. It must be 
a consolation to those who prosecuted her, that she was acquitted, as she is at 
this time, in a most undoubted and deplorable state of insanity; but I confess, 
if I had been upon the jury who tried her, I shou ld have entertained great doubts 
and dimculties; for although tl1e unhappy woman had before exhibited strong 
marks of insanity, arising from grief aud disappointmt!nt; Y'!t she acted upon 
facts and circumstances, which hacl :rn existence, and which were calculated upon 
the ordinary principles of human action to produce the most violent resentment. 
Mr. Errington having just cast her off and married another woman, or taken her 
under his protection, her jealousy was excited to such a pitch as occasionally to 
overpower her understanding; but when she went to Mr. Errington's house, 
where she shot him, she went with the express and deliberate purpose of shooting 
him. That fact was unquestionable; she ·went there with a resentment long 
rankling in her bosom, bottomed on an existing founda.tion; she did not :\Ct 
under a delusion that he had deserted her when he had not, b11t took renn!!'c 
upon him for an actual desertion; but still the jury, in the humane consideration 
of her suffel'im:;s, pronounced tbe insanity to be predominant over resentment 
and they acquitted her 

But let me suppose (which would liken it to the case before> us), that she had 
never coh:1hited with :'<Ir. Errin~ton: thatc;hc never had h:ulcl1ildrc11 hy him; and 
consequently, thnt he neither had, nor could possibly have deserted or injured 
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her, - let me suppose, iu short, that she had never seen him in her life, but that 
her resentment had been founded on the morbid delusion that Mr. Errington, 
who had never seen her, had been the author of all her wrongs and sorrows; and 
that, under that diseased impression, she had shot him. If that had been the 
case, gentlemen, she should ha.ve been acquitted upon the opening, and no judge 
would have sat to try such a. cause; the act itself would have been dech;iYely 
characteristic of madness, bec.rnse being founclecl upon nothing: existing, it could 
not have proceeded from malice, which the law requires to be charged and proved, 
in every c:1se of murder as the foundation of a conviction. 

11 Let us now recur to the cause we nrc engaged in, and examine it upon these 
principlc8, by which I ilm ready to stand or fall, in the judgment of the court. 

"You h:tve a man before you, who will appear, upon the evidence, to have re
ceived these almost deadly womnls which I described to you, producing the im
mediate anti immontble effects which the emi nent sur~eon, whose name I have 
mentioned1 will prove that they cou ld not but h:we proc\ucec\; it will appear, 
th:lt from that period he was Yisitccl with the severest paroxysms of madness, 
and was repeatedly conftned with all the coercion which it is necessary to prac
tice upon lunatics; yet whilt is quite clccisi\•e against the imputation of treason 
:tg;ainst the person of the king, his loyalty never forsook. S:tnc or insane, it was 
his very characteristic to love his so\•ereign and his country, although the delu
sions which distracted him were sonu.:times in other respects, :is contradictory 
a,.; they were violent. 

"Of this inconsistency there was :i most strik ing instance on only the Tuesday 
hefore the Thur.-;day in question, when it will be proved, that he went to see one 
Truelock, who had been committed by tlte Duke of Portl:md as a. lunatic. This 
man lrncl taken up an ide:t th:tt our Savior'sseconc\ ach·ent and the dissolution of 
all human thin;;::; were at hand, and conversed in this strain of m:i.clness; this 
mixing itself with the insane delusion of the prisoner, he immediately broke out 
upon the snbject of his own propitiation nncl sncriftcefor mankind, although only 
' he day before he had exclaimed, that the Virgin Mary was a whore; that Christ 
was u. bastard; that God was a thief, and that he and this Truelock were to live 
with him nt White Conduit House, and there be enthroned together. His mind, 
in shorL, was O\'Crpowerecl with distraction. The charge against the prisoner is 
the overt act of comp:1ssing the death of the king, in firing a. pistol at his majesty, 
an act which only differs from murder inasmuch as the bare compassing is equal 
to the :lccomplishment of the malignant purpose; and it will be yom office, un
der the advice of the judge, to decide by your verdict to which of the two 
irnpubts of the mind you refer the act in question; you will hllve to decide 
whether rou attribute it wholly to mischief and malice, or wholly to insanity, or 
to the one mixing itself with the other. If you find it attributable to mischief 
and malice on ly, let the man die. The J:iw dem'mds his death for the public 
.... :1fety. If you consider it as conscious malice nnd mischief mixing itself with 
insanity, I leave him in the haucll'i of the court, to say how he is to be dc:1lt with; 
it is a question too difficult for me. _[ do not stand here to disturb the order of 
.. ocicty, or to bring confusion upon my country, but if you find that the act was 
committed wholly under the clomiuion of if you arc satisfied that he 
went to the theatre contemplating his own only, and that when he 
tirc·d the pbtol, he <lie\ not malicioui;;;ly aim at the pero;on of the kiuz, you will 
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then be bound, ew•n upon the JH'inciple which the nltorncy-gcncr:\\ him.o;iclf 
humanely and honorably stated to )'OU, ~o acquit this unhappy prisoner. lf, In 
bringing these considerations here:lftcr to the standard of the eYiclcncc, an~· 

doubts should occur to you 011 the subject, tl1c quc:;tion for your decision will 
then be, which of the two altcrnati\•c:s i'i the most probable, - :i duty which you 
will perform by the exercise of that reason of which, fo1· wise purpose:-:, It has 
pleased God to deprive the unfortunate m:tn whom you arc trying; your souncl 
unclcrstancling will ca~ily enable you to c\i!-itin~uish infirmities which arc misfor
tunes from motives which :uc crimes. Before the day cncls the C\'iclcncc will be 
clccisive upon this subjl•ct. 

"There is, howeYer, nuother consideration which I ought distinctly to present 
to you; because l think that more turns upon it than any other ,·icw of the sub
ject; n:mwly, whether the pri.,oncr's defence can be impeached for artifice or 
fraud; because l admit, that ij :it the moment when he wns apprehended, there 
can be fairly imputed to him any pretcuce or counterfeit of insanity, it. would 
taint the whole case, auc\ Jca,·e him without protection; but for ~uch 
there is not even the shadow of foundation. Jt is repelled by the whole 
and character of his clisc:lsc, as well as of his life, imlcpendcnt of it. [f you 
were trying a man under the black act, for shooting at another, anli there wus a 
doubt upon the question of malice, would it not be important, or r:lthcr clccish·e 
evidence, that the prisoner had no resentment ag:1iu~t the prosecutor, but that, 
on the contrary, he was a mnn whom he had alway~ lo,·ecl and sen·c<i? Now the 
prisoner ·wns maimed, cut clown, and dcstroyecl in the scr\'icc of the kin~. 

11 Gentlemen, another reflection prcs,!.;Cs very strongly ou my mind, which I find it 
clitncult to suppress. Jn c\·ery State there ure political differences aucl parties 
:rnd indivicln:tls disaffected to the system of gonrnment under which they lh·e as 
subjects. Thcl'e arc not many such, I trust, in thi.s country; but whether there 
arc nrnny or any of such per,.:;.ons, there is one ci1·cumst3nce which ha<; peculiarly 
distinguished his majesty's life and reign, and which is in itself :1s nn host in the 
prisoner's defence; since, amidst all the treasons nncl all the seditions which 
have been charged on reformers of government as conspiracies to disturb it, 110 
h;rndor voice has been lifted up against the person of the king; there IHffe, in
deed, been unhappy lunatics, who, from ideas too often mixing thcmsch·es with 
insanity, haxe intruded themseh·es into the but no malicious atttlek ha~ 
ever been made upon the king to he his majesty's character 
and cone\ net have been tt safer shield or laws. Gentlemen, I 
wish to continue th:1t ~a.creel life, that .... ecurities; [ seek to con-
tinue it uucler that protection where it has been 1:>0 1011_;,;' protected. We arc not 
to do edl that good may come of it; we arc not to stretch the Jaw to hedge 
round the life of the king with a greater security thau that which the Did1w 
Pro,·ic\encc has so happily realized 

"Perhaps there is no principle of reli~ion more "tronz\y inculcatccl 
sacred Scriptures than by that bcamiful aud e1u.:ouragili!! 11: ........ 011 of 
himself upon confltlcuce in the dh·i ue protection: 1 'l'•1kc no heed for you· 
life, what ye :;hall cat, or what ye ~hall drink, or wherewithal ~·c :-.hall be clothl·tl; 
but sc<'k ye first the kiugdom of Ood 1 and all the<;e things shall be aclclcd unt, 
you.' By which it is unclouhtcclly not int('nclecl that we are to clisrezard tlw 
conservation of life, 01· to nc!!ll'ct thl• mean ... necessary for it:;. sustenation i nor 
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that we arc to be corclcs~ of whatc\·cr may contribute to our comfort and happi
ness; but thut we should be contented to receive them :1s they arc ginn to us, 
and not seek them in the violation of the rule and order appointed for the gO\·
ernment of the world. On this principle nothing can more tend to the security 
of his m:ijesty and his go,·cmmcnt, than the scene which thb; ck1y exhibits in the 
calm, humane, and impartial a(lministratiou of justice; :rnd if in my p:trt of this 
solemn duty, I have in any maHner trespassed upon the ju,.;t security pl'OYidcd 
for the public happiness, [wish to he corrected. I clccl:lrc to )·ou, solemnly, that 
my only aim has been to secure for the prisoner at the bar, whose life and death 
arc in the balance, th:1thcshoulcl be judged ri!!idly by the c,·idencc and the law. 
1 have macle no appc;1J to your passions, )OU han no right to exercise them. 
Thi,.; is not c,·cn aca,.,e in which, if the prisoner be founcl guilty, the royal mercy 
!Should be comisclled to interfere; he is either an account:1ble being, or not ac
countable; if he was unconscious of the mischief he was engaged in 1 the law b 

but if when the e\"idcncc closes, you think J1c 
meditated the treason he i~ charged with, it is 

impo'isible to conccin: n. crime more Yile and dctest:tblc: :rnd I should consider 
the king's life to be ill-attencled to, indeed, if not protected by the full ,.il!Or of 
the Jaws, which are watchful ovc1· the securit_rof the meanest of his subjects. It 
is a most important cons iclcr:llion both as it ret,?"ards the prisoner, aucl the com
munity of which he isa member. Gentlemen, I leu,•c it with you." 

The prisoner was acquittccl br the jury ou the grouud of insanity at the time 
the act was committed .I 

1 On the trial or Lord t'crrers (Fcrrcrs' 
Case, J!J !low. St. 'fl'. !115), i11 1;00, for the 
murclcrof i\lr.Johnsnn,thc solicilorgcn· 
era! lllid clnwn the itrn" to the H ouse of 
Lords us follows: My lords, the law of Eng· 
land which is wisely ada11tecl to punish 
crimes with severity, for the proteclion or 
mankind and for the honor of go\'ernmcnt 
provldcs,at.thcsame time, with the great
est equity, for the imbecility ant\ im pcrfcC· 
tlonsofhumannaturc. 'l'hcrefore,i\lyLord 
ChicIJustice lfale,ttcweightandauthor1ty 
of whose writings arc known to rour lord· 
ships and to the whole Kingdom, explains 
the law upon this subject at large, with his 
usualclcarncssnndaccuracy. It is in his 
first volume of the IIi.:.tory of lhe Pleas of 
theCrow1\ (fol.30) where he traces all the 
distinctions which the nalurn o f this<1ncs 
turnadnuts,asitconrcrnsthetrialofcrlm
lnals rorca11ital offence~. l will collect the 
substn11ccol whnt he !>ays,andsul.imltit to 
yourlordshq>s,ns founded not on ly in law 
and in practice, but in the most uncrrrng 
rulesofrcasonand justice. My lords, he 
IJeglns with ol.iserviug that "thCl'e i~, first, 
a partial insanity of mind, and there is, 
secondly, a total insanity. Fir...1, partial in 
sanity 1s either in re~pect to thing~. when 

thcy,whoarecompetentastosomematters, 
arenotsoastoothers;orelseitispartialin 
rc~pcct to the degree. This is the condition 
of many,c;;.peciallyof melancholy persons. 
_\,,to.1.uch,apartia\i11sanitywilluotexcuse 
them; for (he says) that persons who :ire 
felons of thcmsclves,tuHI othc1·felonsarc 

~n~~~~:u ~~~~c~ ~~ ,! t 1'~: e~ nteh~~ h~ ~~~'~i·:,~d~~ 
perrectfrompartial iusanity;andhcrefcrs 
ittothediscrctinnofthej11(lgea11djury 
who must clulr weigh and consider the 
wholc,"lc!!tononcsidc,therebcakindof 
inhumanity towards the J efccts of human 
nature; or on thcothersidc,toomuch in 
dulgcnccbegi\'Cn to great crimes." Thl'n, 
my lords, he st1caks of the gen\lral rule, 
which he would choose to lay down, as the 
be~t measure of his own judgment; and it 
is: "That a person wl10 has ordinari ly a'<. 
grcatashareofundcl".,tandrng,asa.chilUof 
founecnycarsofagc,iosuchapersonas 
may Ue guilty of treason or felony. Sc~· 

onlily,astototali11sa1111yoralienationof 
nund,which is perfect madness, this (Lord 
Jlal e agrees) will plainly excuse from the 
guilt of felony and treason." But he dill· 
t,ingui~hes under the head of total in.sa111ty 
between "that species which is fl • ..:ccl .'.Ind 
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§ 5. Test of Knowledge of Rlgbtand Wrong in the Abstract.-Thencxttest 
which we flnd was µinn to the jury, by Lord )L\x~Flt:Ln, itt the Old Bailey, 
in 1812, on the trial of Belling:ham.1 The prisoner was indicted for the murclcr 
of Hon. Spencer Pcrci,·al, tht.>n prime minister of Engl:rnd, and the defence 
was in::;anity. Lord MAS1:w1i.:u.11 in charging the jln·y, told tbcm, lhat in 
order to support such a defence, it oug:ht to be pro,·ecl by the most distinct and 
unqucstion:1blc evidence, that the prisoner was inctlpahlc of judgiog between 
right nncl wron~; that, in fact, it must be prO\·cct beyond all doubt, that 
at the time he committed the :ltrocious act with which he ~toocl charged, he 
did not consider that mmder was a crime against the laws of God und nature; 
and that there was 110 other proof of insanity which would excuse murder or any 
other crime. That in the specics of madness cal\ccl "lunacy,'' where persons arc 
subject to temporary paroxysms, in which they arc guilty of acts of extravagance, 
such persons committing crimes when they arc not affected by the malady, would 
be, to all intents n.nd purposes, amenable to justice; and that. so long as they 
eOuld distingi.lii::h goocl from evil, they would be amnver:tble for their conduct 
And that in the species of insanity in ·which the patient fancies the ex istence of 
injury, and seeks an opportuu:ity of grntifyin~ revenge by ~ome hostile act, if 
such a pcr::ion be capable in other respects of distinguishing right from wrong, 
t lu:rc would be 110 excuse for any act of atrocity which he might commit under 
this description of derangement. Bellingham was convicted ancl hanged. In the 

permanent, and lunacy \vhich comes by 
pcnodsorflts." Of this fatter kmd he ex
presses h imself thus; •·C1·1mes committed 
by lunatics in such distcmpC1·s, nre under 
the same judgment as 1ho,.ecomm1tted by 
men parlially insane. 1'he pel'son who is 
abrnlutely mad for a.day, killing a man in 
thatdistemper,isequallyuotgmlty,asif he 
were mad without lutermission. But such 
11ersons as h:ixetheirluc1dmterval.s,hnve 
11sually.inthoserntcrnl.lsatleast,acompc· 
tent use of renson; and crimes committl"'d 
bythemareofthesnmenature,ancl1mnish 
able in the same mannerasittheyhad no 
such defecl." ;\fy lords, afterwnnl s, he 
treats of thnt insnnity which arises from 
drunkenncss,andlnysitdownthat"bythe 
law of England, bUCh a.11erson shall have 
noprivilegefromtheirvoluntarycontracted 
m.:i.clnes1;,1Jutshalll11wethesa~juclgment, 

asifhewereinlnsrightsenses(unlessitbe 
occn<-ioned by medicineunskilfullyadmin· 
istcrcd,orpoisonnccidentallytnken)." In· 
deed,ifbys11chpract1cesanhabitualfixed 
rrenzybecausecl,itputsthemanintbelike 
condltion,with respect to crimee,asu that 
frenzy were .:i.t flr~tinvoluntarily contracted. 
My lords,thcresultofthewholereai!oning 
ofthiswi!'ejurlge and greatlawyer(sofar 
as itie immedrntely relali\1e to the J>re~ent 
purpose).standsthus:"Iftherebeatotal 
permanent want of reason, it will acquit 

the prisoner. If !here be a total tern· 
JlOl"ary \\·nnt of it \1hen the offence was 
committed. it will ru·11uitthe prisoner; but 
ift11e1·ebeonlya partialdegreeofin· 
sanity mixed with a 1rnrtrnl degree of rea· 
son,notnfulland completeuseofreason, 
hut (as Lord llal e carefully and em11hati· 
cally expresses himself) a competent use 
uf it,1mffic1ent to have restrained these 
passion~which produced the crime; if there 
bethoughtanddcsign;afarultytodis
trnguishthenatureofacuon<.i;todiecern 
thed11fcrencebctweenmoralgoodandevil; 
thcn,uponthcfactsoftheoffenceproved, 
the judgment of the law must take place. 
My lord&, the c1ue~tion must. therefore be 
askcd:1stheno1Jleprisoneratt.he\.larto 
be acquitted from the guilt. of murder on 
accountofinsanily? Itisnotpretendcdto 
be a. const:1.nt general insanity. Was be 
under the power of 1t at the tnnc of the 
offence committed? Could he, duJ he, at 
th:1t time distinguish between good and 
evil? Thesameevidencewluch esta!Jlishe!!I 
thefact,provesntthe same time thecapa· 
c1tyandl11tentionofthenoblepr1l!oner. 
Didhcweighthemotives? Did he proceed 
wilhdelilJeration? D1tl heknowtheconse· 

~~=~,~~:~.-The prisoner wae convicted and 

1 Coll. on Lun.630. 
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same year the same test was applied by LE BLA:SC, J., on the trial of Bowler,1-
the ability to distinguish between right and wrong in the abstract. 

§ 6. Teet of Knowledge of Right and Wrong ae ADplied to the Particular 
Ca.ee.-A few years later, however, this test was somew6at modified. In Rexv. 
Offo1·d,1 the prisoner was indicted for the murder of a. person named Chisnall, by 
shooting him with a gun. The defence was insanity. rt appeared that the pris
oner labored under a notion that the inhabitants of Hadleigh, and p:trticularly 
Chisnall, the deceased, were continually issuing warrants against him with in 
tent to deprive him o·f his liberty and life; that he would frequently under the same 
notion, abuse persons whom he met on the street, and with whom be had never 
had any dealings or acquaintance of any kind. In his waist-coat pocket a paper 
was found headed, 11 List of Hadleigh conspiratorsag-ainstmy life .'' It contained 
forty or fifty names, and among them" Chisnall and his family ." There was 
also found, among his papers, an old summons about a ·rate, at the foot of which 
~e had written, "This is the beginning of an attempt against my life." Se,·eral 
medic:J.l witnesses deposed to their belief, that from the evidence tlrnt they had 
heard, the prisoner labored under that species of insanity which is called 1110110-
maniai and that he committed the act while under the influence of that disorder, 
and might not be aware tha.t in flring the gun, his net invol\'ed the crime of mur
der. Lord LYNDHURST, C. B. (in summing up), told the jury that they must be 
satisfied, before they could acquit the prisoner on the ground of insanity, that he 
did not know, when he committed the act, what the effect of it, if fatul, would be, 
with reference to the crime of murder. The question was, did he know that he 
w:ts committing an offence against the laws of God and nature? His lordship 
referred to the doctrine laid down in Bellingham's Case by Sir J:unes MANSl.'!l·:Lo, 

and expressed his complete accordance in the observations of that learned judge. 
The jury acquitted the prisoner on the ground of in.,anity. 

In Reg. v. Ox/ord13the prisoner was indicted for shooting at the Que('n. There 
was strnng eviclcnce that he was insane. Lord 0ENi\1AX 1 in summil!g up Lo the 
jury, l'aid : 41 Thc question for your consideration on the facts are, whether the 
prisoner did flrc the pistols or either of them at her ~fajesty, and whether these 
pistols, or either of them, were or was loaded with ball, at the time when they 
were so fired. Thc<;e 11re matters of fact; nncl if you think they are pro,·ed, 
then you will have further to inquire whether the priMner was in the possession 
of his reason, so as to be responsible for what he did. These matters are quite 
distinct, and I think it will be the better way to absta in from making any remark 
upon the defence, until I have gone through the facts proved on the part of the 
prosecution, ns to the commission of the :let itself ~lis lordship read the eYidence 
for the prosecution, commenting occasionally on it as he passed along). Ou the 
point whether !:he pistols were loaclecl or not, he obseryecl, one witness says, 
'the prir-oncr w:ls :ibout fi,·e or six yards from the carriage when he discharged 
the pistol, and on the right side of it; the report of the pistol attracted my att.en
tion i and I had 1\. clistinct whizzing ancl buzzing before my eyes, between my face 
and the carria;.rc; ,. auotlwr witne~s says, 'it seemed something that whizzed 
pa~t my car; as [stood, it 8ecmetl like .:;omethin~ quick p:1s~ing my ear, but what 

1 He~ v. Bowler, Coll. on Lun. Gi3. z 5 C. & P. JG!) ( IS:U). s !) C. & P. 525 (18'..0). 
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I could not say.' This is the only direct e\·idence . I ha\•c no means of furnish
ing you with any ob::.el'rntion on that e"iclence: it is not matter of law, and you 
must bring your experience to bcal' upon it, and couple it with the other facts of 
the case. ".,.ith respect to the letters written by the prisoner, wheth<:r he really 
believed in the existence of any such society as is mentioned in them, or was 
only amusing himself with supposing the existence of :;;uch n. society, is a mat
ter which we cannot determine otherwise t.h;m by conjecture . Then the very 
important question comes, whether the prisoner was of unsound mind at the 
time when the act was clone. Persons p1·ima facie mu!"t be taken to be of sound 
mind till the contrary is shown . But a. per.son may commit a criminal act, and 
yet not be responsible. If some controlling disease was, in truth, the nctiug 
power within hi111 which he could not resist, tllcn he will not be responsible. 
It is not more important than difficult to lay down the rule by which you arc to 
be governed. Many cases h:n-e been referred to upon the subject. But it i5 a 
sort of matter in which }'ou cannot expect any precedent to be fouucl. It is the 
duty of the comt to lay clown the rule of the English hiw on the subject.; anll 
even that is difficnlt, because the court would not wish to lay down more than is 
necessary in the pruticular case . As to Jladjleld's Case, Mr. Erskine would lose 
nothing by laying down the rule most widely. It must not, therefore, be said, 
that the admission of the counsel is to decide the matter. On the part of the de
fence it is contended that the prisoner at the bar was noncompos menus, tlrn.t is 
(ns it has been saicl), unable to distinguish ri~ht from wrong, or in other words, 
that from the effect of a diseased mind, he did not know :l't the time that the act 
he did w:1s wrong. As to the grandfather, two points will arise, whether hb 
conduct was e\'idencc of ins:1nity, or only of \'iOlcnce or disposition; aud if of 
insanity, whether the insa11ity was or was not hereditary? (llis lordship read 
the evidence o[ the medical and other witnesses on the subject of insunity, and 
said): It my he th:1t the medical men may be more in the habit of obscn·in~ 
cases of this kind than other persons; and there m~ly be cases in which medical 
testimony may be essential; but I cannot agree with the notion that moral in
sanity can be better juclgccl of by the medical men than by others. .As to the 
father of the prisoner, the question will be, whether there was a real absence of 
the power of reason - the power of controllin!? himself, or whether it \\':ls ouly a 
\'iolent, or cnu a cruel clisposition; aucl then, upon the whole, the que!.tion will 
be, whether all that has been pro\·ecJ about the prisoner at the bar shows that he 
was insane at the time when the act was done, whether the evidence given pro\·es 
a disease in the mind as of a, person quite incapable of distinguishing right from 

:::~1~'.1gBu ~~n~~~:~~1~1~:: t~~l~~s :~(~l~~~~~~>::~~a~~~~::: .to ;~:t~~~;tia~~~ i:~ ,~~1:~~e~ 
the prisoner was laboring under that species of insanity which satisfies rou that 
J1e was quite unaware of the nature, chnractcr, and consequences of th~ act be 
was committing, or in other words, whether he was under the influence of a 
diseased mind, and wa;;: really unconscious nt the time he wa~ committing the 
crime, that it was a crime. With respect to the letter£ a.nd papers tiley ma.y be 
brought forward on either side of the question." # 

In Reg. v. Higginson,' tried in 1843, tlle prilsouer was indicted for the wilful 

I lC.&K.130(1843). 



PARTICULAR RIGHT A:XO WRONG TEST. 221 

R. t1. Vaughan-R. ti . Barton . 

murder of his son, Charles Higginson, a child five years old, hy burying him 
alh·c. There was another count in the indictment, which charged his death to 
be by a mortal fracture of the skull. The facts of the case were clearly pro\Cd; 
and it appeared that the child, who was in perfect heulth, w:ts taken into a. wood, 
:md there buried by the prisoner; and on the learned judge inquiring of Mr. 
Greatrix, the surgeon who was called as a. witness for the prosecution, whether 
a. fracture of the skull of the child was the cause of his death, or whether the 
child had1 after the fracture of the skull, been suffocntccl by being buried while 
nlh·c, the pri<.;oner ~aid in open court: "I put him in alh·c. 11 The prisoner, who 
hnd no counsel, made no defence, and said he had no witncsl':; but i\~r. Brutton, 
the governor of the prison, informed l\Tr. Bellamy, the clerk of assize, that it had 
been suggested to him that the prisoner was insane. This bein~ mentioned hr 
Mr. Bellamy to the learned jml~e, his lorctshipclesired that any person who could 
depose to the prisoner's F-tatc of mind would come into the witncJSs-box. 

Two of the officers of the prison, one of whom had known the prisoner since 
his commlttnl on this (:\Tay20, 1843), and the other of whom had known him from 
the time of their being nt school to~cther (the prisoner ht•ing twenty-six l"e:trs of 
age), being sworn, deposed to the prisoner being 1•ofnr.v weak intellect," nnd 
Mr. Hughes,·t11e surgeon of the prison, who was nlso called, by direction of the 
learned judge, stated that the pri:soucr was of" very weak intellect, but capable 
of knowing right from wron::.'' 

l\Lwu, J. (in summing up, after adnrting to the facts of the case), said: If 
you nre satisfied that the pri .. oncr committed this offence, but you are also satis
fied by the evidence that1 at the time of committin:z the offence, the prison('r w:1s 

so lns:me that he did not know right from \\'l"Ong-1 he should be acquitted on that 
ground; bnt if you think that, at the time o[ the committin~ of the offence, he 
did know riA"ht from wrong, he is responsible for his act~1 although he Is of weak 
intC'\lect. Verdict-guilty; ancl the prisoner was afterwards executed. 

This test was finally adopted by the answers of the jucl)?es to the Ilouse of 
Lords in McNaghten's Oasl', 1 where they lnid it clown: ''To establish a.defence 
on the ground of insanity, it must be clc:trly pro,·ed that at the time of the commit
tin~of the act, the party accu,.cd was laboring under such a defect of reason from 
di"l:a!>ie of the mind, as not to know the mlturc and quality of the act he W!lS do
in~. or if he di<.l know it, thnt he clid not kno\\' he wa!i doing what was wrong 11 

and this test is now the settled rule of the English courts. I 
In R. v. JTl'l.11gltan 1 1 T1~DAJ., C. J., ~aid: "It Is not mere eccentricity or singu

larity of manner that wil l suftlce to establish the plea of insanity; it must be 
t-hown that the prisoner h;tc\ 110 competent use of his understanding so as to 
'know that he was doing a. wrong thing in the particular net in question." 

ln Reg. v. Barton,s the pri~oncr wa~ indicted for the wilful murder of Harriet 
'Barton, on the 22cl of June, hycuttin~hcr throat with a razor. The prisoner and the 
decea~etl were husband nnd wife, and up to the clay named in the indictment, 
he had nlways treated her nncl their chilclren with klnclne~!i . On the afternoon of the 
21st of June, the prisoner and his wife were seen talkin~ with their next-door 
nelghbornt theircloorhltc at uight, and at four o'clock on the followin~ morpi ng it 
was di!>icovered tlrnt he had cut the throats of his wife and child, and that he had 

'ICoxC.C.80 (ISH). iecoxc.C.275 (1848). 
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attempted to commit suicide. W'hcn questiouccl by the surgeon, he exhibited 
no sorrow or remorse for his conduct, but stated that 11 trouble and dread of 
poverty and dcstitntion had macle him do it, fcarirn:; that his wife nnd child 
would stan·e when be was dead." lie also said that he had contcm
platccl suicide for a week past; that he had not had any quarrel with his 
wife, and that lun-ing got out of bed to destroy himself, the thought had 
first come into his head to kill his wife nnd child i that he h:\d at first attacked 
her while asleep in heel, :rnd th:lt she got away from him and rnshcd to the win
clow, callin!:;: for help; th:lt he then killed the child, and seizing hi s wife pulled 
her backwards towards him, in which position he had cut her throat. This done, 
he next tried to cut his own throat, but his powers failed him, nnd he did not 
succeed, though he wounded himo;;c\f SC \•crely, his wife lrnYing fallen down dead 
by his side. This n11rrative, coupled with a knowledge of the prisoner's private 
circumst3nces, induc:ccl the surgeon to form the. opinion that the prisoner, at the 
time he committed the act, had not, in consequence of an uncontrollable impul~e 
to which :ill human beings were subject, any contro l on.:r his conclnct. The de
sire to inflict pain and injury on those previously clear to the prisoner was in it
self a strong symptom of insanity, and the impossibility of resisting a. sudden 
impulse to slay a fellow-being, was another indication th3t the mind was iusane. 
There was not necessarily a connection between homicidal and suicidal mono
mania, though it would be more likely that a monomaniac, who had contemplated 
suicide, should kill another person, than for one who had not entertained any 
such feeling of hostility to his own existence. Monomania w::ts an affection 
which, for the instant, completely clcprh·cd the patient of all self-control in re 
spect of some one particular subject which is the object of the dise:1se. It was 
true that the prisoner Imel no delusion and his reasoning faculties did not seem 
to be affected; but he had a decided monomania evincing itself in the notion that 
he was coming to destitution. For that there was some foundation, in fact, but 
it was his (the surgeon's) decided opinion that the prisoner was in an unsound 
state of mind at the moment he cut his wife's throat, though he would not be so 
in all cases of murder. 

It was also pro,·ed that on the 21st of June the prisoner had caused his razor 
to be sharpened, saying that he wanted to give it to some friend. Couch, for the 
prisoner, submitted that the jury were bound, after the teRtimony of the surgeon, 
to acquit the ~soner on the ground of insanity, and he proceeded to show by 
other witnesses that the priso11er had suffered a severe pecuniary loss not long be
fore the occurrence of the dreadful event now the subject of inquiry, and that lt 
had produced a decided effect on his mind, giving rise to the most gloomy an
ticipations on account of his wife and family. P ,\RKE, B., told the jury that 
there was but one question for their consideration now, viz, whether, at the 
time the prisoner inflicted the wounds which caused the death of his wife, he was 
tna state of mind to be made responsible to the law for her murder. That would 
depend upon the question whether he, at the time, knew the nature and charac
ter of the deed he was committing, and if so, he knew he was doing wrong in so 
acting. This mode of dealing with the defence of in.::anityhad not, he was aware, 
the co'ncurrence of medical men; but he must nHertheless, express his decided 
concurrence with Mr. Baron ROLFE'S \'iews of such cases, that learned judge ha,' -
1Dg expressed his opinion to be that tlte excuse of au irresistible impulse, co-
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exi~tini:; with the full possession of reasoning powers, might be urged in justifi
cation of every crime known to the law, for every man mi;ht be said, and truly, 
not to commit any crime except under the influence of some irresistible impulse. 
Something more than this was necessary to justify au acquittal on the ground of 
insanity, and it ·would be, therefore, for the jury to say whether, taking into con
sideration all that the surgeon had said, which was entitled to great weight, the 
impulse under which the prisoner had committed this deed was one which alto
gether depri\·ed him of the knowledge that he was doing wrong. Could he dis
tinguish between right and wrong? Reliance was placed on the desire to 
commit suicide, but that did not always evidence insanity. And here the pris
oner was led to 3ttempt his own life, by the pressure of a real substantial fact, 
clearly apparent to his perceptive organs, and not by any unsubstantial delusion. 
The fact, however, must betaken into the account, for it mighth:lxe hacla. serious 
effect on the mind of the prisoner, as nlso the absence of any attempt to escape 
from ju~tice, and the want of all sense of sorrow and regret immediately a.fter 
the <lc:ith of his wife, contrasted with his more natural state of mind n(ter
w:1rcls when he felt and expressed regret ancl sorrow for his act. These circum
stances ought all to be taken into consideration; but it was difficult to see how 
they could establish the plea of insanity in a case where there was a total absence 
of all delusion . 

Guilty-sentence of death passed. 
In Rey. v. Davis, 1 tried before CtWMPTON, J., in 1858, the prisoner was indicted 

for maliciously setting fire to a. building with intent to injure the owner. There 
was e,·idence that the prisoner was insane; amone; other things he had told a. 
witness that he had tili.cd to hang himself on a tree ne:1r the house, and set fire to 
the tree. CRO:'>IPTO~, J., instructed the jury as follows: ''It is not nccessa.ry for 
the prosecution to prove express malice in the prisoner. Malice, in this case, 
docs not mean that he had a particular spite a~ainst the prosecutor. If a. man 
being in his right mind burns property belonging to another, a jury ought to 
infer ma.lice from the act itself. Do you find that the prisoner set the place ou 
fire? If you do, arc you of the opinion that he knew right from wrong? It is 
not sufficient tha.t you should think that he did it from being in a. reckless depressed 
state of mind. You must find that, from mental disease, he clid not know right 

~~o~:~tt•;:l~:ec~ 1~,cl:~c~c::p:~~~n;o"~:~~~'.~~~ i::,~~~,~-:~,:;, ~;~~r:~:::~a!~~ ;;:~;;:e~; 
take into consideration in determining his state of mind. There is no e\·iclcnce, 
except his own st:ttemcnt to the constable, that he di<l, in fact, set fire to the 
hOvcl. Are you satisfied from that confession that he rct\lly did the act? H so, 
did he know right from wrong? The fa.ct that he was attempting to extinguish 
the fire, docs not necessarily show that he did not ca.use it, or that he did not 
know right from wrong when he did it . He Jnight ha,-e done so maliciously, in 
the sense I luwe explained to you, ancl knowing right from wrong, but imme
cliately afterwards have repented and tried to prc,·ent the injurious consequences 
of his own net." The jury in the first instance found the prisoner not guilty on 
the ground of insanity; but in answer to the judge, said that they thou~ht the 
prisoner was in such a. stMe of mind that he did not know that the effect of 

t l }~ . .t. F. 69 (l!MS). 
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burning the hon! would be to injure any other person. Cno:-.trTOX, J .-That Is a 
verdict of not guilty. 

In Reg. v. Richards, 1 the prisoner, ogcd sixty-five, was charged with murdering 
her husband, age sennty, by beating him about the head with his crutches. 
The gen'}ru] evidence for the clcfcnce was principally of weakness of mind and 
lowness of spirits. A medical witness statctl that the prisoner was suffering from 
that form of m<'ntal disease in which she would be subject to paroxysms or fits 
of rnaclncs'-, and that from llis knowledge of her and from the cvidcncc1 he 
thought it likely she was under the influence of one of thoi:.e paroxysms when the 
offence w:ls committed, though there were no symptoms of this having been the 
case. There was some slig:ht evidence of the prisoner having ontc macle an 
attempt to drown herself. She said she had killed the deceased to get rid of 
him because he was dirty i that she had intcucled to do it ·.rnd wns not sorry for 
it. CRowmrn, J. 1 (to the jury) after stating the Jaw as to insanity: It is for 
yon to say whether, at the time of the act done the prisoner knew the nature of 
the act clone, or that it was a. wrong act. If she were in a state of mind in which 
she miA:ht have destroyed herself as she formerly attempted, you may prob:tbly 
think she would not be responsible for her acts, but the onus of proof ns to this 
lies upon her. 

A medical witness was saying that he did not consider the prisoner to be re
sponi;;ible for her acts. 

Cnowo1rn, J. - We do not wn.ntyouropinion as to her responsibility, simplyg1ve 
your opirnon as a skilled witness, from what you know of the prisoner, and from 
the evidence you have hearcl of the state of her mind. 

The verdict was not p:uilty. Tlte circumstances of t111:s case were peculiar. 
The prisoner appeared to be very infirm and much older than she was. It was 
~uggestecl that she was oat physically capable of the violence causing the death, 
except on the supposition of the ad<litional strength imparted hy a.state of frer.zy. 

In Rey. v. Toumley, 2 the prisoner was tried before i\I.\JlTI'.\' 1 B., for the nnmler of 
Elizabeth Goodwin, a female to whom he h:1d been formerly engaged to be 
married, but who had a little while before broken off the cn~ugemcnt. MA1tTJN, 

B., charged the jury as follows: The act ot the prisoner amounted to murder, 
subject only to the question of insanity. No one could doubt that the prisoner 
knew what he was doing and that it would cause death. Unless he was Insane, 
therefore, under these circumstances he was guilty of murder . No word was 
more vague than in:sanity. ProlJably there was not one of the jury but wns 
acquaintC'd with some man who was in the habit of doing extraordinary actions, 
and of whom people said, "Why that man must be insane! 11 Two years ago 
an investigation took place into the condition of mincl of a gentleman from the 
eastern part of the county. There was a long inquiry, which excited great 
public interest, ancl there was a great clh·ergence of opinion among medical men. 
Great eccentricity of conduct on the part of that person was shown, yet there was 
nothing to relieve him from criminal responsibility. Probably he was not the 
wisest of men, yet he was of sufficient intellect to take care of himself and avoid 
doing injury to others. There was a somewhat similar case at the last Glouces
ter assizes in which a young lady was under the impression that a number of 

I lF . ..t.F.Si (1558). 23F.&F.S39(188t). 
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laclics had formed an unfounded dislike to her. In all probability she waslabor
in;; nndcr a delusion with respect to those persons, yet she was as subject to the 
criminal law as any person in that court. 'Vltat the law meant by an insane man 
was a man who acted under delusions, and supposed a st:.tte of things which did 
not exist, and acted thereupon. A man who did so was under a delusion, and a 
person so laboring was insane. In one species of insanity the patient lost his 
mind altogether and h:td nothing but instinct left . Such a. person would destroy 
his fellow-creatures as n. ti~C'r would his prey, by instinct only. A man in that 
state hacl no mind at all 1 ancl, therefore, was not criminally respon.sible. The 
law, however, went further than that. If a man laboring under a. delu~ion did 
something of which he ditl not know the real character, something of the effect 
antl consequences of which he was ignorant, he was not responsible. An ordi
nary instance of such a delusion w:\S when a. man fancied himself a king and 
treated all around him as his subjects. If such a. man were to kili'auother under 
the supposition th:tt he W;lS exercising llis prerogative as a king, and that he was 
called upon to execute the other as a criminal he would not be responsible. 
The result was that, if the jury believed that nt the time the act w:ts committed 
the prisoner wus laboring un~ler a delusion, and bclie,·cd that he was doing: an 
act which was not wrong, or of which he did not know the consequences, he 
would be excused. If, on the other hand, he well know th:lt his act would take 
aw:1y life, that that act w:1s contr:uy to the law of God and punishable by the 
law of the land he was guilty of murder. That was the real question they had 
to try. Jn his opinion the Jaw upon the subject was best laid down by Justice 
LEBLA:-OC, ns able a. judge n.s el'cr sat on the bencb. Justice LE BLANC, in the 
case alluded to, obser\'ed to the jury th:tt it was for them to determine whethC'r 
the prisoner, when he committed the offence with which he stood charged, was 
incapable of tlistin~uil:-hing ri~ht from wrong, or under the influence of any 
illusion which rendered his mind at the moment insensible of the nature of the 
net he was about to commit; since in that ca~c he would nut be legally responsi
ble for his conduct. On the other hand, provided they should be of the opinion 
that when he committed the offence he was capable of distinguishing ric;ht from 
wrong, and not unclcr the influence of such an illusion as disabled him from dis
cerning that he w:1s doing :t wrong act, he wouldbenmenablc to the justice of his 
country and guilt)' in the eye of the l:nv. That in his (B:1ron l\L\RTTr.;-'s) opinion 
was a correct statement of the law. JJc should not allude to Bellingham's Cast, 
because m:rny wC'rc of opinion that that was an unsatisfactory trial. In Ojford's 
Case, the late Lord LY:SDll1'RST, told the jury that they must be satisfied, before 
they could acquit the prisoucr on the grouncl of insanity, that he did not know 
when he committed the act what the effect of it, if fatal, would be. With refer
ence to the crime of nnmler, the question was, di<l he know that he was 
committing nn offence against the Jaws of God and 1rnture? In Oxford's Case, 
Lord D1~NMAN said: "Something has been said !lbout the power to contract and 
to make a will i but 1 think that those things do not supply any test. The ques
tion is, whether the prisoner was laboring under that species of insanity which 
satisfies you; that he was quite unaware of the nature, character ancl conse
quences of the act which he w:ts committing:, or in other words, whether he was 
under the iuftuC'nce of a di5:eas.;cd mind, and was rC'ally unconscious at the time 
he wns commiltin!.\" the act that it wus a crime.'' llis lordship continued that the 
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jury must judge of the act by the prisoner's statements nnd by what he Uid ntthe 
time. UnJess they were satisfied, -:md it was for the prisoner to make it out,
that he did not know the consequences of his act, or that it was n,µ-ainst the Jaw 
of God nnd man, and would subject him to punishment, he wac; guilty of murder. 
His lordship then went mo~t carefully through the evidence. The pri~oncr's 
letters appeared to be as sensible letters as he had ever read. .Again, the reason 
the pri~oucr ga\'e for his net, was, "she should not ha\'C proved false to me." 
Now, if his real motive WM that he conceived himself to luwe been ill used, and 
either from jea.lousy o[ the man who was preferred to him, or from a desire of 
rC\'eng-e upon her, committed the act, that would be murder. Tlrnse were the 
\·cry passions which the law required men to control, and if the deed was done 
under the influence of those pa.8sions there was no doubt that it was munlcr. 
The prisoner's expres::,iou tllut he should be hanged for it indicated lhat he knew 
the conc;cquc1{ces of his oct. Another reac;on he ~ave for wha.t he had done was, 
"The woman who cleceh·cs me must die." If a young lady promised to mnrry o. 
mnn nnd then changed her rniml, it might truly be i-aid that she dcceh·cd him; 
but what would be the consc(1ucnccs to society if men were to say every woman 
who treated them in that way should die, and were to carry out these views by 
cutting her throat? The prisoner claimed to exercise the same power over o. 
wife tlS he coulcl lawfully exercise onr a chattel, but that was not a. delusion nor 
like a delusion. lt was the conclusion of a man who had arrin~d at results dlf
kn•nt from those generally arrind at, a.nd contrary to the laws of God and man, 
but it was not a delusion. E\·iclcncc, indeed, )lad been gh·eu of au actual 
delur,ion in the prisoner's mind in supposing that there was a conspiracy against 
him . This was rm apt and common inst!lnceo( delusion. There was also evidence 
of insanity in the maternal line, and it was true that insanity was hereditary and 
did descend in families; the object of that was to show that it was possible, nod 
not unlikely that the hcreditnry taint might exist in the prisoner. All the evi
dence, howcnr, failed to show the existence of any delusion in the prisoner's 
miud which could explain this act. None of his family conceived him to be mnd 
It wa.s clear that such au idea hacl not entered into their mind or they wouh.I not 
have recommended him to go and see :\liss Goodwin. They treated him a~ sane 
from beginning to encl, as a proper person to contract matrimony and re-C'ngage 
the affections of this young woman. The account of his stilte of mind npon re
ceiving her letters was most probably correct. Most men would probably !iuffor 
in the same way under similar circumst:i.nces. It had been said by one of the 
witnesses that the prisoner did not know the difference between good nnd evil. 
1f tlrnt wa.s a test of ino;anity, many men were tried who did not know that 
difference . In truth it was no test at all. The idea. of a. conspiracy was a delu
sion; bnt the mere settin~ himo;;elf up again~t the laws of God and man was not 
a delusion at all. The question for the jury wac;, was the prio;oner in.:;ane, and 

~~~~:\~~~a:11~: ·~~!s u~~~~' aa~~1 ~1i:.~~ 1~t ~,~!~e;·ii:~~:tt:0c~~s:t:::t~:3:n~t ,:~::!on~~~ 
to the Jaw of God and man, and that the la.w directed that persons who clid such 
acts should be punished, be was guilty of murder. 

Verdict,uumv. 
In Reg. v. Law,1 tried before ERLE, C. J., in 1862, the prisoner, a female, who 
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was indicted for the murder of her husband and child, was a person of weak 
intellect, who had been married to a laborer, her deceased husband, for seven 
years, and had had four children by him, of whom the child she had killed was 
tne youngest, and was only a few months old. After her confinement she bad 
been ill some time, and for want of food and necessaries became in the last de 
gree prostrated by physical weakness. Her husband having been sent to prison 
for a month for some trilling offence, she, with her child, h:1d gone into the 
work.house, whither, on account of her weakness, she had to be taken in a carriage, 
while there, she was attended by the doctor for a female disorder, which caused 
a great loss of blood and by exhausting t11e vesse ls of the brain, tended to .weaken 
it, uud so led to mental weakness, as well as to the utmost nervous depression. 
She at times talked wildly of ha\'ing seen devils, a bright light, etc., and the doc
tor judged these to be natural and probable results of the causes mentioned, and 
the chaplain, :1s well as the doctor, judged these to be signs of insanity. It 
was even thought t11at she must be sent to a. lunatic as.rlum, but the physical 
symptoms abated under medical treatment, and with them the mental symptoms 
likewise began to disappear. They would, however (the doctor thought), be 
likely to re-appear if a11ything occurred to re·cxcite the physical disorder of the 
system. Still, when the month's imprisonment of the husband had expired, and 
he applied for his wife, it was doubted whether she ought to be sent home. How
ever, she did so , on the 14th of January, after spending the day with her hus
band's parents. While there, they were reading the.Bible together, and in making 
remarks on Christ's tempt:ltion, she said she had becu tempted by the devil 
sometimes to cut her husband 's throat, or her own, and should do so very likely 
some clay. They went home in the cveuing, and early next morning she roused 
her mother, telling her at first that some one had cut her husband all to pieces, and 
then that sheh:1d killed him; and she s ubsequently said she had killed him with a 
chopper as he lay asleep, an cl afterwards killed the child; and that while she was 
doing it, she heard the devils blundering up and clown the stairs, and making ::i. 

dreadful uoise, etc. Upon this evidence, without calling on the prisoner's coun
sel, ERu~, C. J. (to the jury) : Are you of the opinion that the prisoner was in 
a state to know that she was doing what was wrong? There was a morbid action 
of U1e brain; there was a state of disease resulting from chilclbirtb, and other 
causes which might lead to insanity; and there were before the act in question, 
delusions of the senses, which the medical men consider, and might well consider, 
symptoms of insanity. She seems to h:n•e fancied she saw and heard devils 
even when no one was in the house alive but herself. If so> that was a delusio~ 
of such a nature as to indicate insanity. lier killing her child at the same time 
was no doubt under the same influence. It is for you to say whether upon such 
evidence you oonsidcr she was in such a state as to know the nature of her ac
tions, or to be aware that she was committing a crime. If not, then it would be 
proper to acquit her, on the ground of insanity. 

The jury at once found a verdict of not gu ilty, on the ground of insanity. 
In Reg. v. Souihey, 1 tried before MELLOR, J., in 1865, the prisoner was iudicted 

for the murder of his wife. He pleaded insanity at the time and al!:lo present in
sanity. It appeared that his real name was Forwood, that he had been married 
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fourteen ·years ago, and was then carrying on business at Ramsgate. Two or 
three years after the marri:1ge, however, he left that place, leaving his wife and 
child there behind him, and went to London, where he lived by the name of 
Southey Since then be had never seen his wife, or 1etumed to Ramsgate. In 
the meantin1e, it appeared that he had become a marker at billiards, and be had 
formed a connection with a Mrs. White, :rnd while this conucctiou subsisted a. 
year or two ago, he got her to go and sec the Earl of Dudley1 wiU1 a view to in
duce him to pay a large sum of money alleged by the prisoner to have been lo~t 
to him by the earl1s brother at billiards. The demand was refused; the demand 
came before the poHce court, as an at.tempt to extort, or intimidate i aud the 
prisoner, last year, wrote a long letter to :1 daily paper, containing a perfectly 
coherent history of his liie, and an account of the particular m:ttter. After this, 
shortly before the murclcr in question, Mrs. White left him and went to Australiai 
and the prisoner, who evidently resented this, went to her husband and got pos
session of her three boys - sous of theirs- and took them to a coffee-house, 
where he left them in bed, and where they were found dead next morning. This 
was the morning of the 9th of August. On the evening of that clay, he went to 
Ramsgate disguised with false beard and moustache, and a pair of green specta
cles, and provided wiU1 :t pistol rcvol\'er, with five chambers, all of which were 
loaded wit11 ball; and having found out where his wife lodg:Nl 1 managed to get 
access to her at the house of a. friend, and desired to be alone with her. She, 
howc,·er, at first objected to this, :met he then made an appointment with her for 
the next morning at the same house. He came there the next morning aud for 
some time conversed sensibly; still, howe,·er, pressing her for an interview with 
her alone; but desiring that their child should be with them. This last was not 
acceded to, but his wife went with him alone, and they sat together nearly half an 
hour till the child came in. In five minutes afterwards, reports of fire-arms were 

, hl!ard, and it appeared that after shooting: both his wife and child, he wa.s taking 
off bis disguise, ·when, before he hnd time either to reload his weapon or depart, 
be was seized by one of the witnesses until the police arrived. 

Under the body of deceased was found :t copy of his letter, cut from the news
paper in which it appeared. When asked why he had clone this deed, he ~aid: 
"She is better off; had she Ji\·ed, she would lmve lrnd more trouble; for if I ha<l 
returned to London, it would J11we been under sentence of death!" adc\ing, 
"Wb:i.t have 1 left behind!'' or'' What hn,·e I clone! 11 Allusions which it was 
suggested referred to his murdering Mrs. White's three sonsi evidence of which, 
therefore, wasaclmitted to explain the allusion, and rebut the evidences of insan
ity, which it was intimated (as already sugge~t.ed) woulcl be set up. 

When before the magistrates, he read a. long written statement, acknowledging 
that he had taken the children to the place where they were found; and throw
ing the" responsibility for his acts" upon" society," aud upon 1 in pnrticular, 
eminent persons whom he denounced, and to whom, it was to be recollected he had 
applied for pecuniary relief. While in prison he wrote sevcr:il sensible letters, 
and scot a tt.legram to a friend as to his trial, which is in these terms: 11 Mvllfe 
is overi I shall have to justify myself from terrible charges. See-. I ~ant 
her brother, 11 etc. 

MEI.Lon, J., in o;umming up the case to the jury, said the first question for 
them was, whether the pri~ouer was iu a fit st.ate to be tried, or in such a state 
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of mental incapacity as to be unable to comprehend the nature of the proceed
ings and the C\'iclence against him. If so, then that finding would be recorded, 
and he would be remanded until he was able to take his trial. If he was sane 
now, then the question would arise, whether he was guilty. of the crime of which 
he was charged. The defence set up for the prisoner was insanity. Not a sud
den frenzy- not a sudden ex<'ess of homicidal mania or fury, but as was said, 
chronic and permanent insanity. Insanity now, and insanity then 1 iusanity such 
as to disable him from knowing right from wrong. Now, was the defence sus
tained? It was for thoge who set it up to sustain it by evidence. By the law of 
Englund, every m:m was presumed to be sane until the contrary was shown. It 
would be most dangerous if it were otherwise, and when a person was to be 
saved from the consequences of bis acts by this defence, it must be shown, from 
circumstances, or positiYe testimony, that the person at the time of the act was 
in such a state of mind, from disease, as to be unable to comprehend the nature 
and quality of his acts, and to know whether he was committing right or wrong. 
A mnn might have been brought up unhappily, his mind might be ill - regulated 
and ignorant; but these were accidental distinctions of which the law could not 
take cognizance. It was impossible to make all meu equally moral or educated1 

and if these distinctions were to be regarded, there would be au encl of the crim
inal law altogether. Commenting: upon the e\•idencc of the medical witnesses 
for the defence, the learned judge observed that, nfter al1 1 the jury must ;:;-ive 
themselves up to such testimony, but must exercise their common sense and judg
ment upon it. Some medical men had theories about insanity which, if applied 
generally, would be fatal to society. Life could not go on if men who committed 
great crimes were to be deemed insane upon these theories. The standard of 
sense or responsibility they set up was far too high for common life and human 
society. And when medical men came and stated that, from seeing a man once 
or twice, they should say he was insane; and not only so, but that he was insane 
four mouths ago, the jury must exercise their common sense as to the grounds 
given for this opinion . The learned judge, in commenting on the medical e,·i 
dence for the defence, observed that the medical witnesses admitted (with one 
exception) that the expressions of the prisoner, il!lmecliately before and after the 
fatal act, showed that be understood its na.ture aud knew whether it was right or 
wrong. The learned judge also obscn·ed, that it appeared from the e\·idence for 
the prosecution, that hysteria. was quite different from insanity, and that the 
general manner and demeanor of the prisoner while he bad beeu in gaol showed 
good sense and sanity of mind. It was remarkable, he observed, that there was 
no evidence as to bis insanity in any former period of his life. No one who had 
known him in his previous life said be was msane, or even reg-arded him as be
ing so. And on the other hand, the gentlemen who had been in charge of the 
man from the moment o! his apprehension to the present time, gi"e positive e\'i
dence that he was perfectly sane. Such was the direct and positive evidence 
on the subject of the prisoner's insanity. Ile need not say that the opinion of 
persons who had observed a. man for mouths was worth far more than that of 
those who went to see him once for the very purpose of giYing evidence that he 
was insane. The jury must bear in mind that a man was presumed to be sane 
until the contrn.ry was shown. And the jury could judge, in part, from their 
own observation of the pr isoner 's demeanor in the dock . So much, then, for the 
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direct evidence upon the question. The case for the prosecution, howc\'cr, 
rested a good deal upon the whole of the eircumstances of the case, and espe
cially upon tbecircumstances immecliatelysurrounEling the act in question. The 
jury were to consider whether these circumstances dicl not show that the man at 
the time he committed the deed, knew that he committed a crime. It was not 
enou~h that some amount or degree of insanity was shown. It must appear that 
the prisoner did not know that he wa.s doing wrong. The learned judge then 
rend and re\'iewcd the general e\·idence in the case, pointing out the circum
stances relied upon as showing design and deliberation, especially the design 
macle us<.! of. Up to that time the· jury must consiclcr whether e\•crything was 
consistent with hiR being in the full possession of his senses. Upon the face of it, 
certainly, it looked as if he very well knew wlmt he was about. The learned 
judge then came to the e\·idence as to the circumstances of the murder, particu
larly commenting upon the conver!'iations with the prisoner. Thi.«, he observed, 
was all very material as to the sanity of the prisoner. The ]earned juclf:e ob
served that the prisoner was seized immediately after the act, and, therefore, 
there was nothing In his not attempting to escape, as he must h:we known it was 
impossible, and so as to the avowal of the act, being ta.ken in the act, how could 
he help acknowledging it. There were no proofs of insanity, and on the con
trary, all the otber circumstances of the net, seemed to show sanity. As to the 
motil'e of the act, the learned judge observed liHLt no one could dive into the 
heart of a human being, or divine the secret motives of his actions. The ab· 
sence, therefore, of all proof or a motive was not of the same weight as its 
pre8ence. But here there was an allusion to his being under sentence of death for 
another murder which ev idently meant the murder of the boys, for he said he re· 
ferrccl to what" he ha<1 clone behind, 11 or 11 what he had left behind." Now, did 
the jury doubt that he knew he had done what the law regarded as a. crime, tlie 
doom of which was death. It appeared that the prisoner just after the act was 
calm and collected, and the circumstances seemed to have shewn great delibera
tion; and the statement he had written to read before the magi!-itrates showed a. 
consCiousness that he had committed a crime. Jt was for the jury to say ·whether 
there was any evidence of insanity. No doubt it was nstrangc und extraordinary 
document; but was there not ''method in the madness?'' Did it not rather show 
an aim a.nd purpose to mitigate and excuse his crime? And immeclia.tely after 
writing this account, there were letters, and messa.2'es, ancl a telegram, which 
seemed to show perfect sense. These were most material. These inquiries were 
most sensible and pertinent; did all this show any want of capacity to under
stand the charges against him? Notwithstanding all this, one medical man, and 
only one, said he was of opinion that he was not in a state to understand what 
was going on. But as to that, the jury must form their own judgment, and upon 
the whole e>viclence they must consider whether they were or were not satisfied 
that he was now in a sta.te to take his trial; and if so, then they must consider 
the next and gren.t question, whether at the time of the act he was or was not in 
such a state of mind as to make that act murder? E\•ery act of wiUul killing of 
a. human being was prima facie murder, an<l it was murder unless the evidence 
showed that the man was not in a state to know that, in the eye of the law, what 
he did was a. crime. Was there :myth in~ in the case to ~atisfy their minds that, 
at the time he did the act be did not know that it was wrong, and that it was a 
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crime? If not satisflcd of that, then (assuming that they came ton similar con
clusion on this first que:,tion) they must find him guilty; if otherwise, then not 
guilty, on the ground of insanity. The jury flrst pronounced thCir finding, 
that the prisoner was now of sane miud, and then, they returned the general 
verdict of" guilty." 

Verdict guilty. Sentence, death 

§ 7. The English Tests in the American Courts. -Of the four legal tests of 
insanity which we hnve seen have been adopted at different times by the English 
judges, viz.: (I) the" child" test; (2) the" wild beast" test; (3) the test of 
knowledge of right and wrong in the abstract, and (4) the test of knowledge of 
right and wrong as applied to the particular act, -ouly the fourth has been 
adopted at any time by the courts of this country; but this test has been received 
with such f;n·or as to be at present well settled as the law of such cases in a 
majority of the State courts and in the Federal courts.1 We shall, therefore, 
speak of this fourth test hereaftt:r as the" right and wrong test, 11 and, in the 
following sections, the States in which this test is maintained will be giveu in their 
order. 

§ 8. Right and Wrong Test- Alabama. -The right and wrong jest is ap
proved in 1\htbama. In a leading case on the subject it is :;;aicl: "When the 
plea of insanity is interposed to protect one from the legal consequences of au 
act which amounts to a. crime, to render the defence available, the evidence must 
be such ns to convince the minds of the jury that at the time the act was clone 
the accused was not conscioua that in c\oingthe particular act he was committing 
a crime against the laws of Goel and his country. If he knC'w right from wrong, 
and knew that he was violating the law, he is then guilty, for it is this conscious 
knowledge connected with the act that constitutes the crime.112 

§ 9.- Calitornia.- ln California. the test is whether the accused, at the time of 
committing the act, w:1s con!:lcious that he was doing wrong.3 An instruction, 
that if the jury find that the prisoner was insane at the time of the alleged 
murder, they should declare him not guilty without regard to the degree of in
sanity, is properly refused. 4 

§ 10. - Delaware. -So in Delaware the testis the ability to comprehend the 
difference between right and wrong in respect to the very act with which he 
stands charged.r. 

1 In some ot the cases where the fourth 
teetleado1ited,1helnngungeot1hecourt 
wouldeeemtoim1>lythatthe thirdtestwae 
the one intended to be applied. But it is 

~::!~1~: ~hteb~~~ ~e0~1~1:d 1~eeetAi1:~:~~~: "~1~u~ 
siugleSrnte. 

2McAJ)jster v.State,17Al&. 4.34 (1850),cit· 
ing Com. v. Rogers, 7 Mete. 600; Clark v. 
:::te,12 Ollio,•8:.l; State t1.Brinyea,5 AJa. 

3 People t1.l\IcDonnell,-'7 Cal.134 (1873); 
Peo1Jle t1. Coffman, 2• Cal. 230 (ld64); People 
v. Hoon, 16 Cent. L. J. 67 (1883); People v~ 
Hobeon,liCal.424 (1861). 

t Peoplev.Best,39C .. l.690(1870). 
s State v . Danby, 1 Jlouet. Cr. Cae. 166 

(ls&l);State "· Weet, 1 Houst. Cr.Cas.371 
(1873); State ti . Brown, I Houst.Cr.Cas.639 
(1878); Statev. Hurley, l lloust. Cr.Cas. 3'il 
(1873);State v. Windsor,5JJarr. (Oel.)612 
(1851); State v.Dillabun\,3llarr.56l(l8'0). 
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§ 11.- Georgia. - The same test prevails in the Georgia courl. 1 lo J.n early 
ense it was held thnt where it is admitted that the prisoner is neither idiot, 
lunatic or insane, it is not competent to prom that he i'i of weak mine\. "All 
persons arc considered by our code,'' it was said, 11 cap:1hl~ of committin~ 
crime who are neither Idiot, lunalic nor in .. ane, nod who ha,·e urrh·cU at the 
age of fourteen years, and before that nge if they know the di,;tirctiou between 
good and e\·i!, and if capable of committing crime th('y nre liable to he co1wicted 
upon their own confession. We cannot therefore rccOg'nizc th<.: distinction which 
is sought to be engmftcd upon the law. It would lead to endless nu•taphysical 
discussion on the philosophy of the mind. Bcsi<lcs, experience teach<.:s that in 
point of fact the cunnin~ and crnfty are much more lik<.:ly to conceal and mbrep
resent the truth than those who are lc~s gifted. It is the trite ob~cnation of all 
tnn·ellers that i! you wi~h to learn the truth with respect to the health of a 
country, you must interrogate the children aucl ~l'n·:rnts :1bout the m!ltter."' In 
Lloycl ,._ State 1

3 it was said: "We sec no material error in the jllllge's charge 
on the subject of ino:anit~·. In one sense all crime is in ... :rnity. Indeed, in \'iew 
of the awful responsibility of all of us to the jud!!;C or the quick und the dead, 
any s in is a sort. of iu<.;:rnity. But. as the judge ju~tly said, society cannot afford 
to treat a man as ius:rnc because he has become so steeped in crime as to ha,·e 
stupifh:d his couscience. The jullge stated the rule of re~pousibility from the 
worcl:-; of this court over :llHI o,·er ag:tin repcakd 1 to-wit.: Was the :iccu<ted 
conscious he was doin~ wrong? Was his miud sound enough to judge of the 
right or wrong of his acts." 4 

§ 12. - Kansas- Maine.-Thc right nnd wron2 tc~t is adopted in Kansas~ 
and ~lainc.s 

§ 13.- Massachusetts.- So in Massachusett<t.7 In Com.,., Heath,~ tried in 
Mn.ssachusetts, in 1858, :F'raucis E. Heath aud l\liriam G. Heath were indicted 
for the murder of their fatlH!r, Joshua Heath, and trit•d :lt Lowell, n.t April term, 
18.i8, bcfor<.: Justices n~:w1-:Y, l\.h;TC.\U' aud THO\!.\<;. One quc:-;tion nL the trial 
"'·as, wlwthf'r the defendants \n>re of sufficient inklli!!('nee to be respou-;ible for 
n. homicid(."; and upon this point n.nd the burden or the proof thereon, the court 
gaxe the following iu~tructions in the charge then delivered by T110:\u~ 1 J.: lf 
the jury arc s:H1sfiecl that. a homicide was committ('(l, nm! unckr such circum
stances that, if cloue by n. rckponsible ng<.:nli by on<.: capable of committing a 
crime, it would be murder, either in the flr~t or second degree, the only question 
remaining, and the import:rnt ancl vital que-;tion of the en.use is "were the 
prisoners at the bar capabl<.: of committing the offence." The law presumes men 

~;~e;:~~~1:
1

;e~~r~
1

:: ~~~n~:id~
1

~s ~~~'~;~:: tl~a~: 1~J;~,c~~111~~t;e~~~~ 11s~::,e,\~~e::1~ 
under such circumstanees, as when done by a per ... ou of sane mind, would con-

l Roberts v.State,3Ga.310(1847); Brink· 
leyv.8tate,55Ga.29G(l8ii). 

= Studstillv.State,iGa.20'2(18'9). 
l-lSOa.57 (18i2). 
~ And see Humphreys v. State, 45 Oa. 190 

(llr72); Westmorland v. State, 46 Ga. 2Z5 

(18i2); Choice v. State, 31 G:i.. 4'24 (1860); 
Roberts11. State,3(..a.~10(184";). 

'Stntcv.Mnbn,25Kas.182(186I). 
1statet1.Lnwrence,5iMe.57o&. 
' Com. i·. Rogers, 7 Mete. 000 (1844). 
s 11oray,303 1353). 
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stitutc murcl11!'1 the presumption of law, as of common sense and general 
experience, supplies that link. It presumes men to be sane till the C')Otrary is 
shown. The presumption of law stands till it is met and O\'ercome by the e\•i 
dencc in the cuse. The evidence may come, of course, as well from the witnesses 
for the government as the witnesses for the defence; and when the evidence is 
all in, the jury must be satisfied, iu order to convict the prisoner, not only of the 
doing of the acts which constitute murder, but that they proceeded from a 
responsible ngcnt, one c:lpablc of committing the offence. This is the rule to be 
applied to a case where the defence is idiocy, an original defect and want of 
capacity. Whether the rule is modified where the defence relied upon is insanity, 
disease of the mind or delusion, it is not necessary now to inquire." The 
prisoners were convicted. 

§§ l 4- 1 15.- Michigan - Minnesota.- Mississippi.-And the right and wrong 
test pre\•ails in Michigan, 1 and Minnesota. Iu S'ate ,-.Shippey,2 it was said: ,. ms 
(the prisoner's) suspicion of strangers, apparent melancholy ancl peculiarity of 
deportment generally are not proof of insanity as th~1t term is popularly under
stood. Perhaps by theorists tlH.:se peculiarities may be considered evidences of 
insanity. It is, iudecd 1 very difficult to define that. invisible line that divides 
insanity from sanity, but such speculation i~ not here necessary, for a. party 
inllictecl is not cntitlcc\ to nn acquittal on the ground of insanity, if at the time of 
the allcgccl offence he had capacity sufncient to enable him to distinguish between 
ri~ht :me! wrong and understood the nature ancl consequences of his act and h:ld 
mental powcl· sufficient to ~1pply that knowledge to his own casc, 11 and it is fol
lowed in ){ississippi.3 

§ lG.-Ml.ssouri.-[n Missouri the test adhered to is the ability to know the 
ri2ht from the >nong of the particul:ir act} In Slate v. Kotovsky/1 decided in 
1881, Ug:·rnY, J., in delivering the opinion of the court affirming the judgment 
below says: "The instruction in rel:ition to insanity was in exact conformity 
with what this court recently announced as the law in State v. Reden.ei.er/• aud 
)'Ct more reccnlly in State v. Erb;1 aud while two of the members of this court 
(Jud2c l!OL"GH and T) do not think th:tt t.he only legal test of insanity is the 
ability to know the ri~ht from the wron~ of the particub.r act, but that one 
knowing the right from the wrong may, in consequence of organic mental 
clcrnngcmcnt, be incapable of exercising the will, and is therefore not amenable 
criminally for the act, three of our n~sociatcs arc of different opinion, and the 
judgment, therefore, cannot be reversed for this alleged error." In an earlier 
case It was said: ""rhcre insanity is iutcrposccl :1s a defence to an indictment 
for an alleged crime the Inquiry is always brought clown to the single question 
of capacity to distingu ish between right and wrong at the time when the act was 
done . • • • The insanity must be such as to deprive the party charged with 
ti.Jc crime, of the use of reason in regard to .,he net clone. The prisoner may be 

'reoplev. Finley,3SM1ch . .C82. 
! l0Minn.223{18G.'i). 
1 Bovardv. Sta le,30Miss.000(1856); New· 

comb 11.State,3i Miss.383(1859); Cunning. 
ham11.Siate,56Miss.!?69(18i9). 

• Statev. Redemeier,71Mo.H3(18io;)). 
U;.&Mo.!?4;(1881). 
'ilMo.173. 
1;.&Mo.199. 
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llerang:cd on other ~ubjccts, but if capable of di..,tingui:-lhing: between right and 
wrong in the particular act clone by him, he is justly liable to be punished as 11 

criminal. Such is the undoubted rule of the common law on this subject. 
Partial insanity i.;; not by that law necessarily nn excuse for crime and can only 
be so where it deprives the party of his reason in regnrd to the act chari::cd to be 
criminal. The iu~tructions here given brought clown the question of insanity in 
regard to the act done. Ii the prisoner had been sane on nil other subjects, antl 
yet not able to know whether the act charged against him was right or wrong, 
owing to some morbid and c\i:seasecl hallucination of the mind upon the very 
subject, the jury were instructed to find him not guilty.111 

§ 17. -Nebraska-New Jersey.-The same test is applied in Nebraska" 
aud New Jcr:scy.5 

§ 18. - New York. -The :1bility to distingui.<,h between the right and wrong 
of the act b the test recognized in New York.• 

In PeoplP. ''· Pine, 5 the prisoner was tried in Dutchess County, N. Y. for the 
murder of :Mrs. Russell. BAHCC LO, J., charged the jury as follows: -

"The question of insanity, upon whicl1 this case turns, always im•ol\'CS difficult 
and intricate inquiries. It is n subject upon which much has been said and 
written, by way of theory and speculation, and it cannot be clcniccl that the 
numerous acljndications are not altogether i·eeoncilable. Without detaining 

~:~~;e~~t:f ~:~~~~!c:~dt~1~~s~:~1;'°!l~m~: .su~1~1i~:~; :1~e1~a;r!l:a~J ;u~:~~~:a~~~~:~1:1~~y: 
(2) partial insanityi (3) periodical insanity; (4) moral insanity; (5) drunken 
insanity . The first, is insanity applied to objects geuerallyi the second, is applied 
to single objects; the third, occurs at periods, with sane inten·als; the fourth, 
is a morbid perversion of the natural feelings, affections, etc.; ancl the fiflh 1 

is that which results directly from intoxication. Now, the rules applicable to 
crimes committed in any of these degrees of insanity are mainly those of sound 
reason. Thus, it is conceded to be the law that insanity occasioned directly by 
intoxication is no excuse for a crime committed by one in that st.'lte. If it were 
otherwise, a mnn by drinking to excess could divest himc_;elf of legal rcsponsi· 
bility, and gratify his thir~t for nngeance with impunity. In regard to the 
other kinds of insanity, the rnle is laid clown in a great variety of terms. The 
English rule is thus stated, in Belli11gham's Case, by Chief Justice MANSFI'ELD: 

'In order to support the defence of insanity, it ought to be provecl, by the 
most direct and unquestionable evidence, that the prisoner was incapable of 
judging between right and wrongi tlrnt in fact it must be proven beyond nll 
doubt that, at the time he committed the atrocious act with which lie stood 
charged, he did not consider that murder was a. crime aga.inst the Jaws of God 
and nature.' As long as they could distinguish good from evil they would be 

1statev.H11ting,21 Mo.4&1(1855),citing 
McXaghten'sCase, lOCI. & F. 210; Freeman 
v. People,4Denio,29. 

z Hawe v. State, II Neb.537 (38 Am. Rep. 
537)188I);WriE:"htv.People,4Neb.407 (18'6). 

a Statev. Spencer, 21 N.J. (L .. 196(1816). 
~Cole's Trial, 7 Abl>. Pr. {l'i. S.) 321 (1868); 

People v. Cavanaugh, 62 How. Pr. 87 (1881); 
People v. Devine, I Edm. Sci. Cas. 59-1. (1848); 
People v. Griffin, ld.126 (Hl48); Clark's Case, 
l City Ua!J Hec.176 (1816); Walker v. People, 
ante; Flanagan v. People, 62 N. Y. 467 (ll 
Am. Hep. 731 ) (1873); sec pod, p. 815. 

•2uarb.566(184.8). 
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amenable for their conduct. Lord LYxoni.;RsT, in Rex v. Offo1·d, put this que$
tion: •Did the prisoner know that in doing the act he offended against the 
laws of God and man?' .According to the Scotch rule, the insanity must be 
of such a kind as entirely to deprive the prisoner of the use of reason, as ai)plied 
to the act in question, nnd the knowledge that he was doing wrong in commit
ting it. If, although somewhat deranged, he is able to distinguish right from 
wrong in his own case, and to know that he was doing wrong in the act which 
he committed, he is liable to the full punishment of his criminal acts. 

•
1 In the case of Abner Rogers, tried in Massachusetts before Chief Justice 

SHAW, in 1844-, he laid clown the rule as follows: 'A man is not to be excused 
from responsibility if he has capacity and re:.tson sumcient to enable him to 
distinguish between right and wrong, as to the particular act he is then doing; 
a k11owlcdge and consciousness that he is doing wrong, and criminal will sub
ject him to punishment.' Although he may be lttboring under partial insanity, 
if he still understand the nature and character of his act and its consequences; 
'if he has a. knowledge th:lt it was wrong and criminal, ancl a. mcntul power to 
apply that knowledge to his own case, and to know that if he docs the act he 
will do wrong and receive punishment, such partial insanity is not sutncicnt to 
exempt him from 1·cspo115ibility for criminal acts.' There are cases in which 
the insa.uity consists in a. delusion by which the prisoner has a. real and 1lrm 
belief of the existence of a. fact wholly imaginary and unfounded. In regard 
to thif':, the English courts hold that it is no defence for a. criminal th:i.t the 
prisoner supposes he is redressing an injury or grievance. The )lassachusetts 
rule is, that if the imaginary facts would, ii' true, justify the act, then he is 
t!xcusable, - as, when tile prisoner supposed that the person was about to kill 
him, aucl he slays the other in self-defence. There must be an immediate appre
hen.sion of danger. 

'•Applying the princip1e to tllC preseri,t case, if the prisoner really believed that 
Mrs. Russell was in the act of committing a. great personal injury to him, and 
supposed that he shot her in self-defence, he would be excusable. But it would 
be no defence thnt the supposed Russell or his wife lmd injured him to any 
c:-.:tent, becituse if it were true it would be no justification of tb.e act. If a 
breach of promise or anything of that kind was the origin of the act, and this 
was clone by way of revenge, he is not excusable. .A simple and sound rule may 
be thus expressed: A man is not responsible for an act, when, by reason of 
involuntary insanity or delusion, he is at tbe time incapable of perceiving that 
the act is either wrong or unlawful. J(eeping in mind this rule, Jet us look 
into the testimony and endeavor to apply it. It arranges itself into two kinds: 
(I) Hereditary insanity; (2) personal :lets of insanity. 

"As to hereditary insanity, the evidence is admissible upon the principle of 
human nature, by which the properties1 temperaments and infirmities of the 
parents are sometimes transmitted to their children, and pass from generatiOt\ 
to generation. It is not in any c:i.se e\·idence of the highest character. It would 
be obviously uusafe to acquit ally person on the sole ground that any of his 
ancestors were insane. It is a mere circumstance. Ilut before :my inference 
c.an be drawn from such a source, the fact of tTlC ancestor's insanity must be 
clearly established. It is eudea\·orccl to be f'hown from the following facts 
that the prboJH.:r's father was in'-ane,. {l) He appointed a time to die; (2) was 



236 THE LEGAL TEST OF lr\SANITY. 

Notes 

troubled in mind; (3) committed suicide. But do these acts necessarily prove 
insanity? Tie seems to have been a 'high s1>irited 1 man, and possessing strong 
passions and religious feelings. He was unfortunate in his pecuniary affairs, -
his property about to be sold on execution. May not these facts account for his 
coi~cluct.? Is every one who becomes possessed with the idea that he is about to 
die, insane? ls suicide e\·idcnce of insanity? Clearly not, alone. If you were 
now trying the question of Tilly Pine's insanity, would the e\·iclcnce authorize 
you to find in its favor? If not, you cannot find uny just inference in this case 
in favor of the prisoner. Is the daughter, Mrs. Potter, insane? She seems to 
have been a woman of strong religious feelings, which perhaps ·will account for 
all her peculiarities. Besides, she is but half sister to the prisoner, and may 
have derived her temperament from her mother. Both father and daughter 
discharged the duties incumbent upon them of fathCL' and wife. lt is not 
pretended that a commission of lunacy could have been issued against either 
of them. We come now to the evidence of insanity in the family of Dr. Per 
La. Pine, a cousin of the prisoner. It is shown that Lewis Pine, :t brother, was 
tlerangcd; the father was partially deranged after a. severe loss. As to the 
children, it may ha\'C come from mother or father, or originated with them
selves. The fatJlCr lived to an advanced age, and attended to his business 
through life. No one can contend that he was a confirmed ma.nine, or C\'Cn 
subject to periodical insanity. It is for you to say, on the whole, whether nny 
wcll-fouuclccl inference c:lll be drawn from Ruch cxidence of insanity in rela
tives; especially, when 1 with one exception, the relations arc not in the right 
line of descent. As to the evidence of personal insanity: this defence is pre
sented under nry peculiar and somewhat suspicious circumstances. It is not 
pretcncied that the prisoner is llO\Y insane. [f aC(JUittecJ, he !UUSt be discharged, 
and could not be sent to the asylum, as the court understands the testimony. 
The witness speaks of his being insa1~e . Not a. sin~lc medical or scientific 
witness gi\'es it as his opinion that he now is or ever was in~anc. The prisoner 
comes into court and says he was insane at the time of committing the act. 
Ilas he proved it? It js for you to scrutinize the testimony carefully, and not 
permit him to a,-oid punishment on that ground, un\C!SS made out to your full 
satisfaction. Generally, a man ts presumed jnnocent, and the great climculty is 
to show how the deed w;1s clone, and who did it. In this case the situation 
of the prisoner is otherwise; there is no doubt of his being the homicide. The 
presumption is that he was sane; that is the general rule. The presumption is 
against his innocence. He must clear himself by satisfying you that he was 
incapable of perceh-1ug the criminality of tl1e act. Eccentricity or peculiarity 
of conduct is 11ot sufficient; they beloug more or less to all men. Even par
tial insanity is not sufficient. To come to the per!'onal acts from which it is 
contended that insanity is to be inferred: 1. His hauging himself. This was 
cxtraorclinar)·, but it was clone near a. dwelling house. Ile also laughed when 
asked why he clicl it . 2. No more is heard of it till 1843, when be liYed at 
Pleasant Valley. This, it appears, was nbout the time or soon after he Ih·cd at 
l\lrs. Dcgroff's, where 1\Irs. Russell, then unmarried, lh·ed. Mr. Taylor saw 
him crying at times; brt:aking 01rough the siding; attempted to shoot himself. 
These may be evidence of an aberration of mind, or of disappointment, or a. 
disposition to terrify others . If he was insane, and wished to kill bimseU, it 
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is strange he dicl not do it. It is possible that the letter given in eYidence, iu 
which he speaks of a marriage agreement, may afford a solution; or it may be 
explained by reference to intoxication. 3. The occurrence on the night be was 
removed to the county house with dC>lirium trcmens. It is difficult to see how 
this establishes insanity. 4. Scene at Brown's, last September. It wus of short 
durution, and occurred after he had been drinking . 5. Application to Isaac 
Lawton for a warrant. Ile had been drinking, and seems to haYc hacl an idc:t 
thut 1\lrs. Russell had wronged him. What is here alleged may ha,·e been true, 
without that degree of insanity which excuses. 6. The occurrence on board 
the towboat ,,·as extraordinary, unless it can be referred to clelirinm tremcns. 
There is some other evidence, but this case has been summed up very ably, and 
l will not detain you with it. There are two theories by which these circum
!:.tanccs may be reconciled: (1) Periodical insanity, which is the theory set up 
by the prisoner's counsel; (2) a morbid thirst for reYenge for a real or fancied 
injury, arising from the rejection of his addresses by l\Irs. Russell before her 
marriage, excited by liquor. It seems to me that this last \"iew will explain and 
reconcile all the testimony except the act of his boyhood. The letter before 
alluded to refers to this subject. In the first place, before the marriage of l\frs . 
R., he threatened to kill himself in view of the church; perhaps under a vague 
notion that she would learn of it auct relent . .After hor marriage he seems to 
have had an idea that he was in some way entitled to a share of hCr property,-. 
probably as a. compensation for his injuries on his former indictment for burning 
the barn, or a reparation for refusing to marry him. It is hardly necessary to 
say that neither of these will excuse him. No fancied or rc:.tl injury can justify 
the act. There is a. further view of the case. Suppose it were established thaL 
the prisoner was liable to periodical fits of insanity, will the e\·idcnce Jlennit 
you to acquit? The rule of law you will remember, is, that in case of peri
odical insanity, it mu~t be proved that the act was committed during au nttack 
of the disease. 

"llow then stands the tes9imony as to his situation at the time of committing 
the act? On ltricluy he came to Poughkeepsie and bought the pistol, apparently 
sane. He returned to Pleasant Valley in the e\·cniug apparently sane. 
On Saturday and Saturday en:!ning he is proved to haYc been as sane as 
usual. On Sunday morning he w:1s awakened by Sales, and cleaned the bar-room; 
sane yet. Took his brcakfa!'!t as usual. Between ten and eleven o'clock he nud 
)Ir. Holmes looked over the accounts and settled. About the same time he had n 
brief com·ersation with l\lr. Bishop at the st:tble . Mr. Frear ~aw him about 
twelve o'clock, three-fourths of a mile from Russell'~, going north i exchanged a. 
few words ancl considered him sane. Mr. Doty saw him :.1bout one-fourth of a. 
mile from Russell'~ :Hld clicl not discover any signs of inc:anity. It is true that. 
he drank several timt s; 1111d one witness s:pc:1ks of his h:H'ing a. wild eye i but 
th<' ~rc:.1.t mass of proof establishes him to be as sane as usual, nearly up to the 
time of the commission of the deed nnd not excessively intoxicatccl. 'Vhen, then, 
did he become insane? was it at the moment of the act? The act itself cannot be 
tpken :lS niclencc; it must be pronn otherwise. Can it be supposed that during 
all the preliminary a~'f;lllgemcnts of nearly three days, and then beca.me insane 
just :1t the time of firing· the pistol? C:in JOU believe that at the time this n.~t 
was committed, the prisoner was "iO in~ane that he was not able to perceive that 
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the act was wrong or unlawful? Again let us look at his subsequent conduct 
Jrumediately after the deed was perpetrated, he ilecl. Why did he flee? lt is 
laid down in th1;: book~, it is u. dictate of human reason1 that the ,·cry act of flee

ing and secreting himself, is incousi'itent, ~enerally, with the idcu. of his not 
knowing that the net was wrong and unlawful. The prisoner kept himseU 
secreted with great skill and cunning from Sum.fay till Wednesday1 when he was 
arrested. No tntces of insanity were found on him when taken . Jf he had the 
prcclispositiou to i11sa11ity cl:1imcd by his cotrnscl, which could be brought into 
action by suffering or excitement, it ts Stl'auge indeed that he was not palpably 
mad when discovered, and now, on the trial. Trace him down to the present.time. 
Uc atouce declared that he had shot her and would han done it if her husband had 
been present; tl1<1.t her death was all he asked for. You have heard the medical 
witnesses, Doctors Deyo, and llughsou, who bolh say that he has been ~:we since 
his conOnement. The letter of the first of February, 1848, bc:1rs no mark of 
insanity, but shows that he was aware of his situation a1u\ preparing for hi'i 

~~:::~e;na~ 0~;11:1~ 1 h~1::en:i~~~: :r;ri~1:~~ ~~~:~r!;11~~~:~s:e::~t '~::~1:1~,:a~! t~~·sc:~~: 
because he does uot know that be has clone wron~ and dcsen·es puuishmcut, 
uor can he make a skilful prep:.iration for his defence. 

"1t is for you to say whether, under this testimony, you can flncl that this man 
was insane when he shot Mrs. Russell. His conduct here is an unsafe bash:1 for 
a verdict of acquittal. You arc to consider the case with care and patience, aud 
if made out to your satisfactiou, gh·c him the bcncfU of it . But you are also to 
remember that you arc administering criminal 1:1ws; laws made for the protec
tion of societr; laws to which we must look for our safety. 1f this is :l case of 
murder, it ought to be punished as such. Tltc prisoner deserves it. .fhe 
example to others is required. The deliberate murderer should ne,•er again be 
permitted to w:1lk our streets, with au opportunity to repeat his crime, and 
encourage others iu the gratification of their revengeful passions. Upon the 
whole, geutlcmen 1 it is for you to say whether tjis man committed the deed 
wilfully and understandingly; if not he ffiust be acquitted. l)ublic justice docs 
not require tlie punishment of an insane man. If you arc satisfied of his insanity, 
whate\'er be the consequences he must be discharged. But public justice does 

::~~~·~~ i~l~;~o~lc~h~! ~Jc~n;:~:~c;~oty:~:n:~~t~:t ~~~ea n~:,~::te~~ ~~s~:~:;y '~:li~hc~:~I~ 
passion, but of justice; your feelings as men must yield to your duty as jurors. 
To permit a man le:?;:llly guilty of such an atrocious offence to go nt large, would 
be an example of the most dangerous character ~ind tendency, well calculated 
to impair public conUcleucc in the Yirtue and efficiency of our courts of justice. 

"The case, gentlemen is with you; aucl I trust your deliberations "ill be guided 
by that wisdom which can ne\'Cl' err." 

The jury found the defendant guilty, and he toa8 executed. 
In People "· Lake,1 the prisoner h:n·ing been conl'icted of murder, his convic

tion was reversed on appeal. 2 Being pJU('('d on trial a second time be pleaded 
present insanity and a jury was empanelled to try this issue. The presiding 

12Park.215(ll:la5). ! See Lake t•. People, I Park. '4!»(18.M); 
Peoplev. Lake, I'.!:'\. Y.3.J3 IS.Xi). 



TEST IX NEW YORK. 239 

People v. Lake. 

judge charged them as follo\\s: "The statute declares that 1 no insane person 
can be tried, sentenced to any punishment, or punished for any crime or offence, 
while he continues in that state?" The prisoner stands indicted for the highest 
offence known to the law, murder, and that too, committed upon hi:s own wife 
and offspring. Ile has been once tried and co1wicted on this charge, and a new 
trial granted him, not because the court bC'licncl him insane, IJut wholly upon 
the ground of error arising on the admission and rejection of improper testi
mony. The new trial was set clown for this time, the public prosecutor moved 
it 0111 and the prisoner's counsel nlleged his insanity, and the court deemed it 
proper to try that question first and distinct from his crime. It is for this pur
pose to determi ne whether he is now insane, that you are impanelled. You will 
not allow the atrocity of the offence, uor the supposed effect of your nrdict, 
either on the p1·isoner or on the community, to influence you in the least, but 
unswayed by prejudice and unbiased by feeling, you will pass upon the question 
of his present sanit3·; if you find that l1e is sane, we shall then proceed to try 
him on the inclictmenli if, on the contrary, you find him insane, the humanity of 
the Jaw interposes for the protection of his life, until he is restored to reason. 
In the meantime he will be kept in close confinement, and society protected from 
his fury. 

''Before proceeding to call your attention to the law as applicnble to this case, 
I will make a passing remark on the strange objection that has been made by 
one of the counsel in reference to tJ1e propriety of the request made by the court 
for physicians to examine the prisoner so as to be nble to testify as to his state 
of miud. The court did not do this; [did it., uucl assume its full responsibility. 
Aud I only allude to the subject on the pl'isoner's accouut1 lest you might not, 
if you supposed there was anything improper in the selection of these men, 
give to their testimony the weight it would otherwise han!. The defence on the 
former trial had been insrmity, respectable physicians had then testified, that he 
was insane, others, that he was not. The alleged insanity coutinuecl1 and physi
cians it was said would not make an examination. Knowing that the object of 
a trial was to elicit truth, and that could only be obtained by knowledge, and that 
kuowledge was n.cquired by innstigation, that you might haYe some evidence, 
some rational opinions founded upon sufficient facts; I made the request for 
four medical men to make n.u examination satisfactory to themselns. The four 
physicians were my own selection, one of them, Dr. John Cooper, Sr., had, on 
the former trial, ginn his opinion that be was sane, another, Dr. Varick, had, 
on that trial, testified that in his opinion, he was insane, while the other two, 
Doctors Hughson and Bocker, bad never seen him, and were consequently un
committed. I need not tell you 1 gentlemen, what is the professional standing of 
these four men among their brethren in this county or in the community. If the 
object of this trial is, however, to go into the matter blindfold 1 rather than to 
elicit truth, then it is very improper to have anybody to examine him cuou~h to 
form an opinion . It has been said that this looks like nn attempt of the court 
to bave the man found insane. Is it possible that the district nttorney will make 
such an admission that au im·estigation by compctcut physicians must lead to a. 

·verdict of insanit.'? 
11 You should not take it as . ..;uch, ancl I hope that you will not allow even his 

mistakes to prejudice the right:s of the people ou the one side, nor anything that 
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the court may do, to affect the prisoner . You arc not trying thccourtornny of its 
officers, but the sanity of the prisoner. Whenc\'cr any issue is m:tdc 3.g:tinstmc, 
J shall be glad to meet it here or elsewhere. lf the public or tlll)' one who repre
sents it de::.ircs to sec any one hung ·without an opportunity to know whether he 
is in a. proper M:1tc of mind to be tried or a fit subject of punishment, they must 
not ask me toassi::;t:ttthc execution. 

"To return to the question to be tried, is the prisoner now immne? To deter
mine this it will probably be unnccc~<;;ary to gi\'C you a. clcllniliou or iusnnilyi It 
is a condition of mental existence which is known and rccoguizc<i in tile laws of 
all civilized St:ltcs, :uHl which exempts the person subject lo it from punish
ment. Hs symptoms or outward m:mifc~tlltions arc well known by those who 
have cle,·otccl their time and attention to its stucly. Insanity is as Y:uious in its 
phases and effects u:::i the pcr::.ons in whom it itppcars, yet there arc four general 
<:lasses into which, for convenience, it is clh·iclccf: 

"1. Mania, where the hallucination or delusion is general, extendin~ to all 
objects. 

"2. :Monomania, in which the hallucination is confined to ~i single object, a. 
class of objects, or a limited number of objects. 

"3. Dementia, or madness, where the person aft1icted is rendered incapable 
of reasoning in consequence of functional di:sorcler of the brain, not congenital or 
boru with the person. 

11 4. lrliotism, total want of the reasoning powers from malformation of the 
form of thought, at the time of birth. 

"It is not pretcncled that the prisoner is an idiot, and has never been of sound 
mind; nor do 1 think it can be claimed that he is absolutely demented, or ren
dered incapable of reasoning upon all subjects; his lunacy, if it exists at al11 is 
in the form of a mania. or monomania, probably the latter. 

"Your position in :t case of this kind is peculiar. In ordinary trials you nre to 
hear the testimony of witnesses as to the existence of certain facts, and on them 
foun<l a verdict. Here you are to form an opinion on the evidence of opiuions. 
Thii..; r~~ults from the nature of the :-;ubject of inquiry, the mind, an existence 
which is indsiblc, impenetrable, imaw!iblc, ancl unmeasurable. The minutest 
filament of matter, the air itself, can be weighed, but there arc no scales in which 
the mind can be balancccl 

"If the title to lnn<l is in clh:;pute the deeds and co1wcyanccs, the surveyor's 
compass and chain can determine the question. So of almost any action or 
prosecution 1 the facts as detailed by the wituesses will enable n. jury to deter· 
mine the quc~tion at issue. But here the point in dispute is the existence or 
non-cxbtcncc of a certain mental state. It is not even the amount, but the 
soundnessofmincl. 

"Ordinary perso11s, no matter how intelligent, cannot giYe an opinion, but any 
man who has acquired, as an addition to his name, the letters J\1. D., be he e,·er 
so ignorant, c:m gi"e you his opinion. Another question n.rises1 are you to bn.se 
your Yerdict upon the opinion of medical men or your own? 

11 On this subject, the whole theory of jury trials, and the reason of the case, 
satisfy me that it is your opinion, nod not that of the doctors which is to make 
uptbe verdict. 
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''JI ow much reliance you should place on the opinion of a medical witness, de
pends upon his skill, his means of judging of the true mental condition of 
the prisoner, and the facts he details to yon as the basis of that opinion. 

":Mathematics, chemistry, philosophy, and surgery are sciences; but medicine, 
unfortunately, cannot be ranked among them. Between allopatby and homoo
opathy, and the various other systems, every nostrum and every humbug has its 
practitioners and its victims, but there are, nevertheless, among those who pur
sue this profession scientiac men, whose opinions on mental or physical diseases 
are entitled to consideration. There are certain things which arc settled, the 
state of U1c pulse and skin in fever1 the effects of certain articles, used medi
cinally on the human system; so there are certain pheuom1::na. which, when they 
exist, arc admitted to be symptoms of iuisanity. Among these arc wakefulness, 
want of appetite, or the reverse, an excited pulse with cold extremities during 
the absence of any iutlammatiou, hc:it of the head, melancholy, an expression of 
the eye, hard to describe, but while it shows intellectual dulncss, exhibits a 
stare or wildness easily discernible by those acquainted with insanity, alternate 
laughter and weeping, without any perceptible or sufficient causc1 a suspicion of 
friends. These symptoms, even with t.ho!sc known to be insane, are rarely, if C\'er, 
all present in the same person, but the existence of any uumber of them, accom
panied by incoherent conversation and unusual conduct, ordinarily pro\'e the 
patient insane. Do these symptoms or any of them exist in the case of t11c pris
oner? The sheriff has testified in reference to his wakefulness; that he had 
wntched him and never found him sleeping, and ne\'er but once when he seemed 
to have been sleeping. Houghtaling has given evidence in reference to his want of 
sleep the night followiug the murder. The only proof we have as to the pulse 
shows that it is accelerated or faster tlmn of a person of his age in ordinary health. 
It is sho'wn that he has been known to laugh ancl weep alternately, and without 
any apparent cause. That he is and ha;;; been, ever since the homicide, suspicious 
of his friends, and tllat be refuses to confide in or consult with his counsel. It 
is also an evidence, that just before the homicide, he was se.eu while in the pub
lic highway to stop his horse, take him by the bead1 lead him around in u circle, 
then drive a few rocls, and repeat the same thing:; that be was seen sitting 
on tbe top of tl1e bureau in his house, with his feet in the drawer, laughing, cry
ing, talk in~ incoherently, and striking his head against the wall. These symp
tom'i and actions are an consistent with insanity. I do not say that they are 
controlling, but should be carefully weighed and considered by you iu deciding 
Ulis question. 

"EYcry one who has heard the evidence and observed the conduct of the 
prisoner during this trial, will agree that this is a. case of simulated or real 
insanity. Which is it? Jn clctcrmining this, you should take into view his cir
cumstances in life; the opportunity he has Jrncl for !canting the real symptoms 
of insanity. If he were a physician and ha.cl committed crime, it would be far 
easier for him, knowing the symptoms to imitate them. The only evidence we 
have as to his situation is that he has lived in the interior of the country, that 
his circumstances are very humble, and that he cannot write even his own name. 
The probabilities arc, therefore, that he has little ii any learning of books, and 
consequently if he fei.(!Ils, does it without knowing the precise symptoms neces
sary to accompJi!<;b his object. 

JG 
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HThcre was a fact stated by Dr. Upton, which in my mind weigbed \'cry strongly 
in farnr of tbe reality of his madlless. You will remember that we yesterday 
took a recess of the court to allow the physiciuus subpoonacd ngaiust the prisoner 
to examine him. This examination was conducted by Dr. Upton, who asked the 
prisoner why he trnvellecl so much in the night, just before the homicide. To 
this he replied that he could get no rest at home:, aud in describing the methods 
resorted to to obtain rest saicl he was in the habit of going dowu stairs and 
leaning against the bags of oats to sleep, iustc:l<l of ~Jeeping in a bed. Jlc:ck, lo 
bis Medical Jurisprudence, quoting from llnsam, says: "The symptoms are 
:\ggravated being placed in a recumbent position; and patients, ·when iu the 
raving state, seem, of themsel\'es, to :lxoid the horizontal position ns much as 
possible, and when so confined that they cannot be erect, will keep themsch·es 
seated. This remark applies equally to mania and monomania.." If Lake prior 
to the murder could not sleep nights, could flnd no rest, went instinctively to a 
place where he could lean against the bag of oats, instead of lying upon n. bed to 
sleep-here is a. very strong e\·idcnce of insanity. It is scarcely possible that he 
yesterday, when stating this fact to the physicians, kuew its effect as evidence, for 
it seemed to attrn.ct no attention from them, and had not been alluded to by counsel i 
bnt to my mind, it is a most controlling circumstance in the ca.se, and irreconcilable 
with the theory of simulated insanity. Again, we l]nd that yesterday when the court 
adjourned it was announced in the prisoner's presence that the object was to 
allow physicians to make a. personal examination, und testiiy in reference to 
him. They did make that examination i then, H ever, he would have feigned 
insanity or would have refused lo answer. But on the contrary he answered 
every question, was accurate in dates until he was asked in reference to tbe 
homicide; and as to that saicl if his 1 wife was black then it was all right; Hnot 
then he was accountablei 1 and as a reason for killing his children, tllat 1 when 
the body went down to the ground it needed neither food nor ra.iment.1 This 
to me resembles delusion far more than simulation . 

"Again, wakefulness cannot be feigned for any continued length of time. Dr. 
Beck s:n·s: 'Pretenders arc unable to prevent sleep. That wakefulness which is 
so conslant an attendant on the insane, is scarcely lo be prescn·ed for any length 
of time by those who arc in actual health.' Jfo then cites the case of a. seaman, 
who to escape punishment, enacted the part of a. furious maniaci sound sleep 
overpowered him on the second night of attempt. This must be so; for sleep is 
not a. volunt:1ry state. No man, by his mere \'Olition, can put himself to sleep, 
nor Ctlll the strongest will, mmccompanicd by mental and physical excitement, 
prevent it. Both mind ancl body require it, and it comes unbidden. 

11 The counsel for the prisoner insists that the homicide itself proves the in<1anlty 
of the perpetrator. To holcl this sufficiente,·iclcncc to establish insanity would be 
dangerous; but it is proper to examine the act with all its attendant cireum
srnnces, n.nct see whether it Is most consistent with real or pretended in<1auity; 
see if you could discover a motive, or a sufficient motive; whether these ,·ictims 
!ottOod in his wa.y, whether there was any jealousy of his wife. And in doing this 
yon arc to regard the prisoner as a human being, po<1scssccl of moral, intellectual 
and physical faculties, swayed by passions and actuated by affections. But you 
will not allow the atrocity of the act alone to satisfy you of the insanity of the 
perpetrator. 
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"l regret that you have not had more aid from professionrtl men of sufficient 
skill to determine the prisoner's actual condition. The same author from whom 
I have before quoted, s:tys: 'l\fadness is most commonly feigned for the 
purpose of escaping the punishment due to crime, and the responsibility of the 
medical examiner is consequently great. It is his duty and should be his pri\'i
lege, to spend senral d:tys in the examination of a lunatic, before he pronounces 
a decided opinion.' This has been neglected in this case, though the prisoner 
has for nearly two years occupied a cell in your jail. But you nre now on all the 
evidence that has been procured, to tlncl a verdict. In coming to a conclusion, 
you will remember that e,·c ry man is presumed sane, and responsible for bis 
nets, until the con trary is proved, and the refore that the affirmative of the issue 
is with the prisoner. If the evidence satisfies you that he is insirnc, so that he 
cannot make a. rational defence to the indictment you will say so, and be will 
then be placed where he will be trea.tcd for his disease, and if restored to sanity, 
will be tried for the offence. If, on the contrary, the eYidencc fails to satisfy 
that he is insane, you will pronounce him s:rnc , and we will then proceed to his 
trial for the crime. You wi ll not fail to remember du r ing your deliberations, 
tliat it is you who are to settle this quest.ion, and not the courti that if any intima
tiun of an opinion hrts ina(\\·ertently c10c:1pe<1, you will only regard it as fa r as 
it was supported by satisfactory reasons. The prisoner, if insane, is most 
unfortunate in having been so long confined, and treated merely as a criminal; 
if he is"not insane he is still more unfortunate in being the perpetrator of a mur
der, which in its atrocity is scarcely paralleled in the dark annals of crime." 

The jury found Urn prisomw in1ane. 
In Willi• ''·People,' the prisoner was indicted for the murder of Mary E. 

Phelan, by stabbing. His defence, was insanity, but he was convicted. On appeal 
to the Court of Appeals for errors in the judge' s charge, the judgment was 
allirmed.1 "I am of opinion," said DENIO, C. J., "that the cilarge in its general 
scope was entirely correct, and that there was no error in the particular part 
which was specially excepted to . The judge iustructecl the jury, in effect, that 
an irritable temper and an excitable di spos ition of mind did not constitute in
sanity; that an individual possessing such mental peculiarities was more predis~ 
posed to an attack of insanity than men in general, but was not on that account 
actually insane i that such peculiarities were not of themselns eYidcnce of in
sanity. He then procecclccl to state what dicl constitute mental alienation, and 
said that if at the time of the act the person was under a delusion, and did not know 
right from wrong, or that the act was an offence or was wrong, be was insane 
and was not responsible for the act; but that a person was not insane who knew 
right from wrong, aucl that the net he was committing was a violation of law and 
wrong in ibelf. These positions were laid down in an abstract form. The judge 
might have said that if the prisoner, when he killed the cleceasecl, was in such a 
state of mind as to know that the deed was unlawful :rncl morally wrong, he was 
responsible, and that otherwise he was not . This would perhaps have been more 
precise and discriminating; butasthcjury was only concerned with the prisoner's 
condition when he committed the act, which was under investigation, it was im
possible that the instruction shou ld have been misunderstood. The prisoner's 

15rnrk.6'.?1(1864). ~ Wlllisv. People, 3'.?N. Y. 715 (1865). 
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counsel must haxe been of that opinion, for they did not require that it should 
be pointed more distinctly to the killing of the deceasccl. The general correct
ness of the position laid down cannot be questioned. It is in substance and in 
the language usu:1lly adopted, and which is sanctioned by the u.uthoritic~. 11 

In People v . Montgomery, 1 the prisoner was indicted for the murder of his 
wife in Rochester, N. Y., November 13, 18i0. On the trial the killing was con
ceded. The defence was the prisonei-'s i11sunity at the time the crime was com
mitted. He was u. young man of twenty-two years of age; he had been married 
two years; his wife was a woman of bad character. She had left him a short 
time before he killed her, and had gop.e to li\'e in a house of ilJ.fame. She lw.cl a 
child nine months old; this child he kept, aud took care of himself during the 
nights; it was taken care of at his father's during the day. The care of the chiltl 
deprived him of sleep, :rnd this contributed somewhat to produce the condition 
of body and mind in which he was sworn to be for scnrn• clays prior to the kill
ing. During hi" infancy he had been subject to epileptic fits, ancl he had had them 
on se\·eral occasions subsequently. lie hadadi<;ease of the brain also. The effect 
of both was to bring on dementia, which had Lhe effect of enfcebliug the mind 
His trouble with his wife excited and n.nnoyed him very much. He lo,·ed her, 
notwithstanding be knew she was ha\'ing intercourse with other men, and h<: 
could not bear parting from her, and wa~ willing to take her back and live with 
her, if she would return to him and conduct her~elf properly. This she had 
refused to clo. The nfternoon before the killing, his wifc,s uncle called on him, 
and proposed to him to go and sec his wife and try aucl induce her to return and 
live with him. They went1 and nfter some negotiation she returned with them to 
the prisoner's house, taking with her her child; and she and the prisoner remained 
together throughout the night. In the morning he got up before she awoke; he 
found an axe in the room1 took it in his hand, raised it and held it some fire 
minutes; and (as he afterwards said) tried not to strike her, but his temper got 
the better of him1 or an impulse to kill her, which he could not resist impelled 
him. He struck and killed her; or, as he told one witness, cut her head off. 
On repeated occasions within the we~k before the killing, he talked and arted 
like an insane man, his face was flushed and his manner excited. Three physi
cians of the largest experience and greatest intelligence, ga,·e it as their opinion 
that in \·icw of his acts and conversations, and of the bodily and mental condition 
in which they found bim, he was insane at the time the crime was committed. 
Other physicians, gave it as their opinion, that, judging from the facts proved 
on the trial, he was sane when he committed the murder. Se\"Cr&l persons who 
had known the prisoner for years and had transacted husiness with him, testified 
that they had never discovered any evidence of insanity in his conduct or deal · 
ings. After killing his w:ie, the prisoner took a razor and went to the barn1 und 
nttempted to cut his throat, but was prevented by the interference of bis father 
and brother. On the same morning, and after the crime was committed, he sur
rendered himself to the police of Hochester; and on his wa.y to the police office, 
he met a. man of whom he was ~1ccustomed to buy feed for his hor!:"c, and told 
him his father would pay what he (the p1·i<.;ouer) owed him. After he was taken 
into custody some of the witnesses testify that he was very much excited; his 

I 13Al.Jb. Pr. (S. S.)207. 
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acts and sayin:rs were irrational; others who saw him testify to his relation of 
the killin!!; and the circumstances !lttending it, from which it would appear that 
he tolcl the transaction intelligently and substantially as it must have occurred. 
The jury found him guilty, and he appealed to the Supreme Court. The follow
ing: jml~ment was there cleliYered: 

"l\luLLE~, P. J. (after stating the facts): "I have given this very brief synop
sis of the evidence to show that the evidence w~1s conflicting, and that it 
presented a case which it was peculiarly within the province of the jury to 
decide . Unless, therefore, some rule of htw has beenvioln.tecl, the verdict must 
stand, even if we should be of the opinion that upon the e\"iclence we should 
h:t\"e arri\•cd at a conclusion different from that at which the jury bas arrh•ed. 

"Several of the witnesses who testify as to the appearance and conduct of the 
prisoner, during the week preceding the homicide, were his relations, and it is 
not doing them any injustice to say, that the jury would be justified in m~1king 
some allowance for the bias under which they would naturally testify whether 
they were called by the People or the prisoner. It m:ty be conceded for the pur
poses of the case that the weight of eYidence is, that the prisoner was, at tile 
time of the killing, insanci but we cannot fol· that reason set aside the verdict, 
unless the prepouckrauce is so great against it as to justify the inference that it 
was the result of passion or prejudice. No such in ference can be fairly drawn 
from the C\'idence given on the trial. The case is one in which the verdict might 
properly be rendered; aud being rendered, the court cauuot, and ought not to 
set it aside. 

"This brings us to the inquiry whether any error was committed by the court 
on the trial, or in the ch:trge to, or refusal to charge the jury. 

"The fln;t exception of the prisoner's counsel is to the charge of the court; 
that, when the proof shows a case of fL'Lecl or of confirmed insanity, the People 
were bouucl to pro,•e that the criminal act was committed iu n. lucid interval, or 
after the pri<;oner was restored to his right mind. This instruction was not 
excepted to by the prisoner's counsel, and the question whether it was a proper in
struction is not before us . Inste:id of excepting, the counsel requested the 
court to charge that habitual insanity haYihg been proved it devoh·es on the 
prosecution to prove more than that the prisoner has been restored to a. cooler 
moment, an abatement of pa.in or violence, or of a higher state of torture; to a 
mind relie,·ed from excessi,·e pressure. The prosecution must affinuatiYely 
prove that the act was committed in :.rn interval in which the mind, having thrown 
off the disease, had recovered its genera.I habit. The judge refused to vary his 
charge, and the defendant's counsel excepted. 

"The standard that the.request asked the court to adopt, by which to determine 
wllcther the prisoner was responsible for homicide, is, whether his mind, at the 
time of the commission of the crime, bad thrown off the disease under which it 
had been suffering and Imel reem·ered its general habit. By the general Laa.bit 
1 suppose is meant its normal sound comlition. 

"Whatever may be the rule on this subject in England or in the other States of 
the Union, this is not the test in this State by which responsibility for crime is 
determined. If, when insanity is shown, it is incumbent on the prosecution to 
show that it has altogether ceased to exist, that the mind has thrown off the 
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disease and is restored to a healthy condition, the com·iction of an offcucler would 
be practically impossible. 

"The evidence of the physicians in this case shows that a man mny appear to 
be sauc) that llc may talk anc\ act like a sane man, and yet be in fact inMuc; :.wd 
after a lapse of time become really sane, and be entirely forgetful of 
all that tran..,.pircc\ the period when he was suppose<! tu be of 
unsound mind. lf soun(]ucss of mind must be e~tabli!-hcd, io 
order to m:1ke for crime, we may :1s well confess nt once that 
it is impossible with certainty that any rnnn who commits crime is 
sane, and therefore responsible for his :1cts. God alone can dctuminc when 
and to what extent man is responsible fol· \'iolntion of either human or di ville 
laws. Lnws must be passed, prohibiting and puni:sbi11g: c1·it11e. The cOHl'ts that 
nre required to nclmini::.t.cr such Jaws, know that crimes nre not unfrequcntly 
committed by persons who arc not 111c11tally capable of cli::;ti11guishi11g between 
what is right a11d what is wrong, and that such persons, both by the laws of God 
and man, should not be held responsible for th('ir acts, while in that couclitio 11 . 
In applying this standard of rcspon~ibility they bring to this case all the learning 
and expel'iencc they possess. They mu~t not clccliuc or even hesitate to decide 
because they m:1y find g-uilty and puni.-.h those who nrc iimoccut; h11t ha,·ing 
clone all that lies in their power to 31Tivc :1t the truth, they mu~t JHllli!--h or 
ncquit, :1s in view of a ll the consic\eratious that are presented to tlil'ir minds 
they t-ihall deem to be right. They may be mist:1ken 1 but honesty of purpose and 
of effort to arri,·e at the truth must furnish the excuse for the error, if one is 
committed. A man may be insane, and yet be capable of clistingui-.;liing hHwecu 
right ancl wrong. It is only when the insauit.y has taken possession oft.he whole 
mind so as to oblite rate altogether the cnpacity to make this distinction that he 
becomes i1Tcsponsible. 

"In Freeman v. People, 1 it wns held thnt when inqanity is relied on ns a defence 
for crime the question for the jury is, whether at the time of commit.tin;;!' the net 
the accused was laboring under such mental disease as not to know the nature 
ancl quality of the act he w:1s c\oinu, or that it was \\TOn::r. In Willis Y. Peo]lle,2 

it was held that the proper instruction to the in :i cn~c of homicide ''hen 
insanity was rclictl on :1s :i defence w:.1s, prisoucr when he killcc\ the 
deceased was in such a. state of mincl as to know that the deed was unlawful 
and mornlly wrong, he was responsible; :rnd that otherwise he was not. In this 
case the decision of the Supreme Court in tile ca<.e of Freeman was approved. 
Lore! :\L\~SFIELD, in the case of Bellingham, laid down the rule, by which the 
question of responsibility or irresponsibility of the accu~cd was to be(\("tcrmined 
as follow:;: In ortler to support the defence of insanity it ought to be proved by 
the most distinct and unquestionable evidence, that the pri-.oncr w3S incapable 
of judging between right and wrong; that, in fact, it must be proved beyond all 
doubt, that at the time he committee! the 3Ct, that he did not con~iclcr that mur
der was a crime :1gainst the laws of God aucl nature. Lord LY'.\"011unsT in Rn 
v. Offord inquired, 'Diel the prisoner know that in doing the act he offended 
against the laws of God and man? 1 
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"By the Scotch law, the insanity must be of such :i kind as entirely to deprive 
the prisoner of the use of reason, as :ippliecl to the act in question, and tile 
knowledge that he was doing wrong in committing it. If though somewhat 
deranged, he is able to distinguish right from wrong in his own case, and to 
know that he was doing wrong in the act which he committee!, he is liable to the 
full punishment of his criminal act. In the case of Abner Rogers, Chief Justice 
SUAW laid down the rule as follows: A man is not to be excused from responsi 
bility, if he has capacity and reason sullicient to enable him to distinguish 
between right and wrong, as to the particular act he was then doing . A knowl
edge and consciousness that the act he is doing is wrong and criminal, will 
subject him to punishment; although he may be laboring under partial insanity, 
if he still uudcrstoocl the nature and character of his act und its consequences, 
if he has a. knowleclge that it is wrong ancl criminal, and mental power to apply 
that knowledge to his own c~\se, and, to know that ii he docs the uct, he will do 
wrong and receive punishment, such partial insanity i:s not sumcieut to exempt 
from responsibility for criminal acts. 

"The Engli:sh courts hold that it is no defence for a. crime that the prisoner 
supposes he is redressing an injury or grieYauce . In Massachusetts the rule is, 
that if the imaginary facts would, if true, justify the act, then he is excusable, -
as when the prisoner supposed that the person was about to kill him, and he 
~Jays tbe other in self-defence, there must be an immediate apprehension of 
<langer. 

"It follows from these principles, that proof that the :i.ccusecl was insane when 
the crime was committed is not enough to require the jury to ac()uit. 1L must 
be shown that the insanity w:i.s sut.:h as to destroy, for the time at least, the con
sciousness of the distinction between right ancl wrong. 

"When such tt degree of insanity is established,~hc People must prO\·e, in order 
to convict, that when the crime was committed the insanity had at least tem
porarily passed away, lca\'ing the prboner in that condition of miud iu which he 
was morally and legally rc~ponsible for the crime. Proof of ini'aue acts or 
declarations that are not of a. u1tturc to iuclicatc disease of the mind that extends 
to all its manifestations, or that are not in their nature permanent, fall short 
of establishing a defence for crime. The insnnily pron'd in tltis case produced 
great excitement, and it hadcnlcebled the prisoner's miucl; but he was, as a.gen 
eral thing-, capal.>leof transacting business, of conversing in a. rational manner, and 
of characterizing the character and conduct of his wife, and of appreciating the 
danger to which hi s child would be exposed il brought up among the associates its 
mother had taken up her abode with. 

11 I am of the opinion that the le:trnccl judge gave to the jury the correct rule as 
to wh:it constitutes a. lucicl intcrrnl in view of the facts proved before him. It 
c:rnuot be said truthfully, that the prisoner was laboring permanently under that 
degree of insanity that renclcred him irrespons ible for crime. 

' 1 fhe next exception of the counsel is to the instruction of the jury, that it was 
unnecessary for them Lo consider any other malice in tbis case than that which 
was implied in a premeditated design to kill. 

"The counsel docs not claim that the law docs not imply malice from the pre
me<lit:1tcct kill in~ of a human bein2:; tha.t proposition is too well and too long 
c:sta.blishecl to be questioned a.t this cl:.\y . lie does not, in terms, claim, tha.t 



:! l8 TUE LEOAL TEST OJ' lNS.\J.'\'lTY. 

Notes. 

actual malice toward the dl'cease<l should be pron'd, in order to ju.;;tify a com·lr
tion; but his Yiew seems to be that the killing w:1s not premeditated, but then·
sult of an insane impulse which he h:Hl not the power to re ... ist. If such war;i thl 
c~lll"'C of the killing it was not premeditated withi11 the meaning of th:tt term, u ... 
dl.'llue<.l b\· courts and writers on l'riminal l:iw; so I am unable to percch·c that 
part of tl;e charge excepted, could affect the prisoucr injuriously. 

"The prio;oncr's counsel offered to proYe that his mother, from his childhood, 
spoke of him as being disea-;ecl in mind, :rnd that he was called in the f:unil.\, 
cra;-;y. This evidence was objected to, ancl rejected; and the prisoner's counsel 
excepted. 

"The counsel h .. 'l.S cited no ca'.':ic which holds such evidence admissible, except 
lVriyht \". Tttlham. 1 I am unable to llisco\·er anythin~ in tliat case that support-, 
the coun~cl's proposition. The question there wa.,, whether letters found in till' 
house o[ the testator, purportin.g to be acltlressccl to him by third per~ons, were 
competent, in which he was addre:; ... ed as compos mentis; but there was no e\•i
dencc to show that he had ever auswered them, or rccoguizecl them in any way; 
and they were rejected. They were utterly incompetent . It was shown in that 
ct1se, that children in the street c:\lled and treatell the testator as an idiot; nml 
this e,·iclence was held competent, not to pro\'e the declarations made, but the 
manner in which the tcsta.tor recei\·ecl them. 1 It is on this principle that :;;tak
ments of third persons not made to or in the hearing: of the person alle~ed to bt• 
insane, :tre inaclmi.,.sible. The declarations or opinions of the mother arc 110 

more competent, on the que:-.tion of the prisoner's ius:mity, than thofoie of any 
other per.-;011. It i:s not one of those facts that can be prone! by hct1r::-:1y or repu 
talion . The prisoner had the benefit of the fact, that relation::-. of his father 
had been in.o;anc. 

11 The particulars of the case"were of no moment. Their insanity was an impor-
1 t:int link in the chain of e\·idence to C.$lablish the prisoner's insanity. The simi

larity of symptoms or of concluct could be proved by showing the symptoms nllll 
concluct of each. But to permit a person not an expert to determine their simi
larity, would be to permit the witness to determine the very question that was to 
be <.lctcrmined by the jury." 

Tlie jud!}ment was affirmed. 
In People v. fValtz, 2 the prisoner was indicted in :~ New York court for fl 

murder committed in .May, 18i3i he w:ts convicted uncl execute<.l. On the trial 
WESTlHWOK, J ., charged the jury as follow~: "On the 21st clay or April, L8iJ, 
tile clecea:secl, a residcnt of Albany, and a sci:ssors' grinder by occupation, left 
home upon a trip. It was a trip such as he was accustomed periodically to make 
in different sections of the country to follow hi<; occupation. Ile fixed the dall
wheu he would return, which w:ts somewhere about the beg-inniu!!; of May. Not 
ha Yin~ returned by the time appointed, and the family having become somewhat 
uneasy from his continued and protracted absence, his widow and her son-io-faw 
(Mr. l{e\ch) left .\lbt1ny in search of Ilolchcl'. They went to lluclsou, Ron
dout, Poughkeepsie, and Cat:skill 1 and thence to the residence of the father of 
the prisoner, at whose house the prisoner also resided. They there had an inter
view with the prisont!r and his father. I need not now go onr in dct:tll that 

t;,011ow.Pr. 21'.M(ISil). 
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interview, [shall hn.ve occasion to speak of it by and by on another branch of the 
C..'lSC. They returnee\ from that interview to Albany. The next clay they returned 
from Albany to Cntskill i having procured a warrant for the prisoner, and also a 
search warrant, U1cy proceeded, in company with Omccr Ernest and under-sheriff 
Bennett, to the residence of t he prisoner nm\ his father. When they reached this 
dwelling an cxami uatiou of the premises that iu a room in the building, that was 
pointed 011t ns the room where Ilolchcr slept, there was blood upon the floor, 
which hacl been partially erased by scraping, partially by plaining, and partially 
covered over by paint, and that blood Ice\ from this spot across the room and the 
kitchen to the outer door. They :\bo found hloocl upon the partition 
separating this room, ns I understand it, from the room iu which the pri.soner 
slept; in the wood-house they found the lounge, which hacl the appearance of 
ha\;irn;?; been recently washed, and on opening the lounge they found a quantity 
of blood partially hidden ancl partially co\·cred over by ink, or some black sub
stance. Pursuing their investigat ion over tlle premises, they found a spot upon 
a road 1eacling to the back part of the farm where the machine of the scissor 's 
grinder, C\'idcntly, had been burned. They found the ashes, hinges, screws, and 
some other parts of the machine. They !1.lso found, at a place ne:u where the 
W!l.11 was lower than at other places, a number of bloody stones. IfaYing macle 
these cliscon:ries they arrest the p1'isoncr . Aitcr n. denial of his guilt, :rnd after 
an iucarceration fora time in the jail, he tells them that if they will take him hack 
to the old farm again, that he will point out to them the place where the body of 
llolcher lay; they took him to the farm i he goes about the prcmi~es, and ha\·iug 
viewed them, he proceeds to the house; he directs oue man to go out mHl au
othcr man tc. :st;ty in, and in the midst of the company which he had selected, he 
asks them to tell him of what he has been accused. They say he h:ts been accused 
of this murder and of robbing school-houses, and after hearing the accusations, 
he proceeds to make a confession, which confession admits the killing, the burial 
nnc\ :secretion of the bocly, and ends by conducting the people to the spot where 
the deceased was interred, :rncl au exc<Wation showed the same in all its honill 
clctail.s . There can be no doubt but that the prisoner did this deed. Indeed, his 
counsel in opening and closing ba\·e frankly conceded that he dicl the act. So 
that in regard to the commission of the homicide, there is no dispute. Her
man Jl olcher came to a violent nnd untimely death i1t the hands of the pris
oner, and may I notfurther say, that if the prisoner w11s capable of reasoning, if 
he was capable of reftection, and of understanding the act, that the killing 
was with the design which the statute marking the crime of murder in the fir.st 
degree:, emphasize~? But it is said in the prisoner's behalf, and this is au im
portant and solemn question you arc to clccicle, though he did do this net, he is 
not responsible for its commission; that he is insane; that, though the baud 
wieldc<l the hatchet that struck those terrible and killing blows, the soul, the 
intellect, the mind of the man, did not, by reason of impaired intellect, do the 
act and impel the hand. If this lw so, it is a defence. The statute has c\ecl:m:d 
that no insane person can be punished for a criminal act; he is not in the eye of 
Jaw re~ponsiblc, either before this tribunal, nor before the greater and higher 
tri bunal to which we must, in the end, render ou r account. 

"But what is insanity? What must be the mcnt:t l condition of the party who 
is to be excu~ed ou a~couut of that mental condition ? How much intellect, 
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understanding, judgment and comprehension mu~t he have to make him amen~ 
able to the Jaw? Thii:;, gentlemen, is a. question for the court, and tl:! the court 
lays clown that law to you, you will be guided nnd governed by it in your 
deliberations. Quc.stions of fact l)clong to you i question~ of la.w to the court. 
Trench not upon t\Je prcrogati n: of the court, and the court will be careful Lo 
leave to you th:tt which the law makes it your duty Lo dcciclc. \Vhat, then, l 
repeat, must be the mcntul condition of the pcr:-;on who has done the act, 
otherwbe unlawful, which will excuse him for tl1c commission of such act? 
The term 1 insanity' is ll. somcwhtit vag:ue one. There urc cli(fcrent degrees 
of mental power in a. healthy person . There arc various degrees of capacity 
among persons whose iutt:llect m:ty be slightly impaired. In regard to the civil 
affairs of life, th:it act is a good and lawful one which is clone by a person who 
undcrstancls the act. The law c:ui milke no difference between the talented and 
those who 11rc not, in regarcl to the execution of a deed or will, so long ns the 
person of the Ics::.cr intellect. has enough capacity to understand and compre
hend the act which he does; and so in rcg:ird to crime . The person who com
pn:hcn<ls crime in all its monstrosity is liable . The person whose inkll('Ct is 
less than that, so lo11g: as he h:1s sufllcicnt cotuprchcn~ion to know tlmt the net 
is wrOng and is forbiddcu, :met will be punished by the Jaw, is equally responsible; 
no more ~o, and no Jess :-.o. The Jnw, 7cntlcmen1 does not recognize iusnnity 
as a defence :-o Ion_:! as the person understands and comprehends Lite u.ct. 'fhat 
the person pretends he is impelled by an irresistible and overwhelming impulse 
to commit the act, will not make a defence . It will not do for u person to say: 
'I was tempted by crime a.nd was overcome liy temptation.' I{ he knows the 
:tct is wrong and is forbidden, he must resist the temptation; nnd if be commits 
the act, he docs it at his peril. Neither will it do to excuse the commission 
of crime because the person bclir,·cs in ~pirits. Belief in spirits m:ty he C\'i
dcnce for a. jul'y to found its judgment upon in regard to the understanding nnd 
comprehension of t!Lc party accused of the act and crime. But b('lid of spirits 
in itself, -tlmt the party secs or hears spirits, that spirits whisper to him nnd 
bid him to do this act, -tlmt of itself is no defence, provided the juclgment and 
reason which God ga,·c to him and to him declare to his consciousness 
that the ttct was wroug1 and that hlws of God nnd man forbid it. Thi81 

gentlemen, is no new doctrine; it is as old us the country from which we h:we 
borrowed the most of our learning and our law. I refer now to the law of 
England. And that you ma1 sec what the law of that country is upon that 
question, let me call your attention to some extracts from that la.w which [ have 
carefully culled:-

"'To justify the acquittal of a. person indicted for murder on the ground of 
insanity, the jury must be satisUed that he was incapable of judging bctwceu 
right aml wrong, nncl that u.t the time of committing the act he did not co11sicler 
that it was :.u1 offence a:.rninst the laws of God :.rnd nature.' This opinion was 
gi\'en by Lord LY:\"DIIL'l{ST, in the case of !ling"· 0.!ford. Another judge thus 
says: 'When, upon a. trial for nrnrclcr1 the plc:t of in;.;anity is set up, the ques
tion for the jury is: 1 Did the pri5oncr do the act untlcr n. clclusion, belic\'in:; it 
to be other than it was?' If he k11c'V what he was doiu::r, and tha.t it w:1s likely 
to cau ... e den th, and \\'as contrary to the laws of God and mnn, and that the l:Lw 
directed that persons who did such acts shoultl be punished1 he is guilty of 
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murder.' This was the opinion of MAJtTIN, J ., in the case of Queen "
Teumley. Aud :.1g:ai11: 'The circumstance of a person htl\•ing acted under an 
irrisistiblc influence to the commission of homicide, is no defence if, at the time 
he committed it, he knew he was doing what was wrong." This is the opinion 
of B1to1wELL., B, in Queen v. Haynes. 1 The same doctrine has been enunciated in 
the various States of this Union: 'In a trial for murcler1 a. charge' that the true 
test of insanity is whethe1· the accused, at the time of the commission of the 
crime, was conscious of doing what be ought uot to do,' is proper.' This was 
held in the case of the People. v. llobson.1 'The test of such ins:lnity iu crim~ 
iual cases as will excuse the commission of crime, is whether the accused, at 
the commission thereof, was conscious that he was doing wha.t he ought not 
to do.' 3 '1t is not c\·ery kind Ol' degree of insanity which exempts from 
punishment. If the accused understood the nature of .tile act, if he knew it 
was wrong and it deserved punishmeut, he is responsible. 1 This is the cas:.;o 
of United States v. McGlue. 1 'If a man has capacity and reason suflicient to 
cnal>lc him to distinguish bt::twceu right and wrong as to a particular att, 
for the commission of which he is on trial, if he has knowkdgc and cou
sciousness that the act he is doing is wrong and will deserve punishment, he 
is, in the eye of the law, of sound mind and memory, and therefore crimin~111y 
responsible for the act.' And, gcutlcmeu, the same doctrine has been cnuu
cinted in a. reeeut case i11 lite ('ourt of Appeals of this State, which is our 
highest court, and who$e decision::; must be our guide in the determination 
of this one. The case is reported in 52 N. Y:~ The prisoner was cotwictecl, in 

the General Sessions of New York City, of the crime of murder in the second 
degree, he having been indicted for murder in the first degree for killiug hi'> 
wife. The counsel for the priso1ict· made these points: 'No man can commit a 
crime, althou;;h he has mHlerstanding-, if he has no will. The right and wrong 
test us to the contt'mplatcd act is not f:trored . The power of choo8ing right from 
wrong is as essential to legal responsibility as the mere capacity of distinguishing 
right front wrong.' That is to say, the prisoner's counsel said he must ha,·e 
the power to choose; that is to determine whether he would or would not clo: 
whether he should do the act, or whether lw ~bould not do it; and this wa:s just 
as important in whether he was insane or not, as his power to 
distingui~h between the an<\ the wroug of the act. In other word!:', the 
counsel for the pri:-;oncr that though the prisoner might ha.ve reason 
enou~h to tell him that the :1ct was wrong, - th:Lt the laws of the land and God 
forbid it, - yet if he had 110 will to resist the inftucnce which bade him do the 
act, then he w:1s crazy and ins:u:ie, and not criminally responsible . It presents, 
to u. certain extent, one of the very propositions which the counsel for the pris
oner has raised here. lt pre~c11ts the ideutical question which is raised by the 
confession of the prisoner in the case. Now, what did the Court of Appeals 
s!l.y? They refer, in the first place, to the ca:se of Willis v. People. Tbat was a 
case in which I was couccruccl, and where the rule in this Stato was pretty 
thoroughly settled. The court, through A.'\'n1u~ws, J., says: 'That the test of 

l F.,tl'.666. 
~Ii Cal.-. 42_.. 
llStatev.Speoccr,l N.J. (L)424. 
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&J<'lanag:rn v.People. 
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responsibility for criminal acts, where unsoundness of mind ls interposed a1' a 
defence, is the cnpacity of the defendant to di,..tiu;:;uish between right and 
wrong at the time of and with respect to the act which Is the subject o{ the 
inquiry.' Of course he must be able intelligently to disti11g:uish between the 
right and the wrong; be mu:-;t have a.comprehension that the ;.tct is forbidden; It 
must be present in his mind at the time he rc~olvcs to <lo it. But if th:.tt lntcl
li~cncc and comprehension be present, -H there is a. voice within him i::aying, 
1 Do not this net' and if he understands that if he docs it1 it is wrong nncl the 
law will punish him, - then if he does it he is r~sponsible, C\'Cn though he nmy 
claim that some mysterious influence or spirit urges him on and destroys hi~ 
power to resist. I further read: 'We a.re a~kl·cl in this case to introduce a Ill'\\ 
clement into the rule of criminal responsilJility in cases of alleged insanity, 
and to hol<l that the power of choosing right from wrong is as es!'-lcntial to le~al 
responsibility as the capacity of distinguishing between them, mid that the 
absence of the former is consistent with the presence of the !alter. The :u~u
ment procef'dS upon the theory tlmt there is tL Corm of insanity in which facul
ties are so clisorderecl and deranged that a man, though he pcrcch·cs the moral 
c1uality of his acts, is unable to control them, and is urged by some mysterioui; 
pressure to the commission of net~, the consequences of which he anticipates 
but cannot :woicl. w·hatcnr medical or scientific authority th .... re may he for 
this view, it has uot been accepted by courts of law. The vagueness and uncer
tainty of the inquiry which would be opened, and the manifest clanger of intro
ducing the limit:llion claimed into the rnlc of rc1->po118ibility in cases of crime 
may well cause courts to pause before a8sentin~ to it . lndul!!ence in e\·iJ pas
sions weakens the rcstrainin~ power of the will anti conscience, and the rult: 
suggested woulcl be the cover for the cornmi~~ion of crime and justification. 
The doctrine that a. c1·iminal act may be excused upon the notion of an irresisti
ble impulse to commit it, where the offender h~s the ability to cliscovcr his le~:i.l 
and moral cluty in respect to it, ha~ no phtce in the law. Rolfe, B. in Reg., .. 
Allnut, where on the trial of an indictment for poisoning, the defendant wa!) 
alleged to have n.ctcd under some moral iuHucnce which he could not rc ... ht, 
said: 1 Every crime was committee\ under an influence of such a description, 
and the object of the law was to compel people to control their influences.' 

"That, gentlemen, is the law of the case. It is the law which must go\•crn you 
in yourcleliberations. Yon arc not to ask yonrseh·es the vague question whether 
the prisoner was or was not in.,:rne, without hadng any clear or definite com
prehension of what insanity is, but you arc to a!'.k your~clns the question: Dill 
the prisoner undcrst:.md this act when he r:ii8cd that hatchet nncl smote Jlolch<.-r 
these fat..'l.l blows? Did he unc\crstand that the laws of Goel and man forbade 
himi and did he know that these laws would hold him responsible for it when 
discovered and brnught before a tribunal of ju<.;tice? If he clicl, he is guilty. 
No matter though he says, and his coun~cl for him argues, that an irresistible 
mysterious power urged him on to the commission. This is no defence. Thi! 
law says it is the duty of the perison to resist the~e influences, and to succe ... sfullJ 
re:-;ist them. The safety of society, the protection of life, require that we "hould 
:~i11:!il~:~r:~11~~11accouutable for crime· who know that the act which they do i'I :i. 

The prisoner tcmtrom:it'led 
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In ilfoeu , .. People, 1 the prisoner was indicted for murder. The following judg
ment was dcli\"ercd in ';he Court of Appeals. 

EAnL, J. ''One of the defences presented a.t the trial was that the prisoner was in 
such a state of mind at the time of the killing, that he was not re::iponsible for his act. 
In reforence Lo this defence, the judge in his charge, among other things, said: '[f 
he was unconscious; if he did not know what he was doing upon tlmtoccasiou; if his 
mind, because of the terrible scenes which he had passed through during those 
Ion:; and weary clays preceding this traf!ccly, Imel so impaired his intellect, hacl so 
diseased his brain when the occasion came when these shots were fired that 
carried this woman to her gra\'C, then, of course he cannot be hclcl responsible 
ror the c.ousequenccs of this act,. But, if he knew, if he had tile power at the 
time he fired these shots of discerning right, from wrong, if he understood the 
nature and character of his act, then he must be re~ponsiblc so far as this 
defence is couccrncd.' The letlrnccl judge then, that there might be 110 mistake, 
rc:i.d to the jury portions of the opinion of AsDREWS, J. , in the case of 
Flanagan v. People, 2 with such comments thereon as mu::it have made plain 
to the jury the rule of law there laid down. He also charged the jury upou the 
requt.!:st of the prisoner's counsel, as follows: 'The Jaw docs not require the 
iusanity or mental aberration which absolves from crime should exist for any 
definite period, and only th~it it existed at the moment when the a.ct occurred 
with which the prisoner stands charged' lf the insanity or mental abcrr:itiou 
which ab.-.o\ves from crime opcra.tccl tlt the moment that the act with which the 
prisoner is charged was committed, that is sufficient in law to absolve the pris
oner from guilt, aucl he cannot be con\'ictcd of the o.ffcucc charged in the indict
ment or auy other offence.' The People must satbfy the jury beyond all 
reasonable doubt that the prisoner, if he committed the act alleged in the indict
ment, unclen;toocl the act at the moment it was commftted, and th:i.t if the jury 
fine! that he did not understand it at the moment he committed it; if he clid 
commit it, he canuot be found guilty of the crime charged iu the ioclictmcnt or 
any other crime, and it is the duty of the jury to acquit him. 'That tltc People 
must satisfy the jury bc)·ollll ••II rca~onahlc doubt that at the moment the act 
alleged in the indictment \\';ls committed by the prisoner if he did commit it, he 
had rcai.;on, perception and understanding sufficient to enable him to discern t!1e 
ri!!ht from the wrong, and that if he had not, it is the duty of the jury to acquit 
him.' 1 That it is the duty of the People to satisfy the jury beyond all reasonable 
doubt tllat at the moment the act alleged in the indictment was committed by the 
prisoner, if he did commit it, he had reason, perception, aud understanding, 
sufficient to enable him to discern right from wrong with respect to that par
t icular act, aud if he did not, the jury must acquit.' 'That the People must 
sa.tisfy the jury beyond all reasonable doubt that at the moment the t1ct alleged 
in the indictment was committed, the prisoner, if he did commit it, had sufficient 
reason ancl will under all the circumstances as they may be found to have been 
prO\'Cc1 1 to form and have a criminal intent and purpose 1 and tllat if he had not, 
the jury must acquit.' The counsel for the prisoner also rec1uested the court to 
charge as follows: 'That the People must satisfy the jury beyond all reasou· 

1 85 :S. Y. :'li3 (lti::iO),nllirming People v. 
lloeu,'23Hun,00(18l01. 
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able doubt that at the moment the act alleged in the indictment was committNI 
by the prisoner, if he clicl commit it, he had reason, perception nnd undcrst:.rncliuz 
sumcient to know that the laws of God, and the land forbid him from committlll!.,\ 
it, and il he had not, the jury must acquit him." In response to this reqnc~t, 
the judge said: 1 I charge, in the fa.nguage of the Court of Appeals in that 
respect, and clccliue to charge in the language of the request, and adhere to m.r 
original ch~\rgc.' And to this the prisoner's counst:!I excepted, and he now 
presents this exception for our consideration. We are of the opinion that the 
jury were fully nnd fairly instructed as to the law bearing upon the mental con
dition and the legal responsibility of ~he priso[lcr. E,·erything is included in the 
charge more than once gi\·en, that the test of responsibility is the capacity of the: 
prisoner to distinguish between right and \\Tong at the time of, and with respect 
to the criminal act complailled of. The Jaws of Goel and the land are the 
measure of cYcry man's act, ancl make it right or wrong, and it is right 
or wrong as it corresponds with such htw~. When it is said that a prisoner 
must, at the time of the alleged criminal act, have sufficient capacity to distin
guish between right ancl wrong with respect to such act, it. is implied that he 
must h:we sufficient capacity to know whether such act is in violation of the law 
of God, or of the Jund, or of both. Jt is not the duty of the trial judge to 
present the matter to the jury in every possible phase and in e,·cry form of lan
guage which the ingenuity of counsel ctm cleYise. By such subtle 1 mctn.physical 
distinctions, the minds of the jury would be confused, rather than enlightened or 
instructed.'' 

In People v. Ooleman, 1 tried in New York, in 1881, the prisoner was indicted 
for murder, and the defence was insanity. D,\\'1s, J., charged the jury as fol· 
lows: "Insanity is usually spoken of 1 both in common language ancl in the books, 
as a. defence to crime. Bu't it is no defence, because, where the insanity recog
nize<.) by the law exists, there can be no crime to defend. An insane person is 
incapable of crime. Ile is devoic1 1 both in morals and in law, of the elements 
essential to the constitution of crime, and hence is au object of pity and pro· 
tectiou 1 and not of punishment. Therefore, whenever it is established that a 
party accused of crime was, at the time of its alleged commission, insane within 
the established rules of the criminal law, he is entitled to acquittal on the ground 
of innocence, because of incapacity to commit the offence, howe\'er monstrous 
his physical act may appear. Both humanity and the law revolt against the con
viction and punishment of such n. person. But insanity is a condition easily 
asserted and sometimes altogether too easily accepted. llence, juries, while 
they should be c:treful to see to it that no really insane person is found guilty of 
crime, should be equally careful that no guilty person escn.pes under an ill
foundecl pretext of insanity. 

11 1t is important that juries on trials of alleged crime should clearly understand 
wha.t insanity is, within the established rules of the criminal law. Wilhout such. 
rnlcs the administration of justice in such cases would be dependent upon the 
shifting caprices of courts, of the equally unsubstantial pn.ssious and prejudices 
of jurors. 1n this State the test of responsibility for crimiual acts, where insan
ity is asserted, is the capacity of the accu::;ed to distinguish between right and 

I l N. Y. Crim. Rep. 1 {1881). 
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wrong nt the time and with respect to the act which is the subject of inquiry. 
This rule is stated by the authorities in cliffercut forms, but always iu the same 
substance. In one case it was said 1 the inquiry is always brought down to the 
single question of n. capacity to distinguish between right and wrong at the time 
the net was clone.' This was in the Freeman Case-the celebrated c:1sc of the 
colored man who was tried fol· murder iu Cayuga, County and clefencl1::d by the 
JateWilliumll. Seward. 

11 In the most nuthoritntivc of the English cases, it is said: 1 It must be clearly 
proved that nt the time of committing the offence, the party accused was laboring 
und('r such a defect of reason from disease of the mind, as not to know the nature 
ancl quality of the act he was doing, or, if he cl id know it, that he clicl not know 
he was doing what was wrong." Anti in a very late case in ourCourtof Appeals, 
a charge in that exact language was held to present the law correctly to the 
jury. 

11 So you will see , gentleman of the jury, that in this casei the firing bs the 
prisoner of the shot by which the deceased was killed, being proved and admitted, 
and evidence to show the alleged insanity having been gh·en, the question 
whether the net was criminal depends upon your finding, as a matter of fact 
whether, at the time of doing the act, the prisoner knew what she was doin;r, 
and that she was doing a wrong- or, in other words, did she know that ~he was 
shooting the de.ceased, and that such shooting was a wrongful act? If she did 
know these things, her alleged insanity is not established within the rules of the 
l:lw, howe\·er much you may be conv inced that she acted under the intensest 
emotion:ll excitement, or howe\·cr fully she bclicn!dshc was justiflccl in avenging 
her own wrongs, or however much you may think the deceased w1ts deser\'ing of 
punishment. The doctrine that a. criminal act may be excused upon the notion 
o( au irresistible impulse to commit it, when the offender has the ability to cli.;
co,·erhis legal and moral duty in respect to it, haio; no place in the law; and there 
is no form of insanity known to the law as :l. shield for au act otherwise criminal, 
in which the faculties are so disordered or denlllged that a ma11 1 although he 
perceives the moral quitlity of his acts as wrong, is unable to control them, noel 
is ur~ed by some mysterious pressure to the commission of the rtct, the conse
quences of which he anticipates and knows. 

11 This is substantially the lang;u:lge of the Court of Appeals in the case already 
referred to . If this were not the law, c\'cry thief, to establish his irresponsibil
ity, could assert an irresistible impulse to steali which he had not mental or 
moral force sufficient to resist, though knowing the wrongful n:lture of the act; 
and in C\·ery homicide it would only be necessary, in order to escape punishment, 
to assert th:tt :tngcr or hatred or r<'n:nge or an o,·erwhelming desire to redr('s<.: 
an injury, or a belief that the killing is for some prinlte or public good, ha,;; 
produced an irresistible impulse to do a known illezal mid wrongful act. So that 
rC'ally there could never be a. co1wiction if the guilty p:uty should assert tmcl 
mnintain an irresistible impulse, producC'd by some pre .. sure which he could not 
r('"i"t, as a. rct1..;011 for committin~ a crime. To rL"•lram such impulses is the 
lc:.;::nl and moral duty of all nwn, :tnd the prott-ction of society demands that he 
who ~·ie](ls to thl'.!m must take the consequcnccio; of hi.; acts 

"You will underst..'l.nd, therefore, the exact cli~tinctious upon which the Jaw in 
criminal cases stands iu respect to responsibility, to-wit: that the party who 
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docs the net know!'l what he is doing. If he is imbecile - that is, if he hns not 
sen!'ic enough to know what he is doinz, when he fl res a pistol at another, then 
he is not amenable to the law as a criminal, because of his mental incapacity. 
But if he has knowledge enough to know that he it; firing:\ pbtol-thnt he is 
... hooting a 1>er-.on1 and tlu.•rchy doing an act injurious, or likely to be injurious 
to that per ... on, and nlso has suOicicnt sen!:-tc to know that that act is n. wron~ul 
one- he cannot a ... scrt an irrcsbtiblc impulse arhin!!, from any can!-iC whatever 
as a defence or eX:ClhC. Wh:tlt'n.•r the vh.!\\'t:; of scit..111ti!-.L') or of thl'orists on the 
subject of insanity m:iy be, and howe\•c1· great a v1triC'ly of classifh:ations they 
may adopt, the Jaw in a criminal case briugs the whole to this sin~dc H•st: Did 
the person doing the act at that time luwe 8uflicicut sense to know what he was 
doing, and that it was \\TOil~ to do it? H that be his condition, it i.-; of 110 con
sequence that he a<·ts nuder an irrt.' ~i ... tiblc inlhll'ncc or a supposed in~pirn.tion in 
committin:r the \HOll?.!1 or a bl· lief that the wrong will produce some p;rcatcr 
gootl. Emotional in .. ;111ity, impuJ...h·e in"anity, in<;:tnity of the will or of the 
mor:tl sense, :ti! \'anbh into thin :tir whcncnr it :tppc:1r-; thnt the accused party 
knew the difference between ri!!;ht :UH\ wron!.!; at. the time and in re~pcct of the 
net he committed. No imaginary inspiration to do a p1.:rso11al wrong to another 
under a delusion or belief that.~omc great public or private bcnclit willilow from 
it, where the nature of the act done and its prol.mble consc:qucnces to the injun·d 
party, aucl that it is in ibclf wrong, arc known to the :tctor, can amount to that 
ins:rnity which iu law disarms the act of criminality. Under such notions of 
legal insanity, life, property and rizhts1 both pnlJlic and prh·ate, would be 
alto~ether insecure; and c,·ery man who by brooding o,·er his wrongs, real or 
imaginary, shall work him~elf up to an 'irrcsi!-.tiblc impulse' to axeuge himself, 
can with impunity become a self-elected judge, jury, and executioner in his own 
case for the redress of his own injuries or of the wrongs of his friends, his party, 
or his country. But happil~'t i;;ent.lemen of the jury, that is not the law; and 
whenever such ideas of in .. anity arc applied to a gh·cn case as the law (as too 
often they have been) 1 crime escapes puni!"hmcnt, not t.hrou!!,'h the legal tn~!l.nit} 
of the accused, but throu:rh the emotional insanity of court:-. and juries. 

11 1 haYe felt it my dut~· to gh·e you my views of the law of iusanity, as applica
ble to the case, in emphatic terms; but I assure you, gentlemen, I have no In
tention, in doing so, to affect your minds in determining the facts of the c.'lse to 
which you arc to apply the l:tw. The pri<.;oner is entitled to a considera.tion of 
the facts of the case by you, uninfluenced by any expression of opinion in respect 
to them by the court. 

"Having shown you the law of insanity applicable to the case, it is important 
that I should give you the law in respe<'t to its proof . The law presumes sanity 
in all cases. That presumption in a. criminnl c:1sc Is primafacie evidence of the 
sanity of the accused party, and, where no e\·idcnce tending to show the con
trary is produced, the case of the People, so far as relates to the question of 
sanity, is made out. The burden of o\·ertbrowing the presumption of sanity t~ 
upon the person who :tll~gcs insanity, and ii evidence be given by him tending 
to rebut the presumption and to io;how in~nnity, then the general question Is pre
sented to the jury whether the alle~ed crime was committed by a. per,.on rcspon
.::iblc for his act~, und<.:l' the rules of law whi<'h have already been laid down. 
Upon the question thus pr.~.!!ented, the presumption of sanity and the evidence 
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tending: to prove or disprove insanity are all to be considered by the jury, and at 
th:1t sta/!e of the case the question of sanity, like all other material questions of 
fact, becomes one on which the prosecution holds the affirmative, and if reason
able doubt of sanity then exists upon the evidence before the jury, the prisoner 
is entitled to the benefit of that doubt as upon any other material question of 
fact. 

"Now, gentlemen, this is a. presentation of the law in relation to insanity as 
applied to crirnin~ll cases. 'Ve arc not dealing with ch·ii :lctious nrbing upon 
contracts or under wills, where a. question of sumcient capacity to make the 
instrument, or of undue influence, is presented, but with the law as established 
to prevent crimes of violc·nce or wrong, against which socie ty must have power 
to protect itself. The inquiry for you in this case , I repeat, is whether or not 
at the time the accused committed the act, she knew wlrnt she was doing- to 
wit: that she was shootin~ thedecea.sed; and knew that. in shooting him she was 
doing n. wron;::dul act. If those two conditions of things existed, then the asser
J.ion of insanity fail s. Although she may ha,·e beeu laboring under the intensest 
excitement, ancl although t.hc impulse to clothe act because of the injury she ul
lcg:cs she had received was of ::inch a character that she felt herself justified in 
:-ixcnging her wrongs, yet the defence of insanity would altogether fail. The 
moment it is conccdecl, as [ h;1ve already said, that a man can :1ssert insanity as an 
excuse for his otherwise criminal :1ct, bcc:tu!'"c his passions were so far aroused 
that it was impo~siblc for him to.stay his hand, there is no protection for society . 
• \ny man who wishe!:' to kill his <'llcmy or any one whom he believes or fancies 
has injured him, has only to bring hi111;.;elf up to 1.ktt condition of intense emo
tion that he can no longer restrain himseli, then do the killing1 and then assert. 
in fl court of justice that be was insane because his pa::ision had passed alJ bounds 
of restraint. It is ca ... y for the mine! least familiar with law to sec tlutt whenc,,er 
that condition of thing-!'" is held to be legal insanit.v there c:rn he no such t!ling as 
protection of life nndcr the law, for the law itself will abrogate all reasonable 
grounds for its owu enforcement. " 

§ lf).-North Carolina..-rn State v. Hay wood, 1 the trial judge (the indict
ment bciu~ for murder, the defence in::ittnity), instructed the jury thus: "H the 
prb;ont'r, at the time he committee\ the homicide, was in <t ~tatc to comprehend his 
relationstoothcrpersons,thenaturcof the ;let and its criminal' cliar:lcter; or, in 
other word~, if he was conscious of doi.g: wroug at the time he committed the 
homicide, he js rcspousible. Bnt if, on the contmry, the prisoner was uuc\er 
the \'isitat.ion of God 1 and could not distinguish between good and e,·iJ, and did 
not know wh~1t he did, he is 11ot guilty of any offence against the Jaw, for guilt 
arise~ from the mint! aucl wicked will.'' On the appeal thischargewasuppro,·ed 
ns h<'ing clear, conci,,e, and accurate and was commended as a model for other 
trial judges iu the State to follow. 

§ 20.- Ohlo.-In State v. Gardiner,2 Wright, J. 1 held that the:::ame degree of 
iu:ianity which excu::ies a man from his contracts will exonerate him from ac
count.ability for crime. In the subsequent case of Loeffner v. Staie, a the Supl'eme 

'Phlll. (:S. ('.) 376 (1867). 

17 

~ Wr1ght,3W ( 1833) 



258 TUE LEGAL Tg:)T OF l~;:,ANIT\'. 

Court laid it down thnt the test wns whether the prisoner had sutnclent reason 
and capacity to distinguish between right nud wrong, and to understand the Dtl.
turc of the act, and his relation to the party injured. 

[n Farrar\'. b'tate,1 decided by the Supreme Court or Ohio in 1853, it WllS ~aid: 
11 Further exception is t::1keu to the charge or the court, on the ground that It 
ga,·c too narrow a definition, and established an imperfect test of iu~anity. 'In
sanity,' said the jucl~e, 1 exists in so many slmpcs and forms it is alrnO!o;t lmpo.;
slble for science to comprehend it. 1 'Insanity, In Its general legal sense, ts the 
Inability to distinguish between right nud wrong'; uud as applied to this 
ca.:,c particularly, this Is the question for you to settle: 'Wa~ Nancy :F:1rr .. r1 at 
the time this act was committed, capable of judging "'11ethcr this act W:t'! right 
or wrong, and did she know at the time that it was an offence against the laws 
of God and man?' • • • 'She or he who administers poison to kill, and 
knows at the time thnt it is "Tong to do so, Is guilty of murder in the ftr .. t de
gree.' • • • 1 So far as the girl Nancy Is concerned, you will c:m .. •fully 
examine the testimony touching her knowledge of right and wrong, ancl if you find 
she was able to distinguish betwc<'n them, then, no matter of how low nn or<let 
may be her intellect, or how depraved her character, she is guilty as charged, if you 
have no reasonable cloubt us to her commission of the net.' Th<' cases of Com
monwealth v. Rogers,"' Clark v. State,' State v. Sm11mo11s, • nrc referred tons contain
in!? the true definition of insanity, and showing the imperfection of that before us. 
The power of self-control- 'free agency' -is said to be quite as cs~cntlal to 
(!riminal accountability as the power to distinguish between right and wrong, :111 J 
I h:trn no doubt that e\'cry correct definition of insanity, either cxprc~sly or by 
necessary construction, must suppose freedom of will to avoid a wrong no lc.~s 
than the l>Owcr between the wrong and the right, :incl in this very case I can sec 
many reasons wh~' it should have been proper to say this much to the jury, in so 
many or similar worcls. But no special instruction was asked, so that the court 
clitl not expressly deny the necessity of such a qualification of its rule. The 
question here to be considered is, therefore, docs the definition of the court shut 
out the notion that accountability may be destroyed by the absence of what 
counsel cull the power of self-control, or free agency? I think not. The deftni· 
lion given below is such ns we frequently find in the books, and giYing it such a 
construction as it would probably receive from n sensible jury, I think it not so 
Inaccurate as to prejudice the prisoner's rights. True, there arises upon the 
facts in this record a not irrati8nal theory that some strange, irresistible 
wish to sec the effects of poison- to produce death-may have had such power 
over the prisoner, as other insane fancies which so often make a mau or woman 
little more than a piece of mechanism, - neither more cnpable of self-control 
nor of asserting the true laws of its being against the foreign influence. But the 
language of the court does not forbid the jury to consider such a state of f!lct, 
if it were proven; and the jury would do so unless prohibited. l :,o.houlcl nnt, 
after mature reflection, be inclined to distrust the verdict, if the objection here 
considered stood alone." 

In Blackburn v. State,~ it was said: "The counsel also object to that part 

:il\fetc.500. 
• J20h10,"9S. 

4 Weit. L:nvJournal, 1852. 
'230bloSl.146(1872). 
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of the court's charge which relates to the defence of Insanity, and insist that 
instead thereof the court should h:\\'e gi\"Cn certain instructions which they 
a!<kcd. We see no substantinl,cliffcrcuce between the instructions asked and 
the charge girnn. The form of question submitted to the jury is subshmtially 
the same us laill down iu Clark's Case,• and seems to us to embody the true·rule, 
viz.: Was the accused a. free a~('nt in forinin~ the pul'pose to kill? Was he 
ut the time capable of judging whether that act was right or wrong? And did 
he know at the time that it was a.n offence against the laws of God and man? 11 

§ 21. - Pennsylvania. -The right and wrong test has been recognized in 
many cases in this State.' 

Jn Commonwealth v. Farkin,1 the prisoner was tried in 1844 in the Philadelphia 
court of Oyer and Terminer for the murder of James Lemon. The defence was 
insanity. PA1tsoxs, J., charged the jury as follows: 11 There is no doubt buttbat 
James Lemon died from violence iuflieted upon his person, and that the prisoner 
at the bur Is the guilty agent who gave the fatul wound. 

"The defence to the accusat\on Is that the prisoner was Insane ·when he com
mitted the act. And It Is likewise conteuclccl that even If you should believe he 
had control of his reason, the offence is not murder in the first degree. 

11 Your first inquiry should be, was the prisoner conscious of what he was do
ing, aware of the offence he was committing, and its consequences, when he 
ga,·e the terrible stab which constitutes his crime? If he was not, he cannot be 
held responsible to the laws of our country. But if he Imel reason and under
standing, so that he could judge between good and e\' il, he is as much amenable 
to the criminal law as any other humnn being. 

u In considering this p:ut of the case I shall lay down for your reflection the 
followiugrules of law, desiring that you make a judicious application o f them 
to the facts, as you m:ty flncl them: -

11 l. Every man is pre~rnmed to be of sound mind and understanding, and the law 
requires that where it is alleged a prisoner w:1s insane when he committed the 
offence, it must be clearly proved; and the derangement of mind must by shown 
to have existed at the time the offence was peri>clratcd. 

11 2. That there is a distinction between civil and criminal cr.scs in the applica
tion of the rules of hw, in relation to insanity. In :t ch·il c:1sc, if a man appears 
from the evidence to be no1i eompos tnentis, the law avoids his nets, although it 
cannot be traced to any cause, and this may be partial In Its influence upon his 
acts and conduct. But to deliver 11,, man from responsibility for crimes, abo,·e 
all for a crime of such great atrocity and wickedness as this, the rule docs not 
npply . To protect a man from criminal responsibility there must be a depriv:.1-
tlon of memory and understanding, so that he is unable to comprehend the nature 
of his actions, and discriminate between moral good and C\'il. 

11 3. Iu order to support the defence of insauity it ought to be pro,·ed by the most 
distinct uncl unquestionable e,·lclence, that the prisoner was incapable of juclgin!; 
between right and wrongi and, in fact, it must be proved to the satisfactiou of 

1 120hlo,49". v. Freth, :l Phlla. JO.'j; 5 Clark, (55 (1858) ; 
' Com. 1•. W1nnemore, I Brewat. 356 (1867) ; Com. v. l\loaler, 4 Pn . .St 26-1 ( 1846) . 

('om. r Hart, '? Rrewat. 517 (1868) ; Com. v. 1 2 Pare. Sel. Oas. 4a9; 2 Clark, 208 
Farlr.ln,2Par3.'39; '?Clurk,'!Ob ( ISU); Com. 
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the jury, and beyond all doubt, thata.t the time the prisoner committed the atro
cious act with which he is charged1 he did not consider that murder was a crime 
a!!ainst the hiws of God and nature, and there is no other proof of insanity which 
will cxcu~e murder or any other crime. 

"4. The jury must cli::.criminate between anger, rage, malice, love of gain, a 
heart fatally bent on mischief, aucl the iusanity produced by the visitntion of 
God. lf you should believe that any of the former were the moth·es which in
tlueueed th<! conduct of the prisoner, and prompted the cleed, thl'll he is respon
sible, :tud ou~ht to be convicted. Nor should insanity be inferred simply from 
the bolcluess of thu deed, of the d:tring manner in which the crime was com
rnittccl- iu open clay, and in the JH·i.:-;1.·11cc of witnesses-for u wicked and 
malevohmt. heart may prompt oue to commit the offence under the most suspi
cious appearances of delirium. For it is clear that idle and frnntic humors, 
actions occasionally unaccountable and extraordinary, mere dejection of sp irit~, 

or even such in ... anity as will su!'tai n a. commis8ion of lunacy, will not be suffi 
cient to exempt a perSOll from punishment who h:1s committee\ a. criminal act. 
Yet it is clear from all the authorit.ic~, if there be a total permanent want of 
reason, or if there be n. total permanent W<lllt of it when the offence was com
mitted, the prisoner i8 entitled to <lll acquittal. Still, lf there b~ a partial dcgrl:!e 
of rca:son, <L competent. use of it, sufficient. to ha,·e restrained those passions 
which produced the crime; if there be thought and cle ... ign, a faculty to clistin
µ;uish t.ltc nature of actions, to discern the cliffcrcnce between moral good and 
evil; then upon the fact bcin~ proved that the prisoneL' was the guilty :1~ent (a 
fact not controverted in this case), the judgment of the law, the verdict of guilty 
1nu ... t take place. 

ic Such are the princi'ples of law found in our books, both ancient and modern, 
whatever nrn.y have been their application by juries in later times. St.ill, all 
judges who respect the la.w, will pronounce it as it has been settled. 

ic This subject has recently undergone ttjudicial examination in Eng"iand before 
the judges, under peculiar circumstances. The question was :1~itated in Parlia
ment, whether further Jegisla.tion was not nece:ssary in relation to t.ht! pica of 
in.::anity being a. defence in criminal cases, aud various questions were pro
pounded to the judges relative to the law in such cases, and their opinion wascL·
livcrcd hy Lord Chief Justit;.e T1:-11HL on the I !)th of June, 1843. l will call )·our 
attention to it for the followin~ reao;;ons: First, hccttuse it is entitled to respect, 
as being the judgment of some of tlrn ablest jud~es now Ji\·iugi secondly, in 
order that we m:iy perceive th:it there b; no ch;rn~c in the law by rl!cent deci-

and lastly, because I say to yuu, that the~e are the principles of the com-
mon it is the law in Penn~ylvania, and I pronounce it as a. rule whicb. 
ought to !;'O\·ern your deliberations in this case. 

"The lord chief justice remarked ao;; follows: that it. was not necessary oa that 
occasion to enter into the fact-; of any particul:u· ca"c; it would be wron2; to do 
so, as there was such au endless variety, all and e~Lch attended with such im
probable circumstances, that no general rule could be laid ~lawn. E\·ery case 
must be decided by its own particular circumstance". His lord~hip said, as the 
subject was about to come uncler the cousiclcration of Parlhment, the jud!!CS 
had not lo~t any timC' in con!'idc•ri11~ the riuc.:.;tiouo;; '-llbmittC'c\ to them; and as 
they were un:mimous, with the exception of :\Ir. Ju-;ticc :\lAL"LE, they did not con-
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sider it necessary to gh·e their opinions seriatim. The first question propounded 
for their consideration was as follows: -

" i What is the law respecting alleged crimes committed by persons infiicted 
with insane delusion in respect of one or more particular subjects or persons; 
:\-;for iustnnce, when, at the time of the commiss ion of the alleged crime, the 
accused knew he was acting contrary to law, but did the act complained of, with 
a \'iew, under the influence of .insane delusion, of redress ing or revenging some 
supposed grie,·ance or injury, or of producing some supposed public benefit?' 

u With respect to this question, the opinion of the judges was, that notwith
standing the party committing a wrong act, was la.boring under the idea. of 
redressing n supposed grievance or injury, or under the impression of obtaining 
some public or private benefit, he was liable to punisll:u...:nt. 

"Second question. 'What are the proper questions to be submitted to the 
jury, when a person :i.llegcd to be inflicted with insane del usion respecting one 
or more particular subjects or persons, ig charged with the commission of a 
crime, murder for e:rnmple, and insanity is set up as a. defence?' The juclges 
in answer to this question, wished him to state that they were of opinion that 
the jury ought, in nll cases, to be told, that every man should be considered of 
sane mind unless it was clearly prO\'ecl in c\•iclcnce to the contrary. That before 
a plea of insanity should be allowed, undoubted e\•idence ought to be adduced 
that the accused was of diseased mind, and that at the time he committed the 
:1ct he was not conscious of right or wrong. This opinion related to every case 
in which u party was charged with an illegal act, and a pica of insanity was set 
up. E\•cry person was supposed to know what the law was, and therefore, 
nothing could justily a wrong act, except it was clearly prone! lbc party cl id not 
know right from wrong. If that was not satisfactorily proved, the accused was 
liable to punishment, and it was the duty of judges so to tell the jury when 
summin~ up the c,·idcnce, aecompauied by those remarks and observations as 
the nature and peculiarities of each case might suggest and require. 

"With regard to the third question, viz: 'In wha.t terms ought the question to 
be left to the jury, as to the prisoner's state of mind at the time when the act 
was committed?' - the judges did not give an opinion. 

11 Thefourthwns-
" 1 If a person under an insane delusion as to existing facts, commits an offence 

in consequence thereof, is he thereby excused?' 
"The answer to this question, that the judges were unanimous in 

that if the clcln~ion was only pttrthl, that the accused 
with a 1wr~on of sound mind. Jf he 
would be en titled to an ncquittal, but if committed for any supposed injury be 
would then be liable to the punishment awarded by the laws to his crime. 

"With regard to the l:ic:t question -
"

1 Can a mcdic:1 l man, com·e rs:.mt with. the disease of insanity, wilo ne,·er saw 
the prisoner prcYiou<:ly to the trial, but who was present during the whole trial, 
and the Cl:":nnination of all the witnc<:scs, be asked his opinion as to the state of 
the pri<:oncr's mine\ at the time of the alleged, crime, or his opinion whether 
the pri<:oncr was conscious at the time of doing the act, that he was acting con
trary to law? or whether he was laboring under any, and what, delusion at the 
t ime?' 
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"The judges we re of the opinion that the question could not be put to the 
witness in the precise form stated above, for by doing so they would be assum
ing that facts bad been proved. That was a question which ought to go to the 
jury cxclush•ely. When the facts were approved and admitted, tbcu the ques
tion, as one of science, could be generally put to a. witness under the circum
stances stated in the interrogatory. 

"It is for you, gentlemen of the jury, to apply the facts before you to the rules 
of law we have laid down. It is your province to determine the fact!':, alone; 
and in forming: just conclusions relative to them, I do not think it would be 
profitable to examine the various speculations relative to the causes of insanity, 
as they have been read by counsel in your hearing, and what various writers, 
while indulging their roving fancy, have considered as evidence of insanity, par
tial derangement, or monomania; but, as I have before remarked, these arc not 
applicable in criminal c.tscs . A more rigid rule applies when one asks a jury to 
acquit upon the ground of mental incapacity. To take the reported cases from 
insane hospitals and mad-houses, or instances of persons confined or treated for 
aberration of mind, would be but a poor guide to a jury in deciding whether the 
prisoner at the bar possessed s ufficient intelligence a.t the time he committed the 
otllcnce to be held criminally responsible to the law of his country. It cannot be 
denied th:tt the opinions of learned medical writers upon the indications of tlc
rangecl minds are valuable, and entitled to consideration by a jury, when they 
!I.re satisfied that from long experience and observation the author has had an 
opportunity of forming correct conclusions upon the subject. Among the best 
and most safe to be regarded in criminal trial'i, are found in a treatise of Diseaqcs 
of the .Mind, by the hltC Benjamin Rush, o f this city. A few of his remark,., 
which are applicable t.o a case like the: present, [ shall gh·e you . This writer 
observes: 'The symptoms of mania, as they appear in the mind, vary with it::J 
causes when it is iuduced by impressions that have been made upon the brain, 
through the medium of the heart. All the faculties of the mind discover marks 
of the disease in all their operations. In its highest grade it produces errone
ous perception. ID this state of derangement, the patient mistakes persons nnd 
objects around him. This may arise either from a disease in the external sen~cs, 
in which case it is called morbid sensation, or from a disease in the br:iln. It i" 
when it arises from the latter cause only, a symptom of the highest grade of In
tellectual derangement. Persons under the influence of this grade of madness 
sometimes mistake their friends forstraugerf4, and common visitors for their rela
tives and fri ends. They now and then fancy they sec good and bad spirits st:mcling 
by their bedsides, waiting to cany them to a pin.cc of torment or happiness, 
according as their moral dispositions and habits in health have prepared them 
for these different abodes of wicked or pious souls_ Not only the eyes, but the 
ca rs likewise, are the ,·chicles of false perceptions, and to these we are to nqcribc 
the soliloquies we sometimes obse r"e in mad people. They fancy they arc SJ)O
ken to, and their conversation frequently consists of replies only to certain 
questions they suppose t.o be put to them. The latter occurs more or less in 
delirium1 but we occasionally see them in the highest grade of intellectual mad
ness. When these errors in perception take place, madness has been called Ideal 
by Dr. Arnold, but more h:lppily, diseased perception by Dr. Creighton. It is In 
this state of madness only that it is proper to say persons arc 1 out of their 
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senses,' for the mind no longer perceives the images of external objects from 
them.' l do not say tb.at this is the ouly rule that ca.n be observed in deciding 
the question of insanity, but I give it to yon as one from which it is safe to draw 
conclusions upon this subject. It is manifest th:tt some such state of derange
ment in the intellect must exist to justify a jury in rendering 3. verdict of not 
guilty 011 the ground of insanity, when the prisoner is charged with so heinous n. 
crime us that of murder. 

11 Other traits in the character and conduct might be mentioned which often lead 
the mind to a similar conclusion, but this is deemed sufficient to direct your in
quiries after truth. You will bear in mind that the burtheu of proof lies upon those 
who made the allegation th:tt the prisoner ·was insane when he perpetrated the 
offence. All the legal presumptions are against him, and they ha.ve undertaken 
to rebut the::ie presumptions. Have they done it? This point the jury must de
chle. Should you be com·inced that the prisoner was of sound mind when he 
committed the offence, then it is the province of the jury to determine whether 
the crime is that of murder in the first or second degree ." 

The jury found the prisoner guilty of murder in the second degree, and the 
court sentenced him to twelve years' confinement in the Eastern Penitentiary. 

la the case of Brown v. Commoitwealth, 1 cleciclecl in Penusylvanit\ in 1875, the 
defence assigned error to a charge of the trial judge in these words: ''If he (the 
prisoner) had power of mind enough to be conscious of what he was doing at 
the time, then he was responsible to the law for the act." In the Su-

~:::~v ~~~-~~, ~~1 ~~i!1;:~;~1~~~e0 w::a~nc~~~~c~0~~~t~~as•; i~~bl!s to c~1~:~::~~;1'~ j :~~~ 
because the prisoner might be conscious of what act he was doing, and yet, in 
consequence of mental disability or disease, be incapnble of refraining from its 
commission. But the charge has a plain English meaning referring to the nature 
of the act, and when taken in connection with other pMts of the charge this 
portion is not susceptible of misconstruction. All the judge said referred plainly, 
not to the mere net, but to the prisoner's consciousness of what he did as crime. 
The phrase, 1 conscious of what he was doing,' is idiomatic and is understood 
to mean the real nature and true character of the act as a crime, and not to the 
mere act itself. As used by the judge in connection with.what else he said, it 
was not contradictory or misleading. A memoro1ble instance of this idiomatic 
use of the word what is found in the langu~1ge of our Savior on the cross, when 
be said, 'Father, forgh'e them; for they know not what they do!' Clearly the 
Jews knew well that they were crucifying Jesus, but their darkened minds were 
unconscious of the great crime they were committing." 

In Commonwealth''· lVinnemore, 2 the prisoner was tried in 1867 in the court of 
Oyer and Terminerof Philadelphia, for the murder of Dorcas Magiltou . His de
fence was insanity. BREWSTER, J., in charging the jury laid down the law thus: 
I. The burden of proof of insanity rests on the defendant. 2. Proof of antece
dent insanity raises the presumption that the disease continues until reason is 
restored. 3. If a man has no capacity to discern good from evil he is not ac
countable. '1. If he is laboring under a delusion which, if real, would excuse 
his act, he is not responsible 5. Evidence of insanity in prisoner's ancestors is 
admissible. 6. Epilepsy is to be considered as tending to mental alienntion. 
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His charge iu full was a,s follows: 11 If you should be satisfied beyond all rea.
sonable doubt, tha.t the defendaut was the person who thus assaulted )Ir-. 
l\Iagilton, then you must consider the second 1>oiut presented for your deter
mination. 

11 Upon this branch of the case, it is contended by the defence that c,·cn, al
though you should be satisfied beyond all doubt, that the prisoner committed the 
assault which rcsultecl in the death of 1frs. l\fagilton, yet he is entitlod to an ac
quittal upon the ground of in-.anity. It is undoubtedly true tha.t no pcr"lon who 
is insane at the time of the commission of an offence is amenable to punishment. 
Our statute defining murder in the first degree, uses the words 1 wilful, clclibcr
ate, and premeditated;' and it must be clear to the most limited unc\er~tandia~ 
that no insane person is capable of exercising his own will or deliberating and 
prcmedit:tting. 

"Il'ldcpcndently of the words of our statute, it would be contrary to every im
pulse of true humanity to punish a person who, by the accident of birth, or the 
misfortune of disease has been deprived of sense of accountability, or of his 
self-control. Our Legislature distinctly recognizes this humane principle of the 
hl.w. The act of l\farch 31, 1860, 1 expressly directs that: 'In every case in 
which it shall be given in evidence, upon the trial of auy person charged with any 
crime or misdemeanor, that such person was insane at the time of the commis
sion of such offence, and he shall be acquitted, the jury shall be required to find 
specially whether such person was insane at the time of the commission of such 
offence, and to declare whether he was acciuitted by them on the ground of such 
insanity i and if they shall so fl.1Hl an cl declare, the court, before whom the trial is 
had, shall haxe power to order him to be kept in strict custody, "' "' "' so long 
as such person shall continue to be of unsound mind.' 

"Admitting, therefore, to its fullest extent, the general principle contended for 
by the defendant's coun'-cl, let us inquire what that insanity is which excuses its 
victim from legal accountability 

11 Before aclvcrtin~ to the principles which should guide us in such an im·estiga
tion, let me remind you that the law presumes c\·ery man to be of sound mind 
until the contrary appears; that the burden of proving insanity rests upon a. de
fendant, and that the point to which inquiry is always to be directed, is the con 
dition of his mind at the time at which the crime was committed. It i .;; not 
enough, therefore, to shield :lll accused person from punishment, th~1t he -.hould 
satisfy a. jury that at some period of his life he was insane, if the whole c\·idcnce 
convinces them that at the time the offence was committed he wa" perfectly 
rational, free from delusion, entirely the master of his owu actions 

' 1 Proof of insanity, antecedent to the offence, raises the presumption that the 
disease continues uatil reason is fully restored; but in prosecuting thc<:.c i1wc<:.
tigations we arc not to look simply at one period of a. life, but at all the en:nts 
of which wc ha.ve proof, and we should regard each item of e\·idence a:s a :--epa
rate mirror, throwin~ its 1ight upon the central point of the case. 

"Keeping these general rules in view, let us return to our inquiry, ' What is 
that insanity which excuses from legal a.ccountability?' 

~'I shall not attempt to cite to you the numerous deflaitions of insanity with 

I Bright. Dig.262,sect. 66. 
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which our books abound, nor shall I undertake to classify the vnrious diseases 
which may be included in the general expression 1 mental derangement. Dr. Ray 
gi\•cs us two general beads, and four sub-hc:ids. Fleming: states two different 
classi0cutions1 with upwards of thirty subordinates, ancl authors of eminence 
differ from those I h1wc named, and from each other in their dissections of this 
subject. Such abstractions are well suited for those who make the treatment of 
disease their study; but we arc in a court of law, not a school of science, ancl 
our deliberations must be guided and governed by legal adjudications, and not 
by theories of professors, however learned . 

11 lt bas been suggested by the learned counsel for the defence that there is no 
account:Lbility in the absence of power. Properly unclerstoodnnd curefully np
pliecl, this statement may be accepted as correct. l!'rom it and the various 
decisions upon thi s question, we think we may safely lay down the following 
propositions as embracing the marrow of the hiw upon the subject: -

"I. It :i man has no capacity to discern good from evil, nor ability to understand 
that the act he is about to perform will render him liable to human 01· Divine 
law, he is clearly not accountable. 

''II. If Ile possesses the capacity to discern goocl from evil, but is laboring under 
a delusion or lmllucinalion, whichi if it was real, would excuse llis acti be is 
still irresponsible to the litw. This is illustrated by Lord Erskine's supposi tion 
that the defendant was so far operated upon by an insane clelusion as to imagine 
that the person he struck was a brute animal or :i potter's vessel. Other writers 
refer, under this bead, to persons who imagine that they :ire attacked, !lnd tbis 
illust ration is used by the English judges in thl!ir auswer to questions pro
pounded to them by the House of Lords in June, 18~3. llis del usion may arise 
from disease, or it may arise from ftccidcnt operating upon a perfectly healthy 
mind. A man may be <h·ivcn to an act of violence by the dclusiou 1 amounting to 
insanity, that he is pursued or attacked. On the other hand, he may have full 
control of his reason, but may be deluded by appearances. Mr. Lcvet's case 1 is 
an H\ustration of thi.~. Ile killed the friend of a servant who had coucealecl her
self iu the buttery, he bciug of the impression that she was a burglar. Ile was 
rightfully acquitted. 

11 UL If there is no delusion, general or partial, and there is ac..1pacity to dis
lin~uish between right and wrong, the man may rstill Jacki by reason of the ope
ration of some pninful discnc;c, the power of self-control. 

Thi:'i is what i ~ culled by Chief Justice Grnsox,2 a moral or homicidal insanity, 
cousi"tiug- of an irresistible inclination t6 kill, or Lo cornmit some other particu
lar offcuce. Uc s;iys: 'There may be an unseen ligament pressing ou 
the mind, dr:twing it to conscqncuces which it secs but cannot rwoid1 and placing 

!.~~i:~~c1~c~.;oel~~o~;1~:l~ic:l!,;;~~il~\~~~~~1~ul!~h~:i~ ~~~~:·~:f;c~~:~\·~=;si~1~nn~~pi~b~::~ 
gerous in its relations, and cnn be recog-nizecl only in the clearest ca~cs. It 
ought to be shown Lo have beeu habitual, or ut le:.ist to have eviuc:ed itself in • 
more than a si n~lc in:stancc. * * * To establish it as a justification in any 
particular case, it is necessary to show by clear proofs its contemporaneous ex-

1 1uale, t2. 'Com. v. Moslcr,4' Pa. St. 26~ (1846). 



266 TilE LEGAL TEST OF INSANITY. 

Notes. 

istencc, evinced by present circumstances or the existence of a habitual tendency 
de"·cloped in previous cases, becoming iu itscH a second nature.' 

4< If you find that the dc.fcnct:.111t killed the deceased, you may be assisted iu 
arriving at a. conclusion as to his accouuta.bility by asking yourselves whether 
you t\nd from the evidence the following facts: -

'' Ist. Did the defendant know who it was that he was attacking-that she was 
a huma.n being-and that bis acts would result in her death? 

11 2d. Did lie at the lime know that his act was forbidden by God and man? 
1' 3d. Did he know and believe that she was not attacking, harming, or endanger

ing him? 
11 4th. Was he entirely the master of his own actions, uninfluenced and uncon

trolled by any disease or delusion, general or partial, which he could not by the 
exercise of his own will overcome? 

11 In Freth's Case,1 llr~ther Ll'DLOW wisely said: • [f by moral insanity is to 
be understood only a disordered or pervcrlecl state of the affections at moral 
1>owers, it c:rnuot be too soon discnrdo;!d as affording any shield from punishment 
lor crime. If it can be truly said that one who indulges in violent emotions, 
such as remorse, anger, shame, grief, and the like, is ufllicted with homicidal 
in;;anlty, it will be difficult- yes, impossible, to S:'l.y where sanity ends and ln
s:mity begins; for by way or illustra.tion, the man who is lashed into fury by a 
fit of anger, is, in one sense, insane.' 

" Without further reference to authorities or principles, let us see wha.t ls the 
evidence of insanity in this particular case: -

"1st. It is said that the defendant has inherited this calamity . 
.i His mother says 'that there has been insanity in the family of defendant's 

father i that a. death occurred from that.' 
" Our Supreme Courts have decided that evidence of this character is clearly 

admissible; and if you find from the evidence that insanity is hereditary In de
fendant's family, this circumstance should ha,·e its due weight. 

"2cl. It is alleged that he received in early lire a fracture of the skull, a.rising 
from a. fall, and that he has been atllictcd with epileptic fits from bis youth Lo 
within the 1>ast week: 

11 Upon thl.s point you han heard the testimony of his mother, his sister, his 
brother, Mrs. Patience Wilson, and Officers Coulson, Ashton, Taylor, and Thomas. 
Dr. Weir Mitchell, Dr. Edward A. Smith, Dr. H. T. Childs, and Dr. Pancoast, 
have all spoken to you of the effects of epilepsy upon the mind. They all agree 
that It may affect the braini and thil:k that it is one of the causes of insanity. 

11 The Commonwealth denies that the defendant has shown that he has been 
recently aftlicted with epilepsy, and they also contend thnt the existence of the 
disease does not of itsell and ne:essarily establish the presence of insanity. 

"ft' you fiud from the evidence that the defendant is an epileptic, you should 
remember, jn weighing the other testimony, that this disease produces gre:it 
nervous susceptibility, and a. tendency to mental alienation. Persons commit
ting a. violation of law while In this condition are entitled to the full benefit of all 
the considerations which a.ffect the responsibility of the agent. As this disease 
a.rises from different physical causes, it exerts different l.n11.uences on the mind 
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and body. Cresar, Napoleon, and Mohammed were affected by it in a subordi
nate degree . The doctrine, as Ia.id down by eminent authors, is: 'That, in gen
eral epilepsy, the usual presumption of responsibility applies to acts committed 
in the intervals of the attacks.' 1 But it is added, 1 that it is unjust to throw upon 
persons thus affected all the responsibility of actions which they may commit 
immediately before or after an attack, for authors are agreed that whether these 
attacks occur frequently or rarely, the mind never fully recovers all its power. 12 

Upon this point you should bear in mind that partial insanity is only an excuse 
when it bas had some agency in destroying the capacity to distinguish between 
right and wrong) in producing a delusion, or in impairing the power of sell
control. 

"It is said that he has made frequent attempts to commit suicide. II is mother 
says that on his return· from the army he took laudanum twice and suffered two 
or three days. His sister says he several times attempted his life, and that once 
in her presence he was under the influence of laudanum two or three days . She 
adds that she 'only knows of the other efforts from what others have said. 
Ilis brother also testifies to the same effect, and his letter to his friends, dated 
April 22, 1867, is relied upon as showing a disposition to commit suicide. You 
have heard the explanations of this letter from Chief Lamon, as given to him by 
the defendant. 

"IV. lt is said that his manner bas been foolish and that of a demented person. 
fiis mother, his sister, his brothers, Mrs. Anna J. Wolf, Mrs. Mench, Mrs. Mc
Cormick, .Mr. Taylor, Dr. Robinson, Thomas Beach, John P. Lrrnning and Mary 
Jane Marks, speak of his motions, the expression of his eyes, his general 
behavior, his melancholy, his sleeplessness, bis declarations that he conversed 
with spirits, nod other matters, which are doubtless well remembered by you. 
Finley Barber says the defendant was not considered bright1 and Ella. J. Beach 
says that in March last, when the defenclant returned from Montana, be did not 
appear as when she hacl seen him before. 

"Lastly, it is said by the defendant that a. partial test of insanity is the presence 
of oxalate of lime in the urine. Upon this being testified to by Dr. Seth Pan
coast, we allowed that expert to state to you the results of an examination 
m:ide by him with the view of determining this question upon that test. This 
is the first time, so far as we have been able to discover, that such a test has 
ever been applied in such a case. But courts n.nd juries, unskilled in ques
tions of science, must necessarily receive instruction from those learned in the 
subject, which may be the particular subject of inquiry. We therefore fe lt 
ourscln:s constrained by the decisions to admit his testimony, and you have 
accordingly beard from Dr. Seth Pancoast his opinion that the defendant is 
insane, and the evidences of his insanity are the appearance of his eyes, the 
color of his skin, and the presence in his urine of numerous deposits of oxalate 
o( lime. D r. Pancoast, however, admitted that this may exist to a limited 
extent without insanity; and Dr. Wm. Pepper, a skilful medical expert,·tells you 
that this oxalate of lime is frequently found in healthy urine after it hae stood a 
short time; that it occurs in dyspepsia, is found after eating onions, rhubarb, 
etc., and that its exi.stcnce in no way indicates a disease of the brain. 

1 Wbarten .t Stille, l\l<l . Juri~. FCl'°L 14-4. 
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C,In rebuttal of the testimony of the defendant's witnesses, the Commonwealth 
relics upon the CYidence of l\Ir::;. Sarah Anthony, Robert Anthony, Chief Lamon, 
and Officer James l\IeCullin, Jr. Mr. and Mrs .. Anthony saw and conversed with 
the defendant the night before this occurrence; Chief Lamon nod Omccr James 
l\IcCulleu, Jr., conversed with him a few hours after his arrest. You doubtless 
remember their testimony, and I will not, unless desired to do so, pause to read 
my notes of their evidence. His cliary is also relied upon by the Commonwealth 
as establishing a full possession by the defendant of his faculties. 

"We have been requested by the prisoner's counsel to charge you on the fol
lowing points: -

"1st. If the jury believe, from the evidence in the case, that the prisoner com
mitted the act of killing, but at the time of doing so he was under the influence 
of a. diseased mind, and was really unconscious that he wtis committing a crime, 
he is not guilty in law, and should not be convicted of any crime. We answer 
this in thenffirmatiYe . 

'' 2d. If the jury believe that, from any prcdi~posingcause, the prisoner's mind 
was imp:tired, and that he was mentally incapable of controlling or governing 
his acts :it the time the homicide took place, they must acquit him. We affirm 
this point. 

4 '3cl. If the jury believe from the evidence that the accuscd1 at the time this act 
was committed, \Vas capable of controlling bis acts, but from clisease of the 
mind was ihcapablc of judging of the nature of the act, with reference to the 
crime of murder, they must acquit him. We am.rm this point. 

"4Lh. The questions of fact implied in each o[ the foregoing points, like all 
others in the cause, are open questions for the jury, to be decided by them 
beyond all reasonable doubt, against the suppo:-ition Lhat the prisoner's mind 
was in any m::nmer impaired by disease so as to render him unconscious of his 
acts, incapable of controllin~ tbem, or of properly judging their nature with 
reference to the crime of murder, before they can convict the prisoner of the 
crime wherewith he is chui·gcd. We ufl'irm this point. 

"5th. The Jaw does not require that insanity shall be sb°'n1 to exist for any 
definite period, but only that the accused was suffering from a paroxysm of 
mental disease, whether short or long, at the time the act took place which he b 
accused of committing. We affirm this point. 

41 (;th. The moth·elessness of the act itself is a proper consideration for the 
jury in weighing the e,·itleuccs of insanity. We afllrm this point. 

"7th. E\·ery reasonable doubt in regard to the existence of every fact uects
sary to constitute the guilt of the prisoner must be remO\'C<l from the mind~ 
of the jury, by sati<.;factory proof or evidence produced in tbb cuu8e, before 
they can conYict the prisone r . W e affirm this point. 

''We believe that we have answered every point presented by the learned counsel 
for defendant, or SU!!:,7CSted to ms by pTolon~ed reflection upon this ca!;e. lf, in 
your deliberations, any other matters should present themseh"es, you will, of 
course, give them their propt!r weight, and discard nothing simply because l 
h~wc omitted to notice it. 

"Upon the whole case, then, the first question is , Did the defendant kill Mrs. 
Magilton? Consider, upon this point, all the evidence bearing upon it, and if 
you have a reasonable doubt, give the defendant the benefit of the character he 
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has proved, and acquit him. If you have no reasonable doubt upon this ftrst 
question of the case, you arc then to consider the second inquiry: Was the 
defendant ins~me at the time he committed the offence? A doubt here, again, is 
the property of the deicndant. If you acquit him, you are required to find 
specially whether he was insane at the time of the offence, and to declare whether 
be is acquitted on the ground of such insanity." 

§ 22. - Tenneeeee-Texae. - And the right and wrong test is followed in 
Tennessee 1 and Texas.1 

In Cla.l°k v. Slate,3 the Court of Appeals ~f Texas said: "A question is raised 
as to the sufficiency of the charge of the court on an issue of insanity, set up for 
the defendant on the trial. The ch:trge of the court ·was excepted to, and special 
charges were asked which the court declined to give, on the ground that thl! law 
was properly given in the general charge. The following is found in the general 
charge of the court: 'Among other defences made in this case, is rnsanity created 
by jealousy and other conditions of the mind growing out of the infidelity, or 
suspected infidelity, as the case may be, of the wife. In this conncctiorl you are 
charged that only a person with a sound memory and discretion can be held pun
ishable for a. homicide, and that no act done in a state of insanity can be punished 
as an offence. Every man is presumed to be sane until the contrary appears to 
the satisfaction of the jury trying him. He is presumed to entertain, until this 
appears, a sufllcicut degree of reason to be responsible for his acts; and to es
tablish a. defence on the g round of insanity, it must be clearly proved that at the 
time of committing the act the party accused was laboring under such a. defect of 
reason, from disease of the miml, as not to know the nature or quality o f the act 
he was doing, or, if he did know tlutt, he did not know he was doing wrong, -
that is, that he did not know the difference between the right and wrong as to 
the pnrticnlar act charged against him. The insanity must have existed at the 
,·erycommission of the offence, and the mind must have been so dethroned of rea.
~ou as to deprive the person accused of a knowledge of the right and wrong as to 
the pnrticular act done. You arc to determine from the e,·iclence in this case 
the matter of in<:anity, it bein~ a q11estion of fact, controlled, so far as the law is 
concerned, by the in~tructions herein ginn you.' On :L comparison of this 
ch:ir~e, with standard clcmcnt:uy writers on the subject of insanity :is a defence 
ior crime, and with ;1cljudic:itions of the courts of this State, we arc of opinion 
that the ch:ir;;!e, with reference to insanity generally, as well as the particular 
insanity or emotio11al dcrang-emc11t of the mind set up in the case w:is a sub
stantially correct enuuchttion of the law of the c:tse, and as favorable for the 
dcfcncl:mt as the testimony warranted."' 

In the opinion of CL.\Hli", J., in the case of Tf"illiams v. State,s there is this 
p:m1graphi "Appellant was convicted of the murder of one :Frank Stri ckland, 
and his punishment a!Sscsscd at death. On the trial of the cause, there was e,·i
deucc Lenclin)Z to "'how a disordered stat<.• of the mind on his part before the kill-

1 D-OTe v. State, 3 Heisk.348 (1872); 
Stuartv.Statc, I Baxt. ISO (1873); Thomas 
v. State,40'J'ex.OO(IS7-l). 

~ Erwinv. Slate, IO'l'ex. (App.)jOO (1881); 
secpost,p.Si5. 

SS Tex. (A111i.)350. 
~ Whhrt. Cr. Law, ~eels. 15-21; 1 .\rchlJ. 

Cr. Pr. & Pl. -4-4, 4-5, and note 1; Carter t.'. 
State,12 Tex.600; Penal Code, arts. 39, 40; 
Webb t'- Stl\tC, 5 Tex (App.) 596, 11,nd llU· 
lhor1tiea there cited; 'Villiame ii. State, 7 
Tex. CApp. ) 163. 

~ 7 Tex. (App.) 163 (18i9), 
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ing, nnd the issue of his sanity at the time of the homicide was submitted to the 
jury in the charge of the court. The charge upon this point was substantially 
to the effect that an act otherwise criminal, done and performed in a. st.ate of in
sanity, is not punishablei but the true inquiry should be whether or not the 
accused was capable of having, and did h:l.\'e a criminal intent. If he had such 
intent he was punishable, otherwise uot, the true test being the capacity to dis
tinguish between right and wrong ns to the particular act with which he is 
charged. We deem the instruction in substantial accord with established pre
cedents both in our own and other States. Webb v. State, 1 and authorities there 
cited." 

§ 23. - United States Courts.- Ia the Federal courts the right and wrong 
test is recognized. 2 

§ 24. Moral Insanity-Irreslstlble Impulse.-The courts of a few St.ates 
have not been content with the 11 right nnd wrong test," but hnve imported into 
the law a rule of irresponsibility where, though the person knew his act to be 
wrong, he was driven to it bynn irresistible impulse. This is kuowo ns ''moral," 
as distinguished from "mental 11 insanity, and has become in some sections of 
the country a favorite defence to crime, where all other defences arc wanting. 
This dangerous doctrine takes its firmest hold in Kentucky,3 and has been favor
ably regarded in at least one case in Iowa,' andone in Connecticul.s There are 
also decisions in Ohio and Minnesota recognizing it,8 though, as we have seen, 
in both these States the right and wrong test prevails. 

Two nisi prius cases in New York, Cole's and Macfarla11d's Cases, are to the 
same effect, and in several trials of the same kind in Pennsylvania, hints of a 
similar doctrine are to be found. 

In Cole's Case, 1 tried in the Albany (N. Y.) Court of Oyer and Terminer, in 
November, 1868, the prisoner was indicted for the willul murdt:r of L. Harris 
Hiscock, on June, 4, 1867, and pleaded not guilty. HOGEBOOM1 J., charged 
thejuryasfollows:-

" This protracted trial is about to be closed and to be submitted to you for flnal 
decision. You are prepared for it by faithful attention to the testimouy and the: 
arguments of counsel. This attention is called for by the magnitude and impor
tance of the case. The position of the jury is a solemn and responsible one. 
The life and liberty of a. fellow-citizen is in your hands, and is not to be dis
posed of without the most anxious ancl serious consideration of all the circum
stances and gr:::.ve reflection upon the weighty results that hang upon yolll' 

I 5Tex. (App.)607. 
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4 Statev. Felter,25 Iowa, 67 (186S). But 
see Fouts v.State,4 G. Greene, 500 (185-i) , 
where it is said: "1''rom the authorities we 
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a defence to an indictment, unless il ap · 
pearsthatthedefendant'smind atth.eUme 

ofcommittingth.colfence,was so deranged 
$hat hedid notknowthenatureof the of· 
ence,orthathewassoreallydeludedthatlle 
didnotknO\Vhewasdoingwrong." Statev. 
Stickley, 41 Ia. 232 ( 18~5) . 
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(1873) ; Statev. Richards ,39Conn. ~91 (1873). 

e Blackburn v. State, 23 Ohio St. lt6; 
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decision. Nevertheless it is a duty whichyoucaunotdcclinc, which the law has im
posed upon you, which you hu.vctakeu an oath to discharge with conscientiousness 
and fidelity, and which must be discharged with absolute fearlessness and im
partiality, whatever may be the consequences, and upon whomsover they may 
fall. 

11 GeorgcW. Cole stands indicted for the murder of L. Harris Hiscock, on June 
f, 18Gi, at Stanwix. Hall, in the city of Albany. Under thi'3 indictment, he may, 
if the evidence justifies it, be convicted of either of the two degrees of murder, 
or of the four degrees of mansla.ughtcr, or acquitted upon the ground of justifi
able or excusable homicide, or of an absolute or temporary deprivatio11 of 
reason, the result of settled insanity, or of a momentary, but ungovernable 
frenzy induced by the circumstances of the particular occasion. 

ic It may be desirable to inform you, particularly, of the ingredients which go to 
make up the crimes of murclcrand manslaughter in their Yarious degrees . Mur
der, in the first degree, so far as it can h::we application to this pa1·ticular c~\se, 
is the killing of a human being, when not justifiable or excusable, nor coming 
under the head of manslaughter, and perpetrated with a premeditated design to 
effect death. The premeditated design must be completely formed before the 
net of killing, and must precede the ::i.ct, but no particular space of time is neces
sary to intervene between the complete conception of its design and its execu
tion. U a. perfected design precedes the act, it is murder. This is murder in 
the first degree, and its punishment is death . Murder, in the second degree, 
embraces all the cases of murder which are not included in the definition of 
rqurder in the first degree . It is not well defined iu the law, but may safely, 
I think, be held to include cases of unjustifiable, and unlawful, a.net inexcusable 
killing, chnracterizecl by a premeditated design, or by no premeditation beyond 
an intention to procluce cle:lth; but not by that degree of enormity, wilfulness, 
and premeditation which mark the commission of murder in the first degree. 
The line of distinction between murder in the first degree and in the second de
gree, is not very clearly defined in the statute; and something is left to the 
sound and intelligent judgment of the jury in fixing the degree of the crime. The 
punishment of murder in the second degree, if (have read the statute aright, is 
imprisonment in the St:.lte prison not less than ten years. 

11 Mllnslaughter in the first degree is not applicable to the facts of this case. 
Perhaps, not manslau!!htcr in the second degree, though one division of it, the 
killing of n. lrnman being without a design to effect death, in the heat of passion, 
but in a cruel and unusual manner, might possibly be contended to embracc,tt; 
but as manslaughter in the third degree is the same offence, except that it is killing 
accomplished by a dangerous weapou, instead of a cruel and unusual manner, I 
present that aspect of the offence to you as better adapted to the facts of this 
case tha.n manslaughter in the second degree, nnd nlso as being milder in its 
penalty nncl, therefore, more favorable to the prisoner. The punishment of 
ma.uslaughtcr in the third degree, is, I believe, :i.s modified by the statute of 
1865, punishment in the State prison not less than one, and not more than four 
yea.rs . E,·cry other killing of a human being by the act, procurement or culpa
ble negligence of a.nother, when not justifiable, nor excusable, nor murder, nor 
man.slaughter of a hi~hcr degree, is mansl~1uzhtc1· in the fourth degree. The 
punishment of mn11sh1ughter in the fourth degree is imprisonment in the State 
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prison for not exceeding one year or in the county jail not exceeding one year; 
or by fine not exceeding one thousand dollars, or by both P:uch fine and impri<;on
ment . The feature which particularly distinguishes manslaughter from murder, 
is the absence of a dcsig11 to effect death. Applying these definitions to this 
particular case; ii you bcliC\"C Cole killed Hiscock, without Jcgal justification or 
excuse, in the possession of his faculties ancl with a. mind capable of comprehend
ing the quality of the act; and with a premcdit:1tcd design to effect his dC'ath, 
he is guilty of murder in the first or second degree accordin~ to the enormity or 
the act antl the clc;rree of premcdit:ition with which it was perpetrated. If done 
without a. design to effect death, but in the heat of passion nncl with a d:lngerous 
we:1po11, th<.:n he is guilty <Jf mnnsilrnghter in the third degree. li done iu some 
other wa,y, l)ut without a design to effect death, alld ill t.he heat of passiou, then 
he is guilty of mansla.ughter ill the fourth degree. 

"Bnt to constitute guilt and criminality in either of these various ways, it ts 
necessary that the person should be capalJle of di~tinguishing between l'ig:ht and 
wrong in the particul:u- case, and :1s :tppliecl to the features of the particular 
transaction; that he should be in the posscssiou o[ his facu\<;ics; in the exercise 
of bis reason; not necessarily with faculties in the same vigor or force, or under 
the s:unc equanimity of mind as when perfectly cool, or in perfect hc:llth, but 
with faculties from which reason is not permanently Ol' temporar ily dcthro1H•li 

"All men ha\·c not the snmc mental powers or characteristics, - the same man 
is not at all times in the same condition foi· the cool ancl cqu:ible exercise of his 
rcai;;on or mcnt:1 l powers; the strength :rnd vigor of his faculties ma.y e\·en be 
temporarily Ol' permanently impaired or diminished by sickness or bodily ail
ment, Ol' by exciting c:mses calcula.tcd to disturb his equanimity or to intl.ucnc:e 
his passions, yet i[ he be in the possession of h is senses, able to ju<lge of the 
moral qualities of his acts, a.nd of the particula.r :tct for which he is arraigned, 
and to distinguish between right and ·wrong in regard to it, he is morally and 
legally responsible for his conduct, amenable to the faws of the Janel, and must 
abide by its m:uHhltes und penalth:s . If then, George W. Cole was in this con
dition, he must, like other men, be tried by the st:lnclards of the law, and submit 
to its judgment. Jf, on the contrary, he committed this homicide when reason 
was dethronc.:d, eithe r permanently or temporarily, 110 matter from what cause, 
he is not amenable to the law, and is not subject to its punishment or its 
penalties. 

".\nd of all these facts necessary to establish crime, anrl to constitute responsi
bility for its commission, the People are tp satisfy you, and to J.::tti.".>fyyou beyond 
a reasonable doubt. They arc to con\'ince you that the prisoner was :L rational 
\,H:ing in the po:sscssion of ~1is senses with the power to discriminate bctwC'cn 
ri~ht :iml wrong in the particular case, a.ncl that the act which l1c committed, and 
for which he is now on trial, falls within one of the Yarious offences to wl11ch I 
hare rdcrrecl. And if there be a. rational doubt of this upon your mindc:, the 
prisoner is entitled to the benefit of that ckmbt. The prosecution must make 
out to your satisfaction the guilt of the prisoner in regard to all the features o( 
the crime, antl satisfy you of their exi.,tcnce beyond<\ reasonable doubt. Thus 
if the char!;:e be murder, they must convillCL )'OU th:1t the killing was perpetrated 
by the clefenda.nt, that it was clone with prcmeditatecl design, and hy a person of 
~auc mind. 
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IC No doubt sanity is the normal or usun.I condition of hnmn.n beings, and hence 
ordinarily you would be satisfied of its ex istence by mucb less proof than you 
would be in some other cases. But still, either by presumption of law or posi
tive proof, you must be satisfied of lts existence, and of its existence beyond a 
reasonable doubt. This doubt, however, must be one that fairly arises upon 
the C\'iclence, not merely speculath·e or fanciful, bu tone that commends itself to 
your judgment upon a fair and rational construction of the evidence, not to be 
lightly or capricious ly indulged, and especially not as a. mere mode of C\•ading 
the responsibility of n. careful and deliberate judgment upon the testimony, but 
n doubt resting upon your minds as n. result of a most conscientious examina
tion of the evidence. 

IC These arc the tests which you must bring to the examination and decision of 
this case, and by which you must be controlled in the result to which you 
ultimatelyarrh·e. 

"Ifaving thus defined the offences of which it is possible under this indictment 
to co1n-ict the prisoner, if your views of the evidence warrant it, let us turn our 
attention a little more particularly to the facts of this case, and the allegations 
of the parties in regard to them. 

"I. Tbc leading fact of the killing of L. Ilarris Hiscock by George W. Cole, is 
not denied. It is very distinctly proved to lrn.ve occurred at Stauwix Hall, Al
bany, on the 4th of June, 1867, by a pistol shot, producing almost instant death. 
As no provocation appears to ha\'C been given at the time of the homicide, nor 
any com·ers::!.tion was hacl between the parties at the moment, we must probably 
look elsewhere for the cause which produced it, and for the justification by which 
it is to be maintained. And there being no justification (that question, I how
ever, submit to you) apparent in the circumstances, occurring at the time, you 
would proba.bly consider yourself justified in concluding, that in the absence of 
explanatory circumstances, it would bJ safe to infer malice aforethought, or a 
premeditated design to effect the death of the person killed. 

11 IL There arc, however, if I understand the line of defence, two reasons 
claimed to exist which should protect the defendant from punishment. 

11 J. Because the defendant was not in a state of mind that renders him respon
sible for the act, - in other worcts, that, from causes operating for a considerable 
length of time beforehand, or recently or suclclenly occurring, he was mentally 
unconscious of the act in which he was engaged, and legally irresponsible for it. 

11 2. Decause the decc:1sed had seduced the wife of the defendant, aud that, in 
the transport of rage produced in the defendant by such an invasion of domestic 
rights, or by the sudden and overwhelming disclosure of the fact to him, he. 
committed the homicide for which he is now on triaL 

0 As the first of these defences, if established, furnishes n. complete and abso
lute protection to the dcfenclai1t from any liability to the law !or the act com
mitted, it may be well to examine that flrst in order. 

11 The 11rst defence relied on, then, is insanity, -a deprivation of reason at ~he 
time the act was committed, resulting either from n. settled and well-cstn.blished 
mental alienation, or from the pressure and o,·erpoweriHg weight of the circum
stances occurring ut the time, ancl the transport CJ'f passion ansing f.rom sudden 
and crushing information of the infidelity of his wile, yielding to the arts and 
seductions of her paramour. As I have just stated, this is a valid defence, 

18 
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if satisfactorily established by the evidence. If reason wns in fact dethroned, 
if Cole was not at the time in the possession of bis faculties, if they were over
powered and lost in the presence and under the iuftucncc of an o'·erwhclming 
domestic C..'\lamity, if Cole was at the time incapable of distinguishing between 
right and wrong in regard to this tr:rnc:action, or of appreciatinr; the moral 
quality of his act, and the evidence satistlcs you that this was so, then, like 
every other man in that condition, he cannot be held criminally responsible for 
the homicide, and is entitled to your verdict of acquittal. 

11 nut while you must remember that the prisoner's sanity must be established 
by the prosecution, and est:lblished beyond a reasonable doubt, you must also 
remember that the ordinary condition of men is sanity, and not insanity, and 
that, as a general rule, be is respom;ible for his acts, and not exempt from 
responsibility. 

"In judging of Cole's mental condition, it is highly important particularly to 
examine his conduct at the time ancl about the time of the transaction. 

"If Cole committed this act with apparent coolness and deliberation, - al
though more or less excited, - spoke of it with apparent tntelligeucc and decision 
and appreciation of its character and effect; if he mentioned it immediately after
wards, as if he understood what he had been doing, and recognized its nature 
ancl object; if he armed himself with a pistol or pistols the day before at Syra
cuse, and you shall conclude he did so with r eference to this encounter and this 
occasion, - of which you arc to judge with most carefu l discrimination, because 
it bears with much force on the isisues in this case i if he took mcfisurcs to ha\'e 
a weapon or weapons in a situation to be effective, and located them so as to be 
likely to operate; and if, after reflection on the subject and u conference with 
one or more of his friends, he proceeded deliberately to the commission of the 
act of killing, and with effecti these are all legitimate subjects for your con
sicleration1 as well on the question of sanity as on the question of premeditated 
design to effect the death of the person killed. 

"You must judge of the character and motive of the defendant's acts. What 
was his object in providing himself with those pistols? Was it with reference 
to this occasion 1 or was it in connection with the discharge of his duties in the 
revenue service? Was the killing (as the defendant's counsel contend) not pre· 
meditated when the prisoner visited and entered Stanwix Hall? Was he mo\·cd 
to the commission of this act by the sudden access and irresistible pressure 
of excited and o,·erwhelming passion, roused by the suclclen and unexpected 
s ight of the destroyer of his domestic peace, or he whom he supposed to be 
such,-the defiler of bis marriage bed1 the seducer of the dearest object of his 
affections, -dethroning his reason and pressing him on to the commission of 
this act, under the influence of an ungovernable frenzy, unsettling for the time 
his faculties, and enthroning insanity in their place? 

"These are questions submitted to your most careful and deliberate judgment, 
and will require the application of your best faculties and your most impartial 
and conscientious deliberations, in order to conduct you to :t right result. 

"The defendant's state of mind, as evinced by his conduct, by his declarations, 
and his acts, by his bodily ailmen'ts as effecting his mental condition, his cheer
ful or moody temperament, the change (if there was one) in the character of his 
temper and disposition, the extent to which it was carried, the causes which 
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produced it, and other circumstances not necessary to be alluded to at greater 
length, as exhibited at and about the period of the homicide, and for a period 
previous thereto more or less distant from the central and important, to which 
your attention will naturally be more especially directed-are all important 
subjects for your consider:ition, noel entitled to more or less weight, nccordiug 
to their nature, nucl to some extent according to their nearness in point of time 
to the scene of the fatal transaction. 

"In illustration of the prisoner's mental condition, much m~dical evidence has 
been introduced, and must be considered by you. It is for you to judge of its 
weight and character, and determine it by the best light you h:we. As one 
means of determining it, it seems to me (it is, however1 for you to judge) that, 
other things being equaJ, those medical t\itnesses who were acquaiuttd with 
the prisoner, with his ordinary habits and temperament, with his personal 
history before and nt the time of the transaction, would on that account possess 
some advantages in forming an estimate of the prisoner's mental condition. 

11 Still much must depend upon the capacity1 judgment and discrimination of 
the particular witness, and upon the manner in which the testimony is pre
sented. With witnesses who have not had a personal acquaintance with the 
prisoner, or opportunity for a persona.I examination, the weight of their testi
mony must depend s·omewhat upon other considerations, and upon evidence of 
the causes1 influence, symptoms and characteristics which usually mark the 
presence of mental derangement. Some of this, perhaps much of this, where 
the prisoner has not been known or personally examined, 1l1ust necessarily be 
more or less matter of mere opinion, the value of which it is not always possi
ble correctly to estimate. 

"Several causes may operate to produce insanity and are entitled to more or 
less consideration in the particular case. 

11 Insanity is sometimes inherited-transmitted down in the line of family 
descent, occasionally not exhibiting itself, and again reappearing after one or 
more generations. Some evidence of this taint of insanity existed in the family 
of the defendant. This is a subject for your considera.tion; but you must re
collect that the reappearance of this mental disorder is not uniform, and you 
must carefully sctln the prisoner's declar:itions, his acts, his general conduct, 
his mental manifest:itions, to see whetlier you find in them the traces of actual 
insanity-that actual mental derangement, which alone can avail, so far as this 
point is concerned, to accomplish perfect immunity from criminal responsi
bility. 

11 Again it is said tha.t the prisoner's bodily ailments were of such a character 
as justly to lead to the inference that they were calculated to affect, tlnd did 
affect, his mental organization and developments in such a way as to produce 
insanity. There seems no reason to doubt that in 18G2, while doing honorable 
service in the cause of his country-for whicb, whatever may be his fate under 
this accusation, he deserves grateful recognition- received a severe and crush 
ing injury, followed by other injuries thereafter, from the effects of which he 
hns not yet fully recovered, which more or less disabled him, nud which were 
C'.llculn.ted to have, and did have, a depressing effect upon his spirits nud tem
perament, making him more or less moody and melancholy, producing more or 
less and sometimes very considerable depression of spirits, resulting as his 
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counsel claim, in a settled mel::rncholy, atlied to if not identical with the melan
cholia. of the medical profession, and constituting one of the various forms in 
which, as they contend, insanity is manifested . 

"But e\·eu if Cole's mental manifestations were of this clear and clccidccl char
acter, and had assumed the form of the melancholia of the doctors, this is uot 
precisely the insanity required by law to shield its possessor or sul>jcct from 
responsibility to the criminal laws of the land. The insanity of the medical prn
fession, as described before you by se,·eral of its leading: professor.::-, is not pre
cisely the insanity of the law. They describe melancholia, which seems to be 
nc~trly synonymous with a settled melancholy of an excessive, aggravated, and 
unreasonable character, iudicatccl by a highly nervous and uutu;ually moody tem
perament, and by a. mind more or less morbidly affected in its ordinary functions, 
as in~anity. 

' 1 But whether these maybe more or less present in legal insanity, or the insanity 
recognized by the law, they arc not precisely that kind of insanity or mental un
soundness which marks exempt.ion from criminal responsibility. The law, in 
determinin~ a person's responsibility for, or immuuiry from crime, npplics u, nry 
simple, but easily comprehended test, and it is this: Did the accused party 
understand the nature of the act in which he was engaged, so as to unclersrnnd 
whether it was right or ·wrong? Was his rcnson dethroned or oper:.1.l.i\'e? Was 
he able to comprehend the nature of his conduct or not? If he was, then he i~ 

responsible to the laws of his country, is bound to obey them, and is punishable 
for their violation . It may be, therefore, that he was subject to melancholy in 
nn ag;ravatecl form. So long as it docs not sap or subvert the foundation of hi<; 
intellectual faculties, he may be carried under the pressure of excited feeling 
into an outburst of p~tssion, which may be next to uncontrollable; yet if reason 
preserves her dominion O\·cr his intellectual powers and has not yielded her throne 
to the frenzy of mental alienation or madnc!:>s-if, notwithstanding all this, he 
has sufficient comprehension of the nature of the act in which he is engaged to 
appreciate its moral quality, to distinguish right from wrong-if he knows he 
is doing an net forbidden by Jaw, he is held accountable for his acts, he must be 
regarded as violating the laws of his county, and must abide the fate of other 
criminals ." 

[The judge here read the opinions of the court in Freeman v. People,• Willis v. 
People,2 and 0 1Brien v. People .3] 

"This is all I deem it necessary to say to you on this first and principal branch 
of the defence. I cannot comment on the evidence iu detail. This bas been done 
in the most able and d1scrimina.ting manner by counsel. And you will probably 
be able to come to a conclusion satisfactory to yourselves on this leading branch 
of the defence . 

"The conduct, the temperament, the bodily ailments, the mental manifestations, 
the personal history, the traits and characteristics of the defendant, have been 
pretty thoroughly scanned and hclrl up to your view, as exhibited from 18Gl to 
the present time. And I think I need not make any further suggestions to you 
in regard to them than to sugges.t tha.t, as far as possible, you bring them all to a. 
practical test, and determine by his actual mental manifestations, as developed 

1 4 Denio,9. 
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in his character, his declarations and his conduct, his ordinary and dailr habits 
of life, his n.ttcntion to, aud capacit.y for business, the impression made in all 
these respects upon those who 3ssocia.tcc1 with and knew him, whether he should 
st..'Uld exempt from liability to the criminal laws of his country, or had sufficient 
moral sense or intellectual capacity to be subjected, like ordinary men, to her 
manda.tcsaudhcr penalties. 

"The value of the medical evidence you must estimate for youn;ckes. You 
are yourselves the ultimate judges on this point. And it is upon your o~\·n 

judgment, as founded upon the evidence, th:tt the result must finally depend. 
The opinions of medical men may have a. certain Yalue in enlighteniug your 
miuds in regard to it, but it should by no means induce you to discard your own 
careful and deliberate judgment upon the whole testimony. 

yo~ 1~1~~' :~ t~1~11~:::~~:~:e o~ct~~s c~:~~l~lf t~n~~~1~i1~:~s al~l::.:l~~o~~:1;:~~~!~v~: t~~dca:~~ 
the court, to be the final and intelligent juclges. The court has no disposition 
to invade your province on that subject; but this will not, [presume, induce you 
to discard or reject any suggestions, coming from what quarter they may, that 
seem to you to have any intrinsic force; or to aid you in arriving at an intelli
gent judgment upon the case. None of us are so wise tlmt we can safely afford 
to reject ach'entitious aid on a. matter so important; and in :i matter of life and 
death the rcspousibilities arc too great to induce us to attempt to be too self
rcliant. 

u Another defence set up on this occasion is, that Hiscock was the seducer of 
Cole's wife, and therefore justly liable to his vengeance. No doubt such a. de
fence, if established, would strongly appeal to your sympathies, being regarded 
in some quarters us no more than u just vindication of marital rights, and the 
only efficient mode of protecting the purity and in\'iolability of the marriage 
bed. But we ure not here to administer sympathy, but to execute justice; to 
carry into effect the Jaws of the land; to enforce its solemn mandates, and not 
to nullify or relax its positive commands by mispl:1ced sympathy, or morbid 
clemency. If our duty is clear, we forswear oursclns if we do not perform it. 
I have taken a. general oath faithfully to perform the duties of my office; you 
luwe taken a. special oath, well aucl truly to t1·y and true clelh·erance make be
tween the People of the Sta.le of New York and George W. Cole, and n. true \•er
dict render according to the evidence, so help you Goel. This duty we mu~t 
discharge, a.t whatenr hazard, whether painful or agrcc:tblc. Neither manhoocl 
nor honor, the restraints of conscience, nor the solemn mandates of the law, 
allow U'i to decline its performance, or to hesitate at its execution. 

•
1 Many laws may not be in precise acconlance with our views of policy, or 

even of stri<'t justice, yet it would lead to the utmost confusion and injustice 
should we refuse to exec·ute them. If we are clissatisflecl, we should apply at 
the proper time to the proper forum for their amendment, or seek to avert their 
excessive rh;or by <111 appeal to executive clemenC)'. Certainly, it is to be re
!,'TCtted if further legal enactments could be of any a,·aii to restrain the unholy 
passions and devilish arts of the seducer and a.dultcrer, that they have not here
tofore been made. But the wisdom and efficiency of such enactments have bceu 
questioned. It Is enough for us to know tha.t we must nclmiuister the law a.sit 
is, and have no right to usurp legislative power, a.ud apply to u past transaction 
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laws of our owu creation. The injustice and unconstitutionality of such a pro
ceeding would be manifest, and the gravest objections to it exist. Let us cou
teut ourselves with administering the law as we find it in our own appointed 
sphere of duty. Then shall we have consciences void of offence towards all 
men, and the happj consciousness that iu the spirit of our oaths, and in con
formity with the obligations which rest upon us, we have, as faithful and Ja.w
a.bicling citizens, executed the law of the land. 

"But there arc several reasons why you cannot gh·e effect to this defence: -
" 1. The adultery is not in proof. I t has not been established by the evidence. 

Ii that evidence bas been improperly excluclcd, the responsibility for that error 
is with the court, and its correction belongs to another forum, and may be ac
complished under the exceptions ta.ken by the defendant to the decisions oC the 
court. The statements of the prisoner are not e,·idence of that fact. They were 
not called for with an§ view to make them evidence fol' such a purpose. Their 
object was to illustrate the premeditated design on his pa rt . Being perfectly 
legitimate for snch a purpose, and offered with that yicw, and direct cviclence of 
adultery having been excluded by the court, they are not competent testimony to 
prove the adultery because they arc not offered and rece iYed with that view, and 
because there is no pretence that the defendant had personal knowledge on this 
foiubject which would enable him to give primary or <Hlmissible <fficlencc with 
reference to it . There might be a state of facts, -for example, if a husband 
!>hOuld rush from his own bed-room, with t~ knife or dagger in his hand, red and 
dripping with bloocl 1 where his staLcmcnt that he had j ust slain the adulterer in 
the very perpetrnt.ion of a. domestic wrong, contemporaneous with the act, and 
consistent with, and explanatory of, the su rrounding circumstances, might be so 
interwoven and blended with the transaction as to allow it to be received, In 
connection with other evidence, as original or primnry proof of the facts them
selves. But here the declarations of the prisoner do not cover such a case,
are not intended to be applicable to such a tr:.111saction, and arc shown by other 
proof in the case to refer to ocea.sions consiclernbly removed in point of time 
from that which is the subject of your present consideration. The confessions, 
or alleged confessions, of the wife do not prove it. They were not admitted for 
!'nch a purpose, and are not to have that effect. Their introduction was per
mitted, not as furnishing evidence of the facts themselves, but as communica
tions made to tbe husband, and which were calculated more or Jess to operate 
upon his mind, and influence his conduct, and to enable you in the light of sub
sequent events to judge how far they did so operate, and to determine to what 
extent the knowledge or information of these facts was calculated to explain nnrl 
to mitigate, or to justify the homicide sulJsequently comrnittecl. As interpreting 
the prisoner's subsequent conduct, as throwing light upon the state of his mind, 
they are admissible and proper to be considered. As furnishing evidence to you 
in this case of the commis~ion of adultery, they were not allowed to be intro
duced, and arc not proper to be considered. 

"Hence, if you acquit the defendant upon that ground, you acquit upon a 
ground not established by the evidence. 

"It may be that the deceased wa"' not guilty of this offence. He has not had 
any opportunity to try that question, aud his lips are now sealed in death. We 
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arc not, therefore, inn condition to say on which side upon a fair trial, the prc
pondcrauce of the c\"illcuce would be . 

"It is sug-gested that no case has ever occurred in which tbis evidence has 
C\"Cr been ignored by a jury. That is not the question. It is not necessary for 
u., to inquire whether former juries have or ha\·e not viol!l.ted their Otlths by 
accepting as C\"iclence facts which have not been proved . It is a dangerous und 
iua.dmissible proceed.in;.:; in tl court of justice. We stand upon the reco rded evi
dence, nnd no other. Whatever may be our su<o.picions, we IHn·e no right to give 
way to them, unless they nrc supported by the evidence In the case. 

11 Whate,·cr I may suspect, or you may coujectnre1 outside of the range of the 
proved or admitted facts, we cannot ju:.tify oursel\°cs to our Goel a.nd our 
country otherwise than by rcndcriug a ,·crdictaccordiug: to the e\·iclence. Neither 
the presence of sympathy, nor the alleged hard ... hiJ> of the case, nor the sophistry 
of counsel should allow us to take any other course . 

"But it is S!l.id that the prisoner was informed of facts tending to fix upon the 
deceased t!Jis inrnsion or his marital rights; and that, opp rc:,;sed by the crush
ing weight of such a disclosure, he rushed to the viudic:uion of his marriage 
bed, under a. tr:111sport of pa~sion which any honorable hea rt will ju~tify, -
which the law will excuse if it docs not applaud , and which jurnrs who appre
ciate the imporrnncc of maintaining: the purity of the marriage relation c:rnuot 
fail to recognize ilnd f:>U!,tain. 

"llut neither b; this the just nor the legal \'iew of the case. It is only In the 
heat of p:l~sion, in the uncontrollable resentment occasioned by the dbcovcry of 
his clomc~lic dishonor, or by surprising the parties in the actual commi~ ... ion of 
the adulterous intercour;;;e, or under influence of a st.ate of circumsta.nces almost 
cquh·:1lent to personal obsen•ation of such 1~ transaction, that the husband is 
permitted to be the summary 1wcuger of his domestic wrongs. Ile is uot flt 
liberty, after his passions ha\'e Imel time to coo l, and the tempest of excitetl feel
ing to subs ide, to stalk abroad, seek out the unconscious and unprepared victim 
of his resentment, and without the inten·eution of the forms of law, or the 
judp:meut of his peers, become the self-!1.ppointcd :weuger of his own wrongs, 
or vindic.'ltor of the ,·iolated maje:sty of the law. The law must be ldt to main
tain its own cli!!nity and to enforce its own cle<.:rces through the constituted tri
bunals of its own creation, and has not in imy just or legal sense commissioned 
the defendant to the discharge of this high otnce. 

"lu this case the adulterer, if adulterer he wns, was not detected by the husband 
in the nctual commission of his crime, nor under circumstances from which its 
then very r ecent perpetration, so far as the evidence discloses, could have been 
fairly inferred. The period of adultery, if adultery there W:ls, was long since 
pa ... sed. The knowledge or information of its commission bad been communi
cated to the prisoner se,·cral clays, at least two or three clays before, and a suffi
cient time, in the judgment of the law, had elapsed for the pn.s ... ious to cool, and 
for reason :so far to rC!!ain her undisputed or real sway as to forbid iudi\·idual 
vengeance, and to prouounce the act of prcmeditateJ killing, if such it was, the 
crime of murder. 

11 True it is, as l have already informed you, if, notwithstanding this lnpse of 
time, the cru ... hing wei!.t"ht of this domestic tragedy had driven the prisoner's 
miutl to ab:solute di!:itraction, and dethroned the reason of the busbaull 1 he is per-
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mitted to flud immunity from punishment in the mental alienation with which he 
was thus overwhelmed; but if he hacl lite possession of hi.s senses, the excrcbe 
of his reason, and was in a situation to appreciate the quality o[ his acts, he 
stands responsible before the l:tw for having unlawfully taken the life of hi.'S fol
low-man, and must abide the stern ,·igor with which she maintains her violated 
majesty. Neither, therefore, in the alleged adultery, for which the deceasell. was 
slain, because the adultery has not been proved, and would not IHt\·e been a. de
fence if it had been, cou~idcring the period of its a\lcgccl commission 1 nor iu the 
crushing and overwhelming weight. with which the e,·idence of his domestic dis
honor aucl of the dece:"5ed, as its alleged author, was brou::?;hthome to the knowl
edge of the defendant, can the prisoner £111d exem1Jtio11 from the consequence~ 
of the homicide. H e must ftnd it, if he find it at all 1 in that dethronenicut of 
reason, if it actually occurred, which exempts CYcry person, however gre:tt 
would otherwise be his crime, and howe\·cr a.wful would otherwise Oe the at
tending circumstances, from conduct to which his mincl never gave a. willing 
and int.clligeut consent. 

''But there is another aspect of the case, to which r feel bound to call yournt
tention, because t.here is a possible view of t.he evidence which you ma.y feel at 
liberty to take which will reduce the grade of this offence from murder in the 
first degree to murder in the second degree or manslaughter in one of its 
various degrees, and more particularly to manslaughter in the third deg-rec, the 
punishment of which cr ime is imprisonment in the State prison for the terms 
which I ha\'e before mcntiouccl. 

" l have already stated to you that murder in the second degrP.e embraced all 
other kinds of murder ihan murder in the first degree, and though not well de
fined in the statute1 might fairly be supposed to include that kind of murder 
which was not characterized by tha.t degree of enormity, or of premeditation 1 

which might be supposed to constitute murder in the first degree, :rncl to be justly 
punishable by the forfeiture of life. 

" If, therefore, your view of the circumstances of this case shall enable you to 
take this more lenient view of the conduct of the prisoner, to which [have just 
referred, you m:iy find him guilty of murder in the second degree. 

"Again, if your view of tlie evidence, acting under the responsibility of your 
oaths 1 shall enable you to take a still more lenient dew of the evidence, aud to 
conclude that the intent of the prisoner was not to p.-ocluce death 1 aud that the 
homicide was committed 1 not with premeditated design, but iu the heat of pa~
sion, by the use of a. <leadly weapon, then it will be your duty to convict the 
prisoner of manslaughter iu the third degree, the punishment of which crime i1;1 
imprisonment in the State prison for a term of not less than one uor more than 
four years. 

"As heretofore stated, the radical distinction between murder and manslaughter 
is the presence or absence of a design, or premeditated dcsig:u, to effect the 
clea.th of the person killed. lf you h:we rational doubt on that point, arising un
der the testimony, and justly founded thereon 1 it is the beue,·olent intention am! 
the positive injunction of the Jaw, that you should allow it to operate in f:n-or of 
the prisoner. Aud if, iu the clispassionatejudgmeut which you shall give the case, 
yon shall come to the conclusion that thou~h you belicn! the prisoner to h:l\'C 
been driven to the bord..:rs of distraction yet uot actually to h:i.ve eutered its do-
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main, aud therefore feel bound to bold him responsible for a. violation of the 
law, and yet believe him to have been urged to the terrible catastrophe with 
which this domestic drama. has terminated, by the crushing com·iction of his 
domestic dishonor, and with a. force und precipitation and pressure, which dc
pri\'ecl his a.ct of homicide of that premeditation which stamps it with the legal 
ingredient of malice aforethought, you are at liberty under such circumstances 
to negative the element of premeditatecl design; ancl fincliug the act committed 
in the sudden heat of passion, and by the use of a. dangerous weapon, to declare 
the lcg:il cousequences of such killing, by pronouncing him guilty of manslaugh
ter in the third degree. 

14 The responsibility of determining the facts by which the grade of the offence 
is to be measured, is of course, with you and not with me, and you must deter
mine it under a solemn sense of the importuat consequences which rest upon your 
decision. It has been suggested that a verdict of this character, finding tile de
fendant guilty of ~111 offence of a less graclc than that chargecl in tlle indictment, 
will not be acceptable to the prisouer1 who desires a. full acquittal, or a convic
tion of murder iu the first cleg1·ee. 

"Allow me to say, gentlemen, the preferences or wishes of the prisoner, on this 
point, shou ld not, iu my opinion, affect yo ur action one way or the other. You 
h::ixc a higher cluty to discharge than either to please or to offend the prisoner or 
the People. You a.re to find a, true ''erclict according to the facts established be
fore you. You are to declare it without fear or favor, and without reference to 
the wishes of either side. 

11 You arc not to be precipitated into a verdict of absolute acquittal, because a 
conYiction of murder iu the first degree would be too severe to correspond with 
JOur views of duty. You are not to be withheld from a ,·erdict of partial con
viction, if a verdict of greater or icss seYcrity shall not faithfully record your 
conclusions from the e\·idcnce. You must find a verdict founded entirely upon 
your own ,·iew of the testimony as it hascngra,·en itself upon your minds. You 
should also be careful not to be carried a W:l)' by feeiings of sympathy beyond the 
boundaries of duty . You may justly :rnd properly entertain a !ct-ling of respect 
:md gratitude to General Cole for his gallant sc1Tices during the w~tr; but when 
he appear:; in this tribunal, aucl is summoned to its bar to answer for crime, he is 
like all other men simila rly sit.uatccl, to be tried by the hlw aud the evidence. 
Neither gratitude for his military services, nor sympathy for his unmerit.ed suf
ferings, uor regret for his domestic calamities, cau aunul or repair the stern 
requirements of cluty. 

"Xor, on the ot:u.: r h:rnd, must you be betrayed by abhorrence for a homicide, 
appearing, if )'OU so regard it 011 tile first look at the tr:ms:1ctio11, to be without 
justillcation or excuse, into a rash and precipitate ,·erdict of com·ictiou. T:ie 
c;lse has various aspects, all of which you must consider, and no more conscien
tious or imperati\·e duty is demauclecl of a jury thau to keep its jud~ment in 
suspense till e,·ery fact is carefully examiuccl, and its just weight and bearing 
faithfully clctermined 

"You find in the prisoner, perhaps, an individual laboring under melancholy, 
more or le:;~, whether or not it has attained that intense anti ag~ra.rntecl charac
ter expressed by the mel:u1cholb of the medical profe::;"ion. You find him, it 
may be, materially changed W his lii::ipositiou and temperament, his ta:;tcs und 
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his habits;, from what they were at a former period of hi,; !if<'. Life, lt mny be, 
has lo:.;t for him m:rny of its charms, and bodily ailments and injuries h:wc not 
only subjected him to much pain and suffering, but have so destroyed or Im
paired his health and his constitution as to render life t\. burden rtither than a 
b1c~sing. 

"All these things under proper circumstances, and on a proper occasion, may 
make him a fit subject for your consideration and sympathic~. But this is not 
the period when you arc to seek their indulgence, or at least if they operate ~o 
far as to clist!'act your mind from the performance of a sterner and higher duty. 
Not, incleecl, that you are to forget you are human, or that you can be expected 
to clive,;t yourself of those feelings and sensibilities which are imphlntcd in C\•ery 
manly and generous heart. But that you are to be careful not to be Jed away by 
them from the performance of duty or into forgetfulness of the ~tern obligations 
which rest upon you as impartial :i.rbiters of the prisoner's destiny. 

"True, indeed, if under the influence of the evidence you conclude that the 
prisoner's reason has been dethroned, nncl that he was not at the time of this 
transaction an intelligent agent, h:l.\'ing the power of mental discrimination be
tween right and wron~ in regard to the particular transaction which you are 
undertaking te invc ... tigate, he must stand acquitted before you upon the ground 
of criminal irresponsibility. But if he had this power of mcntaJ discrimination, 
and could distinguish in regard to the moral qualities of his conduct, then, not
withstanding your pity for the man, and your sympathy for the sufferer, you 
must.condemn the criminal, and especially you must not be led aside from the path 
of duty by a recollection of the severe rupture which has taken place in his do
mestic relations, unless the deceased is proved to have been connected there
with, and in some sense the author ther<'of, so as justly to call clown upon himself 
within the limits of the law, the just vengeance of injured husb:md. These in
juries, at Jeastns intelligence of them was communicated t.o him, were of the most 
l1eartrendingcharacter, and must of necessity, excite the ardent sympathy of c,·cry 
feeling person. It mn.y be cliflicuJt, perhaps impossible, wholly to divest our
selves of these feelings, but we shall fail to meet the stern and inexornble neces
sities of this hour if we allow them to turn us aside from the path which the law 
has appointee\ for us to tread. That p:lth is the p:tt.h of duty; that duty is to fh1cl 
a verdict accor:lin; to the law and the evidence, and whether it enjoins upon 
you the agree:tble ta!<k of pronouncing tt verdict of acquitt:-11 bcc:1use the e\·i
dencc fails tosa.fo;;fy you beyond :i re:tsion:lble doubt of the guilt. of the prisioncr, 
or of his responsibility for crime, or the painful one of pronouncin~ :\ verditt of 
conviction, bec:rn<;;e the e,·idcnce satislies you beyond a rea .. on:tb\e doubt of the 
prisoner's guilt and re!i>pon.;;;ibility for crime, you wiH, I doubt not, acquit your
::-clves like men, ancl without fe:lt or fa,·or, without partiality or prejudice, dis
charge the solemn and responsible trust which the law has imposed upon you on 
this occasion. 

"In this confidence, l commit this case into your hands for your final delibera
tion and ,·erclict. 

"In relation to the specific points submitted by the coun<.:el for the defence, and 
a!:'kcd to be made part. of this charge, I charge the law upon the subject of in
sanity to be in the authorities I read to you. 

Mr. Brady.- "With reference to what bas been said by the court upon the 
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question of fincling the accused guilty of manslaughter, I desire to say in behalf 
of the prhoner, that, in the judgment of his counsel, tlwre is no rational or 
possible view by which the offence can be demonstrated manslaughter, and that 
the prisoner declines to accept the offer of that sympathy tlutt would induce a 
vrrdict for that offence, and would rather die than be sent to State prison." 

The jury retired, and subsequently came into court, when the foreman stated 
they had not agreed upon a. verdict. 

IIOGlrn00:"11, J. - " lhave a. note from you in which you request to have further 
iuformntion with reference to that portion oi the charge which relates to insane 
impulse and ungovern:tble frenzy and the rules of law governing tile same . I 
designed to express myself with sufficient fullness, and with all the clearness and 
perspicuity with which I was able to do upon those subjects. I will restate, or 
further comment on these points, that the foundation of all responsibility for 
crime is sanity, or soundness of mincl, that is a sane mind in the sense in which 
I expla ined it to you in the original charge-the possession of reason, ubility to 
discriminate between right and wrong in regard to the particular transaction 1 a 
degree of consciousness and intelligence thut enables a. party to uppreciate the 
quality and nature of the net in which he is engaged; to be aware that it was 
wrong; if it was wrong, a crime; that he was committing an offence against the 
laws of his country. If his mind was in such a situation, he was, in my opinion, 
and as defined in the cuses to which I h::n-e referred, subject to those laws, re
sponsible for their violation, and to be punished if he did \'iol:lte them. That is 
substantially the test in regard to both those species of offences to which your 
attention has been cu\lccl. An insane impulse, leaving the mind Incapable of 
exertion, holding the in<li\•idual incapa.ble of exercislug his mind, so far as I have 
dc6ncd it to you, exempts him from responsibility, and ii under the influence of 
such a want of mind, the prisoner commits the act, whether you call it an insane 
impulse or anything: else, it exempts him from responsibility. Mere impulse, 
whether yon call it irresponsible impulse or uot, docs not excuse, ii it be the 
impulse of excited passion, arising from revenge, from resentment, from in
tention to do un act which is wrong or a. crime, and the prisoner is aware of it, 
whether he is impelled to it by peculiarities of tempe rament, by n. nervous 
di~position, by excited feeling, or anything of that sort, will not excuse him 
from responsibility. 

11 If there is the consciousness that he is committing a. crime ngninstthe laws of 
his country, there is, in my opinion, no impulse that can excuse him from rc
i;;ponsibility. But if this impulse arises from a. defect of reason so that it can
not control the exercise of bis ment:ll powers, if he is bereft of that power in 
the sense which I h:we allncled to, and this crime is committed in such a concli
tion and without the ability to control himself from such a. ca.use, he is in such a. 
condition as excuses him from responsibility. 

11 The question, after nil , is whether he has his mental powers und the ubility 
to exercise them to such a degree as lll:lkes him conscious, a.t the time, of the 
nature of the act. in which he was engaged. li e ·must not gh·e way to unholy 
passions, to excited Ieeling-s, to a disposition for revenge or resentment, because 
it is just these feelin~s that the law punishes and makes him responsible for 
them. Men mnst curb and restrain their passions. But ii he is bc1·cft of the 
mcutal power to reason upon the subject and uuderst:111cl the nature of the act ill 
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which he is engaged, then the law relicns him from rcsponsibility. If he acts 
from ungoYernable frenzy, it mu1't be the frenzy of mac\ne~-; or mental alienation, 
and not of excited and inflame<\ passions. If a man has sumcicnt consciousness 
of the nature of the act in which he is engaged to know that he is doing wrong, 
and Yiolating the laws of his country, amt yet gives way to the feeling of resent
ment or revenge, nncl gratifies it nt the expense of his consciousness that he is 
committing a crime, whether that frenzy is of thc highest and almost irrespon
sible degree or not, he must be held responsible . But if this is the frenzy of 
mental alienaliou, so that he cannot control the powers of his mine\, and is in
capable of appreciating the quality of his act, or to understand that he is violat
ing the laws of his conn try iu doing a thing that is morally wrong, then he is 
exempt from responsibility. 

"1t is nry cliflicult to define these matters with absolute precision. I can 
only refer you to the general rule laid down in the case:s I laid before you in my 
charge to you, and r re:\CI from them intentionally for the express purpose or 
defining the rule:- by which you arc to be ~uiclcd, and to explain the circum
stances which exempt a. pcrsou charged with crime from the responsibility of 
that crime. 

11 I do not know that I can do anything which will inform you in any greater 
degree of wh:tt constitutes th;1t degree of insanity or mental alienation which 
excuses a person from criminal The ne\·cr responsible 
for defect of reason; relieves him from 
the imputation of crime, because it is not the act of a free, intelligent, nncl con
scious mine\. I think that cnry one is l>omHl to control his passions and feel
ings. 1f he has the power of thought and ability to reasou, he must be held 
responsible to the laws of his country, and not give way to unholy p:lSSions, or 
excited feeling~, or wicked rcscutmcuts, or revenge . On these qucstions yo•1 
mustbesatisftc<l." 

Mr. Brady. - "Tf there be any doubt, the benefit of it goes to the prisoner!' 
Hoo1rnoo:"t1,J.-"That doubt goes to the benefit of the prisoner, if it be 

that kind of rational doubt, upon the e\·idence, or doubt which commends itself 
to the rational mine!, applying it-;elf to the facts of the case. It is not the mere 
possibility of innocence that should justify you in finding a. Yerdict of acquittal. 
The que~tion is whether on your considering the case as rational men, you bc
lie,·e bcyoucl :t rat!onal doubt, n. fair re:tsonable doubt, commending itself to your 
undcrstanclin,;?:, that the party is guilty and criminally responsible under the rules 
I h:we laid clowu, you mu.:-t find him guilty. 1f you do not thus believe, if you 
han a rational doubt upon this subject, a" thus understood and interpreted, you 
arc to gh·c the prisoner the beuefit of that doubt, aucl render a verdict of ac
quittal." 

"The jury azain retired. Subi;;equently they ca:ne into court1 and the fore
man stated they found the prisoner to h:we been sane nt the moment before and 
the moment after the killin~; but they were in doubt as to his sanity on tl1e in
stant of the homicide. 

' 1 The judge charged the jury that they must gh'e the prisoner the benefit of 
the doubt, if they had such rational cloubt founded upon the c,·idcncc, auc\ could 
believe such doubt to be well founded upon such :l. condition of the cu~c as was 
prc~euthl by this statement of the jury." 

Tiie jury 1·eturned n verdict .. j not (lUilty. 
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In Macfarlanrl's Case, 1 the prisoner, Daniel Macfarland, was tried before Re
corder HACKETT, of New York, for murder in the first degree in shooting Albert 
D. Richard'-Oll on November 25, 1869, in the office of the New Yo1·k Tribune, in 
New York City. The judge charged the jury as follows : -

"While some of you, perhaps most of you, sat in court as indiYiduals, and not 
yet jurors, Daniel Macfarland was arraigned at this bar. The indictment, 
stripped of its technical verbiage, charged that he killed Albert D. Richardson, 
intending to kill him. Included in the direct charge was an implied one that bc
long:s to all cao;;;cs of crime, that the intention was of a man in a state of sanity. 
I shall for brevity, use the phrase 'state of sanity,' or 4 state of insanity' con
tinuously through this charge. I .do so bec1tuse it is the st:ttutory phrase-' no 
act done by a person in a sta.te of insanity can be punished as an offence.' 

"The st:itute did not, and no arbitrary statute could, give a definition of in
sanity, which .should include all cases. Hence, it is left to be interpreted by the 
courts. In using the phrase' state of sanity,' I am toi)c understood, throughout 
as meaning thereby this, the state in which a man knows the act he is commit
ting to be unlawful and morally wrong, and has reason sufficient to apply such 
knowledge and to be controlled by it. 

"Tu using the phrase, 'state of insanity,' I am to be understood throughout 
as mcanin~ thereby the state under which a. man is not accountable for an al
lc~cd criminal act, bcc:tusc he docs not know the act he is committing to be un
lawful and morally wron~, and has not reason suillcicnt to apply suc!l. knowledge 
and to be controlled by it. 

11 The accused simply pleaded not guilty to the cha.rge. That general denial 
(a" subsequent testimony ha~ shown you) was really a particular dcnial-:i 
1lcnial that he killed with intention to kill, because he was not lcg:llly capable of 
form in~ an intention to kill, as an intention which w:ts rcco!!nizcd by the 111 w to 
be criminal, and thereby to render him accountable to human law. Practically 
by the evidence, the physical act of killing (th:tt is so often a subject of dispute 
in homicide cases), has been admitted. But the mental chamctcr of the act, the 
legal accountability for the act, were put in issue. 

".\ftcr the arraignment you were then severally called and sworn. iVhatcYcr 
wns ~aid 01· done during the progress of challenging or impanelling, is to be 
dbrcg11rded or forgotten hy you as in any way bearing upon the prescut relations 
between you and the prisoner. For instance, the circumstances tlw.t the de
fence or the prosecution excluded jurors, are not in the remotest m:tnner in the 
case. Each side had that statutory right to exclude. A right gh·cn :111cl exer
cised under st:ttute is never amenable to criticism. That process of challenging 
:ind impanelling was simply upon the relation of each of yon, as a juror in the 
then future, toward either the People or prisoner. When you were sworn, both 
the People and the prisoner stood practi~lly contented to ha,·e you hear C\'i
dcncc and all which accompanied the impanelling o( the twelve is now as if it 
never had been said or clone. 

11 The e\·idence beg:i.n and it has closed. Your inquiries in considering the 
whole evidence will naturally be: First. \Vhat arc the theories of each side? 
Second. What urc tile rules of law that connect themselves with those theories? 

I SAbb. Pr. (:s.s.)57(1870). 
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' 1 The theory upon ·w·hich the defence seeks acquittal Is, substantially, that 
domestic troubles produced in the accused a state of insanity towards Mr. Rich
ardson. The theory upon which the prosecution seeks conviction is, thtlt the 
domestic troubles originated and fostered such a spirit in the accused toward5 
Mr. RichaL·dson as the law calls and rebukes ns malice. Re,r!cwing the evidence 
upon the subject of the state of inc.;anity offered by the defence, I can sec that 
nearly all of it would ha Ye been admissible had it been offered by the prosecu
tion to prO\·e m~1lice. The dercncc justify the accused in domestically acting as 
be did toward his wife and friends. 

"The prosecution takes some issue on that justification. The defence claim 
that a. conspiracy to disturb the domestic rela.tions of the accused, existed on the 
part of some of the wife's friends. 

"But, gentlemen, rct:tin constantly in your minds that the actual state of these 
domestic relations, or the ~fa.me or praise appertaining to them, or the fact, or 
color of fact or the falsity, of .:my such conspiracy, arc· not at all material for 
you to definitely adjudicate. 

''The question for your consideration (whether yon estimate insanity or 
malice) is, how did the prisoner believe about those domestic relations or a 
conspiracy, as a belief to impress his mind sanely or insanely? 

"The law books arc full of cnses of sane men who ha.n killed from a malice 
engendered by utterly false conceptions of occurrences or individuals. Medical 
records, and law books contain many instances of insane men killing under an 
insanity which was the result of the most delusive or unsubsta.ntial or Irrational 
conception of human conduct or material events, as well as of men killing from 
insanity occasioned by the operatLon of actual facts. The theory of the defence 
as to the operation of the domestic troubles upon the mind of the nccuscd1 was 
undoubtedly fully presented by the long question put by the counsel for the de
fence to Drs. Vance and Hammond, and which you can doubtless substantially 
recall. The theory oft.he prosecution mainly as to the malice and partially as to 
the sanity, was substantially presented by the compact question put to the same 
witness on the cross-examination, and which you may recall. 

"I do not intend to comment upon the e\·iclence. I do not think I ought to. 
In the first place, it has been summed up in parts by the speeches on either side 
durin!; evidence, and as :l whole in the closing arguments. In the next place, it. 
is impossible for me to take up the e\·idence, without possibly impressing upon 
you by my arrau~ement of it, or emphasis in repeating it., the very decided con
viction upon the merits of this prosecution, which l h:we formed. I shall simply 
group it as appert:1iuing to the question of malice or insanity, or to the other 
legal questions, and le:n-c the details to your memory. The legal necessity for a 
mauslaycr to have been in a state of sanity when he slew, before he can be held 
accountable to human law, is deeply rooted in jurisprudence. 

"As far back as the ch·iiians, the maxim was (furiosus,furioso, solumpuniter'
a mad man's madness is his only punishment. In the early history of the com
mon law, one of the essentials to the definition of murder (a clcfl.nition which is 
its unh·ersal test in jurisprudence), was 'sound memory and discretion.' 
'Murder is where a person of sound memory ancl discretion unlawfolly kill.! 
any reasonable creature, being in the pea.cc of the king, with malice prepcnse or 
aforethought, either express or implied.' The converse phrase of our statute 
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'state of Insanity' Is convertible with that other phrase,' sound memory and 
<li~cretion 1 in the common law. As early as 181G, in this court, 1 it was said: 
'An insane person is considered in law incapable of committing a crime; but it 
is not C\•ery degree of insanity which abridges the responsibility attached to the 
commission of crime. In that species of insanity where the prisoner has lucid 
inten•als; if, clurin~ those Intervals, and when capable of distinguishing good 
from evil, he perpetrates an off<'nce, he is responsible; and the principle subject 
of inquiry is whether the prisoner at the time he committed the offence had suf
ficient capacity to discern good from c\"il; and should the jury belieYC he had 
such capacity, it will be their duty to find him guilty.' The utter responsibility 
to human law of the mad man (or the man who lacks a sound memory or discre
tion, and) who takes human life has never been doubted. The difficulty has been 
to decide upon the degree of the madness, or the quality of the insanity which 
shall claim irresponsibility. It may be interesting to the lega l student to follow 
the discussions of legal tribunals upon this subject and, indeed, to mark their 
flu ctuations of doctrine. But the law regnlating to-day the inqui1·y of a jury 
upon the subject is not complex. If you will keep in mind ·what I have held to 
be the meaning of the phrases, ' s ta.tc of sanity 1 or 1 insunity' in the statute, [ 
will now refer t.o the propositions of the counsel fo1· ihe defence on that subject. 

"t substantially charge e,·cry proposition of the counse l for the defence upon 
the subject of sanity. There is possibly no difference of legal opinion between the 
counsel for the defence 1rnd the district attorney regarding the law r.onstitutin~ 
st.'\te of sanity or insanity. The difference between them is one of applicability 
of the legal rule to the particular circum.;;;tances of the case. Those differences 
have been rea"oned out or commented upon in the summing-up , but it is due to 
the counsel for the defence that l should re-read them, with my comments: -

'''Evenif theevidenceastotheinsnnltyof the defendant should leave it in doubt as to 
whelhcrllcwasinsaneatthctimcof the commission of the alleged act, if it also leaves in 
doullthissanityatth:i.ttimehe1sentiUedtonnacquittal.' 

11 Which I charge. 
"'Thoughthe evidence may leave the defence of insanity in ddubt,if upon the whole 

evidenceinthecase,thejm·yentertainarensonabledoulJtnstothe1JCrfectsanityofthc 
defendant at thetimeofthecommissionof theallegedact,ther:i.rebound to acquit him.' 

11 Which r charge. 
"'rtthojurycannotsaybeyondndoubtthatthedefendantwassaneatthe time of the 

com missionofthcallegedact,orcnnnotsaywhetherattbat time hewassat.eorinsane. 
theynrebo1111dtonc<1uit him.' 

11 \Vhich fcharge 
"'llthejuryentertninareasonabledoubtuponalltheevidenceinthecase,astothe 

guilt or innocence of the defendant of the crime alleged against him, he is entitled to an 
<\Cqulttal.' · 

"Which lcharge. 
" • rr at the time the prisoner committed the act charged upon him (if he did commit it), 

thedece1u1ed suddenly 11re::;entedhimselr to him, without any anticipation or ex pectation 
on hi s part that hewo uh.l thennndthercseethedeceased,andthe t1risonerwas, fromau 
association of th edeceasedwithhisrea l or fancied domestic troubles, thrownintoastate 
of mind in whlcb. b.e was deprived of b.is memory and understa.udmg so as to be unaware of 

i Clark'sCase,l· CityllalJRec.li6. 
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Notes. 

thenaturc,characterandconsequcncesoftheacthccommitted,ortobeunalllctodiscrlm· 
111:Hcllctwcenrightan1l wrong in reference to that particular act, at lllC very time of its 
commission,heisentitlcdtoanacquittal.' 

''Denied, for the rcai;;;on that there is no e\•iclence upon the subject of sudden 
or expected presentation to ju~tify the hypothesis. 

"'If, at the time the prisoner committed the act charged upon him (if he did commit it), 
the deceased sucl<lenly presented himself to !um, wilhoutany anticipation or cx1>ecta-

~\~n8;;0~::t i;;~t~ ~l~~~l~ec::a~l:ci t~1\~711a 11~ ~18t1:.::~ ~~~ ::~1:c~ =~e~~~nd~;~ :~1 1t:~eu ~1r::o:;i~-~~::~s ~ ,:~:n~ 
state of excitement in which fie wns divested of his reaison and judgment, nnd was deprn·ed 
or hismentalpowertoancxtentpla1:inghimbeyo11dtl:erangeol selr-controliureference 
to the 1nuticular act charged against him,sothathecouldnotpossibly restrain him,elf 
from the commission of the act alleged agaiust him, at tho very time of its commission, 
hoiscntiliedtounacquittal.' 

"Denied for like reason. 
"'Although 5nnity is assumed to be the normal state of the human mind, when ins;anity is 

onccpro\•edtoexbt,itis11resumedtoexistuntUthepresum1>tiOnisovercomc by contrary 
or repelling evideucc.• 

"Refusecl, for the reason that the insanity ior your inquiry rcla.tes exclush'cly 
to the time of thcuct. 

"'Ifpartialinsanity,simply,isshown,asthehumanmi11disnotthesubject. ofins11eclion 
nrcxami11alion,andasthera11georextentofthcdiscasecanonlyboamntterotsc1ent1nc 
conjcctureorjudgment,thejury haveanght to say whether the parUcular net charged 
11ponthcdefendantwasorwnsnot an amplitlcnlion,or extcnsion,oranotherphascoflhe 
disease,eventboughthctest1monymaynotgothatlength.' 

nRcfusccl. 

" 'The jury h'lve the right from their own knowledge of human nature, i..nd the tendencies 
ot the human mind in addition to,rrnd in contlrmationof,thcevidenceor experts, to say 
howfarthecausesreliecl11pontoestablishirrespons1bilityon theparLofthedefendantat. 

~:~ ~i::::ht~~er~~~~~~1.ission of his act, were adequate or sufficient to produce insanity, and 

"Which C charge you. 
0 'Where the cause of insanity is alleged to be an interference with a man's marital rela

tions, or his paternal rightsintakmgawayhiswifeorcl11ld,thejuryha\·etherighttojudge 
o!thcprobabilityofthcexistenceofsuchanaffcct.ionfromtheirownandtheknownfeel
ingsofott1ers,ashusbaudsandasiathers.• 

"Refused. 
" ' Ir thcjurybelievethat,attheverytimeorthecommissionoftheactallegedagainst 

him, from cause:'! operating foraeonsiderablelength.oft1me beforehand, or recently or 
suddenlyoecurring,thedefenclantwas mentally unconscious of the nature otthe actin 
wbicbhewasengagcd,hewasandislegallyirresponsibleforit.' 

"Which I charge . 
" 'Uthe defendant 'vasdeprived of his reason atthe time the act alleged against him was 

commilted, rgsulting eittter from a settled and well·established mental alienation, or from 
the pressure and overpowering weightof the circumstances occurring at the time, he ls 
legallyirresponsibleforwhathedid.' 

11 WhichJ charge. 
"'Ifthejurybelievethatwhenth£deceasedenteredtheTribunt:officehedidnotexpect 

toseethedefendant,northedefendanthim,and thatafterheentered,tbedefendantwa& 
movedtothccommissionoftheactallegedagainsthimbythesuddenaccessandirresi11tl
blepreeaureof excited and overwhelming passion, roused by the sudden and unexpected 
sightoftbedestroyerofhisdomesticpeace,orhimhosupposedtobesuch,dethroningb.i& 
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rea&onandpressinghimontothecommissionof this act under the influence of anungov
crnablcfrenzy,unsettlingforthetimehisfacultiesandenthroning insanity in their place, 
be is no~ responsible for the act.' 

u Refused, because not wholly justified by evidence. 
"'tffromthcwholeevidencethejurybclievethatthedefendantoommittedthea<'t,bnt 

attheumeot thcdoingsowusunderthciniluenceof a diseased mind, and wasreullyu11· 
conscious that he was comnutting a crime, he is not in law guilty of murder.' 

"Whichlchargc. 

" 'It the jury believe that from any predisposing cause the dofendant'>1 mind was impaired 
and ntthctimcotk1llingdcceascd 1 he \Jccnme or was mc11tally inCaJlaUleofgovcrning 
lwnscll inrcferencetodeceased,audatthetimoor hiscommittingsaidactwas,byreason 
of i;uch eause, uneonscious that he was eomm1tllug a. erime as to the deceased, he is not 
guilty of anyoffencewhatcvel'.' 

11 \Yllich I charge. 
"'lf some controlling disease was in truth the acting power within l1tm (the prisoner), 

whichheeouldnotrcsist,orif hehadnotasullicie11tuseor J11srea.;011 to control his pas· 
1;ionswhichprom1ltedtheactcomplainedof,heisuotrespo11sible.' 

"Whichl_charge. 
'''And it must be born in mind, that the moral ns well as the 1ntellectual faculties, may be 

soclisol'deredbydisense,astodepl'ivethemiudot itscontrollrngandd1recLingpower.' 
11 Which Ich:irge. 
"'In order, then, to constitute a crime, a man must have memory and intelligence to know 

thattheactheisabouttocommitis wrong; to remember and understand that if he com· 
mils the act he will be subject to punishment; and reason and will to enable him to com 
l!llrO and choose between the supposedad\•antage or gratificauon to be olltaincd by the 
cruninal act, and the immunity from punishment which he will secure by abstaining from 
it. lf,ontheotherband,hohavc not intelligence and capacityenoughtoha\'oucrimurnl 
iatentandJlutilose,andifhismoral or intellectual powersaresodeficieutthathehasnot 
!'UffiCient will, conscience, or co11t1·ollmg mental JlOWer, or if, through the overwhelming 
violence or menraldisease,hisintellectunl powerisforthetimeollliterated,heisnota 
rcs1JOn1;iblemornlagcnt,:mdisnotpunishallleforcrimlualacts.' 

H\Vhich I charge. 
"'lf the jury believe from the evidence, that previous, up t'J,andat the time or the 

homicideinqucst1on,theprisonerthought or believed that his wife and the deceased or 
either of them, were or was watchmg him with a. \'IC\\' to asce1·taining how he provided for 
lliaolde:;t son Percy,i11tending to take legal proceedings toclc11rivehimof that son the 
firstOJJportuuitythatoffeL"ed,an1 thatheconsi<leredhispovertywouldrenderhimalmost 
helpless against ~ueh proceedings, and so he would lose that son; that this was an un· 
warrnnlecl and u11so1111ddelusiononthe part of the pl'isoner; th:itthereafler,and in eon· 
sec1uencethel'eof,hismind1Jecameanclcontinueddiseased;thatsuchdelusionandclisease 
increased in intensityuntiltheprisonerbecamc,wasandremaincdsubjeettogretttcause· 
less and ;iolent frenzies and paroxysms of rage, in which his power of distinguishing 
whether he was committing n crime or not, was for the time desS;royed or superseded, and 
that the act charged upon him, was committed while in such a paroxysm, and ·while such 
~:t~er of distinguishing was destroyed or superseded, he Is not responsible legally for that 

1' Refused, because, although good in part, it is not, in my opinion, correct as 
an entire proposition. 

''•If the jury believe from the evidence, that while the prisoner was in such a. paroxysm 
aa1s.Jescribedinthclast1lroposit1on,hecommittedtheacteharged upon him, at the time 
thercof,beingentirelycli\•c11tcdof all mental control over Illa actions,andwithoutwillor 
con@dence,orthe c:i.pacityto exercisewillorconscieucein reference to his conduct, so 
tar as the deceased was coacerned, and as against the deceased, he is not responsible legally 

19 
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for the act, even though he 'vns at the time, capable or distinguishing between right and 
wronginreferencetohisact. ' 

"Which I charge. 
"'lfthejurybelievefromthecvidcncc,that,previous,uptonndntthetimcofthehomicide 

inquestion,theprisoncrthoughtorbclicvedtbathiswifcactuallylovcdhimandwouldn'>t 
havclefthimbutforthepcrsuasionot thedcceascdanUfcmalcsactingiithisinterest,and 
thatshewasw1lling to return and\VOuld have returncdtohimbuttorthiscnuse,!.htttthis 
wasnn unwl\rrauted~md unsounddclusionouthepnrtot the prisoner,thntthercaflcr,and 
in conser1uence thereof, his mind became diseased and continued diseased, that such 
delusionunddiseaseincreased in intensity until the111·i soner became, was, and remained 
subjecttogreat,causelessandviolentlrenzies and paroxysms of rage,inwhichhlspower 
of distinguishing whether he was commiuing a crime or not, was for the time destroyed or 
superseded, nod that the act charged upon him was committed by him while in such a 
paroxysm, and while such power of distinguishing wasdcstroyed,orsuperseded,hcisnot 
responsiblelegallyforthatact.' 

"Refused, because, although g:oocl in part, it is not, in my opinion, correct as 
an entire proposition. 

"'lf the jury believe from the evidence,thatl\·hilethepl'isonerwnsinsuchaparoxysm 
asisdescr1bedinthe last propositiou he committed the act charged uponhim,atthetime 
thereofbeingdivestedofallmentalcontroloverhisactions,andwithoutwillorconscience, 
or the capacity to exercise will or conscience In reference to his conduct, so far ns the 
deceased was concerned and as ngainstthedecensed,heis res1)onsililelegnllyfortheact. 
even though he was at U1c time, capable of distinguishing between right aud wrong in 
re!crencetohisact.' 

"Which I decline to charge in the terms proposed. 
"•That to ma'ke the prisoner responsible for the act charged upon him, the jury must 

not only be satisfied that he was aware of what he did at the time of doing it , but thathewa~ 

not morally in sane in reference to the deceased , or the act which he is charged wilb perpe · 
tratingu1>onthedeceased.'. 

"Which 1 ch:irg:e. 
"'Thattomaketheprisonerresponsiblefortheactchargecluponhimhemust havebeen 

~::11~ci~~~:!1.~ and morally sane in reference to that act, and the deceased at the time of ita 

11 Which I charge. 
" •That the law bold s no one responsible for his act, when his mind was so diseased at 

the time of the act, as to be without reason, conscience and will, and where from such cause~ 
thepartynccusedwasaninvoluntaryinstrumcntofsuchadisease,andincapableofre!rain· 
ingfromthccommissionof tbeact.• 

" ·which I charge. 
"'The accused must have sufficient mental capacity to distinguish between right and 

wrong, as applied to the act he is about to commit, and be conscious that the act is wrong, 
beforehecanbeconvictedofacrime.' 

"Which I charge. 
wi;;.: To COllStitute a crime, the accused must be acted upon by motives, and be governed by 

"Which I charge. 
"•To convict a person of crime he must have memory and intelligence to know that the 

act he is about to commit is wrong, to remember and understand that if h e commit.a the 
act, he will be subject to punishment, and reason and will to enable him to compare aniJ 
choose between the supposed advantageorgratiftcationtobeobtainedbythecrimin&lact, 
and the immunity from punishment which he will secure by abstaining from it.' 

"Which I charge . 
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" •To convict a person of crime he must have sufficient memory, intelligence, reason and 
wHI to enable him to distinguish between right and wrong m regard to the particular net 
tobedone,toknowandunderstand that it will bewrong,andthathewilldeserve punisb
mcn~bycommitting.' 

11 Whichicharg:e. 
"'Iftheproofshowsthatthemindoftheaccusedwnsina.diseased,and unsound state, 

thequestionwillbewhetherthed1seaseex1stedtosolughadegrce,thutforthetimebein;;; 
it overwhelmed the reason, conscience and judgment; ttnd whether the prisoner, in com
mlttingthe homicide acted from an irresistiblo and uncontrollable impulse; if so then the 
act was not the act ofavoluntaryagent,but the involuntaryuct of the body, without the 
concurrence of a mind directing it.' 

11 Which I charge. 

"But in regard to all the matters embraced in the foregoing propositions to 
charge, it is proper to add, that they are really rhetorical amplifications more or 
less (according to different phases of theory or evidence), of the rule of law 
which I h•H·e laid down for interpreting the phrases of the statute 'state of 
sanit)·,' or 'insanity.' 

"This case differs somewhat from all those cited in one respect. Here the 
accused had grown familiar with the wrongs that he alleges to ha Ye been clone 
to his marital relation- by the deceased. Years progress from his first allegccl 
discovery of the alleged wrongs. The defence claim that this very lapse of time 
engendered morbid fancies, and was likely to grow into settled insanity, or to 
beget a state of mind easily influenced to frenzy. The prosecution claims that 
this familiarity with alleged wrongs, and, indeed, acquiescence in them, and to 
some extent trufHcking upon them, begot only the malice of the law of murder, 
and utterly destroys the idea of insanity. 1 think all the cases cited are of nisi 
prius ncquittals, under circumstances of frenzy induced flagrante delicto, or by 
recent communication of dishonor or of suclclcn wrongs calculated to dethrone 
reason. The only case of con\'iCtion in the courts of this State uuder analogous 
circumstances which has reached very a.uthoritative discussion, as I have beeu 
able to flucl, is the Sa1ichez Gase. The Court of Appeals in the case of Sllnchez,1 
thus says: 'Assuming the theory of the defence to h:we been, as the prisoner's 
counsel alleges, that the homicide was committed by the prisoner in an insane 
frenzy, superinducecl by jealousy awakened in bis mind in relation to his wife's 
conjugal infidelity-which would reduce the offence from murder to man
slaughter-and that such theory was a sound one, the inquiry should h:we been 
confined to the time and occasion of the homicide, or within a period so shortly 
before, that the court could sec that the passions had not, or might not have had, 
time to subside. The questions to each of these witnesses related to an indefi
nite period of time between the prisoner's marriage:rnd the homicide, aud there
fore, if for no other reason, were clearly in:.Hlmissible.' 

"Which leads me to say that (:.\S w:1s in the minds of the jury iu the Cole 
Case, according to their verdict), the state of insnniLy and the ac:t of conunis· 
sion must concur in direct point of titnC'. This is the converse of the well 
settled rule in cases of sane persons committing murder that the design to kill 
may be concC'h·ed on the instant of killin~. In Cole's Case the jury said: 1 We 
find the prisoner to hnve bccu sane at the moment before aud the moment after 
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the killing, but are in doubt as to his sanity a.t the instant of the homicide.' 
The doubt was given to the p1 isoner, because on that instant hinged the Issue. 

"You might com·ersely arrive at the conclusion tba.t the deceased may have 
been iu tt state or insanity at periods prior to the moment or killing, or was in 
a !:oitate of insanity shortly afterward, and you might find him in tt. 8tate of sanity 
at the moment of the shot- exercising perception to recognize the deceased, 
exercising memory in recalling wrongs, exercising- will in aiming the pistol 1 and 
exercising judgment in going away- all of which arc questions for you to de
termine. 

" [f you shall arrive nt the conclusion that the accused was in a state of sane 
mind at the time he fired the shot, then it becomes important to consider the 
legal quality of the :1ct. 

"If you believe, from the evidence, that the accused armed himself with a 
loaded pistol, aud sought out the deceased and shot him upon grudge or malice, 
intending to kil1 1 he is guilty of murder in the first degree. If, ha\'ing a loaded 
pistol, he shot deceased without intent or design to take life, and in the heat of 
passion, then it may be either m:rnslauglitcr in the third O L' fourth degree. 
Technically described, by the statute, murder, first degree, is the killing of a 
human being, when not justifiable or excusable, nor coming under the head of 
manshrnghter, and perpetrated with :t premcdit:ited design to effect death. 

" [am requested by the counsel for the defence to charge certain propositions 
respecting the first shooting. This first shooting is regarded by the pro~ecutiou 
as evidence of malice, or grudge, or ill will, tulct of their manifestation by ac
cused towards cleceasecl, a nd it is an important circumstance for you to weigh. 

"'As to the (alleged) shooting of lhe deceased by the defendant on March 13, 1867,that 
cannot be taken by the jury as evidence of malkc, unless the prosecution have satisfied 
thembyproot,bcyond,allreasonablcdoullt,thMtheshoolingwasfclonious.' 

"Whichiclu.trgl.!. 
"'TodothistheproofmustUcsuchaswouldinducethejurytofindaverd1ct::igainsttbe 

defendant,ifhewasontrialundcranindlctmcntforthatact.' 

"Which fcharge. 
"'Hthejurrbelie,•efromalltheevidence in the case, that act was commitlcdbythe 

defendantinastateof insanity,theyaretodiscarditfromthcirconsiderMion altogcU1er.' 

"Which 1 charge. . 

"'Thcfactthatthcdefendantwasnotprosecutetlforthatact,isstrongev1dence1hattbe 
actwasnotdeemedtobcacrimeatthelimeot its commission.' 

"Which I decline to charge . 

"'Tomakethethrcatscvidcnceofmaliceforanypur11ose,thcywouldhavetobeuttered 
whilethede!cndantwasinasanestateof mind.' 

u Which I charge. 

" 'To connect them with the shooting of November 25, 186!!, the jury must find that U1ey 
were uttered maliciously- seriously- with the intent to execute them when and as they im· 
~~·~L1~:l~eb[h~l~~t~~/endant in a state or sanity, and that that shooting occu1·red in pursuance 

"Which 1 decline to charge. 
"'In passing upon thcqucsliono!whcthcrthatactwasornotcriminal the jury are to 

takeintocom;iderationthedifficultytheymaysupposethcdc!endanttobeunderindefend· 
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1ngh1msclfagainstitfromtholapsenf timesinceitoccurrcd,thedisappearanceordisper 
sionof wilnesses,audthelike.' 

41 \Vhich l decline to charftC. 

"'Aa to the (alleged) shooting of March 16, IS6i, it is only evidence against the defendant 
on the present indictment, on Lhe 1>rinci1>lethatthatshooting,and that of November~. 
1869,occurredwhilethedefendautwasinasanestateof mind.' 

"Which I charge. 
"'If the jury beHeve that the act of November 25, 1869, occurred while the defendant \Vas 

mastale of insanlty,itlsunaffe~ted bytheactol Marchl3,1867,eventhoughthatl\ctwas 
commltledlnl\stateofsanity.' 

11 \Vhich I charge. 

"'Even supposingthedefendant.tohave threatened to kill the deceased,i& convcrsn· 
tionsoccurrtngantecedcnttohisbeingshotonNovembcr25, I869,if that act (the shootrng 
on that day), was perpetrated by the defendant,whileinastateof insanity, it would sliU 
exempthimfromlegalresponslbHity.' 

11 \Vhichlchargc. 

th:· :e~~~~e~t:;:~~c::~~~~.ces the jury must find thnt the threats and act in question were 

11 \Vhichrchurge. 
"'Uponthc1>ointof theserlousneasof thcthreats,the Juryarctoconsiderthefactthat 

those to whom they were made, neither notified the deceased of them, nor took any stepa 
tobavethedefendantarrestedforthem,inpursuanceoflaw.' 

11 Which [ decline to charge. 
"'ltthejurybelievethatthe thrtlatswere unmeaning, and were uttered in a state of 

excitement or anger, without any intention of executing them,andwhollyastheresultof 

~i:~~~on, they are not to I.Jc regarded in determining the character of the homicide in que;;. 

"This would only modify their weight in evidence, but. would not exclude 
them from tlie jury. 

"Experts lun-e been called in this case. They ure to be considered rather a<J 
mirrors with which merely to reflect upon yon their opinions. But ~·ou remain 
the sole judges whether those reflect ions are accurnte. Sometimes the expert 
is nn enthusiast; sometimes he is a. cle,·er charlatan. In the one c:1..-:e e,·eu hh 
good judgment may be warped; iu the other his want of judgment may be 
~peciously hidden. Hence, the usefulness of the jury as umpire. 

"The exact line between ~anity and insanity in medical philosophy or medical 
juri-.pruc\ence is :ls intangible :me\ as difficult to preci!"ely measure as a meridian 
line in ~eog:rnphy . But. law and science in e:tch instance do the best they Ctlll to 
arbitr;1rily tLx them for !':1fcty. Expcrt.s in menttll or morn! philosophy or geog
raphy c:m only describe and illustrate. You become the judges. Test for your
sch·cs from this evidence the phases and conditions of sanity or insanity, or 
the line between a,·crsion, anger, rage, hatred, wrath, \'engeance on one side, 
and the dethronement of reason upon the other. 

11 We ba,·e all probably seen manifestations of the emotions and passions just 
named. A great philo<.;opher has said,' no mun is sane.' 'That in enry or~-an
it:alion there is more or less of :tdcvi:ttion from the normal condition of the minll 
:l'i the lkity would have it.' Anger itself is a short.-Jh·ed madness; wrath is 
Jong-cr-li\'Cd; vengeance is still longer-lived; but neither anger nor wrutt. nor 
vengeance, unless producing a. state of insanity, wholly excuse crime. Hence, as 
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philosophers, experts, jurors, judges, counsel, and laymen might speculate wildly 
and blindly regarding the measure of the insanity tha.t will excuse an otherwise 
criminal act, the law has come to define it as well as it can, and leave the 
application in particular cases to the sworn judgment of jurors - the real ex
perts- and upon all the testimony. 

' 4 I will here re~td from Wharton & Stille's Medical Jurisprudence: 1 

'Briand says, that from the height of passion to madness is but one step, but it 
is precisely this step which impresses upon the act committed a distinct char
acter. It is important to know exactly the precise characteristics of the passions 
and of insanity. But here science fails, for it must be admitted that we arc 
unable to point out the place where passion cuds or madness commences. M. 
Orfila draws the following distinction between a man acting under the impulse 
of the passions and one urged on by insanity: 'The mind is always greatly 
troubled where it is agitated by anger, tormented by au unfortunate lo\·e, be
wildered by jealousy, overcome by despair, humbled by terror, or corrupted by 
an uuconquemble desire for vengeance, etc. Then, as is commonly said, a man 
is no longer master of himself, his reason is a(foctecl, his ideas are in disorder; 
he is like a mad man. But in all these cases a man docs not lose his knowledge 
of the real relation of things; he may exaggerate his misfortunes, but this mis
fortune is real, and if it carries him to commit a criminal act this act is perfectly 
well motived. Insanity is more or less inclepenclcut of the cause that pro
duced it; it exists of itself; the passions cease with their ctrnsc, jealousy dis
appears with the object that provoked it, anger lasts but a few moments, in the 
absence of the one, who by a grievous injury, gave it birth, etc. Violent passions 
cloud the judgment, but they do not produce those illusions which arc observable 
in insanity." 1 

14 The counsel for the defence has stated in your hearing that several times in 
kindred cases he has been called upon to vind catc tl1esanctity of the marriage tic, 
or uphold ~mct defend the marriage relation. I char,;;e you, gentlemen, that no such 
ideas should enter into the jury-box. You are not to uphold nor to prostrate 
the marriage reliLtion by your \'erdict. Fourieri~m, free lo,·e, or sentimentalism 
on the one haud, aud moral rcfl.ectious upon the conduct of the deceased man or 
li\'ing woman upon the other hand, are not legitimately to affect your verdict. 
Some of you might arrive at the conclusion upon some of the extraneous matters 
that h:ive been foisted into this case that Richardson was the demon whom 
counsel for the defence described him to have been, and others of you might 
arrive at a conclusion that the fact of Richardson and Mrs . Macfarland, both 
llesiring a divorce and a marriage, was proof that no criminality existed between 
them down to the time of the homicide. Yet, either conclusion would be foreign 
to your duty-your sworn and solemn duty-your duty to the public and 
respect for due course of law and order as well as your duty to the accused. 
Unsworn men not clothed with the solemnity of jurors' oaths, and interpreting 
a worldly code, ma.y say that he who seduces the wile of another ought to be 
killed, or that he who does so upholds the marriage relation. But judges and 
jurors must interpret the strict legal code-a. code that to swerve even a. hair's 
breadth from is often as fatal to human society as the slightest variation of the 
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mnriner's compass is sometimes fatal to the ship and her passengers, whose 
safety depends on the unswen•iug integL'ity of the magnetic needle. And in in
terpreting that code the inflexible rule of jurors should be that the agg:rie,•ed 
husband, or father or relative, who takes the correction of wrongs into his own 
baucls, with pistol or knife, and is not in a. state of insanity when he did the cor
rection, is not to bt! acquitted because it is the duty of any man to uphold the 
sanctity of the marriage tie, unassisted by legal procedure. 

"When the prisoner brought suit against IUchardson he was within law. 
When he became executioner he took the law into his own hands. If he took 
this law into his own ha.nds in a state of sanity and with malice, however much 
sentiment for the living prisoner may applaud the act, he is guilty of felonious 
killing. If in a state of insanity, however much sentiment in favor of the dcac\ 
might reprehend the act, o r however much all persons might reprehend the 
wrouµ; done the State by killing its citizen in au unauthorized mode, the accused 
is not guilty. 

"The idea of strictly maintaining the law, is Lh<tt jurors shall not speculate 
upou provocation. Wrongs occasioned by a swindler, by :t betrayal of political 
friendship or by the numerous variety of social insults, could be just as logically 
estimated outside of law by jurors, in other cases, as the wrongs occa.sioncd by 
a seducer. All wrongs may extenuate homicide from the degree of murder to. 
one of m:m~hHt!;htcr, when the violent vindicator of them is in a state of sanityt 
but umlcl' ;L pas~ion which docs not permit a design to take life. Laws again!'!t 
homicide arc enacted and enforced because society is full of wrongs and tempta
tions thcNby to commit violence at the instigations of malice or passions. Un
der any wrongs, the same person whom they may have impressed is not at liberty 
after hi s passions have had time to cool, and after the tempest of excited feeling 
have subsiclccl, to stalk abroad, seek out the unconscious and unprepared victim 
of his rcscutment, and without the intervention of forms of law, or the judgment 
of his peers, become tbe self-appointed avenger of his own wrongs, or vindica
tor of the violated majesty of the law. 

"The law must be left to maintain its own dignity, and to enforce its own 
decrees through the constituted tribunals of its own creation, and it has not, in 
any just or legal sense, commissioned the accused to the discharge of the high 
office of the law. We must carry into effect the law of the land; we must en
force its solemn mandates, and uot nullify nor relax its positi\·c commands by 
misplaced sympathy or morbid clemency. If our duty is clear, we forswear our
selves if we do not perform it. This duty we must discharge at whatever haz
:ml, whether painful or disagreeable . Neither manhood nor honor, the restraints 
of conscience, nor the solemn mandates of the law, allow us to decline its per
formance, or to hesitate at its execution . Let us content ourselves with admin
istering the l;tw as we find it, in our own appointed sphere of duty. Then we 
sba.ll h~we consciences void of offence toward all men, and the happy conscious
ness, tha.t in tbc spi rit of our oaths, and in conformity with the obligations which 
rest upon us, we have as faithful and law-abiding citizens executed the laws of 
the land." 

Mr. Graha1n . - 41 I want your honor to charge this sentence of Recorder Hoff
man's charge in the JVayner's Case''; -

" ' I have been requested,' says Recorder Hoffman, 1 to charge you, that if 
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the prisoner committed the net in a. moment of frenzy, he cannot be. convicted of 
murder in the first degree; I not only ch:irge that proposition, but U his rninU 
was in that condition he cannot he convicted of any offence.' " 

TheCol!HT. 11 Isocharge." 
1 ' The jury retired, and in au hour and forty-eight minutes returned, and ren

dered a. verdict of' not guilty,' and the prisoner was dischargecl. 11 

Ju C"mmomoealth v. Mosler,1 tried in 18<l6, in tile Philadelphia. court of Oyer 
and Tcrmiucr, before GIBSON 1 C. J., COULTER, and BELL, JJ., the different 
kinds of insanity were passed on by the chief justice in his charge to the jury, 
and it was held: (l) that insanity to be a clcfcncc to a crime must be ~hown to 
exist to such an extent as to blind its subject to the consequences of his acts and 
deprive him of all freedom of agency; (2) that want of motive1 or (3) the nature 
of the net itself is no e\·idencc of insanity. 

The prisoner was indicted for Lhc murder of Eve Mosler, his wife. It appeared 
that the parties had been married about eleven years, and that there was a great 
disparity of age between them, the prisoner being nearly twenty years the younger 
of the two. On the day of the homicide the prisoner came into the house about one 
o'clock, and shortly afterwards commenced taunting one Boyer, a son of the de· 
ceased by a former husband, and at the same time threatening to cut the throat 
of her granddaughter. At about six o'clock the prisoner and deceased were 
left alone in the house, having previously had a f-:light quarrel, and about twenty 
minutes past six o'clock the deceased was found lying in the house with her 
throat cut. No question was n1adc on the trial as to the fact of the prisoner 
being the guilty agent. His shirt was torn, there were several bruises on the 
person of the deceased, And her left eye was black as from a blow. He was 
arrested while changing his shirt, in the room where tbe act was clone. Ile im
mediately suicl that he'' did it,'' and said that he'' had done it with her own son's 
razor;" that he" was ready to go anywhere;" "he hnd tried to do it before," 
"had done it this time right." The defence was insanity, and in support of it 
evidence was offered to show that a year or more before he bad attempted to 
fire his wiie's house i that some time previous he had started to Pittsburg, but 
soon returned, saying that every night the deceased and her granddaughter 
stood at the foot of his bed; and that when arrested, bis appearance and con
duct, according to the impression of one witness, were those of a crazy man. 

Grnsox, C. J., in charging the jury, said: "The fact of killing is not denied. 
Two poiuts of defence have been set up: The first, that of insanity, implying 
an entire deprivation on the part of the prisoner of the power of self-control, 
and constituting a. complete defence to the charge. The second, that of tempo
rary fury induced by adequate provocation, reducing the offence to manslaughter. 
The first, if sustriinecl, will acquit him altogethcri the second, while acquitting 
him of murdcr1 will Je~we him guilty of manslaughter. 

"Insanity is mental or moral, the latter being sometimes called homicidal 
mania, and properly so. It is my purpose to deliver to you the law on this 
ground of defence, :lnd not to press upon your consideration, at least to an un
usual degree, the circumstances of the present case on which the law acts. 

HA man may be mad on all subjects; and then, though he may have glimmer· 
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iugs of reason, he is not a responsible agent. This is general insanityi but if 
it be not so great in its extent or degree as to blind him to the nature and con
sequences of his moral duty, it is no defence to au accusation of crime. It must 
be so great as entirely to destroy his perception of right and wrong; and it is 
not until that perception is thus clestroycd, that he ceases to be responsible. It 
must amount to delusion or hallucination, controll ing his will, aucl making the 
commission of the act, in his npprchension, a duty of overruling necessity. The 
most apt illustration of the latter is the perverted sense of religious obligation 
which has cnused men sometimes to sacrifice their wives and children. 

"Partial insanity is confluecl to a particular subject, the man being sane on 
every other. In tha.t species of madness, it is plain that he is a responsible 
agent, if he were not instigated by his madness to perpetrate the act. He con
tinues to be n. legitimate subject of punishment, although he may have been 
laboring: under nu obliquity of vision. A man whose mind squints, unless im
pelled to crime by this very mental obliquity, is ns much amenable to punish
ment as one whose eye squints. Ou this point there has been a mistake, as 
melancholy as it is popular. It has been n.nnounced by learned doctors that if a 
man has the least taint of insn.nity entering into his mental structure, it dis
charges him of all re1'ponsibility to the laws. To this monstrous error may be 
traced both the fecundity in homicides, which has dishonored this country, and 
the immunity that bas attended them. The law is, that whether the insanity be 
general or partial, the degree of it must be so great as to ha\·e controlled the 
will of its subject, and to have taken from him the freedom of moral action. 

41 But there is a moral or homicidal insanity, consisting of an irresistible incli
nation to kill, or to commit some other particular offence. There may be au 
unseen ligament pressing on the mind, drawing it to consequences which it sees 
but cannot oxoid, and placing it under a coercion which1 while its results arc 
clearly pereeh·cd, is incapable of resistance. The doctrine which acknowledges 
this mania is dangerous in its relations, and can be recognized only in the clearest 
cases. It ought to be shown to h:tve been habitual 1 or, at least, to have evinced 
itself in more than a single instance. It is seldom directed against a particular 
individual. But that it may be so, is pro\•ed by the case of the young womn.n 
who was deluded by an irresistible impulse to destroy her child, though aware 
of the heinous nature of the act. The frequency of this constitutional malady 
is fortunately small, and it is better to confine it within the strictest limits. If 
juries were to allow it n.s a general motive, operating in cases of this character, 
its recognition would destroy social orclcr as well as personal safety. To estab
lish it as a justification in any particular case, it is necessary either to show, by 
clear proofs, its contemporaneous ~xistcncc evinced by present circumstances, 
or the existence of habitual tendency de,·eloped in previous cases, becoming in 
itself a second nature. Now, what is the evidence of mental insanity in this 
p:trticulnrcase? 

H l. The prisoner's counsel rely on his behavior, appearance, and exclamations 
nt the time of t.be act or immediately after it. According to one witness, bis 
conduct was that of a reckless clctermin:ttion1 e\'illciug an unsound mind. 'I 
do it,' he repeated three times, it is said, like a raving maniac. But you must 
recollect that1 to commit murder, a man must be wound up to a high pitch of 
excitement. None but a butcher by trade could go about it with circumspection 
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and coolness. The emotion shown by the prisoner was not extraordinary. ITe 
seemed to know the consequences of his act - was under a delusion - and was 
self-possessed E!nough to find a reason for the net, that reason being her alleged 
ill-treatment. 

11 2. It is urged that the want of motive is evidence of insanity. If a motive were 
to be necessarily proved by the Commonwealth, it is shown in this case by the 
prisoner's own declaration i but a motive neecl not always be shown,- it may be 
secret; and to hold every one mad whose act cannot be accounted for on the 
orclinary principles of cause and effect, would give a g-<'ncral liccn-;e. The law 
itself lmplies malice, where the homicide is nccompaniccl with such circum
stances as are the ordinary symptoms of a wicked, dcpr:wccl, and malignant 
spirit, -a heart rcgarclless of social duty, and deliberately bent upon mi<;chicf. 

"3. But it is saicl that there is intrinsic evidence of insanity from the nature 
of the act. To the eye of reason, every murderer may seem a madman; but in 
the eye of the law he is still responsible. 

'' 4. His trip to Pit.tsburgand voyage to Germany, it is ~onteudccl, have not been 
accounted for, except that he expected to get property in the latter, but did 11ot; 
and there is an equal obscurity about the motive of his sCttin.~ fire to his wife's 
property, -her barn, I think it was; but these things do not show an insanity 
connected with his crime. 

"The only circumstance which seems to point to a foreg:onc conclusio11 1 is the 
repented visions he had after he started for Pittsburg of his wife aml her grand
daughter, whose throat he also attempted to cut, standing at the foot of his bed. 
This foreboding may tend to show a morbidness of mind in reference to tJlis 
particular subject; but it is for you to say,-kecping in rnincl the fact that, to 
constitute a sufilcient defence on this ground, there must be an entire destruc
tion of freedom of the will, blinding the prisoner to the nature and conseciucnce 
of bis moral cluty,-whether these circumstances raise a reasonable doubt of 
the prisoner's responsibility. 

"To reduce the offence of manslaughter, it is necessary that a quarrel should 
have taken place, and blows h:we been interchanged between parties in some 
measure, upon equal terms of strength and condition for fighting; and this, 
without regard to the question who struck first. Yet this must be taken with 
some grains of allowance. If a man should kill a woman or n. child for a slight 
blow, the provocation would be no justification; and I very much question 
whether any blow infiicted by a wife on a husband would bring the killing of 
her below murder. Under this view of the la.w, I ha,•e always doubted Sted
man's Case, in which, for a. woman's blow on the face with an iron patten, given 
to a soldier in return for words of gross provocation, he gave her a blow with 
the pommel of his sword on her breast, and then ran after her and stabbed her 
in the back, and the crime was held to be only manslaughter,' Where a blow 
is cruel or unmanly, the provocation will not excuse iti and the same law exists 
where there was a previous quarrel, and the killing was on the old grudge. 

"You will determine whether there was provocation in this case suftlcient to 
lower the offence, on this view of the law, to manslaughter . The beha.vior of 
the deceased immediately preceding the struggle was peaceable ancl soothing. 

1 Reg. v. Stedman, Fost. 292; l Hale, 457; ·l Hawk. 1 ch. 31, sect. :W. 
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You will recollect that, according to the eYidence, she put off getting a warrant 
from time to time, in hopes his conduct would change. llis bch:wior, on thf' 
other hand, was quarrel~omc to every one present. His shirt, which ap1>cared 
afterwards to h~ixe been torn, shows a scuffle, but no more; and if clone by her, 
it was more probably in resisting than attackin::;. You will keep in mind the 
disparity of age and stren~th, and the fact that all the bruises were rcceiYcd on 
her p:lrt, and received in self-protection. 

11 IC the eviclcnce on these points fail the prisoner, the conclusion of his guilt 
will be inevitable, and it will be your duty to clrnw it, however unpleasant it 
may be. You are bound by the trcmcnclous sanction of an oath to do your duty 
by him; and you are bound by the same sanction to do your duty by the Com
monwealth; aucl to you the c:to:;e of the one and the other is committed." 

The jury retltmcd a 1'el'dict of guilty of murder fa the.first degree. 

In Commontoealth , .. Fretlt, 1 who w:ts tried in 1858 in the Court of Oyer and 
Terminer of Philadelphi:i for the murder of Wm. Lee Smith, Lt.:01.ow1 J., charged 
the jury as follows: "The defence in this case is that the prisoncr'ht the time 
of the commission of this offence was not an accountable being; if, gentlemen 
of the jury, this allegation is true, it would be monF.t.-ous to punish him, an<\ 
therefore we flnd the law to he, H one charged with the commission of crime Is 

!<O entirely devoid of undcro:;tancling as to be either an idiot or a madman, he is 
thereby acquitted of nil guilt, he is not criminally responsible to the offendccl 
majesty of the law, but becomes at once rather an object of pity than the subject 
of punishment. 

"Gentlemen, it is unneccs<lary for me to say to you, that we will be obliged to 
im•estig-ate n. most delicate uncl dangerous subject; nevertheless we will en
ckavor to lay such rules und tests as will enable vou to arrive at a satisfactory 
conclusion. 

"If the prisoner at the bar, at the time he committed the act, had not sufficient 
capacity to know whether his act wa'i ri~ht or wrong, and whether it was con
trary to Jaw, he is not responsible i that is in fact gener:?.l lns:mity, so far as the 
net in qucslion is concerned, and it mu'it be so ~reat in extent and de~rree ns to 
blincl l1im to the natural con<.:equences of his moral duty, aucl must have utterly 
destroyed his perception of right and wrong. 

11 The test, in this instance, :ls you perceive, Is the power or capacity of a 
prl'ioncr to distinguish between right ancl wrong in reference to the particular 
act in question; for although a man may be sane upon every subject, yet if he be 
macl, to use an expressive phra~e, upon the subject, and so far as the actunclcr 
immediate Investigation is concerned, he thereby loses that control of his mental 
powers which renders him n. responsible being. The test thus suggested hns 
been adopted by the judges of England, and by the courts of our own State, and 
Is too well settled to be shaken. 

11 But suppose that the prisoner was able to distinguish bctw~en right and 
wrong, and yet was laboring under partial insanit.\•1 hallucination or delusion, 
which drove him to the commission of the a.ct "" a duty of overwhelming neces
sity, l'i he In such cases rc~ponsible for his acts? 

0 If the delusion were of such a. na.ture as to iucluce the prisoner to believe in 

t 3 Phila.105; 5Clark,455. 
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the real existence of facts which were entirely imaginary, but which, if true, 
would have been a good defence, he woulcl not be responsible. We, howc\·cr, 
desire, at this stage of our rem:uks, to refer to other delusions than the clns!i 
thus spoken of, reserving for future consideration our remarks on this branch of 
the subject. 

"That partial insanity, hallucination or delusion, coupled with the power or 
discriminating between right and wrong, was no excuse for crime, has been 
ruled to be the law of England, and to this point did the judges of England refer 
in McNaghten's Case, 1 in their first answer to the questions propounded to them 
by the House of Lords. This doctrine was also stated to be the Jaw by our pre
decessors upon this bench in the case of Commonweallh v. Farkin, 2 and woull.I 
ha-..·e remained the Jaw of this State, but for the opinion and charge of Ch. J. 
GIBSON in Commonwealth v. Mosler, 3 where the chief justice says: 'It (insan
ity) must amount to delusion or hallucination, controlling his will, and making 
the commission of the act a duty of overruling necessity;' and again he says, 
1 The law is, th:it whether insanity be general or partial, it must be so grcnt as to 
ha\·e controlled the will of its subject and to have taken from him the freedom o! 
moral action.' 

"l\Ieclical writers ngree that instances constantly occur of the commission of 
acts of killing by those who not only know that the act about to be committed is 
wrong, but that punishment is amxecl to its commission by l:iw. 

"We cannot, however, leave this branch of the subject to doubt or uncer
tainty, nnd our conclusion is, after a. somewhat extended iuvestigutiou of the 
Jaw, that the proper rule to be adopted upon the point in question is the follow
ing: -

"If the prisoner, although he labors under a partial insanity, hallucination or 
delusion, did understand the nature and character of his act, had n knowledge 
that it was wrong and criminal, and mental power sufficient to apply that knowl
edge to his own case, and knew if he did the act, he would do wrong, and would 
receive punishment; if further, he ha(! sutllcicnt power of memory to recollect 
the relation in which he stood to others, and others stood to him, that the act in 
question was contniry to the plain dictates of justice and right, injurious to 
others, and a violation of the dictates of duty, he would be responsible. 

"A man must, therefore, labor under some~hing more than a' moral obliquity 
of perception,' and 'a man whose mind squints, unless impcllccl to crime hythlii 
nry mental obliquity is as much amenable to puuishmeut as one whose eye 
squints.' 

"The jury must, therefore, even though they believed the prisoner labored 
under a diseased and unsound state of mind, be satisfied that this diseased or 
unsound state of mincl existed to such a degree, that, although he could distill~ 
guish between right and wrong, yet with reference to the act in question his rea
son, conscience, and judgment were so entirely pen·erted, as to render the 
commission of the net in question a duty of O\•crwhelmiug necessity. 

"But, gentlemen, there is another species of delusion entirely distinct from 
those we ha Ye just considered, which is recognized by the law, and whicll when 
the jury belie,·e th;it it clearly exists will entitle the prisoner to an acquittal. I 
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refer to that delusion by reason of which the prisoner commits the act under a 
fixed bona.fide. belief (which is a dc\ui:;ion) that certain facts existed which were 
wholly imaginary, but which, if true, would have been a good defence. 

11 The judges of England, in their answer to the fourth question proponnclcd 
to them by the H ouse of Lords, say : 'Supposing that one labors under a partial 
delusion, and is not in other respects insane,' we think he must be considered in 
the same situation as to responsibility as if the facts with respect to which the 
delusion exists were real. For example: if, under the influence of delusion, he 
supposes a man to be in the act of attempting to take away his life, and he kills 
that man, as he supposes, in self-defence, he would be exempt from punishment. 
If his delusion was that the deceased had inflicted a. serious injury to bis 
character and fortune, and he kHlcd him in revenge, he would be liable to pun
ishment. 

11 But, gentlemen, if this spirit of delusion existed, the act charged against the 
prisoner must be the direct result of this delusion, and the delusion must huYe 
been directly connected with the act, driving him to its commission, and must 
have been such a. delusion which, if it had been a. reality instead of au imagina
tion , would have justified him in taking life. Besides the kinds of insanity to 
which I have referred, tmd which, strictly speaking, effect the mind only, we ha,·e 
moral or homicidal insanity which seems to be an irresistible inclination to kill 
or to commit some particular offence . We are obliged by the force of authority 
to say to you th:tt there is such a. disease known to the law as homieidal in
sanity. What it is, or in what it consists, no lawyer or judge has ever yet been 
able to explain with precision. Physicians, cspechlllythose having charge of the 
insane, gradually, it woulcl seem, come to the conclusion that all wicked men arc 
mad, and many of the judges h:~ve so far fa.lien into the same error ns to render 
it possible for any man to escape the penalty which the law atli.xes to crime. 

"We do intend to be understood as expressing the opinion that, in some in
stan~es, human beings are not afilictccl with a homicidal mania, but we do intend 
to say that a defence consisting exclusively of this species of insanity has fre
quently been made the means by which a. notorious offender has escaped punish
ment. What, then1 is that form of disea~c, denominated homicidal mania, which 
will excuse one for h:wing committed a murder? 

"Chief Justice Gmsox calls it• that unseen ligament pressing on the mind 
and drhring it to consequences which it sees but cannot avoid, and placing: it 
under a. coercion which, while its results are clearly perceived, is incapable of 
resistance 1 

- 'a.n irresistible il!clination to kill.' 
" Jf by mornl in~anity it is to be understood only a disordered or perverted 

state of the affections or moral powers of the mind, it cannot be too soon dis
carded ns affording: any shielcl foL· p1mi.:;;hmcnt for crime; if it can be truly said 
that one who indulges in ,·iolC'nt emotions , such as remorse, anger, shame, grief, 
and the like, is afllictecl with homicidal insanity, it will be clitli.cult, yes, impos
sible to say when sanity encls and insanity begins, for, by W<LY of illustration, 
the man who is lashed into fury by a. fit of an~cr is in one sense, insane. As a. 
general rule, it will be found that instances arc rare of cases of homicidal in
sanity occurring wherein the mania is not of a general nature, and r esults in a 
clc~lre to kill any and e\'cry person wl10 may chance to fall within the range of 
t.he maniac's malevolence, .as it is general, so also is it based upon Imaginary 
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and not real wrongs; if it is directed against n particular person (as Is some
times the case) 1 then also the cause of the act will generally be imaginnry. 
When, thercfore1 the jury fl.nd from the evidence that the act !ms been the result 
not of an imaginary, but a real w-roug, tbey will t!1.ke care to ex!1.miue with great 
cauUon into the circumstances of the case, so that with the real wrong, thcr 
may not also disco,·er revenge, anger, and kindred emotions of the mind to be 
the real motive which has occasioned the homicidal act. 

"Orflla has saicl, 'that the mind is al wars greatly troubled when it is agitnted 
by anger, tormented by an unfortunate JO\·e, bewildered by jet1lousy, O\·crcome 
by despair, haunted by terror, or corrupted by au unconqucr:tblc desire for ven
geance. Then, as is commonly said, a man is no !On!:;'er master of himself, his 
reason is 11.ffcctccl, his icleas are in disorder, he is like a madman. But in all 
these cases a. man does not lose bis knowledge of the real rcl:ttion of things. 
He m:ty exaggerate h'.s misfortune, but this misfortune is real, and if it carry 
him to commit a criminal act, this act is perfectly well motived.' 

"The man who has a. clear conception of the various rel:ttions of life, and 
the real relations of things, is not often afHicted with in&anily of tmy descrip
tion. H e may become angry, and, in a fit of temper, kill his enemy, or even his 
frieud, but this is not, and I hope never will be, ca\lccl 1 in conrts of justice, in
sanity. Again, one who is r eally driven on by an uncontrollable impulse to the 
commission of a crime, will be able to show its 'contemporaneous cxi!';tence 
evinced by present circumstances, or the existence of au habitual tendency de
veloped in particular cn.ses, n.nd becoming in itself a second nature.' And ought 
further to show that the mania ' was hn.bitual, or that it had e\·inced itself in 
more than one instance. ' 

"Chief Justice L..:w1s has said , that moral insanity 'bears a striking resem
blance to vice; ' and further: 'It ought ne\'Cr to be admitted as a. defence until 
it is shown that these propensities exist in such violence as to i;;ubjugatc the in
tellect, control the will, and render it impossible for the party to do otherwise 
than yield.' Aud again: 'This state of mind is not to be presumed without e\·i 
dence, nor docs it it usually occur without some premonitory symptoms indicat
ing its approach.' 

"Gentlemen of the jury, we say to you as the result of our reflections on this 
branch of the subject, that if the prisoner was actuated by an irresistible incli
nation to kill, and 1v:is utterly unable to control his will or subjugn.te his intel
lect, ancl wn.s notactua.tccl by a.ngcr, jealousy, revenge, ancl kindred e,·n passions, 
he is entitled to n.n acquittal, provided the jury bclie\•e that the stn.tc of mind 
now referred to has been proven to have existed without doubt, and to their 
satisfaction .'' 

The judge then reviewed at length the e\•iclence, and called the attention of 
the jury to the Act of Assembly regulating the degrees of murder, and also to 
that act which requi res a. jury when the defence is insanity, to say so if they so 
believe, and also to flnd if the prisoner is acquitted on that grouucl. And after 
calling upon the jury in the most solemn manner to discharge their whole duty, 
be committed the prisoner to their charge, saying: 11 If the prisoner, by reason 
of ment:tl infirmity, is not a responsible being, acquit him; but if you belie,·e 
him to be guilty, in that event consign him to that doom which is the direct 
result of his own act ." 
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In Commonwealth , .. Moo1·e 1
1 tried in the Court of Oyer and Tcrmincr of 

Cambria County, Pcnnsyh•ania, in 1864, the prisoner was indicted for the 
murder of Jordan Marbourg, and insanity was set up as a defence . TAYLOll, 

P. J., charged the jury as follows: "Was the prisoner at the time of the homi
cide a. responsible agent; or, in other words, was he insane?. The just prin
ciple upon which this defence rests, is, that one whose perception of right is 
perverted or destroyed by mental malady, is not responsible for his actions any 
more than an infant. The law imputes to them no guilt whateYcr; rmd when 
such a st..'\tc of mind nt the time of the commission of an act sought to be pun
ished as u. crime is shown to han' existed, it is the duty of the jury to find the 
defendant not guilty. And, by a recent statute of this Commonwealth, -the act 
of 31st March, LSGO, known as the 4 Revised Penal Cocle,' it is enacted that 'in 
every case in which it shall be giv-en in e\idence upon the trial of any person 
charged with any crime or misdemeanor that such person was insane at the time 
of the commission of such offence, and shall be acquitted, the jury shall be re
quired to find specially whethe1· such person was insane at the time of the com
mission of such offence, and to declare whether he was acquitted by them on the 
ground of such insanity.' 'l'hio:;, as it is inclicatecl in the statute, so that he shall be 
treated and pro\·idecl for ns his unhappy situation and the safety of the commun
ity in which it is thus ascertained to be unsafe to let him go at large, may re
quire; and such, should the defence set up in this case prevnil, will be your 
duty. 

11 The la.w, gentlemen, which must gO\·crn your inquiries, and to which you 
must apply, and by which you must judge of and pass upon the facts 1·elied upon 
to establish the defence of insanity, as declared by all the judges iu England in 
McNaghten's Case, and by the English courts ever since, and by almost enr.r 
American court, including the Supreme Court of the State of Pennsyh'auia, and 
by the most able and eminent judges, among them Chief Justice SIIAW1 of 
.Massachusetts, and the late distinguished Chief Justice GrnsoN, of Pennsylvania, 
and in the words in which we ha,·e felt it to be our duty heretofore to state it to 
a. jury in a capital case, is this: 

" 'Every man ts presumed to be sane, and to possess a. sufficient degree of rea
son to be responsible for his crimes, until the contrary be pro,·cd to the satis
faction of the jury; and to establish a. defence on the ground of insanity, it must 
be clearly proved, that at the time of committiu~ the act, the party accused was 
laboring- under such a defect of reason from disease of the mind, as not to know 
the nature and quality of the act he was doing, or if he did know it, diet not know 
that he was doing what was wrong.' Howe,·cr others may speculate, it is the 
duty of a jury to bring the evirlcncc to this test. 

11 Upon this general subject, we state to you the law as applied to a case before 
the judges of our own Supreme Cou1·t (three of them present), in the lauguag:(.! 
of Chief Justice Grnsox: -

11 1 Insanity Is mental 01· moral; the latter being sometimes called homicich\I 
manin, and properly so. It is my purpose to delh·er to you the law on tlii,;; 
ground of clefencc, and not to press upon your cono:;hlcration, at least to nu un
usual degree, the circmustances of the present ca~c ou which the law acts. 
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"'Aman mayl>e m:Hl on :lll subjects; and then, though he may h:wc glimmer
ings of reason, he is not:~ responsible agent. This is general insanity; but if it 
is not so great in its extent or degree, ns to blind him to the nature and extent 
of his moral duty, it is no defence to an accusation. IL must be so great ils to 
entirely destroy his perception of ri~ht :llld wrong; and it is uot until that per
ception is thus destroyed that he cca~cs to be re.spon'-iible. lt. must amount to 
delusion or h:1llucination 1 controlling: his will, :rncl making the commi~sion of the 
:let, in bisapprehcn<;ion, a duty of o\·crwhelming nece::;sity . The most:1pt illus
tration of the latter is, the perverted state of religious obligatiou, whicb. has 
caused men sometimes to sacrifice tlleir wives and chilclrcn. 

"
1 Partial ins:inity is confined to a p:irticular subject, the man being sane on 

every other . In that species of insanity, it is plain that he is a. responsible 
agent if he were not instigated by his madness to perpetrate the act. He con
tinues to be a legitimate subject of punishment, although he may ba\·e been 
laboring under a. moral obliquity of perception, as much as if he were la.boring 
under an obliquity of vision. A man, whose mind squints, unless impelled to 
crime by this very mental obliquity, is as much amenable to p\lnishment as one 
whose eye squints. On this point there h11s been a mistake as melancholy as it 
is popular. It !us been mmounced by learned doctors, tha.t if a. man has the 
least taint of insanity entering into his mental stl·ucture, it discharges him of all 
responsibility to the laws. To this monstrous error, may be traced, both the 
fecundity in homicides, which has dishonored this country, and the immunity 
which has attended them. The law is, that whether insanity be general or par
tial, the degree of it must be so great as to have controlled the will of its i:;ub
ject, and to have taken from him the freedom of moral action. 

1< 'But there is a moral or homicidal insanity, consisting of an irresistible in
clination to kill, or to commit some other p:trticular offence. There mny be an 
unseen ligament pressing on the mind, drawing: it to consequences which it secs, 
but cannot avoid, and placing it under u coercion which, while its results arc 
clearly perceived, is incapable of resistance . The doctriue which acknowledges 
this mania is clan~erous in its relations, and can be recognized only in the clear
est cases. It ought to be shown to ha vc been habitual, or at. least to ha\'e shown 
itself in more than a single instance. rt is seldom directed against a particular 
individual; but that it may be so, is pro\·ed by the case of the young woman who 
was deluded by an irresistible impulse to kill her child, though aware of the hein
ous nature of the act . The frequency of this constitutional malady is fortunately 
small, and it is better to confine it within the strictest limits. U juries were to 
:tllow it as a general motive operating in cases of this character, its recognition 
would destroy social order as well as personal safety. Toestablbh it as ajusti
ficn.tion in any particular case, it is necessary either to show by clear proof its 
contemporaneous existence evidenced by present circumstances, or the existence 
of a particular tendency developed in previous cases, becoming in itself~~ second 
nature.' 

11 We introduce here, and answer, the written points submitted by the pris
oner's counsel: -

I. 11 'The court are requested to instruct the jury that if they believe that at 
time of the killing the defcnda"nt was in such a state of mind as to be unable to 
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apply the test of right and wrong to the particuhu case, he is not :i responsible 
agent, and the vcnlictshould be, not guilty.' 

"This is the test or criterion, in passing upon C\"idcnce of the existence of 
insanity, in its common and usual forms, to a degree that will relieve from rc
~ponsibility; and we :.rnswcr the point in the affirmative . 

2. '''The court arc requested to instruct the jury that if they believe the pris
oner to have been governed by an uucoutrollablc impulse, his will no longer iu 
r-;ubjcction to his reason, owing to the excited and continued impetuosity of hb 
thoughts, an cl the tumultuous irnd confused condition of his mind i that, goaded 
by a sense of grievous wrong, he w:ts wrought to a frenzy bordering upon mad
ness, which, for the tlmc being, rendered him unable to control his actions or to 
dil·cct his movements, their ,·erdict.should be not guilty.' 

"We arc at some loi;;s to unclerstaucl what is meant. If the point is predic:ited 
of moral insanity, whicb is recognized in .Mosler's Case,1 and which we rccogui:w, 
we atnrm it. \Ve recognize moral insanity, however, as they clidi as of uncom
mon occurrence, and evidence of the existence and operation of which, siuce it 
c:iunot be tested by the general rule applicable to the common and usual forms 
of in ... anity, is to be received and passed upon in view of the cautious suggested 
in the case referred to. If the point mcaus more oL· less than we have sup
posed, we rcfusu our assent. 

"You will iuquire, then, gcntlcmcni whether the prisoner W;hi laboring under 
morn! insanity, and in doing so, you will remember tile cautions suggested in 
thu case reacl. The gcncr;1l test here failsi for in this mania, it seems, one may 
be dr:lwn on to consequences wbich 1 he seesi hut cannot a.void 1 and 'be awa1·c 
o( the heinous nature of the act. ' There is little, in such case, to distinguish 
iL from an ordinary criminal act. 'To the eye of reason, every mmclcrer is a 
rnadman. 1 In the commission of every crime, the judgment and conscience are 
overborne for tbe time by temptation to edl, acting upon the wickedness of the 
hr>art, and exciting the evil passions to overmastering strength; but to allow 
that to excuse, would be to make crime its own justification and evidence of its 
own innocence, and to strike at the foundation of all accountability. It is well 
1':ticl, therefore, that 1 the doctrine which acknowledges this mania. is danger
ous in its relations and can be recognized only in the clearest cases .' The 
evidf.!nce adduced to ~stablish it should be subjected to the strictest scrutiny. 
1 It ought to be shown to have been habitual, or at least to have shown itself iu 
more than one instance.' 1 To establish it as a justification in any particular 
case, it is necessa.ry either to show by clear proofs, its contemporaneous exist
ence, e\·idcmccd by present circumS:tau'-!es or the, existence of a particular 
tendency, de,•cloped in previous cases.' Is there such proof here? Were the 
shots fired at the dece!tscd without discrimination or without a. motive? Had :t 
tendency to such a.cts been clevcloped in n. single instance in the whole life of the 
prisoner before this act of homicide, or has it been since? 

11 If the prisoner was not laboring untler moral insanity, you will iuquire 
whether, upon the e,·idence here, he was laboring under mental malady of any 
kind, so as not to know and understand the nature of the act he was doing, anct 
that it was wrong and would subject him to punishment. And we propose to 

20 
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detain you but a, short time longer, with a fow ob:sern1tio11" upon thl: l·vidl·nct in 
thb part of the case. 

"It is claimed on the part of the prisoner th:1L his appcar:mcc mul conduct on 
that occ:lsion, explained and a.cco11ntcd for IJy other eYiclence heard in hi" hche1Jt, 
C\'idcncccl immuity. The witnesses state that he was wild aucl cxcill'd in hi .. 
appearance, Yiolent in his gestures, hi.~ ,·oicc r;ti-il'cl to :\ high and u11natul':1 \ 
pitch, and heard in :icrying tone, and his expressions, some of the witnes'<t'S -.a) 1 

were incoherent. The witnesses thcmseln·~ were, of course, more 01· k•!-is c•x
citecl, and they use their own words to dc'<cribe his conduct, and to exprc."is their 
own impression~. Some express his manner aud appearance as 'excited, 1 :mtl 
'wild; 1 some of them say he was in' :l frenzy.' They testify that he sworl· 
profanely and used abo low and vulgar expressions. The question hcrn is, wa ... 
thi::1 the incohe rent raving :we! frenzied couduct of a. maniac, 01· one at the 
time in::;ane, or was it the violence of one excited by passion and seeking rc
vew,.e? Was it insanity, or was it an::rer? You will juclge. Violent gestures, 
loud tones, and excited looks arc the natural expressions of anger, var)• in~ in 
degree with the temperament of the person, and the intensity of his passion. 
Profanity seems also to be the natural language of angry passion . The witnesses 
:'-lay th:it his appearance was different from what they had ever noticed it; but 
none of them had ever seen him an:?ry. w·11s hi s conduct natural or otherwise, 
<:.upposing him to have been sane and to ha,·e sought out 1\farbourg and shot him 
down, in rC\·cngc for an injury? If, ('aim a11cl unexcited, nnd as the witnc<:<:C'< 
had always before seen him, or with a i'lmile on his face, instead of the fire of 
anger in his eye, be llacl met l\I:lrbourg and shot him clown, without any assi2ncd 
or known moth·e, and turned a1:0und and walked calmly away, without manifc~t
ing any excitement or concern, what would h:wc been the conclm,ion 1 that he 
was ~ane or in<.;anc? 

"It is claimed, al~o, thnt hi~ appcnrnncc and conduct, on thnt occnc;;lon, were 
in such striking comrast with hi.;; habits :\ll<l character through his whole lifl:, 
<lS to exhibit a complete transformation, which is only reason:tbly explained on 
the supposition that the sacl calamity th:1t had befallen him, the evidence of 
which he hacl confirmed that morning by the confc<.;siou of his wife, acting upon 
;111 excitable temperament for a. week, during which he had ate and slept but 
little, had dethroned his reason. And it is true that he has shown, by all the 
witnel'lses, not merely a. good, but a n ry good, an cxccllc~t character. It ha" 
been shown, too, that he has long been a regular, punctual, and an exemplary 
member of a church; an cider, occasionally olflciating for the preacher in hie; 
ab:;cncc; that no one had ever heard him use a. profane or vulgar word, or fill}' 

expression which might not 'be used in any compnny. All this is entitled to ~·our 
co11siclcnition, and to such weight as you think it descrns, in determining the 
que!Stion of his sanity. l s it probable, the inquiry naturally arises, that if hi~ 

reason had not for the time been O\'Crthrown he would ha,·e acted and talked In 
~t manner so inconsistent with his whole previous liie, and so contrary, appar
ently, to his ,·ery nature, as exhibited in the proof of his excellent character a, 
:.t. man and a. Christian. And yet it is not to be forgotten that men of the mo~l 
-exalted personal n.ncl religious character h:l\·e fallen into crime. Daxid, who w:I" 
:.t. man after God's own heart, was guilty of adultery, and to hide it, of mur<lcr 
And we read that when the mob had taken his Dh·ine Master before the high 
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pric!:lt, 'Peter :-;at without in the p:ilacc, and a damsel came unto him sayin!.!'., 
thou abo '' a~t with ,Jesus; but he c.lcuiccl before them all, saying, [ know not 
what thou sayest.' llc was accused by :mother,' aud again he denied with au 
oatll, saying, 1 know not the man.' Ami 'after a while they that stood b3 
acco::;tc:d him with the same accusation; then began he to curse and S\\'car, say
ing, I know not the man.' He soon afterwards' went out and wept bitterly.' 
Peter was guilty of lying and profanity. It was conduct grossly incousbtent 
witll his religious charactcri but it is not intimated that he was insane. The 
Sa,·ior, 'who knew what was in the heart of man,' said to his followcrs, 'watch 
and pruy that ye enter not into temptation.' And an apostle said,' let him that 
thinketh he standeth1 take heed lest he fall.' Such is humau nature1 that tl gootl 
character is no certain guaranty that its possessor may not fall into siu, aud but 
feeble e,·ideuce against clear proof of guilt. Still, we commend this e\'idcnce to 
your consideration upon this question of insanit.y, and you will allow it all the 
weight you think it merits in the prisoner's behalf. 

"IL has also been shown that one of the prL..;oncr's ln·othcrs is insane, and ha~ 
been a raving maniac for twenty-eight or thirty )'earsi and that be has a sbtcr 
who, as some of the witne.s:.es expressed, is a. weak-minded woman. She b 
mtll'ricd and has children, but, in the opinion of some of the witnesses, is not 
capable of giving proper attention to her children and her domestic affairs. 
This evidence was offered aucl received to show a hereditary taint. Insanity is 
no doubt a. hereditary disense, which may appear and reappea1·, overlapping 
sometimes n. generation i and proof of its existence in a family is pertinent eYi
dcnce on a question like this. The evidence her<!, h:>wever, going no further 
than we haxe stated, is nry slight. It docs not appear. that his parents or any 
o[ his ancestors have been insane, or any of the family except one brother. But 
if such proof were macle, the force of it would ouly be to show a liability, or a. 
predisposition n.t most, to the disease. Thtlt is not the disease. If a hereditary 
taint were established, it might aid iu soh"iug the question, whether his unusual 
conc\uct is most reasonably ascribable to insa.nity or auger. You will judge 
whether this e\'idencc shells any light on the question. 

"We all remember1 too, that the prisoner became suddenly ill here in this room 
on l:lst :Friday, and it has been shown that, after he was taken to the jail, he wa" 
laborin~ under delirium, and was for a short time, frenzied and r:wing. Ile 
ima~iuecl the:re were persons there trying to injure him, and he wanted the 
sheriff sent for to protect him, when the sheriff was there tryiug to calm him. 
lie want<.'cl to sec his son when his son was present. He fancied they wanted to 
shoot him, and that he saw blood on his breast. He continued in that state near 
half :m hour, when he fell asleep and awoke rationn.I. This was delirium 're
:sultin~,' as Dr. Bunn testifies,' from depression following high nervous excite
ment, ancl resembling mania apollt.' During its contiuunncc, there can be no 
doubt he would not ha\·e been responsible fo1· any act clone by him. But the 
question i<; not what was his condition on Frid~ly, but on the 12th of February, 
when he shot Marbourg. The evidence bas no other bearing on this question 
thau as it m:iy tend to show the existence of some predisposition to delirium or 
mania, under like circumstances, and from asimilar cause and of the same charac- .. 
ll'r Jle had been under excitement n week before the homicide, this fact, ";t11 
the eYiclcuce now under consicleration 1 it is argued, explains and accounts for 
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Notes. 

his conduct at th:it time. It is not made to appear that be hlbored under any 
<lclu~ion then. He was dealing with a real cli.iractcr :rnd for a reason then 
ginn. To the excitement up to that time was added that of the terrible trn~CdJ 1 
ofcyerything that has followed to him, and of this trial, and yet we do not lC!arn 
that he had any mania or delirium during the intencning month. That m:rnia1 

too, results from and follows excitement; while he "·as umlcr hi~h excitement 
at the time of the homicide. It is to be remarked, also, that in mania a potu, 
with which Dr. Bmm classes it, the patient is uot fierce, but fcarfuli his delu
sion being apprehenclccl clanger to him:sclf, which he is trying to escape; and so 
it was 'vith Jiim on Frida.y. 

"On the other hand ii. is urged that the prisoner, durin~ the whole of the 
week before the homicide, w~ts ferreting and trying to ascertain the truth of the 
reports concerning his wife und the deceased; going from one pcr~on to another, 
and from place to place, as he discovered some new source of information; com
paring statements and noticing discrepancies in his efforts to get at the truth, ns 
counsel would prepare a cause; thut after huving satisfied himsel.f of the truth 
of the reports, he provided the loaded pistol, ancl went to the vicinity of the post
office, where, as it is allegecl, he expected to find the deceased; waited and 
watched, lying in wait for him in Wehn's store, ns it is also nllcgcd, till he 
passed; followed him to the post-office, nnd shot him down- what he declared he 
would do if he found the report to be true, and ~idng that reason for it at the 
time and afterwards. In all this it is argued against the prisoner, he was !'ol
lowing out and executing a deliberately formed and repeatedly declared purpose, 
reasoning at every step, and knowing and understanding what he was about. 
It is urged, also, that he afterwards went to the om.cc of Irwin Rutledge, Esq., 
knowing where it was, and that he was a m;igistratc; statiug to him that he had 
shot l\farbourg, and had come to surrender himself into the h:i.nds of the law, 
expressing at the same time, his belief that God would forgive him, :tnd his will
ingness to be tried by a jury of his countrymen. This, it is argued, n.11 :!!early 
s.hows that he knew at th~ time the nature and consequences of the deed, and 
understood before what tribunal he was answerable for it. 

"You, gentlemen of the jury, will take into c:treful consideration the whole 
evidence, and determine the prisoner's responsibility, that is all we have to say 
to you. 
"lf you find the prisoner guilty, you will state in your verdict the degree of 

his crime, or of what you find him guilty. If you find him not guilty on the 
;!round of insanity, the only ground on which you can acquit him, it will be your 
duty to state tha.t you find he was insane at the time of the commission of the act 
and that you acquit him on that ground." 

But these latter cases are simply the charges of trial judges, and are of no 
value as authority, where they conflict with the rules laid down on the same sub
ject by the courts of last resort in the same States.I 

§ 25. Doctrine of "Mora.I Insanity" Disapproved. -The courts of several 
States h:ive expressly repudiated this doctrine. In Georgia. it is said that mor:1l 
insauity has no foundation in the law, and will not be permitted as a defeuce to 

1seea11te,pp.23<t,259. 
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In most of the States. 

n. crime. 1 In Spann,·. State, 1 the Supreme Court of that State said: "The evi-
11ence in this record discloses the undoubted fact th;J.t the defendant and Eber
hart, a girl Ii dug in the house with him, killed his wife by strangling and 
breaking her neck with a rope when she was lyin~ on her bed asleep; that after 
they had killed her, they heated w:.iter and attempted to obliterate the marks of 
the rope around the neck of the deed woman, but the more they washed it the 
plainer the marks appeared; that then the parties fled to the State of Alabama, 
were pursued, and defendant was found in Coffee County, chopping cotton in the 
cotton patch of one fl arr is. When defendant was arrested by those who pursued 
him he asked them what authority they had to arrest him out of the State. The 
motion for a new trial in this case is based mainly on newly discovered e,·idence, 
since the trial, of the defendant's insanity, and the atnda,·its of several doctor;; 
have been procured who ha.,,c ex:~mincd him since the trial, und some of whom 
knew him before the trial, and they give it as their opinion that the defendant is 
afllicted with moral insanity. There arc also ufllcla.vits of other persons, not 
doctors, who have known the defendant, who state that he is a dull, weak
minded man. If we are to understand by 1 moral insanity 1 th:tt the defendant 
was so depraved that he was regardless both of the laws of Goel and man, us the 
enormity of his crime would induce most people to belien~, then the import of 
the words, moral insanity, requires no further explanation; but if morn.I insan
ity is to be understood as th:1t species of inc:;anity which, in the sense of the law, 
will excuse the defendant from the commission of the crime wit.h which be is 
charged, then it is a great mistake on tiie part of those who insist on it. The 
insanity which the law recognizes as an excuse for crime, must be such ftS de
thrones reason ancl incapacitates an iucliviclual from cli.o:tiuguishing between right 
and wron~. There is not one of the aflida\'its in this case containing the newlr 
discovered cvi(lenec, inclucling all the doctors, who venture to stale that the cle
fe1Hlant did not have sufllcient reason and capacity to distinguish right from 
wrong at the time the crime with which he is charged was committed, and that 
is the fatal defect of all the evidence contained in the record, iu support of the 
motion for a new trial. The defendant had sumcient reason and capacity to 
attempt to obliterate the marks of Yiolcnce from the neck of his dead wife, and 
to Hee from the State with his paramour after he h:Hl committed the crime i and 
be had sullicicnt reasou and capacity to demand of his pursuers by what author
ity they arrested him out of the State where the crime was committed. The 
records of this court, we arc quite sure, do not furnish a more aggraYatccl case 
of cool, deliberate murder than the one now before us, and we shall not inter
fere with the \'erdict of the ju1·y which finds the clefeudaut guilty of that crime. 
Let the judgment of the court below be affirmed." 

Auel the doctrine of morJ.l insanity has been C'.\1Jressly disapproYed in North 
Curollna,1 Michigan,• and Alab:unn.; !I also in the other Stutes where the right 
and wrong test is recognized. 

lu Reg. v. Haynes,'; the prisoner, a soldier, was tried before BnAMWELL,B., for 
the murckr of .Mary MacGowan. The clcccasecl was an unfortunate woman, 
with whom the prisoner bad been intimate. No motive was assigned for 

1 Choicev.State,3l Ga.4-2l (1860). "Peoplev. Finlcy,3S 1'1Iich.4-S3 (1Sid). 
'"7 Ga. f).'):\ (l~;:n . 6 Boswell i:. Stale, G3 Ala.. 30i (!SW). 
1 Stntc t•. B1·1\lldon,:J Jones L,.j6;}(18G'2). el F.&1''.666(18.J9). 
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the perpetration of the net, and general evidence was given th:tt the prisoner, 
while in Canada, haxing seduced a young woman under a prombc of marria~c, 
whicfi he had been unable to fulfil, by reason of his regiment lrn.ving been ordered 
home, his mind had been much affected by the circum~tance . BHA)IWELI., n., 
th:tr)'.!ed the jury as follows: "rt h:ts been urged for the prisoner thn.t you should 
acquit him on the )'.!round that it bcin~ impossible to a;.;sign any motive for the 
perpetration of the offeucc, he must h:t\"C b<>cn under wha.t is callccl a 
]lowerful and irrc-.;istiblc influC"ncc or homicid:.tl But I must remark 
as to that, tha.t the circmm;tancc of an act being apparently moti\·clc.ss is not a 
~round from which you c:1n ~:lfcly infer the cxi!'t.c>ncc of :-;uch an inftucncc. .Mo
tins exist unknown :lml innumcrnblc which mi~ht prompt the act. ~\. morbi1I 
and rcstlc~-; (but rc-;oJutc) thirst for blood would it.~clf be n motirn urging to 
-.uch a dl'cd for its owu rl'iicf. But if an influence be :so powerful as to be termed 
irresistible, so much the more rca-;;on is there why we should not withdraw an~ 
of the safeguards tcn<lin~ to couutcr:1ct it. There nrc three powerful restrniuh 
existing, all tending to the as::;istance of the per-.:011 who is suffering under such 
an influence-the restraint of religion, the rc:strnint of con~cience, n.nd the rc
:,traint of Jaw. But ii the influence it~l!lf be hclcl a legal excuse, rendering the 
crime clispunishable, you at once withdraw a. most powerful restraint. - that for
bidding and 1nmishing its perpetration. We mu-;t, therefore, return to the sim
ple qnestion you h:n·e to determine: did the pri<.;oner know the nature of the art 
h<' was doing, and di<\ he know that. he was doing wh:lL was wron~? " Tile pris 
oner was found guilty 

[n Reg. v. Burton, 1 t r ied before WIGHT:>.IAN, .J., in 18G3, the prisoner was 
indicted for the murder of a. Uoy, and the learned judge instructed the jury a-. 
follows: "As there was uo doubt about the act, the only question was whether 
the prisoner, at the time he committed it, was in such a. sta.tc of mind as not to 
be responsible for it. The prisonel'1S account of it was that he hacl llouc it from 
a morbid feeling; that he was tired of life and wished to be rid of it . No doubt 
prisoners had been acquitted of murder on the ground of insanity; but the 
question wa&, what were the cases in which men were to be absolved from re
:-ponsibility on that gl'oun<J? Hadfield's Case differed from the present, for 
there wounds had been received ou the head which were pro\·cd to have injurc<.l 
the brain. In the more recent case of McS°ff[Jltten the jud~es had laid down 
the.rule to be that there must, to r:tbe the dcfcuce, be a. dcfecL of reason from 
1\isea-sc of the mind, :;o as that the person did not know the nature and qua lit) 
of the act he committed, or did not know whet.her it was right or \\TOil~. No\\ 
lo npply this rule to the prcseuL cnse would be the duty of the jury. Ct was not 
nwrc eccentricity of conduct which made a m::in leg-ally irrc>sponsible fol· hb 
:u,;t..... The medical man called for the defeuce defined homicidal manin to be u 
propensity to kill, aucl d1Jscribecl mornl insanity as a st:tte of mind under which a 
ma111 perfectly aware ti.at it was wrong to do so, killed another under an uncon
trollable impulse. This would appear to be tL most dangerous doctrine, aud 
fatal to the interests of society and security of life . The question is whether 
!-tuch a theory is in accordance with l:Lw? The rule as laid down by the jnd!!eS 
is quite inconsistent witb such a. Yiew, fo1· it wa" that a man was re"'ponsible for 
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hi" actions if he knew the difference between right and wrong. It. was urged 
that the prbonC'r did the ~let to be hnng;cd, and so was under an insane delusion, 
hut what. delusion was he under? So far from it., it showed that he was quite 
conscious of the nature of the act, and of its consequences. lie w:is :;uppo~ed 
to desire to be hanged, :111d in order to obtain the object committed murder. 
That mip:ht, $hOw a. morbid f.>tate of mind, lJnt noL delusion. Homicid:ll m:tnia, 
:t:.rain, us de-;crihed hy the witne8ses for the defence, showed no delusion. It 
mcrc.1ly 8howed :L morbid desire for blood. Delusion meant the belief in what 
dill not exist. The question for the jury was, \\·hethcr the pri:,oner at the time 
he committed the :1ct was hi boring under such n. 8pecies of ln~anity as to be un
aware of the nature, the charn.ctcr, or the consequences of the act he committed. 
In other words, whether he was inc:1p:1ble of knowing that. what he did wa~ 
wronf!. If t:.o, they should acquit. hirn; if othcrwbe, t.hcy should find :L nrclict 
of guilty." Verdict, guilty. The prisoner was executed, h:wing: preYiously 
aclrnowletl!:;ed his crime and responsibility. 

"Thelaw,''saic\Baron A1.n1msox, in Rey. \'. Pa£e, 1 ''docsnot.n.cknowlcdget~1e 

doctrine of :UJ uncoutrollablc impulse, if the person was a.w:1rc it was:t wrong act 
he was about to commit. A man mi~ht say he picked apocket.from:-;ome nncon
trol\ahle impubc, ;,me\ in th:.lt case t.he l:iw would have :111 m1controllablc impulse 
to punish him for ii.1n 

§ 2G. The New Hampshire Rule-No Test-State v. Pike.-.Finallythc 
(~ourts of New 11amp:-<hire, and some other States, unable to find u. satisfac
tory one, h:n-e clb;canlcd all tt•i-ts. Jn State v. Pike,3 the prisoner being iudictetl 
ror the murder of one Brown, hi~ counsel claimed that he was irresponsible hyrea
.. on of a. t<pecies of insanity called dipsomania. The court in!'ltructecl the jury 
thitt "i[ they found that the pri::.oncr killed Brown in :t manner that woulcl bi! 
criminal and un\a\\'ful if he was i<:llle, their \'erdicL shoulc\ be' not. guilty by rea
.. on of insanity,' if the killing was the offspring: Ol' product o[ mental disease in 
the dcfcnd:rnt; that neither delusion nor knowledge of ri!!ht and wrong, nor de
;,i~n or cunnin:.:; in planning and executing the killing and escaping or a,·oiding 
cktcction 1 nor ability to recognize a.cquaiutance or to labor or transact business 
or m:rn:1.zc affairs, i;;, a:;<\ matter of law, a test of mental disease, but that all 
;,yrnptoms and all tests o[ mental disease nre purely matters of fact to be cletcr-
111ined by the jury; th:tt whet.her there is such :\mental dise:lse :.1s clipsomani:l1 
:111d whether defendant had that clbcasc, aud whether the killing of Drown wa!" 
tlw product of i<UCh disease, were questions of fact for the jury .'' Ou :lppcal tlii:; 
instructio11 was aftinncd. 

~ 2i.-Sta.te v. Piko-Ela.borate opinion of Doe, J.-::\[r. Justice DOJ-~, 
while clb...,enting from the opinioh of the court on other points, delivered au 
elaborate opinion iu faxw of the charge of the court below on this point: -

"The clefenchrnt's exception," said he," to the instructions given to the jury 

hi.I~ BennctL& Heard's Ld. Cas. Crim. Law, 

2 And sec Reg. v. nowlcr,54 An. Reg. 310. 
'lartin 't;('nbea nel Reg. v.llnxey,bothcited 
lnl Bennett & Hcard'sLcadinJ> Cas.('rim. 
Lnw, nre instances o! insane delusions 

which were the causes of the crimes com
mitted, one the burning of York Cathedral, 
the other the murder of a child. ln both 
ca,:.csthe1irlsoncrswcrcacquitled. 

~ 4:1N.H.399 (lSiO). 
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in relation to his responsibility as affected by dip~omania, rai'-CS the general 
question of the legal tests of insanity; for if the inf'trnctions given upon dipso
mani;t1 are correct, they would be correct when given upon any other alleged 
form of insanity. 

"If knowletl~e of ri~ht and wron!.!, or delusion, j.; the test in other alleged 
forms of insanity, knowledge and delusion must be the lest in alle~cd dipso
mania. The correctness of nil the instructions gh·en on the tcMs of mental 
disease, is inrnlvecl in the exception taken by the defendant. 

"This was the first instance in which such in.;tructions were C\'Cr gh·cn; but 
they arc an application of ancient and fundamental priuciples of the common 
law. A product of mental clise:1se is not a contract, a will or a crime; and the tests 
of mental disca~e are matters of fact. 1 Tried by the st;.tnclarc\ of legal prece
dent, the instructions arc wron~; tried by the standard of legal principle, they 
arc right. We ha,·c come to a. point where we can plainly sec that the paths of 
precedent and principle clivcr~c 1 and where we must choose between them. In 
making our choice there arc various considerations which weaken the attraction 
of precedent 

"A striking, conspicuous want of sncccss has attended the efforts made to ad
just the Jeg;il relations of mental dir.;e:t~c. In 
as affected by insanity, the authorities han:: 
Littleton s:iy~: "No m:m of full a~e sha ll be r ccci\'ed in any 
disable his own person.' 'I. Coke sayio;: 'There hcwe been four opinion~ 

concerniug the alicuation or other act of a. man that i-'S non compos mena.~, etc. 
For, first, some are of opinion, that he may :u·oicl his own act by entry or pica. 
Secondly, others arc of opinion that he may avoid it by writ, and not by pica. 
Thirdly, otlll!r.:', that he may :l.\'Oicl it either by plea. or by writ; and of thi~ 

opinion is Fitzherbert in his Natura Bre,.ium. Ancl Littleton here is of opinion, 
that neither by pica, nor by writ, nor ot.hcrwi:Se, he himself shl.1.11 a\'oid it, but 
his heir shall a\·oid it by entry, pica. or writ. And herewith the greatest n.uthori
tics of ou r books agree; and so was it resohrccl with Litt.lcton in Beverly's Case, 
where it is said, that it is a. maxim of the common law, that the party shall not 
disable himself. 1 3 'By the law of Eni-!;hlncl no man shall amid his own act IJy 
reason of these dcfccts. 1 •1 Blackstone says: 'The king, indeed, on behalf of nn 
idiot, m:i.y u,·oid his grants or other act<::. But it hath been said that a non com
pos himself shall not be permitted to allege his own insanity in order to avoid 
such grant; for that no man shall be allowed to stultifyhim<;clf or plead his own 
disability. The progress of this notion is somcwh:itcuriou.<;.' B\:tckstone gives 
its hi.;tory, showing that it dicl not prevail in the time of Edward I.; that' un
der Edward Ill. a. scruple bc~an to ari::-e whether :i man should be permitted to 
blemish himself by pleading his own in.:;;anity; and afterwards/ it was doubled 
whether n. pl:1intiff who had executed a. release since the commehcemt>nt of hi.s 
suit, :\nd who was taken to be sane n.t its commencement, n.ncl at the Ume of 
plea<ling, should be pennittecl to plead an intermediate dcprh·ation o( reason cx
h~ting at the execution of the release, 'and the question wn.s asked how he came 
to remember the rclc:tsc if out of bis senses when he .!!•WC it. Under Henry \'I. 
this way of reasoning w:1s seriously :tcloptccl hy the jud!!t:!'o1 and from thc~e loose 
authorities, which Fitzherbert docs not seruple to reject as lH.:ing contrary to 

1 Boa1·dmanv. Wootlinan, 4i N. IL 14";-150. 
~Co. Li1. :!t6. 
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l\fr. Justice Doc's Opinion. 

reason, the maxim that :i man sh:tll not stultify hi;n-,clf, hath been handed down 
as settled law.' 1 

1e In Hli7, Lord '.\h:"SFIF:I.D stated the law thus: 'rt hath been said to be 'a 
maxim that no man c~u1 plead his being u lunatic to :n-oid a. deed cxecutC'd1 or 
cxcm•e an net done nt that time, bec.lUc;;e, 1 it is £<aid, 'if he was n. lunatic 
he could not remember :rny action he h:td clone during the period of his 
in~anity.' And this wa~ the doctrine formerly laid down by some jml;r~; 

but l am glad to Ond that of late it hath been generally cxploc\ecl; for the 
reason a%ig;ncd for it, is, in my opinion, wholly in .-.uflicieut to support it; 
bccuu!'>e, though he could not remember what pa~!i>cd cluriu~ his insanity, yet he 
mi~ht justly say, if he c,·er executed such n. deed, or dill i:>nch an a.ctiou, it mu.r;;t 
have been duri11g his conflnenwnt or lunacy; for he did not do it either before or 
.since that time. As to the ca-,e in which a man's ple:l of ins~mity was actually 
set :1..;ide; it was not more than this: lt was when they pleaded ore tenus; the 
man plcu(\cd that he was at the time out. of his senses. It was replied, how do 
you know that you were out of your .sen.,.c.;:? No man that is so, knows him8elf 
to be go. And accorclin~ly his pie:\ was, upon this quibble, set asidei not bc
causl' it was uot ~t valid one if he was out of his .senses; but because they con
cluded he was not out of his 8eu~c~.· 2 'The party himself may set up as a 
defence, and iu axoidance of his contract that he was non compos mentis when it 
wns alleg:ccl to han.~ been made. The principle ad\'ancecl br Littleton and Coke 
that a man shall not be heard to stultify him"ielf has been properly exploded as 
being manifestly absurd a.nd ngainc;;t n:itural justice.13 'Yet, clear ns this doc
trine appe:trs1 in common sense and common justice, it has met with n sturdr 
opposition from the common lawyers who ha\"e ilhistcd, as has been justly r e-

marked, in defiance of natural justice , and the universal practice of all civilized 
nations in the world, that, according to the known ma xim of the common law, 

no man of full age should be admitted to cli .;:alJle or stultify himself. How so ab

.... urcl and mischic,·ous a. maxim could ha\"e fouml its way into any system of jur
isprudence profes~ing to act upon ch·iiizecl being:;;, is a matter of wonder and 
humiliation. There ha,·c been many struggles against it by eminent lawyers in 
nil u~es of the common law; but it i . .,, perh:ips, somewhat ditncult to resist tlte 
authorities, which assert its e.-.tablishmeut in the fundamentals of the common 
law ; :l circumstance which may well abate the boast so often and so rnshly nude 
that the common law is the perfection of human reason.' 1 

11 It ~cem" to Jtaye been flnnlly considered, in this and other jurisclictions, that a 
man ml~ht :n·oicl a. contmct on the ground of his insanity i11 all cases, excepting, 
pcrhap._, a contrJ.ct fOL' necessaries.:'> But it i.s now held that he is c~toppcd to 
twoid tl contract made in good foith 1 unless he re~torcs the other party to his 
prc,·iou" po..;ition, or makes compeno::ttion.6 This result places the contracts of 
in~aue per .. on..;, and minor .. , to a C'>nsiclerable extent, on the same ground.1 

1 2Bl.C<lm.'!ftl,'!ft':! 
tChnmbcl"ia111ofL·11ulnn r. El'fllHI, 5 Bl. 

Com. App. 11'.l.(Am. ed.), ( lii;LJ. 
•2Kent'aCom.4jJ. 
~ Slory Eq., sect. 2:!3. 
&Lan;v. Widden,2N. ll.-435,4:1tl; Burke 

"· _\ll <'n,~ N. 11.100; 5c:n·c r t•. Phelp~. ll 
Pick. Jm; Gibson t'. Soper, ti Gray, 2~!•. 

s i\lolton i·. Cnmroux, 2 W. IL & G. 497; 
s c.,4 W.11. &G. 17; Young~·. StC\'COS, ld:-0. 

11.13:1; I l'ars.Co n.3:13-3SG (5thed. J. 
1 Carr t'. Clough, 2GX. U.2SO; lle:tlh t•. 

West, 23 X. II. 101; Lincoln v. Buckmastel', 
3:! \'t. G.52; 2 Greeul. on Ev., sects. 369, 
3-;"0. 
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"The En!?;lbh law, in procccdin~-; for ~uanlian:-.hip, has hl.'<'H i'tmfu .. tt\ .md 
UU'-tllil'tl.L 

"In rt:laliou Lo lhc hunlt'n of proof on the riuestion of --nnity iu niminal <":t"C ... , 
thl' Eu:?li.-.h and n~:trly all the .\merican :tuthoritil·:-. han· b1.·1•11 m:wif1· .. 1ly \HOU::: 
The uniform rule in E11:::huHI, am\ tht.• !!t'JU'r:tl rule iu thb coumr.\·, ha" ht·cn that 
tlH' burdt•n w:.is on the ddt•ntl:tnt to pron• ... :111ity, t·itlll'r beyond n•;1 ... ou:1hlt• <ioul1t 
or by a. prcpomlcram:e of C\ id1·11c·1•. ln J\ing v. ~lnwld,2 :\Ir. Ju..,ticc TB\( Y .... 1i1l 
to the jury: 'The ~hootin:!, 111y Lo]'(\ 011-.low, whic.:h i.:; lhC' fact for whid1 tht' 
prhoncr is indicted, i~ JH'OYed lwyoud all mauncr of coutmdiclion; but whl'lhl'1 
thi!i shooling: was malidtrn .. , t!ntt <.kpcnlis upon the Mnity of the mau.' Ow 
of the most important judicial cncroadnnenb upon the proYince of the jury, in 
England, has always been the infcrencP of malice dccl:trcd by the court th a 
h.·~al presumption. The lcg::tl idC'a of malice intluclcs the idea. of sanity; and 
the IC!?;:\l prc"umption of malice threw the burden of proving in .. anity on tl11 
fldcrnlant. This hao; alway.., been mHlcr-;tood in En!:!;lancl, ;t<.; clistinctly as it w:i.. 

by Er:-.kiue, wlll'n he :-;aid, in Kin(! v. lfadfitld: 3 1 I 11111'-t comince you that the 
unhappy prisoner wa~ a lunatic. The whole proof, therefore, is uu<louhtl'dl.\ 
cast upon me; 1 a.ud by :\tr. Baron ~L\1cn.s, when the ju l'y, in Qitl'nt 
'" Townle?J,' •Unless they wt·re i-atistkd-and it \\:ts for pl'isoncr to makt• 
itont-th:lt he tli<l not know the con .. e<Jucnces of his al't 1 or that it w:1<.; ag-aiu"t 
the law of God aiul man, and would subject him to puni..,hmcnt, he wa.;: frllilty 
of murder.' Thi-; !!:n·at error was corrected in State v. Bfutlett/'-:L ca~c: lllO'-t 
n·volutionary in precedent, but most con..,cn·atin~ in 1>ri11ciplc:. 

"Io testamentary cao.;es, tried by a probate court without a jury, the court 
neces~arily decides the fact us well us the law. In Stewart v. Lispe1wrd,'· 
Blanchard v. Nestle, 1 aud Clnrke v. Sawyer,'• it wa!S held that mental imbcdlit} 
i~ not testamentary incapacity unless it amount~ ton. total :lbsence of reason; 
but this test was ahn.ncloucd in Delafield v. Patl'Jh.9 rn 1826, an En!Zlbh jutl~C' 
of probate clccided, in Dew v, Clark, 10 that as :i matter of fact, proved by tlw 
medical :tuthoritic-. of hi" day, dclu-.;ion wa-; the test of in.;:rnity. 11 The court$ or 
thh country in:.Hh'ertently adopted in tc:-.t:mwntary case .. , fl" a rule of law, the tC">t 
of delu.,.ion, which the En!;:lbh jud~c of probate had found 3!i a matter of fa<.:l 
And this mistttke ~really increa .. e<l the ditlkulty of cxtricatin~ the subject from 
the embarr:h:-01111.~nts a111l ob ... curitie~ which bl'"('t it. Jn I fJ7 it was !-.Uppo-.cd 
that the Aml'rican dot·trin..:o of testamentary c:1p:tcity was firmly established on 
the English prohate foundation of fact, mhtakcn here for n ba"i'i of law, when 
suddenly even that foumltition was destroyNl by the: English probate court. 

"In Smilh v. Tebbat, 12 Sir J, P. Wt LDI~ said: '\\,..hat is to be the proof <>f dic:.
ca"'e? What is to be the tc._t, if there be :t te ... t, of morbid mental :s.ction? Tlw 
<•xbtence of mental 11 delusioni;1

11 it would perhap!S be :mswcrC'cl. But this only 
po-.tpones the question, in place of answcriu~ it. For what is a mcnt:1l dclu
-.ion? How is it to be d-.!fill('(\ :-.o as to co11"tit.utc a test, uninr-.ally uppllcablc, 

1 13 Law )lag.~~ Law Rev. 122. 
2I6St.';r.6!.l5,764. 
a21St. Tr.1314,l318. 
~at". &l:'. 839. 
1•43~. fl.Z2-t. 
t-:?GWend.255. 

3 Achlnms,79. 
11 Boardman 1. Woodman, H :-; JI. 11'4, 149. 
I: J .. H. 1 I'.,\ 0. :~1S. 
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of nH:nt~ll c\isordcr or dbca-;c? The word is not •l nry fortunate one. In 
l·ommon p;1rl:.mc1..·, a. man may be ~•lid to be under :i 11 delusion," when he only 
l:ll)Ors um\C'r :i mistake. The "delusion" intended of something 
very cliffcrcut. To s;ty that a. 11 morbid" or an "insane meant, is 
to he~ the quc:-;tion. For the ' 1 tlcln~ion" to be sought is LO be the test of 
im•anity; and to say that an insane or morbicl dclu~ion is the test of insanity or 
11i .. ca-;c, does uot mkancc the inriuiry. ".\. belief of facts which no rational 
pl'r-,on would have believed," say.-; Sir .JOll:i N1c1101.L. ., No mtional person." 
Thi .. , too, appears open to ti like ohj('Ction, for what are the limits of a. rational 
m:m's belief? Auel to s:ty that a belief exceeds it is 
irrational or insane. 11 The belief of things 
im:urination of the patient," says Lord BitOL'Gll.Ul 1 in fl'adng v. 
-.urely, sane people often imagine thin:.;:s to exist which h:tve no 
reality, both in the physic:1l and moral world. What else gh·cs rise to unfounded 
fear~, unjust suspicions, bai::cless hcpcs, or romantic dreams? I turn to another 
definition; it is by Dr. Willis.~\ man of great emineuce, and is quoted by Sir 
JouN N1cnOLL. in Dew v. Clm·k: 41.\ pertinacious adherence to some dclush·e 
idcai in opposition to plain evidence of its falsity.'' This seems to offer a sun:r 
;?round; but then the '' e\·idcnce" of the falsity is to be 11 plain, 11 and who shall 
'-:lY if it be so Ol' not~ In many or most cases it would be easy cnou~h. Those 
who have cntcrt!liuecl the '' cle lusiYe idea." that. their bodies were made of glas::;, 
or their legs of l>utter-as it may be found in medical works thitt some h!l\'C 
done- certainly haver• plain c\·iclcncc ''at hand- the C\'idcncc of their senses-
of its fal:sity. But whu.t. if the dclu~ive ide:~ conccm a subject in which the " 
:-ell'•Cs play no part, aucl the ''plain c\·idencc" by which it is to be discharged is 
m:tttcr of reasoning, ~md addres:--ecl to the intellectual faculty, -will all sauc 
men n~rec whether the evidence ls plain or not? uncl, if not, shall one man, in 
·tll ca:-;es, pronounce another a. monomutiiac, when the e\'iclencc is plain, to his 
rcn:-;cn, of the fal~ity of the other's icleas. 

"• ( find no fault with the language of these cletlnitions, as fairly :rnd properly 
tlcseribiug the mental phenomena. thu.t are used to depict. l only assert that the 
cxbtcnce of mental delusions thus definecli is not capable of being erected into 
an uni\'crsal test of mental disease. It is no doubt true that mental clbease b 
always accompuniccl by the exhibition of thoughts and ideas tlutt arc false anti 
unfounded, ancl may therefore be properly called "delusive." Bnt what I mean 
to com·cy on this head is this: that the question of insanity and the question 
of 11 delusions" is really one and the same, - that the only delusions which pro,·c 
illsau ity arc in<:anc tlclu:sious, and that the broad inf]uiry into mental healtb or 
cli,casc cannot in all cases be either narrowed or cleterminecJ by any previous or 
-;ubstitut.ecl inquiry into the existence of wli:tt arc called" delusions." 1 say in 
;lll cases, for in .some :-;uch as those to which I have already ulludedi where the 
dl'lu-.h·e idea. ought to receive its condemnation and expulsion at once from the 
-.implc :tctiou of the senses, the contrary is the case; an cl the sa.me may be said 
of llclu~ions obviOU"ily opposed to the simple, ordinary and universal action of 
r1·ason in healthy minds. These arc the simple ca"ics :thout which no one would 
lioubt1 :.1ml in them the proof of the "dclt1-.ions" i:-; abo the proof of insanity, 
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without more. But what is to be !'aicl of the more complicated cases? What 
if the diseased action of the mind docs not exhibit il!<;clf on the surface, us it 
were, opposing it:; hullucinations to the common senses or reasons of all man
kind, but can be tracked only in the rece.!'ses of abstract thou~ht or religious 
specul:1tion, - regions in which the mental action of the i:.ane produces no com
mon rc;.;ult, -and all is question and conflict? In what form of worcl.s could a 
11 clclusion 1' be defined which would be a po .. ith·e tc"t of inf':anity in such cases as 
these? In none, I :;:oncch·e1 but" insane dtlusiuns," or worcls of the like import, 
which carry with them the whole breadth of the general inquiry. JI ow, then, Is 
this question of in.;;:mity to be .lpproachcd by :t legal tribunal? What tc.sts urc 
to be applied for cli,cttsc? What limits ns!'igncd, within which extrava~aucc of 
thought is to be pronounced compatible with mental health? The decided cases 
offer no light on these heads. I nowhere find :rny nttempt to devise such tests 
or af':sign such limits. Nor do I COU<'Ci\'e that any tests, howe,·er elaborate, 
beyond the common and ordin:iry method of judging in such mutters, would be 
competent to bear the strain o{ inclh·idual cases in the course of experience.' 

"The judge held it to be the duty of the r:ourt 'to inform itself, us l:tr ns 
opportunity permits, of the general results o[ medical obsen·ation i' ancl he 
q•totcd Dr. -~by, Dr. Prichard and Dr. Esquirol. H the Amcricau Ia.wof insanity 
i~ to be that which the English probate court holds, from time to time, to be a 
matter of fact depending upon 'the general rc.!>ults of mcdic:tl ob~er\'ation' nnd 
the progress of medical scil·nce, we ha\"e 110 nssurancc that this branch of our 
law will be more st:i.ble hereafter tha.n it hn.s been heretofore. 

"The attempt to establish a legal test of mental db<e:tse ha:; been ns ummcccs
fol in criminal as in testamentary cases. In Engla.nd, from 182G to 18G7_ delu;,ion 
was applied as the test in the latter; but it wus not adopted in the former; antl 
it was not shown how it happened that what was an infallible test of mcnt:1l db
ease in a. man when he clisinheritecl his child, wa.!:> nu tc"'t of mental disease in 
him when he deprh·ed his child of life. 

"It has been held within one hundred and fifty years that the te.!>t in criminal 
cases is whether the clefcnclant W:\s totally dc:prh·cd of his undc:ri:.t:1mling and 
memory1 ancl did not know what he was doinJ:; !lll)' more than a. wild beast. 1 

This was the original form of the knowled~e tc~t. In 1800 the attorncy~gcnc:ral 
of England declared that this test hacl llC\"CI' been contradicted, but had always 
been adopted." J~rskinc, in the same 'l will employ no artifices of 
speech, the attorney-general upon the most re,·erl'Cl au-
thorities of the hrn·, ha~ laid it clown, that to protect a m~tn from criminfll re
sponsibility there lllll"t he a total deprit"ation of mtmory 011d undnstandi11g. I 
admit that this is the ,·cry expressiou tbed by Lord COKB and Lord JL\LBi but 
the true interpretation o( it d eserves the utmo ... t attention and consideration of 
the court. Dl'lusio1i1 therefore, where there i~ no frenzy or r:wing madness, is 
the true character of insanity. I really think, howe,·cr, that the nttomey· 
general and myself do not, in subst:lncc, ,-cry materially differ. In contemplat
ing the law of the country, and the precedents of its justice to which they mu"'t 
be applied, I find nothing: to ch:lllenge or question. I apprO\"C of til('lll throu:.rh
out; [subscribe to nil that is writteu by Lord Il.\Ll:; L agree with :111 the :Luthur-

I Krngv.Arnold,16St.Tr.6!}5,;GS. i King r. llall1leld, 21 !'-l. Tr. 1·2~. 
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itle~ cited by the attorney-general from Lord COKE.' 1 The effort of Erskine 
was made with such' artifices of speech,' that the court seem to ha\·c been rny~
tified. When Lord KEXYON, satisfied that the defendant was insane, stopped 
the trial, :rnd ordt!recl a. verdict of acquittal, his remark that, '''ith regard to the 
l:tw as it has been laid clown, there can be no doubt upon earth,' apparently 
meant as it has been laid clown by the attorney-general and by Erskine. He 
seems not to han und,,rstoocl that the ancient test was questioned; and yet, 
tried by that te~t, Hadfield must have been co1wicted. llac\fleld's acquittal w:1s 
not :t judich1l alioptioi1 of delusion, as the test in the pl:1ce of knowlcclge of 
fr::ht and wron~; 2 it was probably an instance of the bewildering effect of Ers
kine's mlroitncss, rhetoric, and eloquence. 

11 The common instincts of humanity have abandoned the original 'wild beast 1 

form of the knowledge test, only to adopt others equally arbitrary, though less 
.shocking to the iutelligeuce and sensibility of Knowledge of right ancl 
wrong, iu some degree, with more or less of n.ncl Yariation, has 
always been, in theory, the test of criminal Engfancl, ancl generally 
in this country; the English collrts haYe never recognized c\clu::;ion as the test. 
They have noticed delusion only so far as it cle:stroyccl the knowledge of right 
and wrong, which is the same as an explicit rejection of it as :t test. If knowl
edge or right and wrong is the test, it is immaterial whether that knowledge be 
deMroyed by di::;case assuming the forms of delusions, or any other !orm. 

"lt is matter o f hbtory that insanity has becn 1 for the most p~lrt, a growth of 
the modern state of society. Like mauy other diseases, it is caused, in a great 
tlegree, by the habits and incidents of civilized life. lu the earlier and rucler 
ages, it was compar:tth·ely rare. Its pre~cnt extent has been chiefly attained 
within a few hundred yea rs. Until recently there were no asylums for the in
sane, and no experts devoting ',;heir Jh·cs cxclusi\·ely to the practical study and 
treatment of the disease. The necessary opportunities for obtaining,~ thorough 
understanding of it did not exist until they were furtli shecl by the positions of 
:superintenclt!nts of asylums and theil· a.ssbtants. Consequently, until recently, 
there was Yery little knowledge of the subject. 

cc In old books it is often found under the head of lunacy. Lord H.\LE was 
the first writer who undertook to introduce into a law book any consiclerable 
statement of the facts of mental <lisease.3 Not only was he guided by the best 
medical antho1·ities of his clay, but he carefully used the language of medical 
men. Among other current medical ideas which he recorded was this: The in
~anity 1 which is interpolated, and by certain periods and vicissitudes,' 1 is that 
which is usu;llly called lunacy, for the moon hath :i great influence in all discuses 
of the brain, especially in this kind or such persons, commonly, in the 
full and change of the moon, especi:llly about equinoxes and summer sol-
stice, are usually in the height of their di stemperi' and' such persons as ha Ye 
their lucid intenals, -which ordinarily happens between the full and change of 
the moon-in such intervals have usually at least a competent use of reason.' 
li e did not ima .~i11e that this medical lutl:lr theory was :tprinciple of the common 
la.w. Lonl EnsK1~m, in delivering judgment iu Cranmer's Case, 4 said: 'The 

1Jfl.,IJ09,Bl::!,1314,13IS,IJ'.?I. 
t:iC . .tP.516. 

a I llaleP.C.l!!l,32, 
t}2\"es.446,45l. 
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moon has no influence;' uucl the reporter in:scrtcd this mar~inal note-: 'rn ca-.l·~ 
of lunacy, the notion that the moon has :rn influence, erroncou~. 1 The rcportl'r 
may not h:ffe distinguished between law and fact; but Erskine clill not "uppu .. l: 
that he was announcing his c\i~agrecmcnt with 11.\u: on a point of law. 

11 The other causes, symptoms, and tests of mental c\i~ea"c recorded ll.r IL\u: 
were as clear m:~ttcrs of fact as the lunar theory. w·hcn he put them in hi<.. hi .. -
tory of the Pleas of the Crown he merely followccl the line of the cu<., lorn that had 
been puL·sucd by him and all other English juclgc" of gh·in~ to the jury thC'ir 
opinions of the facts of the cases tried before them. 1 tu the History of the 
Common Law, he says of trial by jury: 'Another excellency of this trial is thi": 
thu.t the judge is always present at the time of the CYiclcncc µ:iven in it. llC'rein 
he is able, in matters of l:iw, emerging upon the evidence to direct them; nnd 
also, in matters of fact, to gfre them a great light and assistance by his weigh
ing the e\·idence before them, and obserdng where the question and knot of 
the business lie; and by showing them his opinion even iu matter or fact, which 
is a great ach·untage and light to laymen.' 2 

'
1 In King v. C1tlle1~der and Duny,s there is an instance of the positive manner in 

which judges were accustomed to give their opinions to the jury on matters of 
fact. In that case, the defendants were tried before HAU.: for witchcraft; and 
he instructed the jury as follows: 'That there were such creatures as witches, 
he made no doubt at all; for, first, the Scriptures had affirmed so much. 
Secondly, the wisdom of all nations hacl provided laws against such persons, 
which i~ an argument of their confidence of such a crime.' The jury found a 
verdict of guilty; the judge was fully satisfied with the verdict; and, upon hb 
sentence, the defendants were executed. The doctrines of insanity and witch
craft, stated by Lord HALE, were held by him in common with the most enligbt
cnecl classes of the most civilized nations. He was not their author, nor -was he 
responsible for them. They were equally doctrines of fact; one was no more a 
matter of law than the other; and they are equally entitled to oblivion, although 
the ancient doctrine of insanity outlivccl the nncient doctrine of witchcraft. 

"'Vhen we remember that the unh·ersal belief in witchcraft hasbeeuo,·ercome 
within two hundred years, it is easy to uncler~tand how the phenomen:lo{ insan
ity were long regarded as supernatul':ll. Witchcrart and demoniacal possession 
were accepted as truths tu.u~ht by miraculous inspiration. Cases of insanitr 
were found, :mswering the biblical description of cases of clemoni:lcal posi;;e~
sion i but the su:rgestion that any of the latter mi£;ht be ca,..es of mental or Jlhr
"ical di'3case, was received as an attack upon the infallibility of the Scriptures. 
This state of thin:?s discouraged investigation, and eucoura~cd the belief tk1t 
insanity, at least in some of its forms, was demoniacal posses-,ion. The natural 
causes and opera.Lions of cerebral Uiseu."e were mystcriou.:;: the thcolordcal 
clouds that encompassed it, were appallil1:?. 

"In a period of ignorance, credulity, superstition, a.ncl reli~iou>s tcrrorbm, be
fore there was a. science of medicine, we shoulll not expect to find any scientific 
or accurate unclerst:mding of such a. malady. Well mi:rht the bolcle~t shrink 
from the exploration of a condition bcliencl to be, in its ori:rin, beyond the 
bounds of nature, and curable only by the power of exorcism. 

l.dnte,p.416,4-li. t '!Hale's Hist. Com. L. 1"7. 
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".\ .. tlit· :mcicnt theory of dialJO\bm !!;l'adu:11ly pa~"t'<I away, in:sanity w:i" ;.till 
nttributed to special prol"illences, and not to the operation of the general law.;; of 
lll'alth. The sufferers were treated for wickcdne"s rather th:.rn sickne;-;s. Amon~ 
mt•n of science, the in,·estigation of the subject ic; now di<ieucumbcred of :111 
theolo~ical complications. But this is a modern em:rncipation not yet realized 
hy the mass of e\·en the mo-;t enli2htened communitie". Ycry few per.;on" h:n-e 
an adL·quatc conception of the fact that insanity is n dio:;en.se. The common no
tion of it, bs of somcthin~ not merely marvellous, but n.lso peculiarly, Yaguely, 
and indescribably conncctccl with a higher or lower world. The insane are gen
erally considered as more than !'.ick; and if they are not spoken of as possessed, 
their condition, to the popular apprehension, is Mill cn,·eloped in a supernatural 
!--lm<low. The Lord Chancellor of Engl:.1ud1 declared, in the 1 rouse of Lord:-., on 
the 11 lh day of March, 18G21 that' the introduction of medical opinions and medi
cal theories into this subject, has proceeded upon the ,·icious principle of con
;.illcring insanity as a disease .' 1 This remark indicates how slowly le_gal supcr
"tition~ are worn out, and how dogmatically the hi!!hest lc~al authorities of thi"' 
age mnintain, n.t law, tcst"i of insanity, which arc mC'dical theories cliffcrin~ from 
thO>;C rejected by the same aulhorities, ouly in bciu~ ihl' obsolete theorit.:l'i o[ a 
pro~rcssh·c science. 

"It wa«:, for a long: time, supposed that men, howe,·cr insane, if they knew 
an act to be wrong, could refrain from doing it. JJut whether that supposition 
i.; correct or not, is a. pure question of fact. The suppo-;ition i~ n. supposition of 
fact; iu other word;-;1 a medical supposition, in other words a medical theory. 
\Yhl'thcr it orig"inated in the medical or :my other profe!--"ion, or in the general 
notions of m:rnkind, is immall'rial. It is :ls mNlil':ll in it:-. nature as the oppo
"itc tlwory. The knowlecl~c· test in :1.ll its form.;:, and the delusion test, are mctli
cal theories introduced i11 immature stages of scicnCL'1 in the dim light of earlier 
times, nnd subsequently, upon more extensirn oho;:crnitions and more c1·itical 
examination'.'l, repudiated hy the medical profc~sion. Hut legal tribunals h:H"c 
claimed these tests as immutable principles of law, and haYe fancied they were 
abundantly Yiudicatecl by a. '.'lwecpin~ denunciation of medical theories, uncou
"cious that this aggrcssh·e defence wa.s an il'l'c'-i"tiblc :i.:;"':Hllt upon their own 
po ... ition. 

"Whl'n the authorities of the common hlw be!!:lll to ilL•al with insanity, they 
adoptl'<I the prcvailin~ meclicnl theories The c\i4inction between tlic duty of 
the court to decide question~ of law, and the duty of the jury to decide que:stiOn'i 
of fact, was not npprcciated an(L oh.-;ern:cl a~ it now is In this State. In crim
inal ca"'e~, the ju1·y mi:.;ht decich.• the law :ls well a~ the fact.~ In ch•il nm\ 

~~ii;~:~~:\ ,~~~c;~~1d1~1J~e c~:~~r~:~~~ 1!~l '~~~:.! ~~r~; l~~1~tit~1~~i;i ~~~t~~11~: 1~ ~:~::~i~:1 :~ 1!a1:~ 
was ~enerallyof little or no practical importance. ""hl'n new trials had not come 
into ll"l',' when prisonl'r:<: Wl•re not :illowc•cl the a ... ..;i ... t:rncc of counsel in relation 
to matters of fact,!; :111d juriL·s were puni"lll'<l at thC' <li-.crt'tion of the court for 
lindiu~ thL·ir n'rdict contr:try to the direction of thL· jltlh!c·,1

; the sphere of the 
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court was latitudinarian. Tlic judicial practice of directing or atld:--tng juries 
in matters of fact has ne\·cr been cli-.continucd in England. Auel this practice 
hns canicd into reports :rnd trc:lti~cs, on Yarious brmichcs of the law, mnny 
opinions o.f mere matters of fact. 'Yithout any conspicuous or material parti
tion between law and fact, without il. plain demarcation between a circum:;cribcd 
pro,·ince of the court and an independent province of the jury, the judges gu,·c 
to juries, on questions of insanity, the best opinions which the times afforded. 
tu this manner, opinions purely mcc\ical and pathological in their character, 
relating entirely to questions of fact, and full of error, as rncclic:.11 experts uow 
testify, passed into books of law, and acquired the force of judicial decisions. 
Defccth·e medical theories usurped the position of common-law principles. 

"The usurpatiou, when cletectecl, should cease . The m:rniiest imposture o{ an 
extinct medical theory pretending to be legal 11uthority cannot appeal for isup
port to our rea~on or even to our sympathy. The pro,·crbial re\'ercncc for 
precedent docs not readily yield; but when it comes to be understood tlu1t a 
precedent is medicine aucl not law, the re\'crcncc in which it i!:I held will, in the 
course of time, subside. 

"The legal profcs&ion, in profound ignorance of mental disease, h:n·c as~ailed 
the superintendents of :i.sylums-who knew all that was known on the subjcct1 

aud to whom the world owes an incalculable debt-us visionary theori'lts an<l 
~entimcntal philosophers, at.tempting to overturn settled principles of la\\'i 
whereas, in fact1 the legal profession were iuvadiug the province of medicine, 
~mcl attempting to install old, exploded medica l theories in the place of facts 
t'~tublished in the pro~ress of scientific knowledge. The im·acling party will 
escape from a fal~e position when it withdraws into its own territory; and the 
achninistration of justice will ;.woicl discredit when the cpntrover'iy is thus 
brought to an encl. Whether the old or the new medical theories are correct, 
is a quest.ion of fact for the it is not the business of the court to know 
whether any of The law does not change with e,·cry ach·ance 
of science; nor docs it maintain a fantastic consistency by aclhcrin~ to medical 
mistakes ·which science has corrcctccl. The legal principle, howcnr much it 
may formerly have been ob:-;curecl by pathological darkness aucl confusion of law 
and fact, is, that :i product of meutal (!lsease is not a contract, a. will, or a crime. 
It is often c\itlicult to :1scertain whether an individual had a mental clisease1 or 
whether an act was the protluct of that disease, but these difficulties arise from 
the nature of tile facts to be investigated, and not from the law; they are prac
tical difficulties to be soh·cd by the jury, and not legal difficulties for the court. 

41 If our precedents practically established old medical theories "·hich science 
had rejected, and absolu~ely rejected those which science had established, they 
might at least claim the merit of formal consistency. But the precedents require 
the jury to be instructed in the new medical theories by experts, and in the old 
medical theories by the judge. 

"In Queen v. Oxford, 1 tried in 1840, Dr. Chowne testified that he considered 
doing an act without a. motive a proof, to some extent, of an unsound mindi 
that one kind of iusanity has been well described by the term 'lesion of the 
will;' that it is sometimes culled moral insanity; that patients are often im-

t 9C.&P.5-i5,5"6. 
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pcllcd to commit suicide withont any motive; that this state of mind is 110t 
incompatible with an acuteuc~s of mind and an ability to attend to the ordinary 
:1ffa irs of life. 1 Lord DE:x:.u:-i instructed the jury that, if "iome controlliug 
disease was in truth the acting power with the defendant, wluch he could not 
resist, he was not responsible , and tha.t knowledge was the test. 

"In Queen v. McNctyhten, tried in 1843, Dr. Monro testified that an insane 
person may commit murder, and yet be aware of the consequences; that lunatics 
oftct1 manife!-.t a high degree of clc\·erncss and ingenuity, and exhibit occasion
ally great cunning in escaping from the consequences of such acts; and that he 
considered a person laboring under a morbid delusion to be of unsound mind; 
that in<.;anity may exbt without any morbid delusion; th:tt a person may be 
of unsound mind, and yet be able to manage the usual affairs of life; that 
in~anity m:ty exist with a moral perception of right and wrong, ancl that this 
is very common. Eight experts g<we their opinions, going to show that the 
defendant had committed the act in question under the influence of a morbid 
delusion which deprived him of the power of self-con trol. Their testimony, in 
sub~t:mce , was that the defenrlant was insane, ancl that knowledge of right and 
wrong was not tile test. The medical testimony w:u; so strong that the court 
~topped the trial, and substantially directed the jury to acquit the clefcncfa.nt; 
but Chief Justice T1XD,\L instructed the jury that knowledge was the test. IL 
docs uot. appear how the cle!end:tnt could be acquitted by that te::.t.2 

"lt) R. v. Pate, tried in 1850, Dr. Conolly testified; 4 I have con"crsecl with 
the· prisoner since this transaction, and, in my opinion, he is a per.son of unsound 
mine!. I am not awarC' that he suffers from any particular delusion. Ile is well 
aware that he has clone wrong, and regrets it.' Dr. 1Honro testified: 'I have 
had five inter\'iews with 1Hr. Pate s ince this transaction, ancl, from my own 
obserrntion, I believe him to be of unsound mind. I agree with Dr. Conolly 
that he is not l<tboring un<kr any specific delusion. I think he may ltave known 
\'cry well what he was doing, and J1avc known t.h:tt it. was very wrong; but it 
frequently happens with persons of cliscasccl mind that they will per\'Crscly do 
what they kuow to be wrong.' Mr. Baron ALDEHSO~ instructed the jury that 
knowlcdg~ was the test. 

u In R. v. Totonl<'y, tried in 18G3, Dr. Winslow testified: 'I think that at this 
present moment he is :t man of clemngcd intellect. Il e was deranged on the 18th 
of November, :md I thought still more so la;.;t night when I saw him the second 
time.' The witness was asked: 'If the present state of mental derangement 
existed on the :!lstof August, would it be likely to lead to the commission of the 
nd then committed! 1 His answer was: 4 l\fost undoubtedly. Assuming him to 
h:tn..: been on the 31st of August as he was on the 18th of November and ycster-
1i.1y1 I do not belic\'C that he was in a condition of mind to estimate, like a sane 
man, the naturl'.! of his act nnd his legal lh1bility. 1 The witness further testified: 
' li e docs not appear to hn.,·e a. 1'ane opinion on n. moral point. I have no doubt 
he knows that these opinions of his arc contrary to those generally entertained, 
and that if acted upon, they would subject him to punishment. I should think 
he would know that killin!? a, person was contrary to Jaw, and wrong in that sem;e. 
I ~houlcl think th~it, from his saying be should be hanged, he knew he had clone 

I An. Hcg. Jg.jO,Purt'.?, Jl.'.?G'.?. 

:.'I 

~ .\n. neg. 1843, PUl'LZ, pp.35, 399. 
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Note~. 

wrong.' Dr. Gisbornc tc8tif1cd, 'lhat the prisoner's hrn~un~e implied that hf' 
knew that what he had douc was pu11h•h:1blc, but. that hl·-tht• witm.'s-;-lw
licved he woulcl repeat the offence to-morrow.' l\lr. Baron M.\ltTL'\' in-.,tructcd 
thcjurythatknowlecl;?C wa$ the tci:;l. 

" In these the lc-.timony of the experts tlu: idcn, that 
knowledge of and L~ th<.: Lt.'~t. J\ ud the of this cri-
dcnce coupled the rule by the conrt to the jury that knowledge 
is the tci:;t, brought the conflit'L with it--t•lf. Either the experts testi-
fied on a. question of law, or the courts tc-.tiflcd on a question of fact. The 
conflict was only rt·ndl'rcd 1L lilllc more palpable in People v. D1mU11gto11, 
tried in New York in 18Jli. Experts tc-.tiflcd, as they h:n·e long tc8titlcd in 
Euglancl ancl elsewhere, that a man without <lclui-.ion may be irrcsponsibh: 
by reason of insanity1 for an act which he knows to be :i crime the consc
<1ucnccs of which he underl'tan<\... One expert testified that he dcftnccl insanity 
as tt disease of the brain by which tlte freedom of the will is impaired, :rncl 
that almost all ins:111e people know right from wrong. The knowledge tc.'it of 
insanity, as laid clown by the En~.!'li,;h jud;.;-cs in their OJlinions given to the House 
of Lords in what is called the 1llcNa9hlen's Case, 1 w:u; read by coun~d to the 
experts; the experts wc1·c clircc:tly askccl their opinion of that test, and they tes
tified that they did not agree with the English jutlges 011 that subject. The same 
knowledge test, as laid down hy the Supr.crne Court of New Yol'k": wns rc:u.I to 
one of the expert~, and the same kmc\ of testimony W;tS repeated. The court 
instructed the jury that knowledge was the tc:-.t.3 

In Com. Y. RO!fers, one expert te~tillecl that insane per~on:-i generally know the 
di"-tincti0n between ri: . .d1t ancl wrong:. The opinion of three experts was, th:.tL 
tlle defendant w;1s insane i that his reason h:ul been on:rbornc by delusion, antl 
:i.n insane and irrc~htiblc impul~e or paroxy~rn. ln coming to that conclusion, 
it docs not appear that they were guided by the knowledge test; and, upon their 
testimony, it would seem, that, in their opinion, knowlccl~e was not the tc:-.t 
The court in"l.ructed the jury that knowledge was the test. ln the application 
of that test to the e\·idcncc, the court adopted the lan~uage of the expert" iu 
rcl:1tion to delusion and impulse, intending apparently to use delusion anti 
impulse, not as a. subHitnte for the knowlcd~c tc~t, or a~ a modification of it 1 

hut as an illustration of a. proccc;;s by which the knowledge of the wrongfulne:- ... 
of the act might be suddenly rcmo\·ccl. The jury were unable to unclcr~tancl thi 
hl·w in the form in which it was stated in the in;::tructions, and, :.1ftcr con!l;idcriu!! 
the question of came into court1 and asked whnt dt•!!n·1 

of insanity would amount to <t bul. the court added uotbiug to tbl· 
instructions previously givcn. 4 

" l t is the common practice for expert;:;, under the on.th of a witnes~, to inform 
the jury, in substance, that knowledge is not the test, and fol· the jml~c, not 
under the 0:1111 of a witness, to inform the jury that knowledge is the te:-t. And 
the sitna.tion is still more impressive, when the judge is forced by an impulse of 
humanity, as he often is, to sub;::tantially n.ch·i;::c the jury to acquit the accu,,.ctl 
011 the testimony of the experts, in violation of the tc:st asserted by himscU. 

1 I c. & K. 131. • Heport of the trial or Com. v. Rogers, 
2 Freeman ,,. People, 4 Denio, 38. U9·1G6, 27G-27i:l, 281; •· c., 7 Mete. 500. 
3He11ort of the trial of reople 1·. llunt· 

inoton, 2;,;, 2GO, 'WI, :W3,:!l~-..:?G!l,'1:0, 271, .u;_ 
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The predicament is one which cannot be prolonged after it is realized. If the 
tcl't:-:i of in'-anity are matters of Ja.w, the practice of allowing experts to testify 
what they are, shoulcl be discontinued; if they are rn:1tters of fact, the jucl~e 
should 110 longer testify without being sworn as a witness and ~howing him~clf 
qu:liiflcd to testify as an expert. 

"To say tlmt the expert testifies to the tests of mentul di.:;ea~e as a fact, ancl 
the judge declares the test of criminal responsibility as :t rule of law, is only to 
state the dilemma in another form. For, if the alle,Zecl act of a defendant, w:h 
the act of his mental dise:ls<:, it was not, in law, his act, and he is no more 
re!;ponsible for it than he would be if it had been the act of his involuntary in
toxicatio n, or of any other pcr;:;on using the defcndant1 !:> h:md against his utmo~t 
resistance; if the defendant'~ knowledge i" the test of responsibility in ouc of 
thl'sc cases, it is the test in :tll of them. If hC' clocs know the act to be wrong, he is 
cqunlly iL·rcsponsiblc whl'tber hl.., will is O\'ercomc, and his hand used, by the 
irresistible power of his own mental cli">C:lse, or by the irrcsi.o;;tiblc power of an
othcl' person. 'Vhen disease is propelling uncontrollable power, the man is as 
innocent a.s the weapon, - the mental and moral clements arc as g:uiltl<:ss as the 
m:1terial. If his mcutal, moral, alld bodily strength is subjugate<l ancl pressed to 
an iin-oluntary service, it is imm:1tcri:1l whether it is clone by his disease, or b~ 
another man, or a brntc or any physical force of art or nature set in opcralio11 
without :tny fault on hi s part. If a. man, knowing: the difference between right 
au(] wrong, but dcprh·cd 1 by eithe r of those agencies, of the power to choose be
tween them, is punished, he ilS punished for his inability to make the choice- L.; 
punished for incapacity; and th:tt is the YCry thing for which the law says he shall 
not be punished. H e might as well be puni~hcd for an inc:,lp:lcity to distingui~h 

~1i~11~ ~~~1~11i ;:re~~~~~· :/~l~·e ~~~r~:~;~ pa~~;c~~c::~!si: :~\ :~~~~~~~~e <~~~1:1~;i~:~1!~11n~~~:~.~~ 
for :t mnn knowing the wrongfulness of an act, to be 1·endcrccl, by mental disease, 
incapable of choosing not to do it and of not doing il, - and wheth~r a. defend
ant, in a. particular instance, has been thus inc:tpacit:1tcd,-are obviously ques
tions of fact. But, whether they are questions of fact or of law1 when an expert 
tc . ..,tilles that there may be such a condition, and, that, upon personal examina
tio n, he thinks the c\efcnc\ant is or w:1s in such a. conclition, that his disca.sc ha .-, 
overcome or suspended, or temporarily or permanently oblilcratecl his capa.cit~ 
of choo~i ng: between a known right and a. known wrong, anc\ the judge says that 
knowledge is the test of capacity, the jlldgc f\atlycontradicts the expe r t. Either 
the expert tc!'ltiflei;; to law, or the jud~e u•-.title" to focl. 

"From this clilC'mm:1, the :lllthorities :ifforct uo escape. 
"The whole diflkult.r i«, that court.; ha\·c untlcrtakcn to tlecl:irc tktt to b<: 

law which i~ a matter of fact.. 
trial of the prl"•cnt c:l'-'1.', 
knmr\cdJ.!(' 1101· dclusiou i,; the the jury that all tests 
of meuta\ <ihC>:1:-.c arc purely matters of fact, ancl that if the homicide was the 
off..;pring or product of mental dise:1sc in the clcfcnclant, he was uot guilty by 
rca-;ou of insanitr.'' 

One year later, in a Yer.\' cxh:iu.o:tin• judf!mcnt, thl' doctrine of this case wa~ 
affirmect.1 

1Stnte1·. Jone!<, :m :-.. II. 31i'.1; '.1 .\m. Dec. 2~:! (i"'il). 
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Notes. 

The New Jfamp:shirc doctrine is followed in lllinois 1 and Indiana.2 

§ 28. Insa.ne Delusions. -A person :tcting under an insane delusion is pro
tected in case he would have been justified in his act had that insane delusion 
been true.3 This was clearly laid clown by the judges in their answers in Mc
.Naghten's Case.' Judge Cox's learned charge in Guiteau's Case h:lj "gone a. 
great wny to finally establishing the rule that delusion 1 to constitute a defence, 
must be objectiYe as distinguished from subjective. They must be delusions of 
the senses, or such as relate to facts or objects, 11ot mere wrong notions or im
pressions; and the aberration in such case must be mental, not moral, and must 
affect the intellect of the indi\·iclual. It is not enough that they show a diseased 
or depraxed state of mincl, or an aberration of the moral feelings, the sense of 
right and wrong continuing to exist, although it m:iy be in a perverted condition 
To enable them to be set up as a. defence to an indictment for a, crime, they muist 
go to such crime objectively; i.e., they must invoh'e an honest mistake as to the 
object a.t which the crime is clirectecl.f• The clisLinction before us may be illus
trated by Levet's Case, which has never been questioned, and which has been 
s:tnctionecl by the mo~t l'il!id of the common-law jurists, where it was held n 
sufficient defence to :tn indictment for m11rcler1 that the mortal blow was struck 
by the defendant under the delusion that the clcccasecl was a robher1 who had 
entered the housc.6 It would have been otherwiise had the delu~ion been that 
the victim was :l political opponent whom it was politic to remove. To this 
effect is the opinion of Chief Justice SHAW, in 1844, in Com. v. Rogers:• '.Mo
nomania,' said this eminent juclge, 'ruay operate as an excuse for criminal act,' 
when 'the delusion is snch th:tt the person under its infl.ucnce has a real and fl.rm 
belief of some fact, not true in it:sclf, but which, if it were true, would excuse 
his act; as where the belief is th~tt the party killed had an immediate design upon 
his 1ifc1 and under that belief the insane man kills in supposed self-defence. 
A common instance is wlu•l'e that the ac.t he is doing is done by the 

deltisiveiut sincete belirf that 
comniand of a supei·ior power, which supersedes all hu· 

man laws of nature." To make such a delusion a defence, how· 
ever, there must be no consciousness of the \\TOn~>'fulncssof tJ1c act to which the 
delusion prompts. If there be reason enough to dispel the delusion; if the de· 
fenclant ob~tinately refuses, under such circumstances, to listen to arg-umcnts by 
which the delusion could be clispcllc<l; if, on the contrary, he cherbhcs such de
lusion, and makes it the pretext of wrongs to other.s, -then heJs rc!'iponsiblc for 
such wrong. Thus, in a case of homicide in Delaware, in 1851, the clecca!'<ed 
l)cing the defendant's wife, the defence was delusion consisting in ~L belief that 
his ·wife was untrue to him, that his chilclren were beg-otten by 11is wife's infer· 
course with another, and that sundry conjurations were being- practised upon 
him, and the eYiclencc showed that he was a shrewd ancl wealthy business mao. 

i ]loppsv.Peoplc,31 lll.385. 
2 Bradley v.Statc, 31 Ind. 492(1869); Ste· 

vensv.State,31Ind.48;!(1869). 
3 Fain v. Com. iS Ky. 183 (18i!1); Com. t•. 

Rogers, 7 Mete. 500 (ISU); Cunningham t•. 
Statc,5Glliss.2G!l(ISW); Statcv.)lcwhertcr, 

4.6 Iowa,SS(IS"ii); Boswell v.State,63 Ala. 
307(18i6). 

t .Ante,p.150. 
& Sec R. v. Ilurton, 3 F. & F. ii2; R.v. 

'rownley, 3 F. & t'. ~m. 

~ ~-~=:~~ :~e, Cro. Car. 438. 
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United States v . Lawrence. 

The court char!;ed the jury that if n. person, otherwise rational, commit a homi
cide, thou~h affected by delusions on subjects with which the act is connected, 
he is criminally responsible, ii he ·were capable of the perception of conscious
ness of ria:h t and wrong as applied to the act, and had the ability through that 
consciousness to choose by an effort of the will whether he would do the deed. 
And this is good law.' 1 ' 2 

ln United States v. Lawrence, 3 the prisoner was indicted for shooting at General 
Jackson, then President of the United Sta.tes, with a pistol with intent to kill. 
On the trial t he fact that the prisoner was at the time under a. mental delusion, 
supposing himself to be King of Englanc1 1 and of the United States, as an ap
pcnclagc to England, and that President Jackson stood in his way in the enjoy
ment of his right, was proved. The jury found him not guilty, by reuson of 
insanity, and he was rema.nded to gaol by the court, as a person too dangerous 
to be at large. 

34.CranchC.C.5 (l~). 





CHAPTER II. 

THE BURDEN OF PROOF OF INSANITY. 

BURDEN OF PROOF ON PRISONER-TEST OF INSANITY. 

STATE v. PRATT. 

(1 Houst. Cr. Cas. 249.] 

In the Delaware Court of Oyer and Terniiner, Ma'!/ Tetm, 1867. 

STATE v. DA.."13¥. 

[Id. 167.) 

In the Delawm·e Gow·t of Oyer and Tenniner, Novembet, 1864. 

Before Hou. Eow.um W. GILPrn, C. J. 

1. Particular Right a.nd Wrong Test. -The test of the responsibility or irresponsibility 
ofn.person for a criminal actdonewhileinanallegedstateofinsaniLyis,washeat 
the time and as touchingthatactsaneorinsane? JI he had sufficient mental capa 
city at the time of commitungit, to distinguish between the right and wrong of that 
11nrticularact,andtoknowthatitwaswrong, helscriminallyresponsiblefor it. 

2. Burden of Proof.-1'he priscncr must prove the pica ol insanity beyond a reasonable 
doubt;otherwisethepresumptlonotsanitywillremainintullforce. 

The prisoner, Joseph ,V. Pratt, was iudicted for the murder, in 
Wilmington, Delaware, on April 29, 1867, of Joshua Pusey Smith , 
whom he suspected of criminal intimacy with his wife. The defence 
was insanity. 

1lloore, Attorney-General, and Higgins, for the State. 
T. F. Bayarcl (Wayne JlictcVeigh with him), for the prisoner. 
On the trial, after charging the jury upon the law, where a man finds 

another in the act of adultery with bis wife, and kills him, G1Lr1N, C. 
J. 1 said:-

The other ground of defence relied on by the prisoner, is insanity; 
nncl, therefore, it is proper I should also explain to you the law on this 
subject. Insanity may be either total or partial in its character. So 
also, it m!ty be total and permaneut; or although total in its natm~e, it 
may he hut temporary in point of duration. Of course, a person totally 
and permanently insane, is incapable of committing any crime wbatso_ 

(327) 
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ever i because the will and judgment of the man, being oYerbornc and 
obliterated by the malady, 11is ac:t cannot justly be considered the Yo). 

untary act of a free agent, but rather the mere act of the body without 
the consent of a directing or controlling mind. So, too, in regard to 
total, but temporary insanity. If the insanity be such, for the time he· 
ing, as to utterly overwhelm the reason and conscience, the will and 
judgment, the accused cannot be justly held criminally responsible for 
acts done during the continuance of such temporary insanity. 

As I have just intimated, there may exist a state of mind called par· 
tial insanity, sometimes denominated in the law, monomania, or insane 
delusion, which delusion consists in a fixed belief in the existence of 
certain things purely imaginary, as real facts, when, in truth, they have 
no real existence ·whatever. Insane delusion is that state or condition 
of the mind which gives to airy nothing a local habitation and a name. 
But in this case, it is insisted that the cause was not imaginary, buttha.t 
it was real and substantial. 

Now, whether partial insanity is of such a character as to exempt 
a person from criminal responsibility for wrongful acts, is always a ques· 
tion of vital importance; and its solution must necessarily depend upon 
the nature and intensity of the delusion, the force and degree of its con· 
trolling power over the will and conscience, and especially, and above 
nil, whether the act which is charged as constituting the crime, was 
committed under the direct and irresistible influence of such insanity. 
Partial insanity, even when it is clearly shown to exist, is not always or 
necessarily an excuse for crime. There are many varying shades of it, 
many degrees of it. It may becloud the intellect but a very little, or it 
may becloud it utterly, in respect to a particular subject. In order to 
exempt a person from responsibility for a criminal ac.:t, the controlling 
power of the insanity, whether arising from delusion or from a real 
cause, must be so intense and overwhelming as utterly tu deprive the 
party of bis reason in regard to the act charged as criminal. Tbe 
inquiry is always 1 in a case like this, narrowed down to the plain sharp 
question of the insanity of the prisoner at the time, and in respect of the 
criminal act charged against him. Was he at the time, and as touching 
that act, sane or insane? The insanity must have specific reference to 
the particular act charged as constituting bis offence. The question is 
not whether be was insane on any subject whatever 1 but whether he wa:, 
insane in respect to the particular act charged against him. If it were 
otlicrwise, there would be a total exemption from punishment for crime 
committed under any species of partial insanity, notwithstanding the 
fact that such insanity might not, in any degree, have impaired the 
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mental capacity of the accused 1 to distinguish between right and wrong 
in rcispect t.o the particular act charged as constituting his crime. If 
the prisoner had sufficient capacity at tbe time to distinguish between 
the right and wrong of that partienlar act, if he had sufficient capacity 
to know that that act was wrong, he is responsible for it, and for all its 
fatal consequences. 

If, howe,·er, you shall be satisfied from the evidence before you that 
at the time when the mortal blow was given, the prisoner had not a 
sufficient degree of reason to enable him to distinguish between the right 
and wrong of that act; if, in other words, his reason was at the time so 
overbome or obliterated as to render him incapable of knowing or com
prehending that that act was wrong, he is not criminally responsible for 
it, however fatal the result may have been. But if at the time the act 
was committed, he possessed sufficient mental capacity to comprehend 
the nature or character of the act and its probable consequence; or if 
he understood the nature of the act he was doing, and bad reason suffi
cient to know tha.t it was wrong to do it 1 he is legally and justly 
responsible for such act, notwithstanding he may at the time have been 
laboring m some degree under partial insanity. For aft.er all has been 
said that can be said in elucidation of the subject, we are compelled to 
return to the plain and simple question whether the prisoner, at the 
time he committed the act, had sufficient mental capacity to distinguish 
between righb and wrong in respect to tlrnt act. If he had, he is 
responsible; if he had not, he is not responsible. Now, in this case, 
the criminal act charged against the prisoner is the felonious killing of 
Joshua Pusey Smith with express malice aforethought, to which charge, 
as we have· seen, be sets up the defence of insanity, and claims at your 
bands an acquittal on this gro"und. If he bas sustained this plea by 
satisfactory evidence, he should be acquitted; if he has failed to estab
lish the fact of insanity by satisfactory proof, he ought not to be per
mitted to escape punishment on this ground; and if he killed the 
deceased, he should be convicted. And now, gentlemen, before t:1king 
leave altogether of the question of insanity, it is my further duty to 
state to you, at le!l.St briefly, certain primary and cardinal rules or tests , 
by which, under your oaths, you must be guided in order to arrive at 
a proper solution of this question. 

The first great rule on this subject is this: Every man is presumed to 
be sane, and to possess a sufficient degree of reason to be responsible 
for his crimes until the contrary be proved to the satisfaction of the 
jury. This rule is fundamental 1 and of universal application; it meets 
you at the very commencement of your inquiries , and you must carry 
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it witb you in n.11 your deliberations. You must, therefore, gentlemen, 
fully understand and remember throughout n.11 your investigations, that 
the prisoner is to be considered by you, to be a sane man, nnd capable 
of committing crime, until his insanity shall be clearly or satisfactorily 
established by the evidence; on this ground you must take your stnnd 1 

firmly and squarely, if you expect ever to arrive at a just or proper 
decision of this case. 

In the next place, insanity being matter of defence, the second great 
rnle is, that the burden of showing it, lies on the prisoner. It must be 
proved as any other fact to the satisfaction of the jury. If the proof 
does not arise out of the evidence offered by the State, the prisoner 
must establish the fact of insanity by distinct evidence, and pro\'e it 
beyond a reasonable doubt; otherwise the presumption of sanity or 
soundness of mind will remain umebutted and in full force. Exhibition!; 
of mere eccentricity of mind, manner or conduct, mere passionate 
jealousy, or \'ehement suspicion of adultery, however well founded, or 
bhowing that the prisoner was at times afllicted with a sort of mental 
strabismus, or squinting of the mind, will not be sufficient to excuse him 
from the consequences of bis criminal acts. The law rcquil'eS more 
than this; the proof must go beyond this; the proof must establish the 
fact, that the prisoner, at the time he coinmitted the act of killing, was 
incapable of distinguishing between right and wrong in respect to that 
fat~! act. 

Having thus stated to you the general law of felonious homicide, as 
well as the n1les and principles of law applicable to the grouncls of 
clefence relied on by the pl'isonet\ I now reverse the order in which I 
have prnscnted these se,·eral matters, nnd charge you in conclusion as 
follows: -

First . If you shall be satisfied from thcevi<lence, beyond a reasonable 
doubt, that the prisoner, at the time he strnck the mortal blow was 
13.boring under such a disease of the mind as to render him for the time 
being incapable of distinguishing between the right and wrong of thnt 
a('t, you should acquit him on the ground of insanity, and should so 
return your verdict. 

Secondly. If, bowe\·er, you shall not be satisfied from the evidence 
that he was, at the time of committing the act, an insane man, then it 
will be yolll' duty to consider, whether he found the deceased in the act 
of adultery with his wife and then and there, in the first transport of 
passion, instantly inflicted the mortal blow. If you shall be satisfied 
from the evidence that the prisoner killed the deceased, Joshua P. Smith 1 

in -.uch a position, :md under such circumstances, then he is guilty of 
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manslaughter under our statute, and your verdict should be guilty of 
manslaughter in killing the said Joshua P. Smith, whilst in the act of 
adultery with the prisoner's wife. 

Thirdly. But if you shall not be satisfied from the evidence that the 
prisoner found the deceased in the act of adultery with his wife, and 
then and there, in the first transport of passion, instantly struck the 
mortal blow, but that, on the contrary, he killed the deceased on the 
ground of previous acts of adultery, then we say to you 1 that he is guilty 
of murder, either in the first or second degree, and in which degree you 
mu ... t determine from the evidence. 

And in order to aid you in passing on this question, I repeat to you that 
whercYer there exists a design or intention deliberately formed in the 
mind of the accused to take life, and death ensues from his act, it is 
murder with express malice, and therefore, murder in the first degree. 
But where there exists no design or intention to take life, but death 
results from an unlawful act of violence on the part of the accused, and 
in the absence of ndequate or sufficient provocation, il is murder by or 
with implied malice, an<l consequently murder in the second degree. 

Verdict-'~ Not guilty by reason of insanity.'' 

STATE v. DA:-JBY . 1 

The pl'isoner, John Danby, was indicted for murder in tbc fast degree, 
in killing John Barnett, a.Uas John Burnett, in Wilmington, Delaware, 
on October 8, 186.J . The defence was insanity . 

. i.lloote, Attorney-General for the State; D. 111. Bates (Gordon with 
him), for the prisoner. 

The Court, G1LPIN1 C. J., charged the jury . 
.tVter recapitulating the facts proved and not disputed in the case, and 

remarking that if there were no other matters to be noticed in tl!e case. 
they would constitute murder with express malice aforethought, and of 
the fir t degree under the statute; but, as this was denied upon the 
ground of insanity on the part of the prisoner, he would now proceed 
to speak of that defence. In former times, indeed, as late as the early 
part of the last century, it was considered by the courts that insanity. 
in order to protect a person from responsibility for crime, must be total 
in its character, either manifesting itself in wild, ungovemable, irra
tional and incongruous actions, or in stupid and passive imbecility. In 

1 Seea11te,p.327. 
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other words, it was held that to be insane, so as to protect the party, he 
must have no more ren.son than a brute, an infant, or a wild beast. It 
does not seem to have entered into the conceptions of men at that enrly 
day that n. person might generally behave in a perfectly sensible mnnncr 
and yet be insane upon some one or more subjects. They do not seem 
to have been able to comprehend that he might be capable of reasoning 
well or learnedly on most subjects, whilst in respect to some one subject 
he might be utterly deranged. Such was the okl rule of law - a rule 
severe and cruel in the extreme. And I am happy to say to you, that, 
in consequence of the improvements which ham since been made in 
medical science and jurisprudence, more enlightened views as to the 
effect of disease upon the human mind have, at length, prevailed upon 
men; and that under the influence of a clearer, a wiser, and more 
benevolent appreciation of Christian obligation, the sharp severity and 
inhumanity of this ancient doctrine has gradually given way, and thnt 
now, at this clay, the plea of insanity stands upon the solid ground of 
humanity, reason, and justice. 

A man may be totally and permanently insane, and, in such case, all 
his acts are excused - he is incapable of committing crime. This is 
called, generally, insanity. Or he may be totally, but temporarily, in
sane - that is, altogether insane on all subjects for a. time, and insane 
to such a high degree that, for the time being, the reason, the con
science, the will, and judgment arc utterly overborne, overwhelmed, and 
obliterated, so that an act done during the continuance of the malady 
cannot be said to be a voluntary act, or the act of a free agent, but the 
mere act of the body without tQse consent or concurrence of a. control
ling mind, being the result rather of an irresistible and uncontrollable 
impulse. For acts done during the existence of such a state of insanity 
the accused is not criminally responsible. Or a man may be but par
tially insane, and where this is the case, it is called monomania, or 
insane delusion, and this insane delusion consists in a belief of the 
existence of certain imaginary things as facts, but which are not facts, 
and, therefore, h::L\'e no existence, and which no reasonable or rationnl 
person could or would believe. Now, whether such partial insanity can 
be held sufficient to exempt a person from responsibility for criminal 
acts will depend upon the peculiar circumstances of each particulai" case. 
The nature, the force, and effect of the delusion, the degree of its in
tensity and controlling power, and whether the act done wn.s committed 
under the direct and irresistible influence of such insane delusion, are 
matters of vital importance in determining the question of responsibil
ity. It is not every wild and frantic humor of a man, or strange and 
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unaccountable language or conduct that will show him to be laboring 
under insanity. The law requires something more than this. Nor is 
partial insanity or insane delusion always, or necessarily, an excuse for 
crime. On the contrary, it can only be so considered where it utterly 
deprives the party of hi s reason in regard to the net charged as criminal. 

The question is not whether he was insane upon any subject whatever 
but whether he was insane in respect to the particular act alleged us 
constituting his offence. If it were otherwise, there would be an abso
utc immunity from punishment for crime committed under any species 
of insane delusion whatever, although such insane delusion might not 
in any degree becloud or obliterate the mental capacity of the accused 
to distinguish between right and wrong in regard to the particular crim
inal act with which he stands charged. If be is capable at the time of 
distinguishing between the right and wrong of that act, if be knows 
and understands that that act is wrong, be is responsible. But if he bas 
not, at the time, a sufficient degree of reason to distinguish between the 
riglit and wrnng of that act, if he does not know and. understand that 
that act is wr1.mg, be is not responsible. And therefore, although he 
may be laboring under partial insanity, if he st.ill understands the nature 
and character of his act and its consequences, if he bas a knowledge 
t.lmt it is wrong, and mental power sufficient to apply that knowledge to 
his own case, and to know t.hat if he does the act he will do wrong, 
such partial insanity is not sufficient to exempt him from responsibility 
for crime. This doctrine has been fully and clearly established by 
numerous well-considered decisions, both in England and in this coun
try. The inquiry, therefore, in such cases, as you must have already 
perceived, must always be brought down to the simple, but sharp, ques
tion of the sanity or insanity of the accused at the time and in respect 
to the criminal act done by him. In this case the criminal act charged 
against the prisoner at the bar is the felonious killing of John Barnett 
with express malice aforethought. To this charge the prisoner sets up 
the defence that at the time that he did the act he was an insane man, 
and on this ground be claims an acquittal at your hands .. 

And now, gentlemen of the jury, having made these few remarks 
touching the subject of insanity genera.lly, and in explanation of the 
principles of ln.w involved in the proper consideration of the question at 
issue, I now proceed to state to you briefly those rules and tests by the 
light of which, it is your duty as good citizens and sworn jurors to be 
guided in investigating and considering the eddence before yon, and in 
making up the verdict which you shall feel >rourselves constrained to 
return as the conscientious result of your deliberations. These rules 
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are but few in number, and nre as plain nud simple as the nat.me of the 
subject will admit of. They, in fact., substantially embody all the learning 
and all the lrtw on this subject. \Vhatcver difficulty or embarrassment 
yon may encounter in your investigations will, I n.m sure, mainly nrisc in 
applying the facts before you to the b.w of the case. I do not know tlrnt 
you will have any difficulty of the kind, but if you should, I feel very 
confident that a careful examination and consideration of the testimony, 
coupled with an honest and earnest purpose of mind and heart to arrive 
at the truth, will lead yon to a just and ~atisfactory conclusion of your 
labors. The first rule, gentlemen, is this: E\·cry man is presumed to be 
sane, and to possess a sufficient degree of reason t.o be responsible for 
his crimes, until the contrary be proved to the satisfaction of the jury. 
This tule is primary and fundamental. It meets and challenges your 
attention ·at the very thresh.old of yom inquiries. The prisoner at the 
bar, therefore, is to be considered by you to be a sane man and capable 
of committing crimes until the contrary be clearly and satisfactorily 
established by the e''idence. You will, therefore, gentlemen, take tbi~ 
rnle with you as the very ground upon which you must stand in prose
cuting your inquiries upon this question. Secondly, insanity being mat
ter of defence, the onus or burden of showing or pro"ing it lies on the 
prisoner. It is true such proof may sometimes arise out of the evidence 
offered by the State, but if it does uot so arise it must be made out 
from distinct evidence offered on the part of the prisoner; in either cac.;e 
it must be clearly sufficient to prove the fact of insanity, otherwi~e tlll' 
presumption of sanity, Ol" soundness of mind, will stand umebut.ted and 
in full force. But to establish a defence on this ground, it must be 
clearly proved that at the time of committing the act of killing, the pris
oner was laboring under such a defect of reason from disease of mind, 
as not to know the nature and quality of the act he was then doing, or 
if he did know it, that be did not know be was doing what was wrong. 

If, therefore, this condition of insanity has been clearly and satisfac
torily establisbcrl by the evidence, you ought to acquit the prisoner. 
If, on the contrary, he has failed to establish clearly and satisfactorily 
such a condition of insanity as I have described, it will be your duty, 
however painful, to return a verdict of guilty in manner and form as he 
stands indicted. I S!tY guilty in manner and form as he stands indicted, 
because if guilty at all, he is guilty of murder in the first degree. 

You thus perceive, gentlemen, that the prisoner's capacity or want of 
capacity at the time to comprehend the difference between ri~ht and 
wrong in respect to the Ycry act with which he stands charged, b the 
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test by which must he determined the question of his criminal respon
sibility. 

I brwe now finished what I had to say on the law of this case. It is 
the duty of the comt to expl::tin the law to the jury. I have endeavored 
to discharge this duty according to my best judgment and most consci
entious convictions. But your duty, gentlemen, which commenced 
with mine1 is not yet ended; the most important part of this duty yet 
remains to be done; and I pray God that he will not only impress your 
hearts with a due sense of the solemn responsibility which now rests 
upon you, but that he will also be pleased to enlighten your minds by 
imparting to you some portion of his own grent wisdom, so that you 
mu.y be enabled to arrive at the rnry truth and right of this cause, and 
a true verdict give according to the c,·idence. 

Verdict- Not guilty by reason of insanity. 

BURDEN OF PROOF ON PRrSONER-TEST-CONTINUANCE OF INSAN
ITY - DECL.,R.,T!ONS OF DECEJ.SED. 

STATE v . SPENCER. 

[21 N. J. (L.) 196.] 

In the Suprenie Goud of New Jersey, 1846. 

Before JlOllN'LILO\n;R, J. 

J. The Test of Insanity is whether the accused at the time or the commission of the crime 
wasconscioushewasdoingwhathe ought not to do. 

2. The Burden of P roof is on the accused 
3. The Continuance of Insanity Ji; pre11umed unle:os a lucid mterval b shown. 
t. Declarationsofthecleceasednrenoe\·illcnceoftheinsnnltyofthcprisoner. 

Jlousu1.owrn. J. 1 charging the jury. 
I now come to that part of the en.use which constitutes the m:l.in 

ground of dl'fcncc in this case, namely: Insan ity. This question in 
the nature of things, is the first one for you to consider. For it is of 110 

consequence what circumstances attended the .homicide, or in what 
manner the crime is varied in the eye of the law by those circumstances, 
if the prisoner was insane at the time of committing the deed. If he 
was insane, he is not nmenable to the law a.t !'tll for what he did. A 
person who is out of his miucl, and does not know at the time that what 
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he is doing is wrong, is not accountable for the acts committed by him 
while in that stat.e. If he commit a homicide while in that sta.te1 it is 
not necessary to look into the law of homicide at all to ascertain the 
distinctions which the law makes between different homicides i for such 
a person is not under the law-he is not amenable to it. The law is nll 
to be set out of the question as to him. Ile is, in one sense, a.n out
law, or rather, he is out of the law, and ougllt to tie secluded from 
society, in order that those who arc under the protection of the Jaw, 
may not be injured by him. 

Was then the prisoner at the bar insane at the time of committing the 
homicide? 

It is difficult to define, in set terms, what insanity is. "'e all have: a 
notion of what it is, and there is a great variety of phrases by which we 
are used to designate it. We say of a man who is insane, and bas com
mitted some atrocious act while in that state, "he was out of his bead," 
"he had not his senses at the time," " his mind was disordered," " he 
was crazy when he did it,"'' he did not know at the time what be was 
about," and other language of simlliar import. The simple question for 
you to decide, gentlemen, is, '~Whether the accused at the time of doing 
the act was conscious that it was an act which he ought not to do?'' If 
he was conscious of this, he cannot be excused on the score of insanity
he is then amenable to the law, and in that cise, if such is your opinion, 
from the evidence of the case, you will have to go on to the considera
tion of the circumstances attending the act, in order to distinguish to 
what kind of homicide it belongs according to the law of the land. 

But if it is your opinion that at the time of committing the act, he 
was unconscious that be ought not to do it, or in other words, incapable 
of distinguishing right from wrong, in a moral point of viP-w, then you 
have nothing further to do, but render a verdict of acquittal on the 
score of insanity. 

And here I am not sure but I might safely leave this branch of tbe 
subject in your bands without further comment, for I fear that further 
remark might tend rather to confuse, than to assist you. But probably 
counsel on both sides expect, and public justice may require, that I 
should lay clown to you what the law is as to what amounts to proof of 
insanity, and as to the degree of weight which different kinds of proof 
should have. 

I will remark, then, in the first place, that the law presumes a man 
sane until the contrary is proved. Hence, it has been repeatedly dccicled 
that the e\·idence of the pdsoner's insanity n.t the time of the act ought 
to be clear and satisfactory. If the evidence leaves it only a doubtful 
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question, the presumption of the law turns the scale in fa,·or of the 
sanity of the prisoner. In such cases the law holds the prisoner respon
sible for his actions . 

If it were doubtful whether the prisoner committed the act, then the 
jury ought to find in his favor; for when the jury find a reasonable 
ground for doubt whether the prisoner committed the homicide, they 
ought to acquit. Then the presumption of law is in favor of the inno
cence of tlte party; every man is presumed to be innocent until he is 
proved guilty. 

But when it is admitted, or clearly proved that he committed the act,. 
but it is insisted that he was insane at tlic time, and the evidence leaves 
the qu('stion of insanity in doubt; then the jury ought to find against 
him. li'or there the other presumption arises, namely, that every man 
is presumed sane until the contrary is clearly pro,·ed. 

I do not mean to say the jury are to consider him sane, if there is the 
least shadow of doubt on the subject, any more tlian I would say they 
must acquit n. man where there is the least shadow of doubt as to his. 
having committed the act. What I mean is, that when the evidence of 
sanity on the one side, and of insanity on the other, leaves the scale in 
equal balance, or so nearly poised that the jury have a reasonable doubt 
of his ins:lnity, then a man is to be considered sane and responsible for 
wh:\t he does. But if the probability of his being insane at the time is, 
from the evidence in the case, very strong, and there is but a slight doubt 
of it, then the jury would have a right, and ought to say, that the evi
dence of his insanity was clear. 

The proof of insanity at the time of committing the act ought to he
ns clear and satisfactory, in order to acquit him on the ground of insan
ity, as the proof of committing the act ought to be in order to find a 
sane man guilty. 

In the second place, proof that a man has at some former period of 
his life been afflicted with such insanity as would render him an u1rnc
countable being, and exonerate him from punishment, is not sufficient.
if it be also proven, or comes out in the evidence that he bas at any 
time since been so far restored to his right mind as to be capable of 
mornl action and of discerning between 1·ight and wrong. Otherwise, a 
man who had once been out of his right mind, might ever afterwards. 
commit any crimes he chose without being held responsible for it. If it 
were tme, that insanity never left a man, after once clouding his mind, 
then it would be enough to exculpate him to prove that he had once 
been insane. But it often occurs that men have turns, or "spells" of 
insanity, and then enjoy intervals of entire soundness of mind . Nm'll 

22 
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a1though they would be excusable for what they did in the paroxysm of 
maduess, they are by no means excusable for what they do when they 
]lave their senses. The question for you to determine is, not whether 
the prisoner was e\•er insane in the former part of his life; but whether 
he was insane at the time he committed the deed for which be is now on 
trial. His having been insane once, or several times before, may ren
der it more probable that he wa.s insane at the time of the homicide, if 
there is any direct proof that he was insane at the time. But stan ling 
by itself it proves nothing where the State shows a subsequent return to 
reason. Evidence of former attacks of insanity amounts to about this: 
It does not show that the prisoner was insane at the time of the homi
cide i but if there is any independent evidence that be was so, tbc former 
insanity increases the probability. The same remarks may be made 
with regard to the evidence of insanity in his family. Standing :.\lone, it 
amounts to nothing. It is no evidence that the prisoner was insane at 
the time of the homicide. But if there is some independent evidence 
that he was insane at the time of the homicide, it increases the proba
bility that he may have been. But, standing alone, it is the weakest kind 
of evidence, and but little consideration ought to be given to it. It is 
undoubtedly true that some families are more subject to insanity Urnn 
others. But that is no reason why the sane members of the family 
should be free from responsibility for their own misdeeds. Nor is it any 
'rery strong evidence tha,t the members of the family are tainted with 
the like disorder. I should feel hurt to suppose that my neighbors 
entertained a suspicion that my mind was disordered, merely because I 
had an unfortunate father or brother who was subject to turns of insan
ity. So feeble, indeed, is the influence which testimony of this kind 
ought to have, that many respectable jurists decide against its admis
sibility at all. But at all events, it can only have the effect of ndc!i"g 
to the possibility that the prisoner may have been insane, when he 
committed the homicide; standing alone, it is no proof whatever that 
he was. I again repeat what you are always to bear in mind, that this 
ground of defence which we have been considering can be of no avail 
to the prisoner, unless from the evidence you are convinced beyond a 
reasonable doubt that the prisoner was insane at the time of the homi
cide. 

In the third place, as to the degree of insanity under which the pris
oner must be proven to have been laboring at ti.Jc time of the homicide, in 
order to his exculpation. If you are satisfied beyond a reasonable doubt 
that he was insane, the next question for you to consider will be, 
whether his insanity was such as to render birn incapable of committing 
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crime. For there are many kinds of insanity, and there are nll degrees 
of insanity; and it is not every kind, nor every degree that will render a 
man irresponsible for acts of atrocity. Almost all the books declare 
that'' in criminal cases, in order to absolve the party from guilt a higher 
degree of insanity must be shown than would be sufficient to discharge 
him from the obligations of bis contracts." 1 "In cases of atrocity, the 
relation between the disease and the act should be apparent." 2 As I 
said before, if the LJl'isoner at the time of committing the act was con
scious that he ought not to do it, the law holds him responsible, and he 
cannot be exculpated on the ground of insanity, although on some sub
jects he may have been insane n.t the time. There is many a man whose 
mind is not right on some subjects, who is nevertheless perfectly him
self on n.11 other subjects, and who knows as well as you or I what is 
right and wrong; and whether or not he would be doing right or wrong 
in lifting up a murderous hand against bis neighbor. Several men of this 
kind have come under my own observation. One man will think himself 
made of glass, another will imagine himself to be a monarch or a prophet, 
or one of the heroes of history, another will be wild in some of bis reli
gious views, and yet each and all will ,know perfectly well that it would 
be wrong to kill a man out of revenge or provocation. Whatever the 
insanity of a person may amount to, if he is conscious at the time of 
committing an atrocious act, and has reason enough to know that be 
ought not to do it, he is guilty in the eye of the law. This was so ex
pressly decided by all the judges of England, except one, in a late case 
in tlin.t country. 3 Tbe question was put to them, ''·what is the law 
respecting alleged crimes committed hy persons aftlicted with insane de
lusion in respect of one or more particular subjects or persons, as, for 
instance, when at the time of tbe commission of the alleged crime, the 
accused knew he was acting contrary to law, but did the act complained 
of with a Yiew, under the inHuence of insane delusion, of redressing or 
avenging some supposed grievance or injury, or of producing some 
supposed public benefit?" To this question the judges answered as 
follows: "Assuming that the question is confined to those persons who 
labor under such partial delusion only, and are not in other respects 
insane, we are of opinion that notwitlistanding the party accused did the 
net complained of with a view, under the inftuence of insane delusion, of 
redressing or avenging some supposed grievance or injury, or of pro
ducing some public benefit, he is nevertheless punishable according to 

1 2Greenl. on Ev. , p . 296. s McNngbten'e Cnse, 2 Greenl. on Ev. 
' Ld. Er,.klne In lladlleld'g Case, 1500; 301, note. 

Cooper'9Tl':\Ctsou11ed.Jurie.,p.318. 
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the nature of the crime committed, if he knew at the time of committing 
such crime, that he was acting contrary to law." In the same cnse the 
judges also expressed themselves of opinion, that where a man commits 
:tn net, criminal in its nature, who labors under any particular delusion, 
as that eYery dog he sees in the street is mad, or any other particular 
delusion, his act as to criminality is to be judged of as if the thing he 
imagines to be true were really so. If a man is under the delusion that 
I am going to take his life, he would be exculpated in taking my life. 
But if he acted only under the delusion that I was going to carry off his 
property or pick his pocket, he would not be exculpated for taking my 
life, for those facts, if true, would be no justification of his act, unless 
he was also nuder the insane delusion that he bad a right to take my life 
for such an net. So you sec, gentlemen, that although a man may be 
partially insane, the law does not exculpate him any further thau the 
extent of his insanity. And the whole matter may be summed up in 
this: If the evidence makes it clear to your minds, beyond a reasonable 
doubt, that the prisoner, at the t ime of the act, was unconscious that he 
ought not to do it, he is to be acquitted ; but if not, then he cannot be 
acquitted on the ground of insanity, whether he was partially insane or 
not. 

It may be thollght by some persons that this is a hard law, from the 
possibility tliat some, who ought not to be held accountable for what 
they do, ma.y be i1wolved in the punishment due only to sane ancl con· 
seious criminals. But such persons should reflect on the object of pun· 
ishmcnt. The object of legal punishment is principally to prevent crime 
and preserve the peace of society. This is to be effected so far ns pos· 
sible without injustice to any. But human laws are imperfect
human knowledge is im15erfect; and if the law is to be administered 
upon such rnles only as would render it an impossibility that any one 
should be improperly condemned, or that error or injustice should eYer 
be done, then the administration of justice would be so impracticable 
that our courts, both civil and criminal, might as well be closed. Crim· 
innls would constantly escape merited punishment, and the il1jurecl par· 
ties, 01· the friends of the murdered, seeing the inefficiency of the law, 
would take the law into their own hands. This state of things has been 
exemplified to a considerable degree already in our own country, and I 
pray I may never see the day when it shall be exemplified in this State. 
'Ve must administer the laws with firmness, however much we may in our 
hearts pity the culprit i and we are bound to be jealous of those cle· 
fences, which call for the exculp:ition of the offender, when the crimi· 
nal act is clearly proved upon him. Otherwise, we shall have no security 
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for ou1· Ii Yes, 01· the lives of om· families . These considerations lie at 
the foundation of the law of insanity, as I h:we expounded it to you, 
gentlemen, in relation to excusing a man from the consequences of his 
own atrocious acts. The law is stringent and suspicious, snd it hns to 
be so. If it were not so, we shoulfl be overrun with crimes nnd atroci
ties committed under the plea of insanity, or of some ins!lne delusion. 
This is all tlrn.t is meant when it is said that insanity is a defence not 
favored in the law. It is not intended, and God and humanity forbid it 
ever should be, that courts should frown upon insanity as a defence, or 
that if a. jury are satisfiecl beyond a reasonable doubt that the act com
plained of was committed when the accusetl wns in!:ane, they should for 
one moment hesitate in pronouncing a verdict of acquittal, but is in
tended that they should see to it, that the defence is fully sustained by 
the evidence. 

As germane to these remarks, it is also my duty to l'emind you, 
gentleman, that outbursts of ungovernable passion do not excuse a man 
for any nets of atrocity he may commit under their influence; on tlie 
contrary they rnther aggravate his guilt. Men are bound to control 
their passions; and if they suffer them to run away with their reason and 
senses, they ought to suffer for it. One of the very objects of having 
laws to govern us, is to protect us from the fury of ungovernable pas
sion -whether that be anger, hat.e, envy, jealousy, OL' any other of the 
malignant passions, a man is equally culpable !or suffering himself to 
be goaded on by any of them to the commission of c;·imes at which 
humanity shudders. There arc cases, it is true, where long and fre
quent indulgence in violent passions has destroyed the balance of the 
mental powers, completely dethroned the reason, and terminated in con
firmed insanity. Then, of course, the man is no longer accountable. 
Ile is then only fit for the asylum or the mad-house. 

Fm11·thly. Having enlarged thus much on this difficult subject, it 
seems proper that I should add a few obse1Tntions on the nature nnll 
weight of the evidence which is usually adduced to prO\'C insanity. 
Th<' maa who commits a heinous offence against God and man, is un
doubtedly Yery unwise. The Sacred Yolume ca_lls him a fool i and in 
one sense, he is a madman. Ile m:l.dly gives wny to the instigations of 
t'1e evil one, or of his own evil heart. But this is not the kind of mad
ness thrtt is to excuse a man from the punishment. due to his crimes. 
If it wen.', there would be no such thing as crime, every act of crime 

would only be proof of the insanity of the perpetrator; and the greate:r 
the crime, the stronger the proof. When people say a man must h::we 
been crazy to have committed such an act, they must be understood ns 
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speaking figuratively. It is too unhappily tme, that man, conscious, 
sensible, reasoning man, is often found prostituting his natw·e so low, 
as to be guilty of crimes of the deepest <lye. 

I cannot yield to the doctrine which has been suggested, founded 
upon what is ca.lied moral insanity. Every man, howe,·er learned and 
intellectual, who, regardless of the laws of God and man, is guilty of 
mw·der, or other high and disgraceful crimes, is most empbaticn.lly 
morally insane. Such doctrine would inevitably lead to the most per
nicious consequences, and it would ,·ery soon come to be a question for 
the jury, whether the enormity of the act W!l.S not in itself sufficient 
evidence of moral insanity, and then, the more horrible the act, the 
greater would be the evidence of such insanity. On the contrary, in 
my judgment, the true question to be put to the jury is, whether the 
prisoner was insane at the time of committing the act; and in answer 
to that question, there is little danger of a jury's giving a negati,·e 
answer, and comicting a prisoner, who is proved to be insane on the 
subject-matter relating to 01· connected with the criminal act, or proved 
to be so far and so generally deranged as to renderit difficult, or almo:-st 
impossible to discriminate between his sane 01· his insane acts. 

I mean no disrespect to the learned writers on medical jurisprndence 
or other distinguished men of the medical profession. On the contrary, 
I consider the administrators of criminal law greatly indebted to them 
for the results of their valuable experience, and professional discussions 
on the subject of insanity; and I believe those judges who carefully 
study the medical writers and pay the most respectful, but discriminat
ing attention to their scientific researches on the subject, will seldom, 
if ever, submit a case to a jlll'y in such a way as to hazard the convic
tion of a deranged man. 

These remarks, and all I ha.Ye said, calculated to caution you against 
confounding mere outbreaks of passion, or mere acts of (lepravity 1 "ith 
that sort of insanity which excuses from punishment, you are nc. t to 
regard as the expression of an opinion on the part of the court, that the 
act of homicide committed by the prisoner, was nn act of criminal 
passion or revenge, or that it was an act of insanity. This is the ve1y 
question _you arc to dccille, and which it is my desire to submit to your 
decision uninfluenced by any opinion of mine. 

The evidence of insanity upon which a jury should rest, will vary 
with every case; but generally speaking, the evidence of those who sal't' 
the person accused every day immediately prmrious to the commission 
of the act, who were intimate with him, talked with him, ate and drank 
with him, and who testify to lti~ acts, his words, his conversation, hislookst 
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his whole deportment, is that on which a jury ought to pince the greatest 
reliance, the evidence of competent medical men, who have had frequent 
opportunities of observing him about the time in question, especially if 
they have been in attendance upon, or have visited him with a. view lo 
probe the" state of his mind, is entitled to very great consideration . It 
hus always been held that medical men ma.y give their opinions in eYi
<lcnce. These are always valuable, and more or less so according to 
their opportunities of observing the accused at, or about the time of ti.le 
twt complained of. But if they have not been in the habit of seeing 
bim, if they were not f::uniliar with his habits and symptoms, at or about 
the time in question, their opinions in relation to the particular indi
vidual, are of no more weight, and in my judgment, of not so much 
weight, as those of unprofessional persons of good sense, who h::we ho.cl 
ample opportunities for observation. 

One strong circumstance generally attending the commission of acts 
of violence by persons who arc really insane is, the absence of any 
:tpparcnt motive. It is not unfrequently their best friends, those who 
are most kind and attentive to them, who are the victims of their un
conscious and destructive violence. I do not say that this absence of 
apparent motive invariably exists in the cases ~f homicide and other 
atrocious acts committed by insane persons; but I say that it is gener
nlly the case. Hence, if we witness the perpetmtion of such an act 
without any n.pparcnt motive or object, but against every motive 
which would appear to be naturally influential with the person 
committing it, we are r.t once awake to the inquiry, whether he was in 
his sound mind, and if we can lay hold of any sufficient evidence that 
he was not So, this absence of appa..rcnt motive confirms us in the belief 
that he was insnne. 

But where the evidence of the case shows that there were strong 
motives of anger, jealousy, or hate to actuate the :\ccused. such motives 
ns might naturally induce a man of depraved and wicked heart, and 
Yiolent and ungovernable passions, to perpetrate the crime of which he 
stands accused, we cease to look for other causes of the deed committed, 
nnd naturaUy attribute it to those which so glaringly present themselves. 
\re, at once, unless the edclence of his being actually insane is forced 
upon us, attribute it to bis own wicked nature and the unholy indul
gence of his ungovernable passions. This process of our minds is 
nntural, and is founded in the truth and reason of things. You ought 
to inquire, therefore, gentlemen, whether in the case before you, the 
prison<'r at the bar committed the a.ct charged upon him as a crime, in 
tile ab::.enc::e of any such motive as would natw·ally in.tluence the mind 
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of a depraved man to the commission of acts of violence. If no such 
moLive existed, that circumstance will acld great strength to the proof 
of bis insanity i but if, on the other h::tnd he was assailed h.Y strong 
motives of revenge, or other passions, you have a right to infor that it 
was under the influence of these motiYes th::it he committed the <lccd, 
and not under the influence of insanity, unlc~s the proof of a.ctual in
sanity at the time is clear and co1win<:ing to your minds. 

I will take notice of one more consideration wbic:h it is proper for the 
jmy to regard in making up their Yerdil't in this case. It is this: It is 
undoubted htw that when a man is proved to have been once insane, 
the presumption is that he continues so until the contrary is shown. 
If I have left a. relative in England who was then afflicted with insanity, 
and I have not since hen.rd from him, the presumption is that he is still 
insane. True, he may have recovered i and since the humane metbods 
with which the disease is now treated have become general in civil
ized countries, the probability of recovery from mental derangement is 
greatly increased. Still, the presumption of law remains the same. 
The presumption is that my aftlicted relative is in the same condition 
he was when I left him. But if I learn that he bas recovered, or that 
11e has sane intervals, and is sufficiently restored to attend to his 
business, then the aspect of things is changed; there is no longer any 
presumption that he is still insane. So, in the case in hand, if the 
prisoner ha's proven that be was once insane, the presumption arises 
that he is still insane at this moment, unless the contrary be shown. 
The eddence on this subject is all before you, gentlemen, and the 
prisoner is himself before you, and if you have no evidence of lucid 
intervals since the time of the insanity proved, you must, of course, 
find him still insane, and insane at the time of committing the act in 
question . But if the prosecution has succeeded in showing that since 
the period of insanity (if any) proved by the prisoner be bas been 
himself conscious of right and wrong. and every way a responsible 
man, the presumption of insanity is done away. 

This, gentlemen, is all that I deem it my duty to say to you on the 
question of insanity as a defence. In doing this it bas been my object 
.and design to give you 1 in the abstract and without reference to the 
eYiclenc:e and the circumstances of this particul;r case, the law upon 
the subject of insanity when set up as a defence, both as respects the 
extent and cliaracter of that.. sort or degree of insanity which is required 
to constitute a defence, and of the evidence by which it may be estab· 
lishecl. And I hope I may not be understood b_v you as lrnxing, by 
any thin6 I have said, in the slightest degree indic.:ated any opinion tllat 



WHEN INSAXITY :\IA\" BE IXFERRED. 345 

Declaratious of Deceased lrrclen1.ut. 

the prisoner has failed to establish such insanity at the time of com
mitting the homicide, as ought, upon the soundest rules of law and in 
acc.:ordance with the dictates of our ,common humanity, to exempt him 
from the penalty due to crime, when committed by rational and account
able beings; nor, on the otber hand, is it my intention to express any 
opinion that the defence has been sustained. The question of the 
prisoner's sanity or insanity at the time of committing the act charged, 
is appropriately and exclusively within the province of the jury. It 
will be sufficient for the court to call the attention of the jury to such 
evidence on the part of the prisoner as lays any foundation for a belief 
that he was insn.ne at the· time of tl10 homicide. I bn.ve said that 
insanity is not to be inferred, but to be proved. By this, however, I 
did not mean that such act3 and conduct as established insanity can 
only be pro,•ed by witnesses who saw him at or about the time of the 
commission of the fatal deed. On the contrary, the jury may be con
\"iaced that he was then insane and unconscious of doing wrong, from 
eYidence of prior insanity, or strong symptoms of insanity, or of an 
C\~iclcnt predisposition to it; or from proof of a peculiar temperament 
of miucl, and of nervous excitabili ty in the early and continued history 
of his life, or in his former partial aberrations of mind upon certain 
topics, such as temperance, politics, or mesmerism; if they are saL
isfied that the unhappy circumstances in which he was placed in regard 
to his wife, the grounds he had for helieving her unfaithfuli and the 
cruel treatment he received, or believed be receh•ccl, from her mother 
and brother, and the attempt to drive him from her, that Richardson 
or some one else might occupy his place, had produced such an effect 
on his already shattered intellect as to dethrone the little remains of 
reason he possessed, and leave him unconscious of the wickedness 
of the act he was perpetrn.ting. And this will present to you the true 
question in the case, which, in the language of Lord Chief Justice 
DE~DL\N1 in the case of Oxforcl

1
l is," whether the evidence gi,·en proYes 

a disease in the mind, - as of a person quite incapable of distinguishing 
right from wrong; whether the prisoner was laboring under that species 
of insanity which satisfies you that he was quite unaware of the nature, 
character, and consequences of the act he was c.:ommitting; or, in other 
words, whether he was under the influence of a diseased mind, and was 
really unconscious, at the time he was committing the act, tha.t it was 
a crime." 

The expressions of the deceased are irrelevant to the issue in this 
cause. If she were a party to the suit; if she were the accuser of this 
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man, and it was a matter entirely between themseh·es, then her expres
sions- the words sbe may have uttered-would be admissible against 
her. But on this issue, between tbe State of New Jersey and the pris
"ner at the bar, what she had said or admitted should have no more 
weight than wbat any otber person may have said. It has been testi
fied tbat she declared the prisoner insane. This is no proof Urn.t he 
was so. She may ha,·e said this for the sake of her own character and 
credit, or she may barn said it from other interested motives. 'Vhat 
she said is not to be the rule to guide us here. Nothing but the proof 
of what the foct was, can or onght to have any weight with the jmy. 

The evidence is before you, and it is your peculiar province to judge 
of its weight and the results to which it leads. If, in your opinio11, it 
is clearly pro,·ed that the pl'isoncr at the bar, at the time of the homi
cide, was unconscious that what he did was wrong and that be ought 
not to do it, you must acquit him on the ground of insanity; but if, in 
your opinion, this is not clearly established beyond a reasonable doubt, 
then you must find him guilty of the act, and proceed to investigate 
the nature of the homicide. 

In view of my accountability to Him, before whom judges must be 
judged, wbo knoweth the secrets of all hearts, and who cannot be 
deceived, I barn most conscientious1y declared to you the law upon 
the subject of insanity, when set up as an excuse for acts which, if 
committell by sane persons, would subject them to severe or capital 
punishment. I doubt not, gentlemen 1 the same high and holy motives 
will influence your decision; the same anxions desire to redeem the 
solemn pledges you have given will agitate your bosoms while you are 
making up your verdict. 

BORDEN OF PROOF - HEASON.\BLE DOUBT OF GUILT 

STATE v. ~L\RLER. 

[2 Ala. 43; 36 Am. Dec. 398.] 

In the Supreme Court of Alabama, January, 1841. 

Insanity, when setup as a. defence toll crime, must be sh.own by clear and convincing 
proof;butifthejuryentertainarensonabledoubtoftheprisoner'ssanity,theysbould 
acquit. 

ERROR to the Circuit Court of l\Iontgomery County. 
The prisoner was indicted, tried, and found gui1ty of murder, bis de

fence being insanity. The presiding judge referred to the Supreme 
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Court for revision several points arising out of the charges gh~en by 
him, as no,·el and difficult. 

Oolclthv:aite for tlic prisoner. 
Lillclsay, Attorney-General, contra. 
01rnmm, J. 
(Omitting an immaterial point.) 
The remaining question is one of much greater magnitude, and of 

some difficulty. In civil cascs 1 where there is conflicting testimony as 
to the existence of any fact necessary to be established by either party, 
the jury are under the necessity of weighing the e\'idence, and of de
<:iding in favor of that party on whose side the evidence predominates. 
But in criminal cases, the humanity of our law requires that the guilt 
of the accused shOltld be fuUy proved. It is not sufficient that the 
weight of evidence points to his guilt. The jury must be satisfied be
yond a reasonable doubt of his guilt, or he must be acquitted. It is 
not meant here that the evidence, on which to found a verdict in a crim
inal case, should be so conclusive as to exclude the presumption, that 
notwithstanding the evidence, the accused might be innocent, but only 
that it should be of a character to raise tha,t high degree of prolJabilit"j 
on which aU human action depends. 

In what respect, then, does the question of insanity, when set up as 
nn excuse for an act which would otherwise be a crime, differ from any 
other fact which a jury m:iy be called on to decide in a. criminal case? 
As insanity excuses the commission of crime, on the ground that the 
actor is not an accountable being, it is obvious that society bas a. deep 
interest in providing the means of preventing its being as.:;umed as a 
CO\'er for the commission of crime, and as this is more easily simulated, 
and depends more on the volition of the actor himself, than any other 
defence, which woul<l excuse the commission of an act otherwise crim
inal, the interest of the public demands that it should be established by 
more conclusive proof. Thus, in .Arnold's Case, 1 who was indicted for 
shooting at Lord Onslow, and who set up the plea of insanity, TRACY, 

justice, observed that the defence of insanity must be clearly made out i 
that it is not e,·ery idle and frantic humor of a man, or something un
accountable in his actions, which will show him to be such a madman as 
to exempt him from punishment; but that where a man is totally de
pri\·ed of his understanding and memory, and does not know what be is 
cloing, any more than nn infant, a brute, or a wild beast, he will be 
properly exempted from punishment. In Bellingham/s Case, who was 
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indicted for tlie murder of l\Ir. Percintl, l\IAN5FIELD, C. J., in reference 
to the plea of insanity relied on for the prisoner, said: H That in order 
to support such a defence, it ought tu be proved by the most distinct 
and unquestionable evidence that the prisoner "l\":lS incapable of judging 
betwePn right and wrong; that, in fact, it must be proved beyon<l. all 
doubt that, at the time he committed the ac.:t, he cli<l. not consider that 
murder was a crime against the laws of God and nature, and thnt there 
was no other proof of insanity wh~cb. would excuse murder or any other 
crime." 

These opinions, which are uncloubtecl law, show the stringent nature 
of the evidence by which insanity must be })l'O\"ed to be an excuse for 
crime; but we do not understand that c,·eu this defence must be cstah· 
lishcd by C\'idence so conclusi,·e in its nature as to exclude c,·cry other 
hypothesis. This would be requiring something akin to mathematical 
proof, of which the subject is clearly not susceptible; but that the jury 
must be fully satisfied that the evidence is made out beyond the reason
ahle doubt of a well ordered mind . To test the case at bar by these 
principles, the court was moved to charge the jury "that if they enter
tained any reasonable doubt as to the sanity of the prisoner, they must 
acquit him; ,, which charge the court refused. Upon the principles 
here laid down it was error to refuse this charge. If the prisoner was 
insane, be was not an accountable being; ancl can the public justice of 
the country repose with safety upon a verdict found by a jury, every 
member of ,,..bich may have entertained a reasonable doubt of its pro· 
priety? It would have been highly proper that the court, when called 
on thus to charge, should have explained to the jury that this defence 
required to be made out by strong, clear, and convincing proof, and 
guided by these considerations, if they still entertain a reasonable doubt 
of the sanity of the prisoner, it was their duty to acquit. 

The charge which was girnn by the court does not appear to be ob
~jectionable, but as it is probable the jury were mislead by the rcfosal to 
give the charge asked for, the judgment must be re\7 ersell, the cause 
remanded, and the prisoner directed to remain in custody to await a 
trial de novo ; unless 1 in the interim, he shall be discharged by due 
course of law. 

COLLIER, C. J. I concur in the reversal of the judgment of the Cir
cuit Court, but as I do not entirely assent to the opinion of my brother 
ORMOND, I deem it proper briefly to declare my Yiews upon the only 
point of difference between us. The charge as prayed in regard to the 
prisoner's insanity should, in my judgment, haYC been refused. It 
supposed that the jury would be bound to acquit, if they entertained a 
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reasonable doubt as to the prisoner's sanity. The law requires insanity, 
when alleged as an excuse for the commission of an offence, to be made 
out by proof, as full and satisfactory as is required to establish the ex
istence of any other fact. A reasonable doubt whether the accused 
was sane, would not authorize his acquittal - there must be a prepon
derance of proof to show insanity to warrant a verdict of not guilty for 
that cause. 

But, in my apprehension, the error consists in the charge given to the 
jury. They nre informed that if they entertain a reasonable doubt as 
to the prisoner's insanity, it would be their duty to regard him as sane, 
and if the facts established a case of murder, they should find him 
guilty. Now, it was entirely possible for the jury to ha,·e entertained 
a reasonable doubt of bis insanity, although the weight of e,·idence was 
so strong as to ba,•e led their minds to the conclusion that such was the 
prisoner's condition. This charge then, must ha"e induced the jury to 
believe that the proof of in sanity should have been conclusive and irre
si~tible. In this point of ''icw they may have been· misled, or ba,·e re
quirecl proof too stringent. Hence, I am in favor of reversing the 
judgment. 

INSANITY MUST BE PROVED BEYOND REASONABLE DOUBT-INSAN

ITY AFTER VERDICT AND BEFORE SENTENCE-OPINIONS m' 
WITNESSES. 

STATE v. BRINY'EA. 

[5 A.la. 241.] 

In the Supreme Court of ..d.labam.a, January, 1843. 

Hon. HENRY w. COLLIER, Chief Justice. 

:: ~~~~t;. ~~{~:~~:'AITE, ~Judges. 

I. Burden of proof-Insanity must be proved beyond reasonable doubt.-The 
defence of insanitymustbeprovedbcyoudareasonabledoubt. 

2. Insanity after verdict but before sentence.- If after verdict, bot before sentence, a 
)lrisonerbecomes insnne, itlsgoo<lground for!>tayrngthe sentence; alilerwbere the 
lnsnoitf lstbe.1;ame as has been pns:1>ed on by the jury. 

3. The opinions of ordinary witnesses as to a per:1>on's sanity are in.'ldmissible. 

Ennon to the Circuit Court of Montgomery County. 
Tllis cause is presented on questions reserved for the opinion of this 

court, as novel and difficult. 
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On the trial the prisoner relied on the defence of insanity, and intro
duced witnesses who testified to acts and declarations of the prisoner 
tending to prove insanity i whereupon his counsel proposed to nsk the 
witnesses for their opinions as to the sanity or insanity of the prisoner, 
as deduced from the acts or declarations testified to by them. The 
question was excluded by the cow-t, the witnesses not being of the 
medical profession. 

The court charged the jury that they must believe the offence charged 
in the indictment to have been committed; that if they entertained s. 
reasonable doubt as to the commission of the act, the prisoner was 
entitled to the benefit of it; but the commission of the act being proved, 
and the prisoner relying on insanity ns au excuse, the rule was reversed. 
In that event the prisoner was bound to make out by testimony beyond 
all reasonable doubt that he was insane at the time the act was com
mitted, by proof clear, strong, and convincing; and if upon the testi
mony the jury should entertain no reasonable doubt of the defendant's 
sanity, they should find him guilty. 

When the prisoner was called before the court for sentence, after a 
verdict of guilty against him, the counsel for the prisoner suggested that 
he was at that time of unsound mind and moved an arrest of judgment 
on that ground. The suggestion was supported by affidavits, conducing 
to prove its truth, but the court declined to consider the motion, and 
reserved the questions as novel and difficult. 

The Attorney-General for the State; Mays, for the prisoner. 
GoLDTHWAJTE, J. -There is a considerable diversity of decision upon 

the point whether a witness, not being a physician, can properly be 
allowed to give his opinion in evidence when the matter to be ascer
tained is the insanity of an individual. The cases on this subject are 
collected in Cowen and Hill's notes to Phillips on Evidence.I 

Although the greater number of these recognize the rule as ordinarily 
understood and as declared by the Circuit Court, yet there are some 
which seem to sustain the position insisted for by the prisoner's coun
sel. Our intention is not to review them, as it would lead us into 
unnecessary prolixity 1 and as the principle applicable to this case can be 
ascertained without aid from them. 

When it is necessary to pro,·e to a jury that one is insane, this is 
done by showing a series of actions or declarations which evince an 
aberration of mind; the conclusion of insauity is to be drawn by the 
jury, and must be deduced from the actions or declarations of which 

I 759,n 529, 
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evidence is given. Different individuals sometimes draw different con
clusions from the same act; and if their opinions were admissible as 
evidence, it might often happen that different opinions formed from the 
same conduct would go to the jury, having no other tendency than 
to embarrass and mislead them. As the conclusion of the jury has to 
be formed from the acts and declarations before them as evidence, it is 
entirely immaterial what opinions are formed by others, and for this 
reason such opinions in this case were properly excluded from the jury. 
It is proper to remark here that we have not entered into the considera
tion of exceptions to the general rule, arising out of some peculiar 
relation or connection of the witness to tlie person whose sanity is 
questioned, because nothing but the general question is now presented. 

2. If n. person after verdict and before sentence becomes insane, it 
certainly is a good reason to stay the sentence, but that is not this case. 
We do not understand that any change in the condition of the prisoner 
was shown to ha"e been taken place since the empanelling of the jury. 
It was then in effect, requiring the court to arrest or stay the judgment 
for the same reason which had been unsuccessfully urged before the 
jury in defence of the criminal charge. We think the Circuit Court 
properly rnfused to entertain the motion. 

3. The objection to the charge cannot avail the prisoner, as it is in 
strict accordance with Jfo1·le1-'s Case . 1 The counsel for the prisoner 
argues that the charge was that a different degree of proof was 
necessary to make out a defence than was sufficient to produce a con
viclion; but we do not so understand it. The court in substance 
declares that it was incumbent on the State to make out the prisoner's 
guilt beyoud all reasonable doubt, and if the jury doubted tbe evidence 
as to the commission of the act, the prisoner was entitled to the benefit 
of that doubt; but if the act was incontestably proved, and the prisoner 
relied on insanity to excuse himself 1 the case was reversed. The 
prisoner then was bound to make out by testimony beyond all reasonable 
doubt that he was insane at the time the act was committed, by proof 
strong, clear and condncing; but if upon testimony the jury should 
entertain no reasonable doubt of the defendant's sanity, they should find 
him guilty. 

It is true we do not very clearly comprehend what was intended by 
the court when it said the case was reversed, if insanity was relied on 
ns a defence; but whatever it was it certainly was not intended to instruct 
the jury tbat they should comict the prisoner if they entertained doubts 
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of his sanity. The charge, it is true, is in the negative, that if the jury 
had no reasonable doubt of the sanity of the prisot)er he should be con
victed. This as it seems to us is precisely equivalent to a charge that 
if a reasonable doubt of his sanity was entertained the jury shoulcl 
acquit. If the charge was objectionable on account of its obs<:W'ity or 
so considered, the~prisoner's counsel should have requeste<l the proper 
explanation; if refused or not given as asked for, that tendency to mis
lead would have been made apparent and under tbe decision in Jllarler's 
Ca.se, the judgment would have been reversed. 

Let the judgment be affirmed. 

BURDEN OF PROOF-INSANE DELUSION, WHEN A DEFENCE-SLEEP
LESSNESS ,\ND RESTLESSNESS -MORAL INSANITY. 

BOSWELL v. STATE. 

(63 Ala. 307.J 

In the Supreme Court of Alabam(i, December Term, 1879. 

Hon. ROBERT C. BmcKELL, Chief Justice. :: ~~~=G~· ~~~~~~~;, l Associate Judges. 

l. Sl:e~~~:.sness and Nervous Restlessness are relevant on the question of insanity 

2. Insane Delusion a. Protection. Wben.- An insane delusion relieves a person from 
responsi\Jilitywhen and only when the factor state of facts which are believed in 
undertheinsanedelusionwould,if actuallyexistil1g,havcjustifiedtheact. 

3. :r.Iora.l Insanity, which consists of irresistible im1lulse, co·existing with mental sanity, 
shouldnotbcrecognisedlJylhelaw. 

4. The Burden of Proof is on the prisoner to sliow insanity, and a reasonable doubt uf 
sanitywillnotauthorizeanacquittal. 

From the Circuit Court of Talladega. 
Tried before the Hon. JOH N lIENDEHSON . 

The prisoner in this cnse, George Boswell, was indicted for the murder 
of Eliza Embry, by stabbing her with a. knife; was tried on issue joined 
on the plea of not guilty; found guilty of murder in the first degree1 
and sentenced to be banged. The prisoner was a mulatto man, whose 
wife had been dead five or six years, leaving several children living ";th 
him, the oldest being a boy about fifteen years old; and Eliza Embry 



BOSWELL V. STATE. 353 

Facts of the Case . 

was a young mulatto woman, •whom he had been courting, and who, as 
he cl:limed, had promised to marry him, but married another man, 
Wesley Embry by name. The murder was committed on the second of 
Febmary, 1878, about the middle of the clay, on the public square in 
Tnlledega, a few minutes after the said Eliza and Wesley Embrey had 
been married by the probate judge in his office. The circumstances 
immediately preceding the commission of the crime were thus stated by 
the probate judge, who was examiued as a witness for the prosecution: 
u On the second of Februru·y, 1878, between one and two o'clock, P. 

)1. 1 while I was preparing a marriage license for Wesley Embry and 
Eliza Truss, the defendant came into my office1 and asked me, 'if a girl 
could obtain a license to marry another man after having promised to 
marry him? ' I told him 'yes; that she had the right to change her 
mind,• and he then left the room. After I had married Wesley and 
Eliza, and Wesley had gone out, the defendant returned and sat down 
close to Eliza, and held some conversation with her, none of which I 
undcrstOod. The south door of the room was opened by some one (Mr. 
Ilamill, I think), and Eliza, rather hastily, moved her cbair from near 
the defendant to a point near me, and sat down. About this time Wes
ley returnC'd to the room, and proposed to Eliza that they go home. 
She immediately got up and gathered up some bundles and wraps, and 
the three left the room, Wesley going in front, Eliza next, and the de
fendant last. Jn a very short time I heard screams in the court-yard, 
and, looking out of the window, saw the defendant have Eliza pushed 
back against the bell-tower, with one arm around her, and striking her 
with the other; and I saw Eliza get ]oose from him and run away. I 
ran to the west door of the room, and just after I stepped out of it, the 
defendant walked up to me and said: ''Judge, I done it. Sheprom'ised 
to marry me, aiirl has gone back on m.e." (Or, as afterwards stated by 
the witness: ".Judge, I done it, and if I have got to hang, let me hang, 
She proniisecl to 'lnarry me, and has rnarried another fellow; she has gone 
back on me.'') The deceased ran several steps, and fell, and died in a 
fow minutes, her throat being cut, and eight other wounds with a knife 
being inflicted on her person.' 

Another witness fo1· the prosecution who saw the stabbing, testified 
that he was standing on the steps of the court-house wben the parties 
came out of the probate judge's office, and thus proceeded: "I heard 
George (the prisoner) say, 'Wesley, you go on; I've got something to 
tell Liza.' Wesley went on, towards the fence beyond the bell-tower; 
an<1 George then said, 'Liza, you've gone back on me.' She said, 
•George, I didn't love you well enough to marry you.' By this time 

23 
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they were opposite the bell-tower, and Wt!sley was outside of the fence, 
at liis buggy. George seized Eliza, aud stabbed her three or four 
times. She screamed and jerked away from him, and ran towards the 
en.st side of the square; and he walked back towards the west door of 
the court-house and gave himself up to Judge Thornton. The stabbing 
was done in plain view of a large number of people. George wn.s not 
excited, and did not look like he had been drinking. Ile dill not try 
to get away, but went quietly to Judge Thornton, and gave himself up." 
Another witness for the prosecution testified, that about one o'clock in 
the afternoon of that day, the defendant came into his store, where 
guns, pistols, and knives were kept for sale, and bought a knife with two 
blades, the larger one being from three to three and a half inches long, 
"saying that he wanted a keen, sharp knife that would cut leather." 
The mother of the deceased testified, among other things 1 that the pris
oner came to her house one night, in December preceding tbe killing, 
and she beard him ask Eliza to marry him; and that, on her refusal, 
she heard him say: " ~ly Goel, woman, where is your heart? If you 
marry anybody but me, I'll cut your throat, and cut my own throat, 
and send my soul to hell." Another witness for the prosecution testi
fied that he met tb.e defendant one morning in December, coming from 
the direction of the house where the deceased was lj,·ing with her father 
and mother; that the defendant stopped him, and, during their conver
sation, sairl: "I am afraid they are going to pull back on me clown 
there; and if they do, it will break my heart, and I will kill." The 
sheriff of the county who was introduced as a witness for the defence, 
testified that when he arrested the defendant, immediately after the 
killing, he took from him a pistol with five barrels, all loaded, a knife 
with two blades, the larger one being bloody and slightly bent, some 
papers and money, and two pint bottles of whiskey, one of which wns 
full and the other about one-third full. 

Insanity was set up as a defence. Several witnesses testified to the 
intimate relations which existed between the deceased and the prisoner, 
for some time previous to the killing, the messages which were sent be
tween tliem, the presents which be had gi,·en to her, and the preparations 
he Imel made, and was making for his approaching marriage wit1l her, 
which, as he said, was to take place in a short time. Several exceptions 
were reserved by the defendant to the rulings of the court in excluding 
portions of this eYidence, but, as the case is here presented, they re
quire no particular notice. Charley Boswell was introduced as a wit· 
ness by the defendant nnd testified ns follows: " I am a son of the 
defendant. l\Iy m()ther has bC'e11 dead fiye or six years. I have a sister 
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and two Urotbers. I am the oldest and am fifteen years old. We lived 
l:\st year on Dr. McClellan's place. During last January we lived on 
J runes 'Voocl' s place. I knew Eliza Truss, and have often seen her and 
my father together, and have carried messages between them. One 
message was, Edie Collins told me to tell my father that Eliza wanted 
him to meet her at Edie's on last Christmas night. I delivered that 
message, and it was the last one. My father was away from home a 
good many nights last January. My father and we children lived in a 
house by ourselves on Mr. ·wood's place. The defendant offered to 
prove by this witness that the defendant slept very little last January, 
during the nights he was at home; that he was restless at night, and 
spent much time in walking the floor, and complained of being unable 
to sleep; also, that he had beard defendant say be was engaged to 
marry Eliza Truss, and was going to bring her home soon, for a new 
mother for him; also, that defendant brought home provisions and 
articles of household furniture, saying that be was going to marry Eliza 
Truss, and was fixing to go to housekeeping." The State objected to 
this testimony, as it was offered, and the court sustained each objec
tion; and the defendant separately excepted. It was proved that the 
defendant's character was that of a quiet and peaceable man, but some 
of the witnesses sn.icl that he was nervous and excitable, thougli they had 

never known him to be engaged in any personal difficulty. One absent 
witness for the defendant, a written statement of whose testimony was 
admitted, detailed an occurrence which took place about ten years be
fore the killing, and during the life of the defendant's wife, when the 
defendant attempted to kill him on finding him at his (defendant's) 
house eating supper with his wife; but begged his pardon the next time 
he saw him, and said that he was not in his right mind at the time. 
Another absent witness, whose testimony was admitted in the same way, 
saw the defendant with Eliza and Wesley Embry on the morning the 
killing occurred, while they were on their way to town, the defendant 
wnU .. ;ng, and the others riding in a buggy i saw the defendant help Wes
ley to fix one of the shafts of the buggy, and saw him talking and 
laughing with Eliza and Wesley; and she said that" he seemed in a 
good humor, and his manner was quiet and as usual." Numerous ex
ceptions, over fifty in all, were reserve<l by the defendant to the rulings 
of the court in excluding evidence; but a statement of these matters is 
not material to an understanding of the points decided by this court. 
The bill of exceptions is very long, and purports to set out all the evi· 
dence adduced . 

The court charged the jury in writing, and se,·ernl exceptions were 
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reserved by the defendant to different portions of the charge; the pa.rts 
excepted to being inclosed in brackets, as follows: -

"The law presumes that the defendant is innocent, and the State 
must prove to the jury that he is guilty beyond a reasonable doubt, as 
charged, before you can so find him. Mur<ler is the felonious taking of 
human life, with malice aforethought. Malice is such a depraved and 
wicked condition of mind, as sllows a total disregard of social duiy 1 and 
a heart or will bent wliolly on evil. Malice mn.y be express or implied. 
Threats to take life, without any provocation or without i·easonablc 
provocation. l\Ialice may be implied or inferred from the deliberate 
perpetration and use of deadly weapons in taking human life. If the 
killing was intentionally done by the defendant, and without reasonable 
provocation, justification or excuse, the law conclusively presumes that 
it was clone with m::i.lice aforethought. [Passion, without a reasonable 
provocation which causes one person to take the life of another, is ma.
lice.] [It is, therefore, not a question proper for your consideration, 
whether the defendant was impelled by passion to take the life of Eliza. 
Embry (if he, in fa.ct, killed her), unless the circumstances and causes 
that moved him to take life were such as to have excited the passion 
and provoked a r£>nsonable man to such an extent as to dethrone rea~ 
son, and excite passion beyond control. J [All persons are alike bound 
to control their passions, and the law, in such cases, makes no more 
allowance for the passions and temper of one man than for the passions 
and temper of others; and passions not founded on reasonable provo
cation, will not reduce a killing from a higher to a lower degree of 
homicide.] 

'' If the defendant, in this county, and before the finding of the 
indictment in this case, wilfully, maliciously, deliberately, and with 
premeditation killed Eliza Embry, by stabbing her with a knife, then he is 
guilty of murder in the first degree. To constitute murder in the first 
degree, it is not necessary that the wilful, malicious, deliberate, and 
premeditated purpose to take life should have existed with the defend· 
ant any particular length of time before the killing. If the mn.lice ex
isted at and before the killing, though but for an instant of time, it was 
malice aforethought; and if the defendant distinctly formed in his mind 
tlie purpose to ta.ke the life of Eliza Embry, and thought over the mat. 
ter, and prepared for it before the killing, and killed the deceased in 
accordance with this formed purpose or design, it would be a wilful, 
malicious, deliberate, and premeditated killing, and, consequently, mur· 
<!er in the first degree. [If the defendant killed the deceased, because 
she refused to marry him and married another man, even thou~h she 
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may have promised to marry him before she married '\e:;ley Embry, 
tbis would not be such provocation as would reduce the killing from 
murder in the first degree to murder in the second degree, if , independ
ent of the fact of her promise to marry the defendant, you find all the 
clements of murder in the first degree, as above described, to exist in 
this case.] If the defendant, in this county, and before the finding of 
this indictment, wilfully, and with malice aforethought, but without 
either deliberation or premeditation, killed Eliza Embry by stabbing 
her with a knife, then he is guilty of murder in the second degree. 

['
1 When the plea of insanity is interposed, to protect one from the legal 

consequences of an act which amounts to a crime, to render the defence 
available, the evidence must be such as to convince the minds of the 
jury that, at the time the act was done, the accused was not conscious 
that, in doing the particular act, he was committing a crime against the 
l:l.ws of God ::md his country. [If he knew right from wrong, and knew 
that he was violating the law, be is then guilty; for it is the conscious 
knowledge, connected with the act, that constitutes the crime.] [lf 1 

therefore, the accused insists that be was insane, he must adduce proof 
that will satisfy the jury that the act was not connected with the knowl
edge of its criminality; and this proof should be clear and satisfac
tory.] • • • 

The defendant excepted to this entire charge, and nlso to en.ch part 
separately which is included in brackets; and he then requested the 
court to give the following charges, which were in writing: -

" 1. Drunkenness may produce a state of mind which would render a 
person incapable of forming or entertaining the design or intention to 
take life; and if the jury find, from the evidence, that the defendant 
was in such a state of mind from drunkenness, at the time of the kill
ing, then they cannot find him guilty of murder. 

"2. Before the defendant can be convicted of murder, the jury must 
be satisfied by the evidence, beyond all reasonable doubt, tliat he in
tended to take life; and if they belie"e from the evidence that, at the 
time of the killing, be was too much intoxicated to have entertained any 
such intention, then they caunot find him guilty of murder. 

"3. If, from any cause shown by the evidence to the satisfaction of 
the jury, the condition or state of the defendant's mind, at the time of 
the killing, was such as to render him incapable of forming and enter
t.'lining the design to take life, then the jury cannot find him guilty of 
murder. 

"4. Moral insanity is recognized by the law; and if the jury believe 
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from the evidence, that the defendant was morally insane when be 
stabbed Eliza Embry, then he is not guilty. 

"5. If the jury believe from the evidence that defendant knew right 
from wrong when be stabbed Eliza Embry, they must further find that 
he had the power to refrain from the wrong, or they must acquit him. 

"6. A man morally insane, acting from an irresistible and uncon· 
troll::i.ble impulse, is not responsible for that act; and if the defendant 
was in that condition, and was so acting at the time of the killing, he must 
be acquitted . 

u 7. If at the time of the killing the defendant's intellectual ·power 
was for the time overwhelmed by violent mental disease, he must be ac
quitted. 

"8. If by the 0\7erwhelming violence of sudden mental disorder, the 
c~efendant's intellectual power was obliterated, at the time of the killing, 
the jury must acquit him. 

"9. If hy the overwhelming violence of sudden mental disorder; no 
matter what may have caused such disorder, the defendant's intellectual 
power was obliterated at the time of the killing, h_e must be acquitted. 

" 10. Diel the defendant, in committing the homicide, act from an 
irresistible and uncontrollable impulse? If so the act was not that of a 
rnluntary agent, but the involuntary act of his body, without the con
currence of a mind directing it; and he must therefore be acquitted. 

"11. If the jury have a doubt of the sanity of the defendant at the 
time of the killing, they cannot find him guilty of murder in the first 
degree, and sentence him to be hung. 

41 12. If the jury have a reasonable doubt as to the sanity of the 
defendant at the time he killed Eliza Embry, they cannot find bim guilty 
of murder in the first degree, and sentence him to be hung. 

" 13. If the jury believe from the evidence, that the defendant loved 
Eliza Embry, and that she bad promised to marry him, but had been 
married to another man a few moments before the defendant killed 
her, they can look to these facts in determining the motive with 
which the deed was done, and in determining what, if any, is the degree 
of the defendant's guilt.,, 

The court refused each of these charges as asked and tl.Je defendant 
excepted to their refusal. 

Geo. TV. Parsons, for the prisoner; II. O. Tompkins, Attorney· 
General, for the State. 

STO~E, J. - It was proposed to pro,·e in this c:ise by Charley Boswell, 
a witness for defendant, that during the month immediately preceding 
the homicide, defend::mt '' slept very little during the nights he was at 
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home; that he wns restless at night, and spent much time in walking 
the iloor, and complained of being unable to sleep." Tbe plea of insan
ity was relied on in defence j and if this question were so presented U1at 
we could consider it, we would be inclined to hold that the evidence 
c:.ight to luwe been rnceived. Sleeplessness and nervous restlessness 
arc admissible C\'idencc on questions of sanity vel non. Inconclusive, 
of course; for in much the larger number of persons thus affected, there 
is no trace of mental unsoundness. The causes of it are very various. 
Htill it is a circumstance, although in many cn.scs very slight, to be 
wei~hed by the jury. 

But we cannot pronounce that the Circuit Court erred in this ruling. 
The testimony was offered in connection with other evidence cleal'iy 
inadmissible; offered in one continuous sentence without any stop, or 
mark of separation. At the end it is said, ''The State objected to 
this testimony, as it was offered, and the court sustained each objec
tion, and the defendant separately excepted." This is too indefinite. 
We cnnnot ccrtninly know what were the separate pnrts into which 
this mnss of testimony was proposed to be divided; and llencc we are 
left in doubt as to wb:1t was the suhject of each and e\•ery exception 
reserved. To be the subject of revision here, the exception must clearly 
P')int to what it rcfcr~.1 

It is certainly true that insanity, properly proved, is a complete answer 
to a criminal charge. An unsound mind c:annotform a criminal intent; 
:uul as crime includes both act and intent, an indispensable constituent 
is wanting, when tbe mind of the perpetrator is diseased in that degree,. 
which is, by the law, pronounced insanity. Few subjects have, in 
Inter times, been more discussed than diseases of the mind. The tendency 
of modern research has been to accord to mental disorders a wider 
scope than was formerly n.cknowledged. Care must be maintained,_ 
however, that in considerating and protecting this pitiable class, wbic:b 
!lppcals so loudly to our sympathies, we do not br ~ak down at.I legal 
barriers to crime, and leave society at the mercy of those whose evi
dence of insanity consists in their supreme depravity. No defence per
haps is more easily simula.tecl than this; nnd hence, when presented, 
its evidences should be carefully and considerately scanned; not with n 
forgone conclusion to disnllow it, as a pretence; not with an undue bias 
in its favor i but with a firm determination, without partiality or preju
dice, to gi,•e to the testimony submitted its clue weight; nothing more, 
nothing less. 

1 Donnell v. Jones, 13 Ala. 400; Newton v. Jackson, 23 Ala. 705; 1 Brick. Dig. 886, sect. llSG. 
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The questions, what degree of insanity will excuse crime i on whom 
and to what extent, is cast tbe duty of making good or of overtuming 
the defence of insanity in a criminal prosecution, and the mensure 
of proof necessary to that end have caused the greatest contrariety 
of judicial opinion. The case of JJicNaghten l came before thcBriti"ih 
House of Lords for trial; and their lorclships submitted certain que~
tions to the judges of England, which w~rc answered by Lord Chief 
Justice TINDAL, speaking for all the judges except Mr. Justice °?ILH:u :, 
who delivered a separate opinion. Among the questions propoundl'd 
were the following: -

" 1. What is the law respecting alleged crimes, committed by persons 
afflicted with insane delusion, in respect of one or more particular sub
jects or persons; as, for instance, when, at the time of the commission 
of the alleged crime, the accused knew he was acting contrary to law, 
but did the act complained of with a view, under the influence of insane 
delusion, of redressing or avenging some supposed grievance or injury, 
or of producing some supposed public benefit." 

"2. What are the proper questions to be submitted to the jury, when 
a person, alleged to be afflicted with insane delusion respecting one or 
more particular subjects or persons, is charged with the commission 
of a crime (murder, for example), and insanity is set up as a defence." 

"3. In what ten!ls ought the question to be left to the jury, as to the 
prisoner's state of mind when the act was committed." 

"4. If a person, under an insane delusion as to e~isting facts, <:om
mits an offence in consequence thereof, is be thereby excused? " 

The answer of the judges was confined to the letter of the questions. 
They said: '' In answer to the first question, assuming that your lorcl
ships' inquiries are confined to those persons who labor under such 
partial delusion only, and are not in other respects insane, we are 
of opinion that, notwithstanding the party accused did the act com
plained of with a view, under the influence of insane delusion, of 
redressing or avenging some supposed grievance or injury, or pro
ducing some public benefit, he is nevertheless punishable, according to 
the nature of the crime committed, if be knew at the time of commit
ting such crime that he was acting contrary to law i by which expression 
we understand your lordsbi ps to mean the law of the land. As the 
third and fourth que:stions appear to us to be more conveniently 
unswerecl together, we have to submit our opinion to be1 that the jury 
ought to be told, in all cases, that every man is to be presumed to be 
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sane, and to possess a sufficient degree of reason to be responsible for 
his crimes, until the contrary is proYed to their satisfaction i and that, 
to establish a defence on the ground of insanity, it must be clearly 
proved that, at the time of committing the act, the party accused was 
laboring under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing; or if he 
did know it, he did not know he \'•as doing what was wrong. The mode 
of putting the lntter part of the question to the jury on these occasions 
has generally been, whether the accused, at the time of doing the act, 
knew the difference between right and ·wTong; which mode, though 
rarely, if ever, leading to any mistake with the jury, is not, as we 
conceive, so accurate when put generally and in the abstract as when 
put with reference to the party's knowledge of right and wrong in 
respect to the very act with which he is charged. If the question were 
to be put as to the knowledge of the deceased, solely and exclusively, 
with reference to the law of the land, it might tend to confound the 
jury by inducing them to believe that an actual knowledge of the law 
of the land was essential in order to lead to a conviction; whereas, the 
law is administered upon the principle that every one must be taken 
conclushrely to know it, without proof that he does know it. If the 
accused were conscious that the act w!ls one which he ought not to do 1 

:rnd if that act was at the same time contrary to the law of the land, 
be is punishable; and the usual course, therefore, has been to lcnve 
the question to the jury, whether the party accused bnd a sufficient 
degree of reason to know that be was doing an act that was wrong; 
and this course, we think, is correct, accompanied with such obserYa
tions and explanations as the circumstances of each particular case 
m:1y require. The answer to the fourth question must, of course, 
depend on the nature of the delusion i but, making the same assump
tion as we did before, - namely, that he labors under such partial 
delusion only, and is not in other respects insane, -we think he must 
be considered in the same situation, as to responsibility1 as if the facts 
with respect to which the delusion exists were real. For example, if, 
under the influence of delusion, he supposes another man to be in the 
act of attempting to t:i.ke awa.y bis life, and he kills that man, as 
he supposes, in self-defence1 he would be exempt from punishment. 
If his defence was, thnt tbe deceabed had inflicted a serious injury to 
his character and fortune, and he killed him in reYenge for such sup· 
posed injury, he would be liable to punishment." 

Mr. Justice MAULE answered the first of the questions propounded in 
the negative. His language was: "There is no law, that I am aware 
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of1 that makes persons in the state described in the question, not re
sponsible fo1· their criminal acts. To rcnrler n. person irresponsible for 
crime, on account of unsoundness of mind, the unsoundness should, 
according to the law as it bas long been understood and held, be such 
as rendered him incapable of knowing right from wrong." 

It must not be overlooked that the judges were considering a case of 
partial insanity; the case of a person afHi0ted with " insane delusion in 
respect of one or more particular snbjects or persons.'' And the opin
ion most fn,·orable to the accused -that of all the judges except Justice 
1\!Ata.E, was that insane delusion was no justification or cxcu-,c of 
homicide, unless t.hc perpetrator was insanely deluded into the belief of 
the existence of n. fact, or state of facts, which, if true, would justify 
or excuse the homicide, under the law as applicable to sane persons. 

The case from w:1i ·11 we have extracted so largely was beard before 
the House of Lords, in 1813. Lords Brougham, Campbell, Cottcnhnm 
and 'Vynford expressed gratification at the answersgiYen by the judges. 
Lno."'DllURST 1 then Lord Chancellor, presiding o\·er that august court 1 said: 
"I agree that we owe onr thanks to the judges, for the ~lLtcntion and 
\euming with which they ha,·e answered the questions now put to them ... 
The law of England on this very delicate question, bad been declared, 
in a very decided majority of important c:::.ses, substantially as 
announced by .l\Ir. Just.ice l\lAuLE i though in some of the earlier cases a 
severer rule and measure of proof were exacted, where insanity was 
relied on as a defence. 1 

The case of Hadfield, a very celebrated trial for attempting to take 
the life of the king, seems to have been made somewhat an exception to 
the rule. This is the case in which Lord Erskine made his celebrated 
argument. \Ve cannot find the report of it in our library; but in 1 
Russ. on Crimes, 12, will be found n. summary of thu evidc1we, and the 
ruling of Lord KENYON on the main question. The prisoner had been 
severely wounded in a battle, and there was strong evidence that, both 
before and after the assault, he Imel insane delusions of very pronounced 
character. The attempt was made in the theatre. It was proved that 
the prisoner" sat in his place in the theatre, nearly three-quarters of an 
hour before the king entered, that nt the moment when the audience 
rose, on his majesty's entering his box, he got up above the rest, and 
presented a pistol loaded with slugs, fired it at the king's person, and 
then let it drop; and when he fired, his situation appeared fa\'Orable for 
taking aim, for he was standing upon the second seat from the orchestra 

1 See theauthorlties collected ancl collatedinlRuss.onCrimes,9tol4. 



TEST OF !~SANITY. 363 

HadfielcPs Case. 

in the pit, and he took a deliberate aim by looking down the barrel, as 
a man usually does when taking aim. On his apprehension, amongst 
other expreF:sions, he said that he knew perfectly well that his life was 
forfeited; that he was tired of life, and regretted nothing but the fate 
of a woman who was his wife, and would be his wife a few days longer, 
he sup1losed. These words he spoke calmly, and without any apparent 
derangement; and with equ:.i.l calmness rnpeated that be was tired of life, 
and said tllat his plan was to get rid of it by other means; he did not 
intend anything against the life of the king; he knew the attempt only 
would answer his purpose. 

These facts showed, not only that he knew right from wrong, not 
only that he knew he was committing a crime against the lnw, by which 
he would forfeit his life; but it exhibited deliberation, and the exercise 
of the reasoning faculty. Lord K1-:="'YO!'i held, that, " as the prisoner 
was deranged immediately before the offence was committed it was im
probable that be had reco'fered his senses in the interim i and although 
were they to run int.o nicety, proof might be demanded of his insanity 
at the precise moment when the act was committed; yet there being no 
reason for believing him to have been at that period a rational and ac
countable being, he ought to be acquitted." Ile was acquitted. 

This celebrated case suggests several reflections, by which we may 
be profited in the aclministrntion of the law. The first is that the work
ings of a di:seased mind are so variant that it is difficult to lay clown an 
ab~olute rnle for the government of all cases. Each case must depend, 
more or less, on its own particular facts. And such is the language of 
the adjudged cases. In the next place, the charge to the jury should be 
so shaped as to apply, as far as the law will allow, to the facts of the 
case on trial. Third, that calmness, indifference to results, conscious
ness of the moral or legal criminality of the a<.:t, with connectedness in 
the employment of the reasoning faculty, while not conclnsive evidence 
of sufficient sanity to justify criminal punishment, arc nevertheless 
strong circumstances tending to prove legal accountability. 

In llmlfield's Case we infer from the language of the court1 that he 
would h:we been adjudged sane and accountable, if it had not Leen 
shown that a very short time preceding the attempt on the king's life he 
had shown unmistakable symptoms of i11s:rnity. So that his case can 
scarcely be classed as an exception to the rule, which requires the insan
ity which excuses to be proven to have existed at the very time the act 
compbined of was committed. The cool, calm, indifferent conduct of 
the prisoner, his consc:iousness of right and wrong, were, neither nor all 
of them, evidences which Lord KEXYOX regarded as pro"ing insanity. He 
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treated them as indicia of sanity, to be o,·crcome. The recent, clearly 
proved insanity of the prisoner caused him to believe that in that case, 
reason had not re-asserted her dominion. From it he inferred the con
tinued presence of insane delusion, when the causeless and seemingly 
unaccountable attempt was made on the life of the king. So, to justify 
the inference of insanity from the calmness of manner and indifference 
to consequences, which sometimes mark the conduct of the roan-slayer, 
there should be convincing evidence of previous insanity, or insane 
delusions, so recent as coupled with the causelcssness of the killing, to 
raise the presumption that the paroxysm had not entirely passed away. 

The doctrine in regard to partial insanity asserted by the English 
judges in JlcNaghten's Case, was affirmed in a very able opinion by 
Chief Justice SaAw, in Com.fnonwealth \'. Rogers, I and the same principle 
is asserted by Wharton in his work on IIomicide,2 citing many authori
ties in support of it; and in 2 Greenleaf's Evidence.3 See also Flana
gan v. People, 4 Spann v. State,s People v . lllcDonnell 6 Blackburn v. 
State. 7 

There is a species of mental disorder, a good deal discussed in mod
ern treatises, sometimes called" irresistible impulse," "moral insan
ity," and ]Jerhaps by some other names. If, ·by these terms, it is 
meant to affirm that a morbid state of the affections or passions, or an 
unsettling of the moral system, the mental faculties remaining mean
while in a normal, sound condition, excuses acts otherwise criminal, we 
are not inclined to assent to the proposition . The senses and mental 
powers remaining unimpaired, that whic-h is sometimes called'' moral," 
or" emotional insanity, " savors too much of a seared conscience, or 
atrocious wickeclne~s, to be entertained as a legal defence. Grn.~oN, C. 
J., in Conunonwealth v. },fosler, while recognizing the existence of 
moral or homicidal insanity, as" consisting of an irresistible inclination 
to kill, or to commit some other particular offence," adds: "There 
may be an unseen ligament pressrng on the mind, drawing it to conse
quences which it sees but cannot avoid, and placing it under a coercion 
which, while its rW3ults are clearly perceived, is incapable of resistance." 
With all respect for the great jurist who uttered this language, we sub
mit if this is not almost or quite the synonym of that Liighest eviclence 
of murderous intent known to the common law- a heart totally de
praved and fatally bent on miscliief. Well might he add: '' The doc
trine which acknowledges this mania is dangerous in its relations, and 

~ 7Metc. MIO. 
2sect.566. 

3 Sect.3i2. 
452N.Y.46i. 

54.7Geo. 553. 
& 47Cal.134.. 
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can be recognized only in the clearest cases. It ought to be shown to 
have been habitual, or at least to hn.xe CYinced itself in more than a 
single instance. The frequency of this constitutional malady is fortu
nately small; and it is better to confine it within the strictest limits. 
Jf juries were to allow it as a general motive, operating in cases of 
this cbaracter 1 its recognition would destroy social order as well 
as pcrsunal safety. To establish it as a justification in any pnr
ticular case, it is necessary to show by clear proof, either its con
temporaneous existence evinced by present circumstances, or the 
existence of an habitual tendency de,·eloped in previous cases 
becoming in itself a second nature." What is meant by "eYinc
ing itself in more than a single instance," and how this prindple would 
work in administration, we are left to speculate. Can that he a sound 
legal principle, whose genernl recognition would destroy social order, as 
well as personal safety? VVe concur with Mr. 'Vharton, 1 that mornl in
sanity, which consists of irresistible impulse, co-existing with mental 
sanity," has no support either in psychology or 1aw." 

On the question of the duty and measure of proof on questions of 
insanity, as a defence in a criminal trial, some rnlings have been ma.Je 
in this court. In Stale v. jlfarle1·,2 (a case of murder) the Circuit 
Court had charged the jury, if the facts necessary to constitute the 
crime of murder had been established by the proof, that it devolved upon 
tbe prisoner to prove his insanity at the time of the commission of the 
act, and if tbe jury, from the eddence, entertained a reasonablfl doubt 
of the prisoner's insanity at the time of the commission of the act, and 
believed also that it would be murder in him 1 it would be their duty to 
find him guilty Of murder." The court had been requested to instruct 
the jury that a reasonahle doubt of the sanity of the prisoner required 
his acquittnl. This court (OR~IO).'D, J.) quoted from the language of 
MAN~FIELD, C. J., in Bellingham's Case, as follows: "That in order to 
support such a defence it onght to be proved by the most distinct and 
unquestionable evidence that the prisoner was incapable of judging be
tween 1ight and wrong; that, in fact, it must be proved beyond all 
doubt that, at the time he committed the act, he did not consider that 
murder wns a crime against the laws of God and nature; and that there 
was no other proof of insanity which would excuse murder or any other 
crime.,, Judge Ou::uoJ1i"D added: ''These opinions which are undoubted 
law, show the stringent nature of the evidence by which insanity must 
be pro,·ecl, to be an excu~e for crime; but we <lo not understand tba.t 

\ H o m. ,f'CC l.[171. 
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C\'en this defence must be established by C\'iclence so conclusirc in it:; 
nature as to exclude every other hypothesis. This would be requiring 
something akin to mathematical proof, of which the subject is clearly 
not susceptible; but the jury must be fully satisfied that the defence i!; 
made out beyond the reasonable doubt of a well-ordered mind. To test 
the case at bar by these principles the court was mo\'ctl to charge the 
jury, 'that if they entertained any reasonable doubt as to the sanity of 
the prisoner, they must acquit him i ' ~hi ch charge the court refused. 
Upon the principles here laid clown, it was error to l'efuse this 
charge. * • • It would have been highly proper that the court, 
when called on thus to charge, should hrwe explained to the jury that 
this defence was required to be made out by strong, clear, and convinc
ing proof; and, guided by these considerations, if they still entertain a 
reasonable doubt of the sanity of the prisoner. it was their duty to 
acquit." 

We confess ourselves unable to reconcile the two propositions of this 
charge. Under the one the defence of insanity is required to be made 
out by strong, clear, and convincing prnof; under the other the e\'i· 
dence is sufficient if it generates a reasonable doubt. If reasonable 
doubt of the existence pf a fact is equivalent to strong, clear and con· 
vincing proof of its existence, then the charge can be reconciled and 4 

understood. With every respect for the al>le jurist by whom this opin· 
ion was delivered, we fear its tendency would be to confuse and mis· 
lead the jury. C. J. COLLnm dissented, saying: ''ATeasonable doubt 
whether the accused was sane would not authorize his acquittal. There 
must be a preponderance of proof to show insanity, to authorize a Yer· 
diet of not guilty for that cause." 

In the case of State v. Brinyea, 1 the same judges presiding, on 
the question of insanity as a defence, the Circuit Court had charged 
the jury that the prisoner was bound to make out by testimony, beyond 
all reasonable doubt, that he was insane at the time the act was com
mitted, by proof clear, strong, and convincing i and if, upon the testi
mony, the jury should entertain no reasonable doubt of tbe defendant's 
sanity, they should find him guilty." It will be observed that in this 
case, the rule laid down by the Circuit Court as to the measure of proof 
of insanity required of the prisoner, was that it should be shown beyond 
all reasonable doubt; and as to this, the court added: '' 1f thejuryenter· 
tainecl no reascnn.ble doubt of the prisoner's sanity, they should find 
him guilty." This court, in commenting on this charge, said: ''The 
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objection to the charge cannot anlil the prisoner, as it is in strit:t accord
ance with the rule declared in Mctrle1·'s Case . * * * The prisoner 
then was bound to make out by testimony, beyond all reasonable 
doubt, that he was insane at the time the act was committed, by proof 
strong, clear and convincing. • * * The char~e, it is true, is in 
the negative, -th~~ if the jury bad no reasonable doubt of the sanity 
of the prisoner he shoulrl be convicted. This, as it seems to us, is 
precisely equivalent to a charge that, if a reasonable doubt of bis sanity 
was entertained, the jury should acquit." This charge, then, as con
strued l)y this court, and its correctness affirmed, reasserts the two 
propositions, which, we haYe said above, we cannot reconcile. It goes 
even further, and affirms that insanity, as a. defence, must be pro\'cd 
beyond a reasonable doubt; and then adds, if the testimony generates 
a. doubt of its existence, "this is sufficient." Rules of law ought Hot 
to be so declared as to leave the mind bewildered in their attempted 
solution. Instructions to juries should be clear and freed from am
biguity. 

In Ate.Allister "· State,· this court (Cb. J . Dargan delivering the 
opinion) said: "When the pJ.ea of insanity is interposed to protc<:t one 
from the legal consequences of nn act which amounts to a crime, to 
render the defence available, the evidence must be such as to convince 
the minds of the jury that, at the time the act was done, the accused 
was not conscious that, in doing the particular act, be was committing a 
crime against tbe laws of God and bis country. If he knew right from 
wrong, and knc::w that he was violating the law, he is then guilty; for 
it is this conscious knowledge, connected witll the act, that consti
tutes the crime." 'Ve feel at liberty to affirm that the question of the 
measure of proof, on the defence of insnnity, is not sett.led in this 
court. 

Much has been written, and there is much hypercriticism in the dis
cussion of the· propositions, that, in criminal prosecutions, the onus is 
never shifted, and that the presumption of innocence accompanies the 
prisoner through all the stages of his trial. These are valuable canons 
of the law, but, like most other general rules, are subject to some modi
fications in their application, the observance of which is essential to the 
good order and well-being of society. Murder, at common law, is 
made up of two ingredients, - the act nnd the intent. All men nrc 
presumed to intend tlie natural result of their Yoluntary nets. The 
voluntary employment of ::i deadly weapon , lying in wait, the admin-
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istratior: of poison, each supplies the presumption whic:h, unexplained, 
is proof of the intent or malice aforethought which stumps the homicide 
as D'!U!·dcr. Proof of the killing a11cl the manner of it accomplishes 
the purpose of establishing the factuni or act, and the felonious intent 
or formed design with which it is done, unless, in the testimony which 
proves the act, or in some other proof, the offence is ex-tcnuated or 
excused. The common-law definition of murder declares tliat the 
ma.lice which characterizes its bad eminence may be implied as well as 
expressed. So, one found in possession of goods, proven to have been 
recently stolen, is presumed to be the thief, until e:\.1Jlanation of his 
possession is gi,·en. JHany statutes which create offences out of cer
tain acts, unless certain conditions exist, cast on the accused the duty 
of excusing himself by proof of the required conditions. In this class 
are the offences of carrying deadly weapons concealed about the person, 
and retailing spirituous liquors without license. So, then, there are 
cases in the law where one material clement of a crime is inferred from 
the proof which establishes the other, if there be before the jury only 
the testimony which establishes that other fact. We imagine, also, 
there is a distinction and a difference between the constituent facts 
which make up a given crime, - murder, for example, - and which 
facts are common to every case witbin the class, and those occasional 
or exceptional questions of fact which do not necessarily belong to the 
class, but may be termed the accidents of the case. That a reasonable 
creature in being was killed ; that the prisoner on trial was the agent or 
manslayer, and that he did the act with malice aforethought, express 
or implied, are facts necessary to be shown in every successful vrose
cution fol' murder. To this e. .... tent, and to each of these constituent, 
indispensable elements, the burden rests with the State to prOYC their 
existence beyond a reasonable doubt. The presumption of innocence, 
in which all men are primarily panoplied, follows and guards them 
through all the stages of the trial, until these uniformly constituent 
facts are established. The law, in its firm, yet conservative morality, 
declares that all men who have attained to years of discretion are 
presumed to be of sound mind; and without any proof of that fact, 
resting securely in the presumption of sanity, it adjudges the offender 
shall suffer its peualtics. But there are persons of mature years whose 
minds are so diseased as that they are incapable of discriminating 
between right and wrong; and this defence is set up in avoidance 
of the facts which otbernise stamp the prisoner as a murcforcr. 're 
here enter the field of the exceptional, the accidental; and inasmuch 
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ns the law presumes snnity, thnt presumption, like that of innocence, 
should prevail throughout the trial until it is overcome. And whether 
the evidence of insanity arise out of the testimony which proves the 
homicide, or is shown aliuncle, reason and analogy alike declai:c it is 
insufficient until it overturns tlie presumption of sanity. 

In Comrnonweallh v. Eddy, 1 the court said: ''The burden is on the 
Commonwealth to prove all that is necessary to constitute the crime of 
murder. And, as that crime can be committed only by a reasonable 
being- a person of sane mind- the burden is on the Commonwealth to 
prove that the defendant was of sane mind when he committed the act 
of killing. But it is a presumption of law that all men are of sane 
mind; and that presumption sustains the burden of proof, unless it is 
rebutted and overcome by satisfactory evidence to the contrary. In 
order to overcome this presumption of lnw and shield the defendant 
from legal responsibility, the burden is on him to prove to the satisfac
tion of the jury, by a preponderance of the whole eviQence in the 
case, that, at the time of committing the homicide, be was not of 
sane mind." 

Pennsylvania stands unmistakably committed t.o the snme doctrine. 2 

The opinion is both able and philosophic. Says AG~"'Ew, C. J.: "In
sanity is a defence. It presupposes the proof of the facts which con
stitute a legal crime, and is set up in avoidance of punishment. Keeping 
in mind, then, that an act of wilful and malicious killing has been 
proved, and requires a verdict of murder, the prisoner, as :l. defence, 
.avers that he was of unsound mind at the time of the killing, and inca
pable of controlling his will; and, therefore, that he is not legally re
sponsible for his act. • * * Soundness of mind is the natural and 
normnl condition of men, and is necessarily presumed; not only because 
the fact is generally so, but because a contrary presumption would be 
fatal to the interests of society. No one can justly claim irresponsi
bility for his act contrary to the known nature of the rnce of which he 
is one. Ile must be treated, and be adjudged to be a reasonable being, 
until a fact so abnormal as a want of reason positively appears. It is, 
therefore, not unjust to him that he should be so conclusively presumed 
to be until the contrary is made tq appear on his behalf. To be made 
so to appear to the tribunal determining the fact the evidence of it must 
be satisfactory, and not merely doubtful, as nothing less than satisfac
tion can determine a reasonable mind to believe a fad contrary to the 
course of nature." To the same effect arc State v. Sniith,3 People 

1 iGray,583. ' Ortwoin v. Commonwealth, iG Pn. St. Ht. 
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v. McDonnell, 1 State ,.. Lawrence,!2 Leo.ffner v. State, 3 State ''· 
Starling, 4 State v. Felter, 5 },[c]{enzie v. Stale.6 Mr. Wharton, in hi!11 
\'f"Ork on Homicide, 7 clnsses New York among the States that hold in
sanity.is a defence, the affirmative proof of which rests with the de
fendant. The question, we think, is somewhat unsettled there.a 

There are respectable authorities to the contrary, but we decline to 
follow them. 'Ve bold then that insanity is a defence which must be 
proven to the satisfaction of the jury hy that measure of proof which 
is required in civil causes; and a reasonable doubt of sanity, raised by 
all the e,·idence, does not autllorize an acquittal. The doctrine we have 
been combatting is, we think, purely American; and we regard it ns nn 
erroneous application of the principle of presumed innocence. One 
disputable presumption should not be allowed to override and annihilnte 
another. 

Under the rules above declared the entire affirmative charge of the 
Circuit Com:t is free from error. Of the charges a~ked by defendant, 
those numbered I, 2 and 3 were abstract, there being no evidence to 
support them; those numbered 4, 5, 6, 10, 11, 12, 13, were all rightly 
refused under the princi pies we have declared above ; charges 6, 7 o.nd 
8 were calculated to mislead the jury, if they were not abstract, and 
were rightly refused: the two charges gh·en at the instance of the prose
cution are free from error; and the judgment of the Circuit Court must 
be affirmed. 

It is, therefore, ordered and adjurlgccl that, on Friday, the eleventh 
day of June, 1880, the sheriff of Talladego County execute the sen
tence of the law, by hanging the said George Boswell by the neck until 
he is dead . 

BRICKELL, C. J., dissenting. 

4i Cal.134. 
5ille.5H. 
IOOhioSt.599. 
GJonesN.C.366. 
32lowa,50. 

•26Ark.832; Wbartononllom.,sect.665; 

2 G1r~:~~·. ~'.sect. 373. 

a Flanaganv.People,52N. Y.(67 
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In the Supreme Court of Iowa, June Term, 1871. 

Hon. JAMES G. DAY, Chief Justice. 
'' JOS.FPH ]\{ BECK } 
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I. Burden of Proof. -The defence of insanity must be established by proof satisfactory 
to the jury. 

2. Right to open a.nd Close - Practice. - In a criminal trial, where the defence is insan
ity, the prisoner is not entitled to 01>en A.ud close. 

ArrEAL from Linn District Court. 
Indictment for murcler. The case was tried before and the judgment 

of conviction Teversed .1 Upon bis second trial the prisoner was con
victed of, murder in the second degree, and sentenced to the peniten
tiary for life. He again appeals. 

1. M. Preston & Son, for the appellant. 
fl. O' Connu, Attorney-General, for the State. 
COLE, J. The defence was grounded mainly upon the alleged insanity 

or monomania of the defendant. 
His counsel asked that they be allowed the opening and closing argu

ment to the jury. 
The refusal to grant this constitutes the third assigned error. It was 

necessnry for the State to prove both the killing and the malicious in· 
tent. The former was not controYerted, but tte latter was denied; and 
for the proof of the denial the· defendant endeavored to show that he 
was so mentally deranged at the time as to be incapable of entertaining 
the malicious intent. The intent was therefore not admitted, but was 
left for the State to establish by proof. Hence, it was not error to re· 
fuse defendant's counsel the opening and closing argument to the jury.2 

The defendant asked the court to instruct: "If the jury entertnir, 
from the e,·idence, a reasonable doubt as to criminal intent, or as to 
whether the defendant was of sound mind and discretion, the defendant 
is entitled to the benefit of that doubt, and you~· verdict should be 'not 

1 Statcc.Fclter,251owa,67. 2Loeffner v.State,lOOhioSt.598. 
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guilty;'" which the court refused . Instead thereof, the court in
structed the jury: "It is not necessary, in order to acquit, that the evi
dence upon the question of insanity should satisfy you, beyon<l all 
reasonable doubt, that the defendant was insane; it is sufficient, if, 
upon consideration of all the evidence, and the facts, and c:ircum
stances disclosed by the testimony, you are reasonably satisfied that 
be was insane. If the weight or preponderance of the evidence 
shows the insanity of the defendant, it rp.ises a reasonable doubt of 
his guilt." 

The refusal of the one and the giving of the other is tile fourth as
signed error. 

It is not disputed that the current and weight of authorities are in 
accord with the instruction as given by the court, and in our opinion it 
has also the support of reason, humanity, and Public policy. Formerly 
the rule was that where an accused relied upon the defence of insanity, 
it was incumbent upon him to prove his insanity beyond a. reasonable 
doubt.I :Many cases, however, state the rule substantially as it was 
given by the District Court in this case. 2 

The appellant's counsel rely upon People v. McCann.,3 and Hopps v. 
People,4 in support of the instruction as asked by them. The fii;st case 5 

does not support that view, but docs support the view taken by the 
court. BowEN1 J., who wrote the leading opinion of the court in that 
case, says: "It is also a rule, well established by authority, that where, 
in a criminal case, insanity is set up as a defence, the burden of proving 
the defence is with the defendant, as the law presumes every man to be 
sane. But I apprebeud that the same evidence will establish the de
fence which would prove insanity in a civil case. Tile rule requiring 
the evidence to satisfy the jury beyond a reasonable doubt is one in 
favor of the individual on trial charged with crime, and is applicable 
only to the general conclusion, from the whole evidence, of guilty or 
not guilty." The case of Hopps v. People was decided by a majority 
opinion, Mr. Justice WALKER dissenting, and is directly in conflict with 
the previous unanimous holding of the court in Fishel' v. People.6 We 
also find that a majority of the Supreme Court of Indiana sustains the 

1 State"· Spencer, '21 N. J. {L.) l 'J6; 
Statev. Brinyea,5Ala.241; Peoplev.1\Jyar~. 

20 Cul. 518; State v . Buting, 21Mo.477; 1 
Wbart. Am. Cr. Law, par. s:;. 

~ Loeffnerv. State,lOOhio St.598; Fi sher 
v. People, 23 111. 283; Com. v. I\:imball, 2-i 
Pick. 3GG; Ooir •. v. Rogers, i Mete. 500; Gra· 
ham v. Com., 16 B. Mon. 589; Bonfanti v. 

Stnte,2i"ilinn.l'.?3;Statev.Starl111g,6Jones. 
L., 3GG; Stalev.l\linger,43Mo.J:Z7; Statet·. 
Bartlett,4-3N.II.2'24,nndmanrothercasee 

316 N. Y.58; 1. c. 3 Park.272. 
~ 31 Ill. 385. 
& 1GN. Y.58. 
&23 111 12~. See, also, Chase v.rcople, 

4-0ld.352,explainingthc UovpsCase 
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doctrine in the Hopps Case, in Polk v. State. 1 We have given to the 
question our careful and deliberate consideration, and are persuaded 
that the matter of rea.sonabJe doubt has ever been wisely limited to the 
general conclusion of guilty or no, upon aU the evidence in the case; 
that it cannot safely be applied to any one fact in the case, howsoever 
material it may be; that the sanity of the accused being once estab
lished in the case, either by direct and positive testimony, or by the 
presumption of law, or both, the accused cannot avvid it, it being in its 
nature an affirmative defence, except by a preponderanoe of proof, or 
which is the same, satisfactory evidence of his insanity. The instruc· 
tion of the court was therefore correct. 2 

The only other error assigned is, that the verdict is contrary to the 
evidence. We have given to the evidence a careful reading, and are 
fully satisfied that the jury came to a correct conclusion upon it. 

Aside fnom the terrible atrocity of the crime, and the revolting cir· 
cumstances attending its perpetration 1 there is substantially nothing to 
support the defence of insanity. 

.A.firmed. 

BURDEN OF PROOF-JURY MUST BE SATISFIED OF INSANITY. 

GRAHAM v. COilllOl'.'\VEALTH. 

[16B. Mon. 587.] 

In the Court of Appeals of Kentucky, Winter Term, 1855. 

Hon. THOMAS A. MARSHALL, Chief Justice . 
" B. l\C. CRESSllAW, } 

" J,UIES SIMPSON, Judges. 
14 HENUY J. STITES, 

To authorize an acquittal on the ground of insanity, the jury must be satisfied that the 
accused was insane. 

APPEAL from McCracken Circuit Court. 
0. Turner and L. S. Trimble, for appellant; James Harlan, Attorney

General, for the Commonwealth. 

1 I91nd.140; and also in Stevena v. State, : State v. Nash, 7 Iowa, 34:7; State v. 
31Ind.48.5. See, also, People v. Garbutt, 17 Ostrander, IS Id. 43:'.i. 
lrich.9. 
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STITES, J., delirnred the opiuion of the court. 
At the November term, 1855, of the l\IcCracken Circuit Court1 John 

Graham was tried and cotwicted of t!Je murder of his wife. 
The defence relied on by the prisoner was insanity at the time of thC' 

commission of the act, and some evidence was introduced in support 
of that defence. After the evidence was closed, the prisoner's counoel 
moved the following instruction: "Tllat, if the jury believed from the 
evidence that there was a rational doubt growing out of the evidence, 
as to whether Graham was insane or non compos nientis at the time 
of committing the homiciLlc, tllen they should give the prisoner the 
benefit of that doubt and a("quit him." 

This instruction was refuscd 1 and an exception taken by the pris
oner's counsel, who then moved the court to iustrnct the jury upon the 
whole law of the case; and thereupon the court gave the following 
instructions: -

" 1st. The court instruct the j my that if they belieYe from the e'·i
dence that Graham killed the deceased, they m11st find him guilty of 
murder, unless they believe from the e\'iclence that at the time be did 
the act he was laboring under insanity of mind. 

" 2nd . Thnt if they believe from the evidence Grnham did kill bis 
wife, and that he was In.boring under insanity on the subject of lo\'C 
an<l jealousy, yet if they believe from the eYideuce he had sufficient 
reason to know that he wa.s doing wrong and would be liable to pun
ishment1 and that . be had sufficient power to control his notions and 
refrain from killing her, the law is against him, and they must find him 
guilty. 

"3rd. The court instruct the jury that the law presumes every 
man to be sane until the contrary is shown hy the evidence. And · 
before the prisoner can be excused for killing the deceased on the plea 
of insanity, the jury must be satisfied from the evidence that the 
accused wns laboring under such a defect of reason ns not to know 
the nature and quality of murder i or if be did know it, that he did not 
know to commit murder was wrong. 

"4th. That the true test of responsibility is whether the accused had 
sufficient reason to know right from wmng, and whether or not he bad 
a sufficient power of control to govern his actions. That if they should 
believe from the evidence he was a monomaniac, yet if they should 
belie,·e from the evidence he knew it was wrong to kill, and had suffi
cient power of control to govern his actions, and to r~frain from com
mitting the homicide, then the la.w is agninst him, and tlley must find 
him guilty. 
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Instructions of the Court. 

" 5th. That if they had a r:itional doubt as to whether said case is 
murder or manslaughter, they must find him guilty of the latter, as the 
lesser offence; and if they have such mtionul cloubt as to his guilt or 
innocence, they must acquit him. 

1 1 Gth. That a rational doubt is one growing out of the e\·idence, and 
not a mere chimera existing in the juror's mind; and to acquit on 
mere light and trivial doubts existing in the juror's mind, and not 
growing out of the evidence, tends to the encouragement of male
factors, is detrimental to the best interests of society, and a virtual 
''iolation of the juror's oath." 

And after the instructions were read over to the jury, the court 
inquired if there was any other point upon which an instruction was 
desired, !\.nd none was requested ; but an exception was taken to each 
of the foregoing. The jury having found the prisoner guilty, and the 
Cil'cuit Court having refused a new trial, he bas brought the case up 
by appeal. 

The only question for consideration presented by the record is the 
propriety of the refusal of the instruction asked for by the prisoner. 
and grnnting of others in lieu thereof. 

It is earnestly contended in behalf of the appellant, and that is tl1e 
main ground relied 011 for reversal, that the humane principle adopted 
in favor of life, which forbids a conviction whilst there is a rational 
doubt of guilt, has been violated in this case by withholding from the 
jury the instruction asked for, and telling them, in the third instruction 
granted, that befoi.:e they could acquit upon the ground of insanity, 
they must be satisfied Lhat the accused was insane when he committed 
the homicide. 

The importance of the case to the appellant has induced a thorough 
examination of the authorities within our reach bearing upon the ques
tion, and after full consideration we feel convinced, from the unbroken 
current of adjudications upon the subject, as well as from the reason 
of the rule, that it bas not been impinged upon 1 and that no error was 
committed by the Circuit Court of which the appellant can justly com
plain. 

The rule in question is founded upon the benign presumption of law 
in favor of innocence until the contrary is satisfactorily established, a 
presumption which continues in force in behalf of the accused, and re
mains his shield and protection as long as a rational doubt exists as to 
bis guilt. To the benefit of this presumption be is always entitled, and 
it hns been extended to the prisoner in this case, for the jury are told in 
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the fifth instruction that " if they h~ve such rational doubt as to his 
guilt or innocence, they must acquit him." 

This presumption of the law in favor of innocence is alike essential 
to the safety of the individual citizen and the security of society, and 
is universally recognized in all criminal and penal cases. But there are 
other legal presumptions alike important, and indispensable to the well
being and safety of society, and as necessary in their application in 
criminal cases. Among these is the presumption of sanity. E\•ery 
man is presumed to be sane, and accountable as such, for the commis
sion of crime. This presumption is as necessary and universal in its 
application in criminal cases as the presumption of innocence. The 
same amount of proof is required to rebut the one as the other. And 
when, as here, n. party has committed a homicide and endeavors to shield 
himself from the consequences of his act by a plea of insanity, the law 
demands of him such evidence in support of that defence as will satisfy 
the jury that wllen he committed the act be was insane, and, as an in
sa11e being, not responsible for his acts. 

This rule is founded in wise policy, and is obviously necessary for the 
protection of society, as much so as that which requires satisfactory 
evidence to rebut the presumption of innocence. Besirles the character 
of the presumption, its necessary operation in almost every transaction 
of life, and its almost universal application in civil as well as criminal 
cases, there are other cogent reasons for this requisition of clear and 
satisfactC1ry evidence in support of a defence in criminal cases grounded 
alone upon insanity. In ordinary defences, such as self-defence, want 
of malice, sudden heat and passion, etc., when by reason of the killing 
the burthen of proof rests upon the accused to rebut the legal pre
sumption of malice, the facts relied on are usually a part of the trans
action, or so directly connected with it, and so simple and few, that 
they are readily comprehended and appreciated by a jury, and no jury 
will convict in such cases, whilst a rational doubt is entertained as to 
the reality and merit of the defence relied on, notwithstanding the bur
tben of proof may be, by legal presumptions, cast upon the accused. 

But the plea of insanity is peculiarly liable to abuse. It can be so 
easily concocted, and facts, admissible as evidence in its support, so 
readily manufactured by the accused. The latitude of inquiry in such 
cases is almost boundless. It does not, as other defences, depend upon 
the proof of facts comprehensible to ordinary minds, nnd connected 
remotely or immediately with the transaction under investigation, but 
in its support facts having no connection with the transaction, only so 
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Bellingham and l\IcNaghten 1s Cases. 

far as they may tend to show general or previous insanity of the ac· 
cuscd, but happening long anterior to the commission of the offence for 
which he was tried, nnd the opinions of learned and scientific men up1J11 
such facts, are admissible as evidence. It not unfrequently occurs that 
this plea is resorted to as a last extremity, with a view of introducing 
under the lntitudinous range of inquiry, a multitude of facts and opin
ions not directly relevant, but strictly admissible, to produce confusion 
and doubt in the mind of jurors, and interpose thereby obstacles to the 
attainment of just verrlic~. The only safe rule in such cases is to re
quire in support of such defence satisfactory evidence that at the time 
of the commission of the act the party accused was insane. Less than 
that ought not to suffice, nor with less is the law content. 

This principle bas been recognized in England and America1 in most 
of the leading cases, since the time of Sir Matthew Hale. 

On the trial of Bellingham for the murder of Mr. Percival, where the 
defence relied on was insanity, Lord MANSI<"IELD said: ''The law in such 
cases is extremely clear. If a man is deprived of all power of reasoH
ing so as not to distinguish whether it was right or wrong to commit the 
most wicked or the most innocent transaction, be could not certainly 
commit an act against the law. Such a man, so destitute of all power 
of reasoning, could ht1xe no intention at all. In order, however, to sup
port this defence, it ought to be proved by the most distinct and unques
tionable evidence that the criminal was incapable of judging between 
riglit and wrong.'' 1 The rule seems to have bceu approved by all the 
English judges as late as 1843. 

The acquittal of McNaghten for the murder of l\fr. Drummond, on 
the ground of insanity, gave rise to an animated discussion in the House 
of Lords, who ordered various interrogatories to be put to the judges as 
to the law a.rising on the plea of insanity in criminal cases, and, among 
others, the following: ''In what terms ought the question to be sub
mitted to the jury as to the prisoner's state of mind at the time the act 
was committed?" To this they reply: "We have to submit our opin
ion to be, that in all cases the jury ought to be told that every man is 
presumed to be sane, and to poss~ss a sufficient degree of reason to be 
responsible for bis acts, until the contrary be proved to their satisfac
tion; and that, to establish a defence upon the ground of insanity, it 
must be clearly proved that, at the time of committing the act, the 
party accused was laboring under such a defect of reason from dis
ease of the mind as not to know the nature and quality of the act. 

1 Winslow on Plea or Insnnity, Lnw Library, vol. 4~, p. ·'-
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he was doing; or if be did know, he did not know tbat be was doing 
wrona '' 1 

In ilnssacbusetts, on the trial of Rogers for murder, the plea of in
sanity wns set up. It wns held by the Supreme Court that insanity, being 
in the nature of confession nnd avoidance, must be satisfactorily shown 
to entitle the jury to acquit on that ground.2 

In New Jersey it was holden by tbc Supreme Court in Spencer's Case 
"that the evidence of the prisoner's insanity at the time of the act 
ought to be clear and satisfactory," and the chief justice, in delivering 
the opinion of court, said: ''The proof of insanity at the time of com
mitting the act ought to be as clear and satisfactory in order to acquit 
bim on the ground of insanity, as the proof of committing the act 
ought to be to find a sane man guilty." J 

This principle of rnquiring clear and satisfactory eYidence in support 
of the defenf'e of insanity, thus appears to be recognized and adopted 
in England nnd this country, and not to have been regarded as conflict
ing with the principle which deems every man innocent until the contrary 
is shown beyond a rational doubt. It is based upon the legal and obvi
ously necessary presumption of sanity; and, in our opinion, it is a safe 
rule, founded in reason and good policy, sanctioned by experience and 
authority, and should not be departed from. 

We are of opinion, therefore, that the Circuit Court did not err to 
appellant's prejudice in refusing the instruetion asked, and in granting 
the third instruction. Without noticing in detail the other instructions, 
we deem it sufficient to say that they are as favorable to appellant as tile 
law of the case permitted, and that no erro1· was committed to his pre~ 
judice in granting them. 

With the facts of the case we have nothing to do. The j•1risdiction 
of this court is limited in such cases to questions of law arising and 
saved by exceptions during the progress of the case. Beyond that it 
does not reach . 

There being, then, in our opinion, no error in the record to the appel
lant's prejudice, the judgment of the Circuit Court cannot be disturbed, 
but must stand. • 

Wherefore, the judgment is affirmed. 

i Com.u.Rogen,7lletc.500. 
'21N. J . (L.) 196. 
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Syll:>.bus aud Iustructiom;. 

BURDEN OF PROOF - PRESUMPTION OF SANITY- MORAL INSANITY -
DRUNKENNESS . 

KRIEL v. COilllO~'WEALTII. 

[5Busb, 363.J 

In the Court of Appeals of Kentucky, Summer Term, 1869. 

Ilon. RUFUS K. WrLLIAMS, Chief Justice. 

:: :~~::~~C:,E=:~::~, i.Jitdyes. 
11 BELVAnDJ. PETERS1 j • 

!. The legal pre•umption of sanity must be rebutted by satisfactory evidence. A doubt 
ot s.:mityis not sufficient to justify an acquittal; for the 1i1·esumption of sanity must be 
o\·crcomebyaprcpondcranceofevidence. 

2. Mental or moral insanity, however recent, to &uch nn extent as to destroy free agency 
nnrlmoralrcsponsibility,on•1cingestablishedbysatisfactoryevidence'villexcuse. 

3. Drunkenness, lrom social hilarity is 110 excuse for crime. 

APPEAL from Jefferson Circuit Court. 
Wm. L. Jackson and Selby Harney, for appellant. 
John Rodman, Attorney-General, for appellee. 
Cbief Justice WILLIA..\IS delivered the opinion of the court. 
Wm. Kriel having been indicted, tried and found guilty of the mur

der of his wife, has· appealed to this court for a reversal of the ;udg

mcnt aud sentence of death. His only defence was that of insanity, 

produced from habits of dissipation and excessive drinking of ardent 

spirits. The following instructions were give to the jury nt the instance 

of the plaintiff and defendant, and by the court of its own accord. 

For the Commonwealth: -
I. ".eelonious homicide may be either murder or manslaughter. 

2. "Murder is the killing of a human being by another with malice 

aforethought. 
3. ' 1 Malice, in its legal sense, denotes a wrongful act done inten

tiona.lly "ithout just cause. 
4. " :Malice is implied by the law from nny deliberate cruel act 

committed by one person against another, however suddenly done. 
5. " If homicide be committed by the use of a dendly weapon in the 

previous poss~ssion of the person slaying, the law implies tbat the act 

was done with malice. 
6. " By the term aforethought is meant a predetermination to kill, 

bowc\·er sudden, or recently formed iu the mind before killing. 
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7. "Before the jury can acquit Kriel on the ground of insanity 
from delirium tremens (if they believe all the evidence, beyond area
sonable doubt, tl.l:lt he did the killing with a deadly weapon and without 
provocation), they should be satisfied, from the whole of the testimony 
taken together, that he was l::tboring under a fit of delirium t-remens at 
the time be shot; and the jury cannot presume its existence, nt the 
time of the killing, from proof of antecedent fits, from which he 
recovered. 

8. 11 In order to acquit the prisoner, Wm. Kriel, on the ground of 
insanity (if the jury a.re satisfied, to the exclusion of a re::t.sonable 
doubt, that he killed Margnret Kriel, his wife, with a deadly weapon, 
:ind without any provocatron), they should be satisfied that the evidence, 
all considered together, preponderates townrds establishing the fact, 
that he was at the time he killed Margaret Kriel, his wife, deprived of 
the force and natural agency of his mind, nnd thnt his mornl and intel
lectual.faculties were so disordered by long continued in<lulgence in 
intoxicating liquors as to induce mental disease, and to deprive his 
mind of its controlling and directing power, and that be did not have, 
at the time, sufficient power to gO\·ern his actions. 

9. "If the jury believe, beyond a reasonable doubt from all the 
evidence in this case, that the accused is guilty of the crime charged in 
the indictment, they should find him guilty." 

For the defendant: -
l.• "The crime of murder is the killing of a human being within the 

peace of the Commonwealth of Kentucky, by a person of sound mind 
and discretion, with malice aforethought. 

2. • 1 If the jury have n reasonable doubt as to any material fact, they 
must acquit. 

3. "If the jury believe that, at the time of the alleged killing, the 
accused was a person of unsound mind, they must acquit. 

4. "If the jury have a reasonable doubt as to the sanity of the 
aceuseCt, at the time of the alleged killing, they must acquit him; and 
it is immaterial how that insanity was superiuduced. 

5. "That to convict the accused, the jury must be satisfied, from all 
the evidence, beyond a. reasonable doubt, that he shot his wife deliber
ately and mnliciously, with intent to kill her, and at that time he was a 
man of sound memory and discretion." 

By the com'!: -
" If the jury should find the defendant not guilty, and they acquit 

him on the ground of insanity, they must state that tact in the verdict." 
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On application of the jury, after they bad retired, and being brought 
into court in the presence of both parties: -

" The jury being brought into court for an explanation as to what 
seems to them to be a conflict between the folll'th instruction given 
for the defendant, and the seventh i111struction given for the Com
monwealth, the court instructs them thereon, as follows: •The two 
instructions taken and considered together, meant, that if the jury ham 
a reasonable d .rnbt as to whether the accused was of sonnd mind when 
he did the killing, they must acquit him, and it is immaterial from wbat 
cause his unsoundness of mind may baYc arisen; but they cannot 
ncquit him on the ground of unsoundness of mind arising from delirium 
tremens, unless they believe, from all the evidence, he labored under 
unsoundness of mind at the time of the killing; and they cannot pre
sume such unsoundness of mind from the mere fact that be had 
previously had an attack of delirium tremens, from which he had 
recovered. If they bnve a reasonable doubt of bis soundness of mind 
at the time of the killing- it matters not by what cause the unsound
ness of mind may ha,·c been produced; but the fact of bis previously 
having had an attack of delirium tremens from which he had recovered, 
is not1 of itself, sufficient evidence of unsoundness of mind at the time · 
flf the killing; it is a fact, however, to be consiclered by them in weigh
ing the otLer testimony bearing on the condition of bis mind at the time 
of the killing. 

'
1 'The jury also inquired whether, in mnking their verdict, they 

should confine themselves strictly to the evidence and instruction of the 
court. They are instructed that they are to consider nothing n.s evi
dence except what was prm1ecl before tbem in court; and the instruc
tion given by the court are the law of this case; they are, however, to 
give due consideration to the arguments of counsel, so far as the argu
ments seem sound and assisting to them at arriving at correct conclu
sions from the law and e,·idence. If, however, the jury believe, from 
the CYiclence, to the exclusion of a rational doubt, that the accused was 
of sound mind1 and killed the deceased, but did so without malice afore
thought, they should find him guilty of manslaughter, and fix in their 
verdict the period of his confinement in the penitentiary at not less than 
two nor more thnn ten years.' '' 

Under the provisions ~of our criminal code we have no jurisdiction to 
reT"erse on the evidence, for as to this the verdict of the jury and judg
ment of the court are conclusive; but our jurisdiction is confined to 
the Corrections of errors of law, and, therefore, we can only look into 
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the facts to determine as to the proper application of the legal rules 
thereto. 

Without a rehearsal of the various facts developed in this case, to 
some extent conflicting in tlleir nature, it is sufficient to say that the 
evidence would have justified the jury in finding, either that the defend
ant was sober and of sounrl mind :i.t the time of the homicide, or that 
he was intoxicated, and to some extent at least, irrational, ns they 
might most credit the statements of the witnesses of the respecli\·e par
ties, or giYe more importance to the facts detailed by them. 

It appears that Mrs. Kriel was a woman of feeble health, delicate and 
fragile; that she bad taken her clothes to the house of her si&t~r, resid
ing in the srune city (Louisville) with her, intending to go to the 
country, and that her mother, sister, and herself, were still at the dinner 
table when the accused came in and asked her relative to her taking her 
clothes away; when she substantially replied she was going to the 
country, as the doctor ha.cl addsed her she must do for her health. 
The defendant immediately addressed her sister, and asked wl1at she 
meant by saying, "If be bad been my husband, I would have killed 
him long ago." It further appears from this sister 's evidence that 
Kriel and wife had before divided their property, by the advice of their 
counsel. Immediately after this address by Kriel to bis wife's sister 
she went np stairs, and Kriel, with violence, choked bis wife until she 
fell prostrate and apparently dead, when her mother gathered her up 
into her lap; then stooping m·er her, be pulled from his pocket a pistol. 
and shot her through the head. She never spoke, but expired imme
diately. 

The sister hearing the confusion below, and supposing :Mrs. Kriel had 
fainted, with a pan of water was retuming to the lower room, when 
Kriel, immediately upon her appearance in sight, shot at, but missed 
her. He then put his pistol to bis own head, shot once or twice, the 
balls however lodging in the scalp, without fracturing the skull, and 
then immediately ran, when the crowd attracted by the alarm, and some 
policemen, chased him some half mile. When they came up with him, 
be was on his knees and hands under the bank of a small branch, as 
though he had fallen from exhaustion or was attempting concealment. 
1-Ie said but little on bis way to the jail, and seemed stupid and insen
sible for some two or more days, eating but little. 

Several apparently credible witnesses attest his sober appearance the 
day before, and down to nightfall, and then the next day clown to within 
a few minutes of the homicit.le, between twelve o'clock M. and ten o'clock 
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The physicians testified that the subsequent stupor may hm·e been the 
effect of excessive drinking, or of the concussion of brain from the 
shots in bis scalp, or from the exhaustion resulting from his long chase. 

The circumstance.s sufficiently attest that Kriel and wife had recently 
had disturbances; had divided their property, and that she had taken 
her clothes to the house of her sister, to which place he had followed 
her, armed with a deadly weapon, and that without any sudden provoca
tion, or even irritating language on her part1 he assaulted, shot, and 
killed her. 

The rules of criminal law, especia.l ly as applicable to these facts, are 
few and simple, being founded in wisdom and experience, with a due 
regard to the protection of life and the preservation of society, yet 
humane and indulgent to th~ passions and frailties of human nature and 
the infirmities of the mind, ·when diseased and irrational from mental 
or morn.I insanity. It is universally written, by all authors on criminal 
law, that sanity is to be presumed; and this doctrine has always been 
upheld by this court, especially in the two leading cases of Graham, v. 
Commonwealth 1 and Sm..ith v. Commonwealth. 2 Therefore, when the 
State makes out an unlawful homicide with a deadly weapon, and iden
tifies the accused ns the perpetrator, it bas shown all that is essential to 
con,·iction. 

Necessary self-defence, or misadventure, or insanity, moral or men
tal, ns an excuse, comes as a defence; and whilst irresponsibility because 
of insanity need not be shown beyond a rational doubt, yet as sanity is 
always presumed by law, this universal legal presumption must be 
rebutted by satisfactory evidence; that is, the jury must be satisfied 
from the evidence, whether produced by the one side or the other, that 
the perpetrator of a homicide not in necessary self-defence, nor by 
mere unintentional accident, was irresponsibly insane when the deed 
was perpetrated i for evidence, merely raising a doubt as to mental 
soundness, would not be suili.<:ient to repel the legal presumption of 
saneness i as this would be re1)elling a legal presumption by evidence 
raising a mere doubt or suspicion as to the mental condition. 

It is the legal duty, therefore, of all juries to convict the perpretra
tor of an unjustifiable and prirna facie , inexcusable homicide, unless 
lhe evidence ratioually convinces them that, at the time of the killing, 
the perpetrator was laboring under sucli a state of mental aberration 
nnd disease as to deprive liim of a knowledge of right and wrong; or 
if he knew this, still to tnke from him the moral power to resist l.iis 
mot·bicl inclination to its perpetration. 
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A mere doubt of sanity, however rational, is wholly insufficient to 
rebut this legal presumption, and can never be a justification to a jury 
to acquit; whilst on the other band, if the preponderating e,·ide11ce con
vinces them that the perpetrator was in such a mentally clisco.sed condi
tion ns to destroy his free agency, they should not com·ict merely 
because they might entertain a rational douht as to this. 

The rational doubt of guilt, so humanely entertained by the criminal 
law as a cause of acquittal, has never been extended to defences of ex
cuse because of mental or moral insanity; but after the State has made 
out her case, with the legal presumption of insanity in h~r behalf, •this 
must be overcome by a preponderance in the prisoner's behalf. 

A rational doubt as to whether a homicide had been committed, or as 
to the perpetrator, should very rationally lead to acquittal; because the 
law in its humanity should never permit a human being's life to be taken 
without the clearest evidence that a homicide had been committed, and 
that the accused was the guilty agent. But if acquittal should result 
from a mere doubt of sanity, then the legal presumption of mental 
soundness would amount to but little, if anything. A mere doubt of 
sanity has never entered as an element into that rational doubt which 
should produce an acquittal. 

If, however, there be mental or moral insanity, however recent, to 
such an extent as to destroy free agency and moral responsibility, on 
being established by satisfactory eYidence, this will excuse; because the 
law, in its enlightened benignity, will not punish an irrational and 
irresponsible being. Malice is an essential ingredient in murder; but 
this, too, is to be presumed fro:n the violence and wantonness of the 
assault and character of the weapon used ; hence whence sudden pas
sion has been produced from reasonable cause, such as jostling, personal 
violence and other things, this bas been deemed by the law, in its 
humanity, sufficient to repel the presumption of malice, nud to palliate 
the offence to mansl::mghter i and our criminal code gives the prisoner 
the benefit of a rational doubt, as to which grade of offence bas been 
committed. 

So drunkenness from mere social hilarity, though wrong in the per
petrator, may be of such a character, and to such a degree, as to show 
that the mind was incapable of preconceived malice or intentional homi
cide, and reduce the homicide to manslaughter; but as this state of 
mind is superinduced by the wrongful act of the perpetrator, a due 
regard for the interest of society, and the personal security of eV"ery 
one, precludes it from being a satisfactory excuse, and an entire 
exemption from punisllment. Indeed, if it appeared that intoxication 
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excited the animal passions and aroused a destructive propensity in the 
nccused, why should eYen drunkenness, in such a case, be considered 
even a mitigating cause any more than the unchaining of a mad dog in 
the streets of a town, or the riding a vicious animal into a crowd, merely 
because the perpetrator bad no particular malice at any one, or, indeed, 
expected death at all to ensue; yet, if by reason thereof, any one should 
lose his life, this recklessness is set down as malice toward mankind in 
general, and the perpetrator criminally responsible in the highest 
degree? But it is not essential that tbis should now be decided. Excuse, 
because of drunkenness, is at all times to be received with great caution, 
and because so easily perverted, and the danger so great of a revenge , 
for real or imaginary cause of pre-existing offence or nm.lice, under such 
cover. 

And these are the true and essential doctrines as expounded in the 
two recited cases of Graham v. Oo'tnrnonwealtft, and Smith v. Com .. rnon
wealth, when properly understood and construed; for they are conso
nant with each other in premises and principle, but somewhat diverse in 
argument; yet the rules of law, as announced by this court, are 
identical. None of these wise and humane rules were violated in the 
instructions given on behalf of the State, but were essentially contrm·ened 
in those given in defendant's behalf, and at the court's own instance, all 
of which, howe,·er, were greatly calculated to benefit him, whilst no 
possible injury could result to him; for under these instructions , the 
jury could not convict him at all, if they entertained a rational doubt 
as to bis sanity; therefore, the finding is equivalent to saying he was 
sane beyond a rational doubt when the offence was committed. The 
case of Smith recited, was upon a sudden and unexpected broil; there
fore the court said the instruction as to the presumption of malice from 
the possession and use of the deadly weapon, without reference to the 
other circumstances, or explanation of its possession 1 was misleading in 
his case. But here the husband followed the wife to her sister's house, 
armed with a deadly weapon, which he used without any immediate 
exciting cause; and he does not attempt to account for its possession by 
showing any necessity for self-defence or other reason. The instruc
tions Nos. 4 and 5, given in this case in behalf of the Commonwealth, 
were not, therefore, misleading, but a true exposition of the legal 
presumptions from the facts. 

There are other alleged errors; but on close scrutiny we have 
failed to discover any such to defendant's prejudice; and as the circuit 
judge, in his written opinion overruling the motion for a new trial, 
sufficiently responded to them we shall not notice them in detail. 

'.!3 
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The name of the deceased was alleged to be Barbara Kriel, the wife 
of the defendant. The evidence is that her name was Margaret. The 
name is, however, but descriptive, and when the person killed is also 
properly described as the prisoner's wife, and no objection to tbe 
evidence was made on that account, and no motion to withdraw it from 
the jury, ruHl after conviction and judgment, we can not suppose the 
misclescription of the given name, when placed in ' juxtaposition with 
the further description that she was bis wife, could have misled him, or 
in any manner have prevented him from a fair trial, and therefore 
furnish no reversible grounds. 

Wherefore being satisfied that the essential errors committed in this 
case were calculated to facilitate the finding of the prisoner either not 
guilty at all, or for manslaughter only, and all for his benefit, and when tbe 
law was more favorably expounded in his behalf than any elementary 
writer or decision of this court authorized, and notwithstanding which, he 
has been found guilty of murder in the first degree, we cannot, in the 
legal discharge of our duty, with a clue regard to the security of society 
and prevention of crime, disturb the judgment. 

Therefore it is affirmed. 

BURDEN OF PROOF ON PRISONER. 

STATE v. LAWRENCE. 

[57Me.574.] 

In the Supreme Judicial Ooui·t of Maine, 1870. 

Hon. Jon..'l' APPLETON, Chief Justice. 
II JONAS CUTTING, 

u ~~:v:L:~ ~:.~ALTON, I 
JONATHAN G. DICKERSON, iJudges. 

" WILLIAM G. BARROWS, l 
11 CnARLES DA.i."'l'l.'ORTD1 
1

' RUFUS P. TAPU;Y 1 

1. Burden of proof on defendant. -To establish the defence of insanity, the burden ia on 
thcdeiendanttoprovebyapreponderance ofevidencethatatth(' time of committing 
tbeacthewaslaboringundersucbadefectofreason from disease or themindAanot 
to know the nature and quality of the act he was doing, or, ff he did, that he did not 
knowbewaadoing"·hat,'rnswrong. 

2. Partial Insanity, if not to Uic extc:lt above indic:ued, will not excuse a criminal act. 
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The Facts of the Case. 

Inchctment for murder. 
It appeared, on the part of the government, that Elmira Atwood harl 

been living at the house of one Mrs. Marsh, on Hammond Street, Bnn
gor, some four weeks prior to the murder; that the defendant Lawrence 
went there more or less; that on Saturday, January I, 1870, he went 
there considerably intoxicated, conversed with Elmira Atwood, and 
called her by an opprobrious epithet, she answering, that if he called 
her that, she would make him prove it; whereupon he went away witb
out any reconciliation taking place between them at that time; tha.t on 
the next (Sunday) evening, be went there again; that he, living by 
himself on 1\fain Street, and Mrs. Marsh having been in the habit of 
preparing food for him, handed her a little tin pail, and requested her 
to put up some hashed fish; that he asked Mrs. Marsh if she were 
alone; that l\Irs. Atwood had gone into a little bedroom; that after 
Mrs. Marsh went into the pantry, Lawrence went into the bedroom, 
where he saw Mrs. Atwood i that Mrs. l\larsh heard Yo:ces talking, but 
could not understand what was then said, until she heard Mrs. Atwood 
say," I will, I will, I will, John." That when Mrs. Marsh came out 
of the pantry, she saw Mrs. Atwood coming out of the bedroom, Law~ 
rence having already come out, and gone across the kitchen, facing tl.ie 
door as if going out; that Mrs. Atwood said, "Oh, the pistol! the 
pistol! '' and came near fainting; that Lawrence turned round, drew 
out bis pistol, and without taking any more aim than merely raising his 
arm and pointing it toward Mrs. Atwood, fired twice; that l\1rs. Atwood 
fell; that Mrs. Marsh rushed out of the house, and beard two more 
pistol shots, at least, fired after she went out; and that Lawrence 
passed Mrs. Marsh, going out of the house as she returned. It also 
appeared that about seven o'clock on the same Sunday evening, Law~ 
rence was found in bis room, on Main Street, with his throat cut; that 
he still bad a knife in his hand ; that when found, bis first words were, 
" Do you think I am cut enough to die?,, 11 Is that damned whore 
dead? '' '' I hope slie is. U she is, I can die happy?'' It also 
appeared that the defendant was jealous of Mrs. Atwood, who, be 
nlleged, had agreed to marry him, and then went with other men. 

The defence was insanity, and considerable testimony tending to 
show the condition of Lawrence at the time of shooting Mrs. Atwood, 
and before and afterwards, was introduced. 

The presiding judge, inter alia, charged the jury as follows: -
11 Was it a case of jealousy, or was it an insane delusion? You are 

to determine whether insanity of any kind existed nt the time of the 
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homicide. If it is not est:iblishcd. then the defence of ios:inity fnils , 
and the case stands upon the facts. 

"If you find a general or partial insanity, then what is the rule? 
If you take the monomania upon the subject of the woman , as he 
expresses it, 'going b:ick upon him, ' if there wns an insane delusion 
upon that subject, then how far did that excuse him for the killing ? 
Suppose he was insanely jealous, it would not necessarily follow that 
he should not know it was not right for him to kill her. 

"But if it is shown tbnt lie not only had an insane delusion on that 
subject, but that he supposed he bad a right to kill her, that covers the 
whole. But the mere fact that a man is jealous with cause, does not 
justify him in killing a woman, if she is his l:i:wful wife. So, if be is 
insane with a monomania, be is not justified in killing her, unless it is 
shown that he had a faith that it was right for him to do it, and had 
lost all sense of responsibility for it. I have now reached the point 
where I can give you the general instructions tlrn.t I intended. 

u To excuse a man from responsibility on the ground of insanity, it 
must appear, that at the time of doing the act he bad not capaeity and 
reason sufficient to enable liim to distinguish between right and wrong 
n:3 to the particular act he was doing. That he had not knowledge, 
consciousness, or conscience enough to know that the act he is doing i~ 
a wrong act and a criminal act, and one that lrn will be subject or linble 
to punishment for doing. In order to he responsible, be must have 
sufficient mind and memory to understand and remember the relation be 
stands to others, and others to him, and that the act he is doing is con· 
tr:iry to the plain dictates of right, wrongfully injurious to others, and 
a violation of the dictates of duty. If there be partial derangement, 
or insanity of mind, so that it is not in all respects perfectly sane and 
sound, yet if not to the extent aboYe indicated it will not excuse a 
criminal act. In other words, a man m:i.y be a monomaniac, his mind 
may be disordered, and to a certain extent, it may be proved that be is 
of unsound mind, and yet, if he has mind and understanding enough 
an ~l. is not carried away so but that he understands the difference be· 
t",\·een right and wrong as to the act he is then doing- that is to say: 
if the man knew that what be was doing was wrong, and he was liable 
to be punished for it, and that the act would not be excused, then he is 
subject to punishment, although there might be some partial derange· 
ment. 

''But if he does not understand the relation of parties1 as, for in· 
stance, where a son killed his father , and was so deranged tbat he did 
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not know it was his father, he could not be responsible. But if the 
party feels and knows that he is doing wrong, although be may have 
wrought himself up by h:itred and jealousy to a determination to kill , 
yet if it appears that at the time he had capacity sufficient, ::ind clid 
know he was doing wrong, as before explained, he would not be excused. 
The rule is as I have stated. If there be a partial ins:inity, yet if it is 
not proved he was insane and unsound to the extent I have stated, it 
will not excuse criminal acts. 

"I a.m requested, by the counsel, to give some instructions: -
1. '' 'That if, at the time of the commission of the act, the defendant 

was under the infiuence of an insane delusion, impelling to the commis
sion of the act, for which be had no rational motive, notwithstanding he 
may ha,'e appeared able to distinguish right from wrong, they sh:.dl find 
for the defendant on the ground of insanity.' 

11 On that request I 'vill say if he was uuclcr an insane delusion, it 
would be a defence if the act, under that delusion, would. be justifia.ble 
in n.c;!luming the delusion to be a fact. If he acts under the delusion, 
for instance, that be h:ls a right to kill, then he is justifiable i but if be 
acts under another delusion 1 not the cause, then he may not be. For 
instance, take the case of Abraha.m offering up his son Isaac. Where 
be h:l 1 :\special commission to do it; he ba.d faith, and believed it was 
the c·)mma.nd of God, and was about to do it. Now suppose some 
gentleman here should think he heard, in the night, a voice coming to 
him tli"tinctly and audibly and saying, 'Take your son and build a pile 
and s3.crifice him,' 3.nd he folly believed it, and took bis little son and 
carried him out the next day, and actually sacrificed him. 

"Tbere insanity would be fully proved, because he actually believed 
it M much as Abraham believed that it was the commandment of the 
Almighty. A thing would be excused from delusion, where it would be 
excused if that delusion were true, as before explained. 1 do not 
think that the evidence in this case calls upon me to give any ruling as 
to a case of blind, unreasoning impulse to take life irrespective of mo
tive as to the person assaulted, and having no connection with any ex
isting relati 011 between the assailant and the assailed, which impulse 
overcomes reason , power of the will, conscience, and all fear of the 
consequences, and all power to resist the impulse to kill, although the 
person might not be shown to bav-e lost all sense of right and wrong. 
That would be like cases read by the counsel for the defence in bis Yery 
clear and able opening. A French woman had a desire to kill young 
children 1 -an insane desire to kill , without nny jealousy, nnd without 
auy occ~ion whatever. There have been cases of that kind, and it is a 
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question how far that impulse might excuse. I think there is notliing 
of the kind shown in this case. 

2. "That in capital cases the prosecution must prove the felonious 
killing, and if the jury have a reasonable doubt of Uie murder, the 
verdict must be for acquittal. 

3. 41 That the plea of insanity docs not depri,·e the accused of the 
benefit of this principle of law, and does not relieve the government 
from proYing, beyond a reasonable doubt, the guilt of the prisoner." 

On these requests the judge said he bttd already given them in his 
charge, but would repeat the substance of what be bad said, viz. : Thnt 
the government was not relieved from proving tlie guilt of the accused 
beyond a reasonable doubt by such plea, or on any other ground; but 
if it had proved beyond such doubt, all that was required to constitute 
the offence charged before any evidence of insanity was offered; that 
insanity must be established by a preponderance of midence as before 
fully stated and explained in the charge. 

4. "That where insanity is offered in defence, it is not necessary for 
the prisoner to prove his insanity by a preponderance of testimony, but 
on the contrary, if the jury find a reasonable doubt of the sanity at 
the time of the commission of the act, there must nrise in their minds 
a doubt of tbe malice, which alone constitutes murder.'' By the Cowt: 
"I give you no other ruling than what I have given you before." 

5. "In this case where insanity is set up as a defence, the court is 
requested to instruct the jury that they are to be satisfied from all the 
testimony in the case, beyond a reasonable doubt , of the guilt of the 
prisoner, and if they have a reasonable doubt of his sanity, they 
are bound to acquit." No new instruction was given under this 
request. 

6. "Will the court also instruct the jury that if tliey find that at the 
time of the commission of the act the defendant was laboring under an 
insanity which would excuse him from legal responsibility for its com
mission they will render a verdict of acquittal, whether or not they are 
satisfied as to the causes which produced the insanity or its particular 
form." The judge stated, in regard to this request, tbathe had already 
instructed the jury, that if the prisoner was laboring under insanity at 
the time of the commission of the act, sufficient to excuse him, they 
will acquit him, whate,·er may be the cause of the insanity, or whether 
ascerbined or not. 

The judge then proceeded as follows: "There is only one other thing 
I wish to call your attention to, and I think it is my duty to say a word 
upon it. That is the non-nroduction of the prisoner in this c~e. It is 
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only a few years since the prisoner was allowed to testify in criminal 
cases. The law has been altered, giving the prisoner the privilege of 
testifying if he chooses. Ile is not bound to testify to anything crim
inating himself, or bearing on the case. But if he is not put upon the 
stand you must necessari ly understand and know the fact that be is not 
put upon the stand to stn.te his knowledge to the jury. The jury would 
not be bound to, and should not convict simply on the ground that the 
prisoner docs not testify. But it is a fact in the case, more or less 
potent or important, as you may consider it. In this case the counsel 
say the plea being insanity, they did not propose to put on the prisoner 
himself. Ordinarily when insanity is alleged to have continued, if he 
was a crazy man when tried, this suggestion would have more weight 
tban when not laboring under insanity at the time of the trial. While 
he was not obliged to go on, you are not to chaw forced inferences. 
Perhaps he might have explained hls conduct more fully, but he chose 
to rely upon the evidence presented. At all events it is for you to con
sider that he did not choose to go on to the stand, and the government 
say there are many facts that he might have explained." 

The jmy returned a verdict of guilty of murder in the first degree; 
and the defendant alleged exceptions . 

.A. ]{nowles aad John F. Godfrey, for defendant. 
lV: P . Frye, Attorney-General, contra. 
DANFOHTU 1 J. 
The instructions and refusals to instruct in relation to the responsi

bility of the insane, complained of in the first exception, are in strict 
conformity to the most approved judicial authorities. I It is possible 
that the increased knowledge of the nature and effects of insanity 
may, in appropriate cases, require instructions more in harmony with 
the requests in this case. But, however this may be, a careful examina
tion of the testimony, which is reported in full, shows that this is not 
one of those appropriate cases, and that the respondent is not, in any 
legal sense, aggrieved by the instructions given or withheld upon this 
point. 

So of the last instruction excepted to, if such it may be called. It 
would seem to be rather a suggestion of a fact already existing in the 
case, than a ruling in a matter of law. That the prisoner did not go 
upon the stand is a fact in the case, and is made no more or less so. 
simply bec,ause the presiding judge saw fit to call the attention of the 
jury to it. 

t·nitctl !'tatca v. Holmea, 1 Cliff. !>S; Com. v. Rogers, 7 Mete. 500, and ca11ee cited. 
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It could hardly b:.we escaped the notice of the jury if the judge hnd 
not alluded to it in bis charge. It will exist in every case, so long as 
the act permitting parties to testify remains the law, unless the party 
himself chooses to make it otherwise. It will, too, have its legitimate 
effect upon the minds of the jurors, more or less convincing, according 
to the circumstances of en<:h case, whatever may be the ruling of the 
court in regard to it. Belief is controlled by principles more potent in 
their action than artificial rules of evid('ncc. When a prrson has an 
opportunity to testify in relation to a matter of whi<:h be hns knowledge, 
nnd in which he is deeply interested, and refuses to tlo so, such refusal 
will bnve its weight, modified only by the accompanying circumstances. 
'Ye act upon such testimony constantly. It is the instinct of our 
nnture 1 and will not be eradicated by the ruling of any court. If this 
leads to injustice, the wrong is inherent in the law permitting parties to 
testify, and tbe remedy is with the Lcgisbture alone. 

The remaining question as to the burden of proof in criminal cases, 
where insanity is set up as a defence, is one of much more difficulty, 
though, until recently, the authorities seem to have been uniform in im
posing it upon the defendant. Quite btely doubts have been suggested, 
nncl in a few instances, judicial tribunals, entitled to the highest re
spect, h~we come to a conclusion the reverse of the former decisions. As 
a matter of principle, the question lies in a very narrow compass. The 
difficulty is in the starting point, in determining the premises. These 
b ing once settled the conclusion is evident. Those who maintain that 
the burden is upon the prosecutor, contend that sanity is an elemental 
part of the crime, and is a necessary part of its definition, and as such 
the jury must have the same satisfaction of its truth ns of any other 
part. It is undoubtedly true, that there can be no guilt except as the 
result of the action of a sound mind, there can be no crime except there 
be a criminal; nevertheless there is a palpable distinction between these 
two; one cannot exist without the other, still they are two and not one 
and the same. The person doing the act is not the act itself. He may 
or may not be responsible for the act, but in no sense can he be the act. 
So1 tf)O, whether he committed the act, is one question, and wbether he 
is responsible for that act is another and entirely different question. 
Now, it should not be forgotten that we start witli the legal presump· 
tion that all men are sane and responsible for all their acts, in other 
words, that no man is insane and irresponsible, precisely a.s we do with 
the proposition that no man has legal authority for doing that wbic.:h 
otherwise would be a crime or a trespass. Hence, tile statute defines 
murder to Le ·1 the unlawful killing of a human being, with malice afore-
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thought, either express or implied." Here arc all the elements neces
sary to constitute the crime assuming a responsible agent. Not one 
wor<l, as to what is or is not required to make him responsible, and so 
of all other statute definition. Whoever shall do the certain acts set out, 
sbn.ll be guilty. Here, as everywhere in the law, sanity is assumed and 
treated ns an essential attribute of humanity. The indictment follows 
the statute, setting out all the acts deemed essential to the crime, but 
omitting all reference to the capacity of the accused . Of all that is set 
out in the indictment be is presumed innocent, and that must be proved 
and nothing else. When that is proved he is convicted, unless he inter· 
poses some defeuce other than a sane denial of the allegations against 
him. A simple plea of not guilty puts in issue the allegations, and only 
the allegations in the indictment, and as to them the prosecution bas the 
atlirmative. But if the accused would put in issue any other alleg:ition, 
nny question as to his capacity or responsibility, he must do it by an 
affirmative statement. If be puts in the plea of insanity he assumes the 
nffirmntive, he changes the issue. And it is immaterial whether it is in 
writing or merely verbal i in either case it just as effectually raises n 
1vw issue. It is true it may be resorted to in connection with the plea 
of not guilty, but it is not and cannot be a. part of it. The plea of in
sanity is, and of necessity must be, a plea of coufession and avoidance. 
It does not deny a single allegn.tion in the indictment, but simply says, 
grnnt all these allegations to be true, that all these acts have been done, 
anrl still guilt does not follow, because the doer of them is not responsi
hl • therefor. It does not meet any question propounded by the indict
ment, but raises one outside of it. It is not a mere denial, Uut a positive 
a!legn.tion. It is, however, said in the argument, that the plea of in
sanity docs deny the allegation of malice, because the insane is not 
capable of such a state of the mind. If the term malice is used in the 
common meaning of that word, it is not now necessary to discuss the 
question ns to how far those who are insane may or may not indulge in 
it, though it may well be doubted whether a person may not be so uu
scund in mind as tu be irresponsible, n1.d yet be actuated by malice as 
implJ ing hatred. But bowe\'er this may be, be may have malice in the 
legal and technical sense, or he may be so wilful nnd deliberate in his 
action, thnt the law in the abaence of proof of insanity, will conclu
s ,·ely infer malice. When insanity is found, it does not show that the 
act wns any less wilful or deliberate or intentional eYen; but it does 
s ow an excuse, an irresponsibility of what would otherwise have been 
criminal. So here, as in other respects, tlJe plea of insanity does not 
deny, but avoids i confesses this element ns well as the others, l>ut ex-
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cuses. It would seem, then, that the question of insanity can ne,·er be 
raised, unless by the prisoner i and by him only in an affirmative nllega. 
tion, such as carries with it the burden of proof. 

Every mnn is presumed to be innocent. The presumr.-tion stands till 
every reasonable doubt is removed. The law presumes every man sane. 
Why should not this presumption stand till rcmornd by at least a pre· 
ponclerance of evidence? Does it not, and must it not necessarily still 
stand, though we may have some doubts of its truth? That which ex· 
ists is not destroyed simply because it may lie enveloped in a thin cloud. 
However we may theorize, it will still exist until demolished. 

If this presumption is to be overthl'Own by a doubt as well might it 
be abolished at once, and leave the question of sanity like that of malice, 
to be proved by the government, or implied from the circumstances of 
each case. But this presumption cannot be abolisbed. It is inherent 
in human nature and will exist as long as rationality is an attribute of 
man, and existing, it should have some meaning, some force; enough, 
at least, to enable it to withstand something more tlrn.n a reasonable 
doubt. 

In Commonwealth v. Mackie,t is very clearly stated the limits of the 
burden of proof in criminal cases as resting upon the government, 
where the issue is raised by a simple denial of the allegations in the in
dictment. It is there held that "where the dafendant sets up no 
separate independent fact, in answer to a criminal charge, but confines 
his defence to the original transaction charged as criminal, with its a.c· 
companying circumstances, the burden of proof does not change, but 
remains upon the government to satisfy the jury that the act was unjusti
fiable and unlawful." It is further said in the opinion, "there may be 
cases where a defendant relies on some distinct, substanti\"e ground of 
defence to a criminal charge, not necessarily connected with the trans· 
actions on which the indictment is founded (such as insanity, for 
for instance), in which the burden of proof is shifted upon the defend· 
ant." 

In the more recent case of Commonwealth v. Eddy,2 where the ques· 
tion as to the plea of insanity came directly before the couit, it was 
held that the burden of proof was upon the defendant, and that be must 
satisfy the jury of his insanity by a preponderance of evirlence. 

In accordance with tbis authority are many others entitled to gre1t 
respect. 3 

11Gray,61. 
3 7 Gray, 083. 
3United States v. Holmes, 1 Clilf. !)S; 

Wharton's Am. Crim. Law, sects. 16, i, 11, 

=~~:~~::.cited; 2 Greenl. on Ev., sect. 373, 
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But in this matter, we are not left to the principles of the common 
ln.w alone. Our statute law, by implication at least, lends to the same 
conclusion. By the Revised Statutes of 1859,1 it is pro,·ided that, 
"when the grand jury omits to find an indictment against any person 
arrested by legal process lo answer for any offence by reason of insan
ity, they shall certify that fact to the court; and where a traverse jury, 
for the same reason, acquits any person indicted, they shall state that 
fact to the court when they return their verdict." Auel in either case, 
be is to be retninecl in prison or the insane hospital till restored to his 
right mind, or delivered according to law. It can hardly be supposed 
that the Legislature e:i.-pected or intended that this jury should return ns 
a fact, the insanity of the prisoner when they have only a reasonable 
doubt of bis sanity, or that he should be detained in custody till re
stored to bis right mind, when there is not sufficient proof to make even 
n primafacie case that be is otherwise than sane. Our conclusion is, 
tbnt upon this point, as wc1l as upon the others, the ruling was suffi
ciently favorable to the prisoner. 

Exceptions overruled 

APPLETON, C. J.; CcTIISG, " "'ALTO:S, and D1CKERSOs, JJ., concurred. 

BURDEN OF PROOF- OPINIONS OF WITNESSES - INSANITY PRE· 
SU)!ED TO CONTINUE-TEST OF INSAl'ITY-INSANITY OF RELA· 
TIVES. 

B.1.LDWIN v . STATE. 

[12 }Io. 223.) 

In the Supreme Court of lllissouri, October Term, 1848. 

Ilou. WtLLIA:>.I B. NAPTON, } 

H WILLlA:\l SCOTT, Jud(JeS. 
11 PREISTLY H. McBRIDE, 

1. Burd.en ofProof. - Theprisoncrpleadin.!:\insnnity as a defence to crime mustes1ab
U"h1ttotbesatisfnctionof thejury. 

'.?. Opinions o! Witnesses as to the prisoner's insanity are admissible. 

3. Insanity Proved to Exist Presumed to Continue. - Where it is shown that the 
prisoner was Insane at any time prior to the commlulon of the crime charged, the law 
prcsumcsthccontinuanceof such insanity until a lucid Interval, or a restoration to 
rcnsonisproved. 

1 Cb.137,seet.2. 
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I. The Test of Insanity Is the ability to distinguish between the rigJ1t and the 'vrong ol 
the act charged. 

o. Where there is Evidence ot the prisoner's insanity, the fact that some of bis ances. 
torswereiusaneisrelevant. 

APPEAL from St. Louis Criminal Court. The prisoner was convicte<l 
of the murder of his brother-in-law, Victor l\Iathews. 

Sharp, for appellant, Stingfellow, for the State. 
McBRIDE, J.-
(Omitting rulings on other points. ) 
When the evidence closed the drdendant's counsel nsked tlie court to 

instruct the jury as follows: -
1. Tliat if the jury beliern from the evidence that the defendant was 

of unsound mind previous to the time at which the offence charged in 
the indictment was committed, and that derangement or unsoundness of 
mind was such as to lea,·e him without sufficient reason, judgment, and 
will, to enable him to distinguish between what was right and what was 
wrong, with regard to the particular act in question, the killing of Mat
thews for violence used upon his, defendant's, sister; and unless be 
knew that the act was a crime against God and nature, they must find 
him not guilty. 

2. If the jury be1ie,~e from the evidence that the prisoner acted under 
a false ::tnd insane, but sincere belief that the deceased had threatened to 
kill his sister, and that from this cause, he, under an uncontrollable im
pulse1 killed Mathews, they must find him not guilty. 

3. If the facts are such as to satisfy the jury that the prisoner had 
been fa.boring under a delusion or particular insanity 1 or if from his acts 
an<l conduct testified to by witnesses, they believe him insane, or resting 
under a fixed delusion upon the particular act in question for some time 
preYious to the killing of Mathews, the presumption of law is, that he 
was so insane when the act was done. 

4. If at the time the prisoner fired the pistol at Mathews, he was not 
conscious of doing wrong, and had not self-control to prevent him from 
doing the act, they should acquit the prisoner. 

5. As to the question of insanity ol· unsoundness of mind, the true 
point for the jury is not whether the prisonerwascapable of distinguish
ing between right and wrong generally, but whether he knew in the par
ticul:lr case, with reference to the act in question, that be was committing 
an offence against the laws of God and nature. 

6. That if the evidence in the cause is such as to satisfy the jury that 
the prisoner wa.s insane or of unsound mind previous to bis going to Ar
kansas, and previous to the killing of Mathews, they must acquit him, 
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unless they believe from the evidence, that the prisoner had recovered 
his reason, and was of sound mind at the time the offence charged was 
committed. 

7. That if tile preponderance of e"idence was in fa,·or of his insanity 
or unsoundness of mind - if its bearing as a wbole inclined that way, 
they should find him not guilty. 

8. That as it is difficult to draw the line of demarkation and sny where 
soundness of mind ends and insanity begins, the jury should be gov
erned by f::tcts and circumstances showing the condition of the prisoner' s 
mind, and if from those facts, as stated in evidence, the jury belie\'C 
that the prisoner rested under a delusion that Mathews had attemptl'd 
to kill his sister, and did intend to kill her, and that from that delusion 
he was left without sufficient reason 1 judgment, and will, to know that 
the offence was a crime against God and nature, they sbo1:1ld acquit 
him. 

9. That although facts may have been proved wbirh, in the absence 
of insanity or unsoundness of mind, or the proof of it, might goto show 
malice in the prisoner. yet if the killing was done while insane, or rest
ing under a delusion that was fixed in bis mind, which left him without 
the use of bis reason, judgment, and will, at the time of the killing, the 
malice is not presumed, but the existence of it rebutted , and the jury 
should acquit. 

IO. That every other question is merged in the quest.ion whether or 
not the prisoner was insane at the time of the killing, the only question 
for them to determine is, was he insane or of unsound mind with refer
ence to the particular act in question, and at the time the offence is 
charged to have been committed, if so, he should be ncquitted. 

11. In order to constitute a crime, a man must have intelligence and 
capacity enough to have a criminal intent and purpose, and if bis reason 
and mental powers are either so deficient tbn.t be has no will, no con
science, no controlling mental power, or, if through the overwhelming 
violence of mental disease, his intellectual power is , for the time, ob
literated, be is not a responsible moral agent, and is not punishn.Ule for 
criminal acts. 

12. That if the jury believe from the facts and circumst!mces testi
fied to by the witnesses , that the defendant was of unsound mind pre
vious to the killing of 1\Iathews, and up to the time when the act wns 
done, and that unsoundness of mind was such as to fix a delusion upon 
the mind of the defendant upon the subject of violence to bis sister , 
which left him incapable of judging between right and wrong with 
reference to that subject, he should be ncquittecl. 
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13. That in forming a conclusion as to the guilt or ionoccoce of the 
defendant, the jury should consider the state and condition of the pris~ 
oner's mind prior and subsequent to the killing, and if from all the evi
dence in the case, they belieYe him of unsound mind at the time the act 
wns done, they should acquit. 

14. That the evidence of physicians examined as experts, is compe~ 
tent eYidence to assist them in forming correct opinions of what 
unsoundness of mind is, and what the state of the prisoner's mind now 
is. 

15. That if the jury have a reasonable doubt resting on their minds 
of the guilt of the defendant, they should acquit. 

16. That the jury have the power to find the defendant guilty of • 
less offence than the one charged in the indictment, if from the evidence 
in the cause they believe him guilty of such less offence. 

17. The rule of law is, that the whole of a confes~ion must be taken 
together, if introduced by the prosecutor, and it is entirely a question 
for the jury, how far and to what extent the confessions of the prisoner 
are proved. 

All of which said instructions the court refused, except the last; to 
which refusal the defendant excepted . 

Thereupon the court gave the jury the following charge: -
'' Gentlemen of the jw·y: The evidence in this cau,se and the argu

ments of counsel on behalf both of the prisoner and the State having 
been now concluded, the weighty and most responsible duty is dcvo!Yed 
upon you of saying upon your oaths, from the evidence before you, 
whether the defendant is or is not guilty of the crime of murder, with 
which he stands charged. To the commission of any crime there is 
necessary, not only the doing of an unlawful act, but the possession of 
adequate mental capacity to know tlrn.t the act is wrong at the time of 
doing it, and the power of choosing between the commission of the act 
and its non-commission. 
uln accordance with this rlefinition, the law of the present case may be 

considered under two branches: (1.) Whether the act charged in the 
i:1:1ictment has been committed, as therein charged, and if so, (2.) 
whether at the time of committing it, the defendant was capable of 
committing crime; in other words. what rules and principles of 
law ought to govern you in passing upon the defence set up in the case. 
"And here it may be proper to remark that the statutes of this State 

do not permit the court to express an opinion upon the evidence given 
upon this trial, but only to place before you such legal rules and princ~
ples applicable to the case as ought to govern you in its decision. 
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First, then, in regard to the commission of the act charged. It is exclu
sively yourproYince, gentlemen of the jury, to say from all thcevidcncP 
which bas been given before you, whether the defendant did or did not 
commit the a.ct charged in this indictment to have been done by him. 
The indictment charges the defendant with murder in the first degree, 
and if from the evidence you find that the defendant committed the act 
charged in the indictment, in manner and form as therein charged; that 
he committed it wilfully, deliberately, premeditatedly, and with malice 
aforethought, that is, without legal justification or excuse, and under 
circumstances showing wickedness and depravity of heart, you ought to 
find him guilty, unless you shall believe from the evidence, that at the 
time of committing the act, the defendant was incapable of committing 
crime. 

' ' It is a rule of law, founded in reason, that the confessions of a de
fendant, when voluntarily made, are evidence against him, because 
common experience proves that a man will not, without motive for doing 
so, confess facts to his disadvantage unless they are true; such confes
sions are always strengthened by circumstances corroborative of their 
truth. It i.s also a rule of law that when the confessions of a defendant 
nre given against him, the whole of what he says at the time of such 
confession, as well that which is in his favor as tbat which is against 
him, must be taken together as evidence of the facts stated; but it 
is the right of the jury to disbelieve a.nd reject any portion of such 
statements, which the jury may believe either intrinsically improbable, 
or contradicted by other an<~ more satisfactory evidence. 

"If, gentlemen, upon consideration given in the cause, you shall en
tertain a reasonable doubt of the commission of the act by the defend
ant as charged in the indictment, it wiH be your duty, gentlemen, 
without proceeding farther, to acquit the defendant. But if, from the 
evidence, you are satisfied beyond a reasonable doubt that the act as 
charged in the indictment was committed by the defendant, it will then 
become necessary for you to proceed to the consideration of the defence 
here set up, to wit: that at the time of the commission of the act the 
defendant was, by reason of insanity, incapable of committing crime. 

''Before proceeding to lay clown legal rules to aid you in the decision 
of this question, or rather the first legal rule which it is incumbent on 
the court to bring to your attention, is that the law presumes every man 
who has artiverl at the years of discretion to be sane and capable of 
committing crime until the contrary is shown; so that the State, after 
prO\•ing the unlawful act, need offer no evidence whatever of the sanity 
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of the defendant, but may rest upon the legal presumption of sanity 
until the defendant shows the contrary. 

"This defence is emphatically one which the defendant must mnke 
out, and it must be made out to the satisfaction of your minds. For if 
the evidence merely shows a case of doubt where the defendant might 
or might not be insrme, this is not sufficient to authorize an acquittal. 

''I repeat, if the evidence shows merely that the defendant might 
have been insane at the time of the commission of the act, but dnes not 
show satisfactorily to your minds that he was insane at that ti.me, this 
is not sufficient to warrant an acquittal. 

"Another point t.) which I think it necessary to call .vour attention, 
gentlemen, is, that in order to constitute a defence to this charge, in
sanity must not only be proved to have once existed, but it must be 
shown to ham existed at the time of the commission of the unlawful act. 

"The question, therefore, for your decision is not as to the mental 
condition of the prisoner at the present time. This is entirely imma
terial, except so far as it may have a tendency to show in connection 
with other eYidence1 that he was insane at the time of committing the 
act. I say, in connection with other evidence, for even the most posi
tive and conclusive proof of the defendant's present insanity would be 
insufficient to warrant his acqtLittal, without evidence of his insanity at 
the time of committing the act. For it by no means follows that be
cause a man is found to be insane at one time that, therefore, he bas 
always been insane, or that therefore he was insane at any prior point 
of time. But if you find from the evidence that the defendant was in
sane at any time prior to that of the alleged commission of the act of 
homicide, the law in such case presumes the continuance of that in· 
sanity, until a lucid interval 01· a restoration to reason is shown. But 
if you find from the evidence that after the occurrence of the insanity, 
and before the commission of the act charged, a lucid interval did take 
place, then no presumption of the existence of insanity at the time of 
the act can arise from tlie proof of such former insanity. 

''In regard to t'1e degree of insanity necessary to exempt an individ· 
ual from rcsponsil.iility for cnminnl acts, the law is that his mind must 
have been so far impaired or destroyed that he was unconscious at the 
time of committing the act that it was wrong, and that be ought not to 
do it, or be must have been so irresistibly impelled to the commission 
of the act, by insane impulse, that he bad not the ability to resist that 
impulse, to control his action, and choose between right and wrong. I 
repeat, therefore, if you find from tbe evidence that the defendant com· 
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mitted the act charged, the question for you to determine is, whether 
at that time he was capable of knowing that the act which he was com
mitting was o.n offence against the laws of Goel and man, and bad at 

that time the power of choosing between good and evil in reference to 
that aet. If, though laboring under hallucination or partial ins:rnitv, 
his mind was not so far clouc.led or destroyed as not to know the a~ct 
was wrong, he cannot be excused for the commission of the act. 

"In determining this question, gentlemen, you ought carefully to con
sider and review all the facts and circumstances gi,·en in eYidence, to 
nsccrtain whether, at the time of committing the act, the defendant 
e'inced a knowledge or consciousness that he was doing, or about to do, 
n wrong and criminal act. 

u When monomania, or partial insanity is set up as a defence to the 
charge of crime, in order to constitute such defence, it is necessary that 
the subject of insanity should lead to the fatal act; in other words, 
thcrcmnst be a connection between the crime and the insanity, so that, 
but for the existence of that insanity, the crime would not have been 
committed. In the present case you ought first to consider whether the 
defendant was really under the insane delusion that the deceased, 
l\Iatbews, bn.d abused and ill treated bis sister, or whether this state
ment was merely a falsehood invented by him after the act, as an excuse 
for it. 

"To make this an insane delusion, it must have had no existence in 
fact; the defendant must have believed it true, and have been led to 
that belief under the influence of insanity, and without such reason or 
cause for believing it, as would have influenced a sane man ; for if the 
fact had existence and the defendant knowing it, took the life of 
Mathews for that reason, this would be evidence of killing with malice, 
nnd not from insanity. 

"In the second place you ought to consider whether, supposing such 
insane delusion to haYe existed, the defendant was under the still fur
ther insane delusion, that for those supposed injw·ies aud indignities to bis 
sister, be bad the right to take the life of l\fathews; in other words, that 
to take the life of l\Iathews in revenge for such injuries, was not against 
the law~ of God or man, but was right and proper. For you will per
cci\'C, gentlemen, that the imaginary existence of these facts, under the 
inUuence of insnne delusion, could furnish no farther justification or ex
cuse for the a.ct, than the real existence of those facts would have done i 
so that unless the defendant was, by his insanity on this subject, de
privell of the menta.l power of drawing tbe proper conclusions in regard 
to tltese facts ; in other words, dep1fred by his insnnity of the power 

26 



402 TUE l3UHDE:X OF PHOOF OF l:XSA:XITY. 

Balclwin v. State. 

of knowing that these facts did not authorize the takin$' of life, his 
delu!:!ion upon the subject of these injuries can form no excuse fur his 
net. 

• 1 The fact that some, or all of a person's ancestors have been insane, 
does not of itself prove that person insane i but where there is some 
direct evidence of insanity, it serves to increase the probability of 
insanity. 

''The opinions of medical men, gentlemen, should have weight. wit.h you 
only so far as their means of knowledge nn<l correct information upon 
the facts testified to, show them deserving of it. 

"In conclusion , gentlemen, if you are satisfied from the m;dcnce, be
yond a reasonable doubt, that the defendant committed the act charged 
upon him in the indictmen t, and in the manner and form therein ~<:t 

forth and charged, and if it bas been shown to the satisfaction of your 
minds at the time of committing the act, be was [not] so far deprived of 
reason as not to know that the act which he was committing was wrong, 
and was not so far deprived of will ns not to possess the power of 
choosing between right ancl wrong in regrml to this act, you ought, in 
such case, to find him guilty of murder in the first degree. But 
if1 on the other hand, from the evide!lcc, you have a reasonable doubt 
of the commission of the act as charged; or, if your minds are satisfied 
from the evidence, that at the time of the alleged commission of the net 
of homicide, the defendant had not the possession of reason suillcient 
to know tlrn.t the !t('t was wr()ng, or impelled hy insane impulse bad not 
the power of refraining from the commission of the act, you ought in 
any one of the cases last mentioned, to acquit." 

To the giving of which the defendant's counsel E'xcepted. 
The charge gi,·en by the court to the jury is comprehensive enough 

to cover the whole case, and we do nut percehe any legal objection to 
it. It embraces most of the principles contained in the im;tructions 
nskerl. for by the defendant's counsel; those not embraced in it nre either 
wrong in principle or have no particuhtr application to tbe case under 
consideration; therefore we see no error on this point. 

After the jury bad heen charged by the court and retired to their 
room to consider of their YerQict, they returned into court and made the 
following inquiry of the judge: "The jury wish to know, whether they 
can find the prisoner guilty in any other degree than that charged in 
the indictment for murder in the first degree." The court replied: 
"Not if you find from the eYidcnce that the defendant committed the 
act charged upon him in the indie;tment, and committed it wilfully, de
liberately, premeclitatedly, and "'itb malice aforethought, and in all 



DEGREES OF '.\lLRDER . -W3 

Power of Jury as to the Statutory Crime. 

other respects, in manner and form as charged in the indictment; and 
that at the time of so committing the said act, he knew that it was 
wrong and that he ought not to do it, and at the same time had tlie 
power or will to choose between its commission and its non-com-
mission ." 

It is insisted that the court committed error in not informing the jury 
that they bad n right, under the law of the land, to find the defendant 
guilty of murder in the second degree or of manslaughter. We enter
ta.in ::i. different opinion, and think that the court very properly responded 
to the inquiry of the jury. The defendant stood charged with murcler 
in the first degree. Ile impliedly admitted the taking of the life of the 
deceased and placed his defence upon the fact, that, at the time be com
mitted tlie act, be was incapable of crime by reason of being insn.ne, 
this defence he was bound to make manifest to the jury, otherwise, the 
crime with which he stood charged remained confessed, without any 
palliating or extenuating circumstances to reduce it to an inferior cle_ 
gree of crime. The jury had, therefore, no legal discretion; they were 
bound either to convict the defendant of murder in the first degree, be
cause he bad not established the truth of his def~nce; or, having proved 
to the satisfaction of the jury that he was insane at the time of doing 
the deed, they should have acquitted him of all crime. It is not like a 
case where a defendant is charged in an indictment with murder in the 
first degree, whilst the e'ridence proves the killing to have been done 
under circumstances which makes the offence only manslaughter; in 
which case the jury may find a verdict for manslaughter. Our statute 
divides murder into two degrees, first, when committed by means of 
poison, or by lying in wait, or by any other kind of wilful, deliberate, 
nnd premeditated killing, or whirb shall be committed in the perpetra
tion, or attempt to perpetrate, any nrson, rape, robbery, or other felony; 
and second, all other kinds of murder at common law, not declared hy 
st..'1.tute to be manslaughter or justifiable or excusable homicide. The 
evidence on the part of the Sbte, consisting mainly of the confessions 
of tbe defendant, voluntarily made, make out a case coming within the 
first degree of murder, and although the duty is a disagreeable one to find 
an individual guilty of the crime of murder in the first degree, the pen
alty of which is a forfeiture of life, yet the jury were bound under their 
oath so to find in the case, unless they were satisfied from the evidence, 
that the defendant was insane at the time he committed the act. 1f the 
truth of the defence made was tbus established, the defendant was en
titled, upon the principles of law, and not through the clemency of the 
jury, to an absolute acquitta1. It is a case in which there is no middle 
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ground to occupy, no legal compromise to make, no discretion vested 
in the jury; they must either find the defendant guilty a charged and 
confessed, or acquit him on the ground, that b.r rcasou of insanity he is 
irresponsible to the laws. 

There is only one other question wliich we clecm it ncces5ary to 
notice, an<l which was raised on the examination of tbC' e,·i11enc.:c. The 
father of the defendant being under examination, testified as to the 
state of defendant's health for some time prior to the commission of the 
net charged i also as to his conduct and other circumstances teIHling to 
show that at different periods be was not in his proper min(l; when the 
defendar.t's counsel asked the witness the following questions: -

Fitst. Was his mind affected by his dreams and other sights which he 
saw in his dreams? Seconcl. From all that you ha Ye seen and known of 
the defendant, what is JOUr opinion as to whether he was or was not 
insane at the time he left your house for Arkansas? Thircl. From the 
nets and conduct of the prisoner for two years previous to his going to 
Arkansas, was he an insane person? Ansicer. His conduct was such as 
to induce my particular and speciril attention. It was because I did 
not know but that he was going distracted. These qm;stions and an
swers were objected to by the prosecuting attorney, and the objections 
sustained by the court. To the action of the court, on this point, the 
defendant excepted, and also assigns it for error. 

The principle involved in the above exception has been examined by 
the appellate court of North Carolina, in the case of Clary's Admr. v. 
Clary,1 wherein it was attempted to set aside a will, because of the in
sanity of t,he testator, at the time of its .execution; and the opinion of 
a witness was asked as to the state of the testator's mind at the time of 
making the will, The opinion of the court is so comprehensive and con
clusive, and meets our views of the law so fully 1 that we sb:ill adopt that 
part of the opinion which discusses this question. The court say: It is 
certainly the general rule that witnesses shall be examined as to facts, 
·whereof they have personal knowledge, and not as to those in regard to 
which they have no personal knowledge, but have only formed an 
opinion or belief. But this rule necessarily admits of exceptions. 
There are facts, which from their nature exclude all direct positi're 
proof, because they are imperceptible by the senses, and of these no 
proof can be had, except such as is mediate or inclirect. No man can 
testify, as of a fa.ct within his knowledgc 1 to the sanity or insanity of 
anotlier. Such a question 1 when it arises, must be determined by other 
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thrm direct proof. The precise inquiry then is, must the evidence be 
restricted to the proof of other facts, coming within the knowledge of 
the witnesses, and from which the jury may draw an inference of sanity 
or insanity, - or may the judgment and belief of the witnesses, founded 
on opportuuities of personal observation, be n]so la.id before the jury, to 
aid them in. forming a. correct conclusion. 'Ve understand that this is 
a matter on which differeut judges have rnled differently on the circuits, 
::rnd it is important that a uniform rule should be settled in regard to it. 
The point was not determined in C1·owell v. Inrk, 1 nor are we aware of 
~tny direct and authoritatirn decision, which supersedes the necessity 
of recuning to general principles and legal analogies to ascertain what 
is right. In the first place, it seems to us tlrnt the restriction of the evi
dence to a simple narrath·e of the facts, having or supposed to have a. 
bPruing on the question of capacity, would, if practicable, shut out the 
ordinary means of obtaining truth; and, if freed from this objection 7 

cannot in practice be effectually enforced. The sanity or insanity of an. 
individual may be a. matter notorious and without doubt in a neighbor
hood, and yet few, if any, of the neighbors may be able to Iay l1cfore 
the jury distinct facts that would enable them to pronounce a decision 
thereon, with reasonable assurance of its truth. If the witness may be 
permitted to state that he has known the individual for many years; bas 
repeatedly conversed with him, and beard others converse with him; 
tha.t the witness had noticed in these conversations that he was incoher
ent and silly ; that in his habits be was occasionally highly pleased and 
greatly vexed without a cause; and that in his conduct he was wild, 
irrational, extravagant, and crazy; what ""·ould this be but to cleclarc 
the judgment or opinion of the witness of what is incoherent or foolish 
in the com·ersation; what reasonable cause or resentment, and what 
the inclicia of sound ot· disordered inteilect? If he may not so testify, 
but must give the supposed silly or incoherent language, state the de
grees and all the accompanying circumstances of highly excited emo
tion, and specifically set forth the freaks or acts, regarded as irrational, 
nnd this without the least intimation of any opinion which he bas formed 
of their character -where are such witnesses to be found? Can it be 
supposed that those not having a special interest in the subject shall 
have so charged their memories with those matters, as distinct inde
pendent facts, as to be able to present them in their entirety and sim
plicity to the jury? Or if such a witness be found , can be conceal from 
the jury the impression which has been made upon his own 10incl i ancl 
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when this is collected, can it be doubted 1 but that his juclgmcnt has hcen 
influenced by many, very many, circumstances, which he has nvt cum· 
municated, which he cannot communicate, and of which he is himself 
not aware? 'Ve also think there is an analogy in the invt'stigation of 
questions of tltis kind and in the i1J\'estigation of other questions, where 
positiYe and direct e"idenee is mrn.ttninable, and in which the rule of 
evidence is well established. Of this kind are questions of personal 
identity and llandwriting. Mere opinion as such is not admissible. 
But wbere it is shown that the witness bas bad an opportunity of ob· 
serving the charader of the person or the h::mdwriting, which is sought 
to be identified, then his judgment or belief, framed upon such obserrn.· 
tion, is eYiclence for the consideration of the jmJ7 ; and it is for them to 
give to this evirlence that weight, which the intelligence of the witness, 
his means of observation, and all the other circmnstances attending his 
testimony may, in their judgment, dcse1Te . And why is this, but be
cause it is impossible for the witness to specify nncl detail to the jury 
all the mlnute circumstances by which his own judgment was deter
mined, so as to ena.ble them by inference from these to form their judg
ment thereon. And so it is in questions respecting the temper, in which 
words have been spoken or acts done. w·cre they said kindly or rudely, 
in good humor or in anger, in a jest or in earnest? w·hat answer cnn 
be gh·cn to these inquiries, if the obserwr is not permitted to state his 
impression or he lief? l\I ust a fac-sirnile be attempted, so as to bring 
before the jury the very tone, look, gestures, and manner, and let them 
collect thereupon the disposition of the speaker or agent? It is a well 
known exception to the general mle requiring witnesses to testify facts 
and not opinions, that in matters involving questions of science, art, 
trade, or the like, persons of skill may speak not only of facts, but give 
their opinions in evidence. It is insisted that by the terms of tllis ex· 
ception, persons not claiming to possess peculiar skill, and all persons 
upon matters not requiring peculiar skill are excluded from giving 
opinions. Professional men are allowed to testify to the principles and 
rules of the science, art, or employment in which they are especially 
skilled, as general practical truths or facts ascertained by long study 
and experience; and also may pronounce their opinion as to the appli· 
cation of these general facts to the special circumstances of the matters 
under investigation; whether these circumstances have fallen under their 
own observation, or have been gh·en in eddence by others. The jury 
being drawn from the body of their fellow-citizens are presumed to ha,·e 
the intelligence which belongs to men of good sense, but are not sup· 
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posed to possess professional skill, n.nd, therefore, in matters requiring 
the exercise of this skill, are permitted to ohtain what is needed from 
those who have it, nnd who are sworn to communic!lte it fairly. Thus, 
shipm!lstcrs have been allowed to state their opinions on the seawortlii
ness of a ship from n. survey taken by others; physicians to pronoun('e 
upon a wound which they have not seen; and painters and statuaries to 
giYc their opinion whether a painting or statue be an original or copy, 
although they have no knowledge by whom it was mfrClc. This is mere 
opinion, although the opinion of skilful men. This, none but profes
sional men arc permitted to give in matters inYolving peculiar skill, and 
none whatever are allowed to gfrc in matters not thus involving skill: 
because with this exception, the jury are equally competent to form an 
opinion as the witness, and, with this exception their ju<lgment ought 
to be founded on their own unbiased opinion. .But judgment founded 
on actual observation of the capacity, disposition, temper, character, 
peculiarities of habit, form, features, or handwriting of others, is more 
than mere opinion. It approaches to knowledge, and is knowledge, so 
far as the imperfection of human nature will permit knowledge of these 
things to be acquired, and the result thus acquired should be commnni~ 
catcd to the jury, because they have not the opportunities of personal 
observation, and because in no other way can they effectually have the 
benefit of the knowledge gained by the observation of others. Before 
a witness should be recei\'cd to testify as to the condition of mind, it 
should appear that be bad an adequate opportuniLy of observing and 
judging of capacity. But so different are the powers and habits of ob
servation in different persons, that no general rule can be laid clown as 
to what shall b~ deemed a sufficient opportunity of observation, other 
than that it bas, in fact, enabled the observer to form a belief or judg
ment thereupon; and the weight of bis opinion must depend upon a 
consideration of all the circumstances, under which it w!ls formed . 

For the foregoing reasons we are of opinion tbat the Criminal Court 
committed error in excluding the question and answer of the defend· 
:tnt's father from the consideration of the jul'y, and that for this reason, 
the verdict should have been set nsicle, and a new trial awarded. 

The judgment of the Criminal Court is reversed; the \erdict set aside, 
nod a new trinl granted the defendant. 

The cause is remanded to the Criminal Court. 
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BURDEN OF PROOF. 

STATE v. McCoY. 

[3<Mo.53l.] 

In the Supreme Court of llfissouri, JJfarch Term, 1864. 

lion. BARTON B.\TES, Chief Justice. 

:: ~:1:;~/~~r 8~ D~~.~;;; ~Associate JusUces. 

The Burden of Proof is on the defendant to show thu.t be wns insane nt the time of the 
commlssionofthecrimccharged. 

APPEAL from St. Louis Criminal Court. 
Jecko, Gantt & Johnson, for appellant. 
Voullafre, for respondent. 
BAY, J., delivered the opinion of the court. 
At the 1\Iay term, 18G3 1 of the St. Louis Criminal Comt, the defend

ant was indicted for the murder of Catherine 1\Ioran, alleged to have 
been committed on the 20th of April, 1863. Upon the trial the killing 
was admitted and the plea of insanity set up by the prisoner's counsel. 
Being convicted of murder in the first degree, a motion was made for a 
new trial, which was overruled, and the defendant now appeals to this 
court. The main ground relied upon by defendant's counsel for a re
versal of the judgment is the giving by the court below of the second, 
third, and thirteenth instructions, which are as follows: -

"The law presumes every man who has arrived at the years of dis
cretion to be sane and capable of committing crime, until the contrary 
is shown; so that the State, after proving the unlawful act, need offer 
no evidence whatever of the sanity of the defendant, but may rest upon 
the legal presumption of sanity until the defendant shows the contrru·y. '' 

"This defence of insanity is emphatically one which the defendant 
must make out, and it must be made out to the satisfaction of your 
minds; for if the evidence merely shows a case of doubt when the de
fendant might not be insane, this is not sufficient to authorize an acquit
tal on th11t ground only. If the evidence shows merely that the 
defendant might have been insane at the time of the commission of the 
act, but does not show satisfactorily to your minds that defendant was 
insane at that time, this is not sufficient to warrant an acquittal." 

"The jury are instructed that the onus or burden of proof of defend
ant's insanity at the immediate time of the killing rests upon the defend-
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ant; and if the same be not established to the entire satisfaction of the 
jw·y, then they will find her guilty of murder in the first degree." 

The theory of the defence as urged in this court, and shown in the 
instructions asked and refused, is that it is incumbent upon the .State to 
show by positive and affirmative testimony that the defendant was sane 
at the time of the ki1ling; and if the jury entertain a doubt as to the 
sanity or insanity of the prisoner at such time, the jury must give her 
the benefit of such doubt and acquit her. 

It is trne that it is in cumbent upon the State to prove every fact 
necessary to constitute the crime of murder, which necessarily includes 
the sanity of the prisoner; but the burclen of proYing such sanity is 
fully met hy the presumption of law that every person is of sound 
mind until the contrary appears ; and he who undertakes to escape the 
penalty of the law by means of the plea of insanity must rebut such 
presumption by proof entirely satisfactory to the jury. It is a defence 
to be made out by the prisoner, and by proof that will satisfy the jmy 
that he was incapable of distinguishing between right and wrong. 

In Bellingham's Gase, which was an indictment for murder, the de
fence set up was insanity, and MANSFIELD, C. J., in charging the jury, • 
told them: "That in order to support such a defence it ought to be 
proved by the most distinct and unquestionable evidence that the pris
oner was incapable of judging bet"·een right and wrong; that, in fact, 
it must be proved beyond all doubt that at the time be committed the 
atrocious act with which he stood charged, be did not consider that 
murder was a crime against the laws of God and nature, and that there 
was no other proof of insanity which would excuse murder or any 
other crime." This doctrine, founded in reason, has been fully recog
nized by the courts of this country. 

The idea, therefore, advanced by the prisoner's counsel that it is in
cumbent upon the State to prove that the accused was sane at the time 
she committed tile act, by evidence in addition to and independent of 
the presumption of law above referred to, is not sustained by authority. 

The first instruction asked by defendant and refused, required the 
jury to acquit if they entertained a. doubt as to the sanity or insanity of 
the defendant at the time of the commission of the homicide. 

The doctrine of this instruction was repudiated by this court in the 
CMC' of the State v. Iluting,1 and very properly, for it virtually requires 
the jury to acquit if they entertain a doubt as to whether the defendant 
has succeecled in maintaining the defence. The true rule in our opinion 
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was laid down by C. J. SnAw, in Com1r1,onweallh "· Rogers, I whic:b wns 
a case of murder and the defence insanity. The jury recei,·cd a very 
elaborate charge from the learned judge, and after being in consultation 
several hours, came into court und asked tbe opinion of the court upon 
the following question : "1\Iust the jury be satisfied beyond a doubt of 
the insanity of the prisoner to entitle him to an acquittal?" To which 
the chief justice replied: "That if the preponderance of the evidence 
was in favor of the insanity of the prisoner, the jury would be author
ized to find him insane." 

The second, third, and fourth instructions asked by defendant are 
embraced in those given by the court, and it was unnecessary therefore 
to give them again. 

As no other ground of error has been suggested, the judgment of 
the Criminal Court will be affirmed ; the other judges concurring. 

BURDEN OF PROOF - PARTICULAR RIGHT A.ND WRO:<IG TEST. 

STATE v. KLINGER. 

[43Mo.127.] 

In the Supreme Court of .ilfissouri, October Term, 1868. 

Hon . DA\'ID WAGNER,} 
" F. J . c. FAGG, Judges 
" JAMES IlAKEH 1 

1. lhuden ot proof. -Tbe burden of estnblishing the insanity of the prisoner is on the de· 
fence. But it is not neceeaarythatitbe11ro\·ed\Jeyondareasonabledoubt; itissu.Dl
cienti1 thejuryaresalisfiedbytheweightandpre11onderanceor thcel'idence,tbattbe 
accused was insane :i.t the time of the commission of the act. 

'l. Particular right and wrongtest.-To establish insanity as a defence, it must be proved 
that at the time of committing the offence, the prisoner was laboring under such a de· 
feet of reason from disease of the mind as not toknowtbenatureandqualityoftbe 
act be wu doing, or if he did know it, such as not to know that be was doing l'l'Tong. 

APPEAL from St. Louis Criminal Court. 
The prisoner was indicted in the St. Louis Criminal Court for the 

murder, on November 25th, 1867, of Henry Wider. He wa.s found 
guilty of murder in the first degree. 

JV. H. H. Russell, for tile appellant. 
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C. P. Johnson, circuit attorney, for the State. 
WAGNER, J . , delivered the opinion of the court. 
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The only defence set up by the accused was insanity i and 1t is urged 
by his counsel that the court committed error in its instructions on tbat 
question. It would subserve no useful purpose to go into a labored or 
lengthy rnview of the authorities on that subject, as they will be found 
diYerse and irreconcilable. Recent researches in medical science haYe 
eliminated rules, going very far to mitigate the doctrines laid down by 
the old authors. It may be said that it is now universally conceded 
that insanity is a disease of the brain - of that mass of matter through 
n.nd by which the powers of the mind act. There are different kinds of 
insanity, and different degrees of the same kind, and it has been found 
exceedingly difficult to furnish any sure test for the guidance of courts 
and juries. 

The question of insanity is always one of fact; but how much proof 
shall be required and where the onus ends, is involved in perplexity 
Tbe ch:fence may be made out by circumstances i but every man is pr~
sumed to be sane, and to possess a suflicient degree of reason to b · 
rt"sponsible for his crimes, until tbe contrary is shown; and to establish 
the defence it must be prOved that at tbe time of committing the offence 
he was laboring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing, 
or, if he did know it, such as not to know that he was doing wrong. 

The instruction mainly complained of is the following: "The law 
presumes that every man is sane until the contrary is established by the 
evidence to the satisfaction of the jury; and when insanity in any form 
is set up as n. defence, it is a fact which must be proved like any fact. 
The burden of proving such insanity is upon the defendnnt, and he i~ 

not entitled to tlie benefit of a mere doubt whether he was or was not 
insane.'' 

It is now insisted tlmt if the evidence was sufficient to raise a mere 
doubt in the minds of a jury concerning the defendant's sanity, th:i· 

doubt inured to his benefit, and would have authorized his ncquittal, 
nnd that the court sliould have so directed. 

The instruction given is in entire consonance with the previous deci
sions of this court, and bas been considered the established law of this 
State for many years. 

In State v. Ifuting, 1 it was decln.red in explicit terms that a party 
charged with murrler, who admits the killing and relics upon the defence 
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of insanity, must make it out to the satisfaction of the jury, and that 
he is not entitled to the benefit of a reasonable doubt as to his sanity. 
The subject was not much considered, but the rule was announced n.s 
one considered well settled. In the case of the State Y • .!+lcCoy, 1 the 
same question was vgain presented, and the ruling in !Iutinr/ s C<ue re
affirmed . But there arc some recent cases in ·which t:ie doctrine con
tended for by the appellant receives strong support. 2 In Iloppsv. Peoplel 
it was held hy a majority of the court that it was not necessary that the 
insanity of the accused should be established by even a preponderance 
of l~ roof i but if, upon the whole evidence, the jury entertain a reason
able doubt of his sanity, they should acquit. Bartlett's Case 4 is to the 
same effect. In the former of these cases, Judge Breese took the 
strong position that the burden of proof was on the goYcrnmcnt through
out. I should be very reluctant to give this proposition my unqualified 
assent. 

Both obsel·vn.tion and experience show that insanity is ensily simu
lated i and if a bare doubt, which may be created in the minds of a 
jury hy slight circumstances, is permitted to control and produ~e an 
acquittal, the guilty will often go unpunished, and the interests of so
ciety suffer great injury. Mr. Bishop, a writel' of grerit accuracy on 
criminal law, remarks: "Sanity, as observed by a learned judge, is 
presumed to be the normal state of the human mind, and it is never in· 
cumbent on a prosecutor to give affirmative evidence that such state 
exists in a particular case. But, suppose this normal state is denied to 
have existed in the prirticulnr instance, then, if evidenc:e is produced in 
support of such denial, the jury must judge of it and its effect on the 
main issue of guilty or not guilty; and if 1 considering all tbe evidence, 
and considering the presumption that what a man does is sanely done, 
and suffering the evidence and the presumption to work together in 
their minds, they entertain a reasonable doubt whether the prisoner did 
the act in a sane state of mind, they are to acquit; otherwise they are 
to convict. 1 ' 5 

I think that the safest and most reasonable rule is that, as the law 
presumes every person who has reached the ag-e of discretion to be of 
sufficient capacity to be responsible for crimes, the burden of establish
ing the insanity of the accused affirmatively to the satisfaction of the 
jury on the trial of a erimin:il case, rests upon the defence. It is not 

31Mo.53l. 
2 People v. McCann, 16N. Y. 58; llopps 

~.~;4~ple, 3llll.385;State v.Bartlett,43S'. 

: :;~~';i.224. 
L 1 Bi'<.h. Crim. Prac.,sect.53'. 
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necessary, however, that this defence be established beyond a. reason
able doubt. It is sufficient if the jury is reasonably satisfied, by the 
weight or preponderance of the e\"idence 1 that the accused was insane 
at the time of the commission of the act.1 

[The judgment was reversed on other grounds. J 

BURDEN OF PROOF-INSTRUCTIONS-COURT MUST NOT INSTRUCT 
AS TO WEIGIIT OF EVIDENCE-REASONABLE DOUBT ON WIIOLE 
EVIDENCE. 

STATE v. SM!Tll. 

[53 Mo.26i.] 

In the Supreme Court of :Dfissouri, Jnly Term, 1873. 

l. Burden of Proof- Instruction. -The burden of proof being on the prisoner to prove 
hisinsanity,nninstructionthattooverthrowthepresumptiono!sanltyhemustsatisfy 
thej11ryby''thewcightnndp1·cponderance"ofthetestimonytbatbewnsinsaneatthe 
time he committed thccrime,isnoterror. 

2. Instructions- Court Must Not Instruct as to Weight of Evidence. -It is error 
torthecourttoselcctcer1ainfactsshownbythec\'idence,andtellthcjurywhatweight 
shouldbeauachedtothem. 

:J. Reasonable Doubt on Whole Evidence. - If tho jury have a reasonable doubt of the 
commission of thecrimeouthewbolee\'idencethcyshouldacquit. 

A.rPEAL from Greene County Court. 
YORI.ES, J., delivered the opinion of the court. 
The nppellnnt wns prosecuted and tried in the Greene Circuit Court, 

upon an indictment for nn nssaultwith the intent to kill. It is charged, 
in substance, by the indil.'.:trnent, that the defendant on the fifth day of 
July, 1871, nt the county of Greene, etc., did unlawfully, wilfully and 
feloniously, with a chopping axe, which wns a deadly weapon, etc. 
mnke an assault upon the body of one Am:incb 1Iancock1 with the in
tent to kill, etc The CYiclt!nce on the part of the State was drcum-

1 Loeffnerv. State, lOOh10 St. 5!)8, }~isher Rogers, 7 Uetc. 500; Commonwealth v. Eddy, 
11 People, 23 Ul 2S3; Comrnollweahb v 7 Gray, 583. 
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"'tnntinl, no direct evidence of the assault by defendant being intro· 
duced. The defendant introduced several witnesses, whose eddenee 
tended strongly to prove insanity on the part of the defcn<l::rnt. 
This evidence tended to prove insanity at a time commencing four or 
five months before the assault, and only a few clays previous to the 
assault, nncl after the assault while the defendant was in piison. 

At the close of the eYiclence the comt, on the part of the State, in
structed the jury as follows: -

Fii·st. "The court instructs the jmy that the law presumes thnt every 
man that has arrived at years of discretion is sane, and that the pre· 
sumption continues until the contrary is shown by the weight and pre· 
ponclerance of testimony." 

Second. "The court declares the law to be that, when the State has 
proven the offence charged, she can rest her case upon the legal pre
sumption that the party accused is of sound mind, and if tbe dcfcnd:mt 
seeks to arnicl the punishment, he must satisfy the jury by the weight 
and preponderance of testimony that he was insane at the moment that 
he committed the crime.,, 

T!Hrd. "That it is not sufficient to warrant an acquittal for the cle· 
fendant simply to show that at times he acted and talked strangely and 
singularly; but that the jury must bclieYe from the testimony that be 
was insane at the very time that he committed the offence, and that he 
was so insane that be could not distinguish right from wrong." 

To the giving of th£se instructions the defendant objected, and, his 
objections being overruled, be excepte(l. The defendant then asked the 
court to give the jury se,·eral instructions, all of which were refuoed. 
And be again excepted. 

Two of these instructions asked and refused, were as follows: -
0 The court instructs the jury that it devolves upon the State to 

prove that the defendant is gui1ty 1 as charged by the indictment, ancl 
unless the State has establisbcc\ beyond all reasonable doubt that the 
defendant is guilty, as charged, they will acquit." 

"'That if upon a review of the whole case, and a consideration of all 
the circumstances connected with it, the jury have a reasonable doubt 
as to the guilt of the defendant, they will find him not guilty." 

After the above instructions were refused, the defendant asked the 
court to instruct the jury that, '·if they have a reasonable doubt as to 
the guilt of the defendant, they will acquit. n This was also refused 
and the defendant ::lgain excepted. 

The jury then returned a verdict of guilty against the defendant, and 
assessed his punishment at imprisonment in the penitentiary for the 
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term of two years. The defendant filed a motion for a new trial on the 
ground, among others, that the court bas erred in refusing proper in
structions asked for by the defendant, and in giving improper instruc
tions on the part of the State. This motion was overruled, and final 
judgment rendered against the defendant. The defendant again ex
cepted and appealed to this court. 

The only questions presented by the record for the consideration of 
this court are as to the propriety or impropriety of the action of the 
court trying the cause, in giving instructions on the part of the State 
and in refusing those asked for by the defendant. 

By the first and second instrnctions given by the court on the part of 
the prosecution, the jury are told that the law presumes that every man 
who has arrived at ye:irs of discretion is sane or of sound mind; and 
that if the defendant seeks to avoid this presumption, be must satisfy 
the jury by the weight and preponclerance of testimony, that he was 
insane at the time he committed the crime. 

It is urged by the defendant that the court committed error in these 
instructions. The authorities upon the subject of insnnity, and upon 
the subject of the burden and amount of proof in suCh cases, will be 
found to be very conflicting, some courts holding that it devolves on the 
defendant in such cases to pro,,e the fact of insanity by the e,·idence, so 
dear as to leave no reasonable doubt as to the insanity. Ot.ber courts 
hnxe held that all that is necessary is to produce enough eviclence to 
cre:ite a reasonable doubt in the minds of the jurors as to whether in
sanity exists in the given case or not; while it has been repeatedly held 
in this court that " insanity is a simple question of fact to be proved 
like nny other fact, and nny edclence 1 whic-h reasonably satisfies the 
jury that tlie accused was insane at the time the act was committed, 
should be deemed sufficient.." 1 

The burden of proof, of course, is held by this court to be on the 
defendant to rebut the presumption of sanity which exists in all cases 
until the contrary is made to appear. The instructio.ns under consid
eration would have been more satisfactory if they had been differently 
worded, though the principle asserted in them is in effect the same as 
that enunciated in the cases detidcd by this court above referred to. 
The jury are told that they must be satisfied by the weight and prepon
der::mce of testimony. This language is we11 understood by lawyers to 
mean, that the eddence must be sufficient to satisfy the minds of the 
jurors as to the fact of insanity, and that is all that is reqnired. Of 
course this must necessarily be accomplished by a preponderance of the 

1 State~·. Uund!ey, 4G Mo. 414; State\" Klinger, 43 Mo. 1~7 ; St~tc t'. McCoy, 34 JU(). 531. 
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evidence. But the jury arc told by the instrnclion that this conviction 
of their minds must be produced by the "weight and preponderance of 
the testimony." It is barely possible that jurors might be held to bc
lieYe that it took something more than a conYiction of the mind to find 
in favor of a plea of insanity, from the language used in the in:;tru('
tions. Yet, instructions using nlmost the same language ba"e been ap· 
proved in the cases above referred to. The case would, therefore, not 
be reversed merely on the ground of the informa.lity of these instruc
tions. 

The third instruction given by the court on the part of the prosecu
tion, tells the jmy1 "thnt it is not sufficient to warrant an acquiltal 1 

for the defendant simply to show that at times he ac.:ted and talkC'd 
strangely and singularly, but that the jury must belicYe from the tc:-.ti
mouy that he was insane at the Yery time be committed the offence, and 
that be was so insane that he could not distinguish right from wron6." 
This instruction was clearly wrong; it is not the province of the comt 
to select certain facts shown by the evidence, and tell the jury ho'' 
much and what weight they shall girn to such facts, or whether the.\ 
shall give such evidence any weight at all. The court passes upon thl' 
lcg::ility or admissibility of the e''idence, but after the evidence is lcgall_,. 
admitted, it is the exclusive proYision of the jury to pass upon the 
weight of the evidence given, and give each part of the evidence suc\1 
weight as in their judgment it is entitled to receive, without any inter
ference or direction of the court whatever. Their minds ought to act 
freely on the facts of the case without any other control than that of 
their own unbiased judgment. This instruction is a comment on the 
evidence, which is expressly forbidden by our statute. 1 

The statute proviclcs ti.mt the court shall not "sum up or comment oe 
the evidence.•• If the court can, under this statute, select certain por
tions of the cYiclence anrl tell the jury how much weight to girn, or 
whether they shall give the cYidcnce selected any weight at all, then no 
reason can be percch·ed wby the court could not select other parts of 
the evidence, or · all of the f:.i.cts in the case, and tell the jury what 
weight to give the same, and in effect tell what Yerdict should he found. 
To permit tbis, would be to wholly destroy whntever value there is in 
the right of trial by jury. The decisions of tbis court haw been uni· 
formly in condemn:itio11 of such instructions.2 

The defendant on the trial asked the court to instruct the jury: 
'' Tbat if upon a review of the whole case and a consideration of all the 

l W.S.1100,sect.30. Louis PublicScbools,30Mo. 166; State11. 
: Statev. Uuudley,46Mo.4.14; Finev.St. Cusbmg,29Mo.216. 
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circumstances connected with it, the jury have a reasonable doubt as to 
the guilt of the defendant, they will find him not guilty." The court 
was clearly wrong in refusing to give this instruction. In this case, the 
assault charged in the indictment was not admitted so as to lea.ve the 
issue of insanity or no insanity the only issue to be tried . The assault 
was denied and was only attempted to be proved by circumstantial evi
dence, so that the jury had to pass upon not only the fact of insanity, 
but also on the evidence tending to prorn that the accused committed 
the assault complained of. In such case the instruction asked was 
clearly right and ought to have been given. 

In delivering the opinion of the court in the case above referred to, 
of State of Missouri. v. Klinger, Judge 'Vagner approvingly makes 
the following quotntion from Bishop on Criminal Law: "Sanity, as ob
served by a learned judge, is presumed to be the normal state of the 
human mind, and it is never incumbent ou a prosecutor to giYe affirma· 
th·e eYidence that such state exists in a. particular case. But suppose 
this normal state is denied to have existed in the particular instance, 
then, if evidence is produced in support of such denial, the jury must 
judge of it and its effect on the main issue of guilty or r.ot guilty, and 
if, considering all the evidence, and considering the presumption that 
what a man does is sanely done, and suffering the evidence and 
the presumption to work together in their minds, they entertain a rea
sonable doubt whether the prisoner did the act in a sane state of mind, 
they are to acquit. Otherwise they are to convict." 

I am of the opinion that the judgment should be reversed. The other 
judges concurring, the j uclgment is reversed and the cause reraanded. 

BURDEN OF PROOF-INTOXICATION-I:>'STRUCTIONS AS TO WEIGHT 
AND SUFFICIENCY OF EVIDENCE. 

STATE v. HL"l'(DLEY. 

(4GMo.H4.) 

In the Supreme Court of llfissouri, August Term, 1870. 

Hon. DAVID 'VAG;\ER, } 
11 P111Lt::-.1ox Buss, Judges. 
" \Y ARBEN Cunnrn1L 

1 • .BurdenotProot. -The burden of proving insanity to the satisfaction of the jury rests 
uponthellefence;butitisnotneccssarytbaiinsanityshouldbeestablisbedbeyonda 

27 
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reasonabledoubt. Aninstruction,there!ore,whicbrcquiresn.clearpreponderanclloflhe 
evidence to establish Insanity is erroneous. 

2. Drunkenness- lnsa.nity Resulting Tberefrom.-Tcmpornry insanity resulting Im· 
mediately from voluntary intoxication is no defence to crime. Ilut iusnnl~y remotely 
occasioned by previous bad habits, is entitled to the same consideration asifitaro&a 
Iromanyothercause. 

3. ItisErrorforthccourttoinstructontheweightandsufficicncyof the evidence. 

APPEAL from the Fifth District Court. 
H . J1I. Vories, with him B. F. Loan and S. Woodson, for appellant~ 
Attorney-General Johnson and Chanclle1' & Davis, for the State. 
\VAG:ll."ER, J., delivered the opinion of the court. 
The defendant was indicted in the Circuit Court of Gentry County, 

for murder in the first degree, in the killing of Wm. A. Boyer, and, on 
a change of venue to DeKalb County, he was sentenced to be executed. 
The killing was most clearly proved, and the defence was rested solely 
upon the ground of insanity. The only question presented for consid
eration is the propriety of certain instructions given by the court, of its 
own motion and at the request of the prosecution, and also certain in
structions which were asked by the defendant and refused . 

An objection is raised against the third instruction given at tbe 
instance of the State, because it told the jury that it devolved upon the 
defendant to show to their satisfaction, by a clear preponderance of tbe 
testimony, that he was insane. The earlier decisions in this comt 
announce the doctrine that a party relying on insanity as a defence 
should make it out to the satisfaction of the jury, and that be was not 
entitled to the benefit of a. reasonable doubt as to his sanity. 1 But 
in the more recent case of State v. Klinger,2 the question wa.s again 
considered, and we held that the most rensona.ble rule was, that as the 
law presumed every person who had reached the age of discretion to be 
of sufficient capacity to be responsible for bis crimes, the burden of es
tablishing the insanity of the accused affirmatively to the satisfaction of 
the jury, on the trial of a criminal case, rested upon the defence; but 
that it was not necessary that the defence should be estnblished beyond 
a reasonable doubt; it was sufficient if the jury were reasonably satisfied 
by the weight or preponderance of the evidence that the accused was 
insane at the time of the commission of the act. It seems to me that 
the court, in the present case, by requiring a clear prepondemnce of 
evidence, introduced a qualification that was not enunciated in the 
Klinger Case, and which had an evident tendency, and was calculateJ, 
to mislead . Insanity is a simple question of fact, to be pro\·ed like any 

i State v. lluting,21Mo.4.G4; Statev. Mc
Coy, 3-1.Mo.531. 
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other fact, and any evidence which reasonably satisfies the jury that the 
accused was insane at the time the act was C<immittecl, should be deemed 
sufficient. 

After taking into consideration and overcoming the presumption of 
sanity, it is not perceived why any higher degree of evidence, or any 
greater amount of proof should be required to prove the fact of insanity 
than any other question which may be raised and submitted upon the 
trial of a cause. The correct doctrine is that all symptoms and all tests 
of mental disease arc purely matters of fact, to be determined by the 
jury; and that evidence which reasonably satisfies the jury that the 
disease exists, and which would warrant and induce a verdict upon any 
other issue, ought to be considered sufficient. From the instructioP, the 
jury might have well inferred that a preponderance, or what would rea
sonably have satisfied them, was not enough, but that something more 
was necessary. 

The fourth instruction, given at the request of the State, and the 
third instruction, given by the court of its own motion, may be consid
ered together. The first of the two, in substance, declared that the vol

. untary drunkenness of the defendant, so far as the same was shown by 
evidence to have existed a.t the time of the homicide, was no mitigation 
of the crime charged; and if the jury believed from the evidence that 
the defendant was laboring under a temporary frenzy or insanity at the 
time of the killing of Boyer, which was then and there the immediate 
result of intoxicating liquors or narcotics, be was equally guilty under 
the bw as if he bad been sober or sane at the time of the killing. The 
latter instruction, which was given directly by the court, told the jury 
th'\t if they were satisfied, from the weight or preponderance of the 
whole evidence, that at the time the defendant killed Boyer be was so 
insane as not to know right from wrong, and as not to know that the 
act be was committing was wrong at the time of its commission, and 
that be was so far deprived of will at the time of the commission of 
the act as not to possess the power of choosing between right and wrong 
in regard to the act, and that his inso.nity was not the result of fits of in
toxication1 but was occasioned by previous habits of intoxication aml 
the Jong use of narcotics, then they should find the defendant not 
guilty. 

It is well settled that drunkenness does not mitigate a crime. Any 
other principle would be destruction to the peace and safety of society. 
Every murderer wou1cl drink to shelter his intended gui1t. There would 
be an encl of convictions for homici(le, if drunkenness avoided respons:
bility. As it is, most of tLe premeditated murders are committed Ull(ler 
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the stimulus of liquor. When the guilty purpose is first. sec.lately con
ceived, most men fortify themselves for the scene of blood by the U"iC 

of intoxicating drinks. If, therefore, drunkenness imparted irrespon
sibility, there would be no cOn\·ictions. If the assnssin would not take 
liquor to strengthen bis nerves he would to evade the penalty of his 
crime. 1 

Temporary insanity, produuecl immediately by intoxication, does not 
destroy responsibility, where the patient, when sane n.nd responsible, 
made himself voluntarily drunk. Sir Edward Cairn lays down the com
mon-law rule to be, that, "as for a dnmkar<l who is voluntarius 
dc:emon, he hath, as bas been said, no pri,·ilege thereby; but what hurt 
or ill som·cr he doeth, his drnnkenncss doth :iggraxatc it, omne crime11 
-ebrietas et incenclit et cletegit." 2 And, although it is doubtful whether 
it c:an be said that drnnkenncss :lggrarntes a crime in a judicial sense, 
yet it is unquestioned that it forms no defence to the fact of guilt. 
Thus, Judge STORY, after noticing that. insanity, as a general rule, pro
duces irresponsibility, went on to say: "An exception is where the 
erime is committed by a party while in a fit of intoxication, the law not 
])e1·mitting a man to avail himself of the excuse of his own gross Yiec 
and misconduct to shelter himself from the legal consequences of such 
-crime." 3 Sir l\fatthew Hale, in bis •'History of the Ple:ls of the 
Crown," written nearly two hundred years ago, says: ~: The third kind 
-0f dementia is tb~t which is dernentia a.ff"ectala, namely, drunkenness. 
This vice doth deprive men of the use of reason, and puts many men 
into a perfect but temporary frenzy; and, therefore, according to some 
eh·ilians, such a person committing homicide shall not be punished siw
])ly for the crime of homicide, but shall suffer for bis drunkenness, an
swerable to the nature of the crime occasioned thereby; so that yet the 
J)rimal cause of the punishment is rather the drunkenness than the crime 
.committed in it. But by the laws of England such a pers1.m shall have 
110 privilege by bis voluntarily contracted madness." Ile then states 
two exceptions to the rule, one where intoxication is without fault on 
his part, as where it is caused by drugs administered by an unskilful 
1Jhysician; and the other where indulgence in habits of intemperance 
bas produced permanent mental disease, which he calls ''fixed fre11zy .. , 4 

The doctrine and the distinction bid down by Hale have been generally 
followed by the English courts and in this CJuntry. Unit ed State.s 
v . Drew,s and United States v. JfcGlue/' will lie found tv maintain 

1 Wh. & St.iUed.Jur.,sect.67;1Whar,. 
Crim. Law, sect. 3d; i:ttate 1.'. Cross, 2i Mo. 
.332 

~Co. Litl. 2r:. 

3UnitedSlatesi·. Orew,5llason,ZS. 
t llinle,P.C.32. 
6 Supra . 
' I Curtis C. C. l. 
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tbc principle, upon the authority of Judge STORY and Judge CcnTis, of 
the Supreme Comt of the United States. These la.st two cases not only 
state the general principle, but confirm the distinction announced by 
Hale, that where mental disease, or, as he terms it, a "fixed frenzy,':> 
is shown to be the result of drunkenness, it is entitled to the same con
sideration as insanity arising from any other cause. The fil'St of these. 
was a.case of delirium trem,ens, and Judge STORY directed an acquittal on 
that account. In the other the evidence left it doubtful whether the 
furious madness exhibited by the prisoner was the result of present in
toxication or of delirium supervening upon long habits of inclulgence
Upon this state of the evidence Judge CURTIS stated the rule and the 
exceptions with remarkable clearness and force. 

Prof. Greenleaf, whose general accuracy in the statement of legal 
principle is unquestioned, says that" in criminal cases, though insanity, 
as we have just seen, is ordinarily an excuse, yet an exception to this 
rule is where the crime is committed by a party while in a fit of intoxi
cation; the law not permitting a mnn to antil himself of the excu·e 

0

of 
his own gross vice and misconduct to shelter himself from the legal 
consequences of such crime. But the crime, to be within the excep
tion, and therefore punishable, must trike place and be the immediate 
result of the fit of intoxication, and while it lasts, and not the result of 
insanity remotely occasioned by previous habits of gross indulgence in 
spirituous liquors. The law looks to the immediate and not the remote 
cause-to the actual state of the party and not to the causes which 
remotely produced it." 1 

The instruction given at the instance of the prosecution told the jury 
that if they believed from the evidence that the defendant was laboring 
under a temporary frenzy or insanity at the time of the killing of 
Boyer, which was then and there the immediate result of intoxicating 
liquors or narcotics, he was guilty. This instruction was unobjection
able, for, as we hrtve already seen, temporary insanity produced imme
diately by intoxication does not destroy responsibility where the accused, 
when sane and responsible, made himself voluntarily drunk. But llhe· 
crime, to be punishable under such circumstances, must take place· and 
be the immeclfa.te result of a fit of intoxication, and while it lasts, and _ 
not tbe result of insanity remotely occasioned by previous bad habits;.. 

The subsequent instruction, given by the court, of its own motfon, 
was unguarded, open to misconstruction, and liable to mislead . It de
clared that if the defendant wns so far deprived of will at the time of 

1 2 Greenl.onEv.,seet.3H. 
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the commission of the net as not to possess the power of choosing between 
right and wrong, antl if his insanit~· was not tlie result of fits of inlox
icntion, but was occasioned by previous habits of intoxication and the 
long use of narcotics, then they should find him not guilty. 

Tbe distinction that the act must take place and be the immediate 
Tesult of the fit of intoxication, and while it lasts, in order to rcrnlcr 
the nccuscd responsible, is here utterly ignored. The insnnity mig-ht 
have been found to be permanent, and still tlie result of fits of intox
ication; so that it aclunlly existed and did not come within tl.J.e excep
tion to the rule rendering the crime punishable, it could mnke no 
difference what it resulted from. The two instructions are inconsistent 
and contradictory . The one l:licl down the law correctly, the other im
paired its force, and, coming as it did directly from the court, was cal
culated to operate injuriously against the defendant. 

The seventh instruction, upon which error is predicated, is ns fol1ows: 
n The testimony and opinions of the medical witnesses given in this 
case should be received by tbe jury with cm1tion, and are entitled to but 
little weight unless sustained by reasons and facts that admit of no mis
construction; and said opinions and testimony are not binding on you 
:lgainst your own judgment, for on you alone rests the responsibility of 
a correct verdict." It is objected that this instruction is a comment on 
the evidence, and in direct conflict with the pro\ision,s of the statute. 
The instruction might find countenance and support where the old system 
of practice prevails, and where it is permissible for the court to make 
comments on the evidence, and instruct the jury as to its sufficiency and 
weight, But under our statute the whole rule is changed, and comments 
by the court are entirely forbidclen .1 Since the adoption of this clause 
in the statute the ruling bas been uniform, and there is hardly a volume 
of the reports in which it is not laid down that it is error for a court to 
instruct a jury upon the weight and sufficiency of the evidence. It is for 
the court to determine upon the legitimacy and appropriateness of the CYi

dcnce, but the jury are the sole and exclusive judges of the credit and 
weight that is to be attached to it. For n. court to single out certain 
testimony in a cause, and tell the jury that it is entitled to either grea.t 
or little weight, is contrary to the statutory pr°'ision on the subjett. 

The testimony of medical witnesses, like any other testimony, should 
be tnken into the account by the jury, and they should give it· just such 
weight as they may think it deserves. Whilst the opinions of quacks, 
mountebanks, and pretenders are entitled to little or no consideration, 
the opinions of pel'sons of great expcrient:e. skill, fidelity 1 and correct
ness of judgment deserve, and shoultl receive. attention and respect. 

12Wng.Stnt.,1106,sect.30. 
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Defonce of Insanity Should be Watched. 

In speaking on this subject the late Chief Justice SnAw said: ''The 
opinion of a medical man of small experience, or of one who has crude 
and visionary notions, or of one who has some favorite theory to sup
port, is entitled to very little consideration. The value of such testi
mony will depend mainly upon the experience, fidelity, nnd impartiality 
of the witness who gi,·es it." 1 

In the examination of the witnesses it is the privilege and duty of the 
counsel, for the enlightenment of the jury, to draw forth the capabili
ties, fitness, and experience of those who undertake to give medical 
testimony. But where these tests are applied 1 and the court decides 
that the evidence is competent, the jury then are the exclusive judges, 
arnl are not to be controlled in their determirnttion by the advice and 
instructions of anybody. An intelligent jury, after hearing the wit
nesses, and observing their respective capacity, will not be slow in com
ing to a correct conclusion and awarding such consideration as the 
merits or demerits of the evidence may deserve. The instruction was 
an invasion of the province of the jury, and, I think, clearly wrong. 

There is no attempt to deny the killing in this case. The only de
fence set up to excuse or palliate the deed of Yiolence and wrong, is 
insanity. This question is at all times difficult to deal with, and it would 
be wrong to punish a person who was so unfortunate a.s to be unac
countable by reason of a diseaserl and disordered mind. Ou the other 
hand, there is too much foundation for the remark of l\:Ir. Baron GL"R

!<l'EY, on the t"rial of the case of Rex v. Reynolds, that "the defence of 
insanity has lately grown to a fearful height, and the security of the 
public requires that it should be closely watched." Recent examples 
hnve shown that guilty criminals have escaped merited punishment on 
this assumed plea, and have been turned loose, to the great detriment 
and outrage of justice. 

The interests of society and the welfare of the community require 
that justice should be faithfully and rigorously administered. On the 
one hand, care should be taken that no one be punished whose affliction 
renders him irresponsible; on the other, the dafence of insanity, which 
is easily simulated, about which there are many crude and pervert no
tions, and which is usually resorted to when all other defences fail, 
should be scanned with the severest scrutiny. The court, we think, 
committed error in regard to the instructions above noticed in this 
opinion; otherwise, we have found nothing calling for special comment 
or revision. 

With the concurrence of the other judges, the judgment will be re
versed and the ca.use remanded for a new trial. 

1 Com.,·. Rogers,7 Metc.500. 
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BURDEN OF PROOF-PARTICULAR RIGIIT fu.'ID WRONG TEST
NEW TRIAL -cmIULD.TIVE EVIDENCE. 

STATE v. REDE)!EIER .1 

[71Mo.173 .J 

In the Suprerne Oom·t of Jlissouri , October Term, 1879. 

non. TnOMAS A. SnERWOOD, Chief J1(Stice . 
II WILLlAi>l B. NAPTOX, } 
" WAHWJCK JlOUGll 
" ELIJAH I.I. NonTok, Judges. 
" Joux \V ll£XHY, 

1. Burden of Proof. -The burden ot !)roving insanity ae a tle!ence to a criminal charge 
rests on the prisoner. To establish such a defenceevidenceisnecessary,suchaswill 
reasonablysatisfythejury. 

2. Particular Right and Wrong Test.-The test ot the prisoner's responsibility is 
whether he was capable of distinguishing lJetween right and wrong in respect to the 
act charged. 

3. A c~~':i!:ii::. will not be granted on account of newly discovered evidence which 1s 

APPEAL from St. Louis Court of Appeals. 
A. JV. Jllernck, for appellant. 
Smith, Attorney General 1 for the State. 
NORTON, J. 
The defendant was indicted at the July term, 1878, of the St. Louis 

Criminal Court for murder in the first degree, for killing one Franz 
\'osz. The cause was tried at the Nm·ember term, 1878, of saicl court1 

and defendant was found guilty and sentenced to be hanged. An ap
peal was taken to the St. Louis Court of Appeals, where the judgment 
of the Criminal Court was affirmed, and from which defendant has ap
pealed to this court. The fact that deceased was killed by tbe defendant 
in the most brutal manner, without cause or excuse is not disputed, but 
it is claimed that no criminality attaches to defendant because it is al-
1..:ged that be was insane at the time the homicide was committedl The 
insanity of defendant was the only defence relied upon in the trial court, 
and a reYersal of the judg1;1ent is sought mainly upon alleged error com
mitted by the court in its charge given to the jury and in refusing to 
give the declarations of law asked by defendant. 

The charge complained of is as follows: -
' 

1 As a defence to this prosecution the defendant by bis counsel has 
interposed the plea of insanity. Ile says that the act which he is al-

1 Affirming State v. Redemcier, 8 :Mo. (App. ) l !Si!l. 
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legcd to have committed is not an act for which he can be held crim
inally rnsponsible, in other words, that the act was and is excusable in 
law, because at the time of its commission, as charged, he was insane. 

"The term insanity, as used in this defence, means such a perverted 
nnd deranged condition of the mental and moral faculties as renders a 
person incapable of distinguishing between right and wrong, and makes 
him unconscious at times of the nature of the act he is about to commit. 
Such insanity, if proved to the reasonable satisfaction of the jury to 
have existed at the time of the commission of the act, is in law an ex
cuse for it, however brutal or atrocious it may have been. 

"The law presumes every person to be of sound mind until the con
trary is shown, and when, as in this case, insanity is interposed as a 
defence, the fact of the existence of such insanity at the time of the 
commission of the offence charged must be established by the evidence 
to the reasonable satisfaction of the jury, and the bunlen of proving 
this fact rests with the defendant. 

"The opinions on questions of insanity which have been given by the 
meclic·al experts are testimony before you, and are subject· to the same 
rules of credit or discredit as the testimony of other witnesses. The 
opinions neither establish nor tend to establish the truth of the facts upon 
which they are based. Whether the matter testified to by the witnesses 
in the causc1 as facts, are true or false, is to be determined by the jury 
alone. Neither are the hypothetical questions put to the medica.l experts 
by the counsel in the cause, evidence of the truth of the matters stated 
in these questions. 

"Although the jury may belie,~e and find from the eYidence that the 
defendn.nt did commit the act charged against him, yet, if they further 
find that, at the time be did so, he was in such an insane condition of 
mind, that he could not distinguish between right and wrong, then such 
act was not m:ilicious, and the jury should acquit him of the crime 
charged, on the ground of insanity, and so say in their verdict. 

''To est:i.blish his insn.nity positive or direct testimony is not required. 
Circumstantial evidence which reasonably satisfies the minds of the jury 
that the defendant wn.s, at the time the alleged shooting was done, in
cn.pable of distinguishing between right and wrong, or of comprehend
ing the nature of the act, -will be sufficient. 

"Tbe jury are the sole and exclusiYe judges of the degree of credit 
which shall be given to the testimony in the case, and have the right to 
receive and credit as true, or to reject and discredit as untrne, the 
whole or any part of tlie testimony of any witness in the case. If, 
after the jury hM•e carefully taken into account and considered all the 



426 TITE BURDEN OF P1"!001'"' 01'' 1S~.\SITY. 

Sta.ter. Rcclc1m•icr. 

evidence in the case, there remains in their minds a rensonnble doubt 
of the guilt of the defendant, the law, in its humanity, girns to him the 
benefit of that doubt, and they should acquit. But to nuthorizc an nc· 
quittal on the ground of doubt alone, such douht should be rensonahle 
and substantial, and not a mere guess or conjecture of his 'probable 
innocence.' " 

The objections urged to the above charge are that it does not prop
erly define insanity, and that the rule as to tbe burden of proof when 
the defence is insanity, and the degree of proof sufficient to authorize 
a jury to find insanity, are not correctly stated . Testing these objec
tions by repeated decisions of this court, it will be found that they are 
not well taken. These decisions, we think, clearly establish thnt the 
law presumes every person who has reached the yeDrs of discretion, to 
be of sound mind and capable of committing crime, and that such n 
person, charged with the commission of crime, before he can escape 
the penalt:J affixed thereto, under the plea of insanity, must rebut such 
presumption, by evidence which reasonably satisfies the jury thnt be 
wns ins3.lle at the time the net was committed, or that his mind was so 
diseased as to render him incapable of distinguishing between right and 
wrong in respect to the act for which he is sought to be made c1i111in· 
ally responsible; that the question of insanity is one of fact, to be de· 
termined by the jury, and tllat, when the unlawful killing is prove<l by 
the State or admitted by the accused, the State may rest upon the legal 
presumption of the sanity of the accused till be shows the contrary i 
that the blll'den of proving insanity rests upon the party setting it up, 
and that, to discharge himself of this burden, it is not necessary to in
troduce evidence which c:stablishes, beyond a reasonable doubt, bis in
sanity, but only sufficient to reasonably satisfy the jury that it existed 
nt the time the offence wns committed ; that if the preponderance of 
the evidence offered establishes insanity, it is sufficient. 1 In the c:u;e 
of State v. McCoy, 2 it wns held "that it is incumbent on the State to 
prove every fact necessary to establish the crime of murdcr1 which 
necessarily includes the sanity of the prisoner i but the burden of prov
ing such sanity of the prisoner is fully met by the presumption of law 
that every person is of sound mind until the contrary appears; und he 
who undertakes to escape the penalty of the law by means of the plea 
of insanity must rebut such presumption by proof entirely satisfactory 

t Ilnldwin v. State, 12 l\lo. 223; State v. 2Gi; State v. Holme, 5! Mo. U3; State 11· 
Ilut1ng, 21 Mo. 464; State v. l\lcCoy,34.Mo. Simms,68Mo.~. 

5Jl; State v. Klinger, 43 Mo. 127; State t·. 2 Supra. 
Hundley, 46 Mo. 414; State v. Smith,~ Mo. 
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to the jury. It is a defence to be made out hy the prisoner, and by 
proof that will sa.tisfy the jury that. be was incapable of distinguishing 
between right and wrong.'' The instructions of the court as to the 
burden of proof of insanity and the quanJmn of evidence to estnblish 
it are justified, not only by the case last cited, but by all the cases 
hereinbefore cited. 

It is nlso insisted that the capacity of defendant to distinguish be
tween right and wrong ~as the only test laid down by the court in its 
charge for the guidance of the jury in determining the question of in
sanity, and that, for this reason , it is erroneous. If the charge means 
that, and nothing more, the court would have been authorized to give it 
under the authority of the case last cited, and 2 Greenleaf Ev. ,1 Re~"· 
JlcSaghten,2 R ex v. Ojford ,'J Commonwealth "· .J[osler,4 Freernan v. 
People.5 But we think the construction placed by counsel on the in
f:itruction is too narrow, and that the capacity of defendant to distin
guish between right and wrong was not the so1e and only test by which 
the jury were to be governed in determining the criminal responsibility 
of defendant, because they were expressly told that, if defendant was 
incapable of comprehending, or was unconscious of the nature of the 
act at the time he committed it, they would acquit. 

It is also earnestly and ably argued by counsel that the rule ns to the 
<legree of evidence necessary to establish insanity, as adopted in this 
State, should be modified and made to conform to the rule lnitl clown in 
the case of State v. Crawford,G and other cases in Illinois, Indiana, and 
Xew Hampshire, of which the case of State v. Orm.cford is a type. The 
rule approved in that case is that, whenever the defence offers evidence 
.,.,•hich raises a reasonable doubt as to the insanity of the accnsed, that 
h sufficient to rebut the presumption of sanity and to ::mthorize an ac
quittal. 

As to the degree of evidence which the accused is required to offer 
to establish the fact of insanity, the authorities are so conflicting a.s to 
he irreconcilable. It is held by some courts of the highest authority, 
both in this country and England, that insanity, when set up as an ex· 
cuse for the crime charged, should be established by evidence sufficient 
to satisfy the minds of the triers of the fact beyond a reasonable doubt, 
that it existed at the time the act was committed. The conclusion 
reached in this class of c~ses is based upon the theory that, in every 
criminal case, two presumptions of law arc indulged - one in favor of 

1 sect.373. 
~ lOCI. .t 1'~in. 200. 
•oc.&P.168. 

4 4Pn.St.2.i7. 

: ~l~~~~s:: 
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the person charged. that he is innocent of the charge- the other in 
fa\'or of the public, that the accused, if of the years of discretion, is 
of sound mind and capable of committing crime, and that as the pre
sumption of innocence prote~ts the accused till the State, by evidence, 
establishes bis guilt beyond a reasonable doubt, so the presumption that 
he was sane when the act was committed, protects society till it is over
thrown by a like degree of evidence offered in support of the plen of 
insanity. 

While some courts have gone to this extreme, others of high authority 
hrwe gone to the other extreme of holding that to support the pica of 
insanity it is only necessary that the evidence offered should be sufficient 
to mise a doubt as to the insanity of the accused. Other courts, equ:tlly 
authoritath·e and much greater in number, acting on the pl'in~iplc thnt 
in. 'lneclio t11tissi1nus est, ha\·e adopted a rule lying hetwcen these two 
extremes, holding that the defence of insanity is established when the 
evidence offered in support of it preponderates in fayor of the fact, and 
reasonably satisfies the jury that it existed at the time the criminal net 
charged was committed. The rule last referred to has been the estab
lished law of this State since the case of Balclwin v. Stale L was 
decided, and believing that it is sustained not only by reason, but 
hy the weight of authority, both in this country and England, we arc 
unwilling to make a departure from it. The fact that insanity is so 
easily simulated demonstrates the wisdom of the rule and affords a 
strong reason why we should adhere to it, and decline to adopt the rule 
contended for by defendant's counsel, the tendency of which, in my 
judgment, would be to stimulate, rather than repress, homicidal mania. 
It follows from what has been said that the charge given to the jury on 
behalf of the State is not subject to the objections urged against it, and 
it also follows that the court properly refused the instructioos of defend
ant, which asked the court to lay down a rule for the guidance of the 
jury in determining the question of insanity, at variance with the rule 
above announced as settled in this State. The instructions asked by 
defendant in regard to the test to be applied in determining the insanity 
of defendant haxing been already substantially given, were for that 
reason properly refused. 

It is also urged that the judgment should be reversed because the 
verdict of the jury was against the evidence, and because the prepon
derance of the evidence established the insanity of the defendant. The 
claim that such preponderance existed is based upon the facts that the 

1 Supra. 
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evidence did not disclose an adequate motive for the commission of the 
homicide; that deceased was killed in n public street in the presence 
of sc,·cral witnesses; that defendant was indifferent to the consequences 
of his crime, and made no effort to escape, and previous to the homicide 
would frequently sit for an hour or more nt a time without engaging in 
conversation. ' Vhile the absence of motive may be considered, in 
connection with the other facts, in reaching a conclusion as to whether 
defendant was or was not insane, it by no means follows from the mere 
fact that ~he evidence offered fell short of discovering a moth·e, that a 
motive did not in fact exist, locked up in the breast of the accused . 
That defendant was operated upon by some moti\'e in hilling deceased 
may be deduced from the circumstances in evidence, that about two 
years before the homicide, deceased went into a saloon where se,·eral 
persons were present, defendant being one of the number, and im·itecl 
nil but the defendant to drink with him, at which defendant took um
brage, and bad some " words" with the deceased. That this slight or 
insult took root in the breast of defendant is evident by the statement 
made by him immediately after the homicide when questioned about it, 
that, "I had it in for the son of a b-h for the last two years; I 
could have got even with him a year ago, but I didn't do it; but to-day 
I got a good chance and I took that chance with powder and ball." 

Besides this three physicians were examined on the trial. One of 
them, introduced on behalf of defendant, testified that he had never 
made insanity a specialty, but had treated, in a practice of twenty years, 
forty or fifty persons of unsound mind; that he had made, since the 
homicide, personal examination of defendant, and from his examination 
aml so much of the evidence as he had heard, he was of the opinion that 
defendant wns insane. The other two physicians were introduced on 
the part of the State. One of them, Dr. Bauduy, testified that he wa, 

a professor in a medical college of diseases of the mind and nen·ous 
system, and had been for fourteen years in charge of St. Vincent· o 
Lunatic Asylum, and for that period of time had from one hundred and 
fifty to five hundred patients under his daily care; that it was his con
sta11toccupation to be with the insane, and that be had made the study 
of insanity and diseases of the nervous system specialties. The other, 
Dr. llughcs, testified that he had for eleYcn years made the stucly of 
insanity a specialty, and for about six years of that time had been in 
charge of the State Insane Asylum, at Fulton, and had treated three 
thousand insane patients. A question in writing, stating a hypothetical 
case cmhracing all the material evidence submitted on eitller side, was 
put to these witnesses, and they were requested to base their opinion 
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upon the facts stated in the question as to the insanity of the defendant at 
the time he killed the deceased. Dr. Bauduy answered that, lJnsing 
bis opinion solely upon the hypothetical case, it was that at the time of 
the commission of the homicide the defendant was sane, aml after gi\'ing 
hi:s scientific reasons for his conclusions added: ''I see in that hypo
thetical case no scintilla of insanity whatever." Dr. Hughes, in answer 
to the question, also gave it as his opinion that the accused was sane at 
the time the homicide was committed. w·e have held 1hat in criminal 
cases, where it clearly appears that the 'erdict is against the ;weight of 
evidence, this court would intHfere to set it aside. But in this case. 
after a careful examination of the evidence, we cannot s2.y that the VCl'

dict is against the weight of evidence and will not therefore interfere. 
The newly discovered evidence set out in the motion as a ground for 

a new trial being entirely cumulative, the motion was properly OYerruled 
for that reason. Perceiving no error either in giving or refusing in
stnlctions or in admitting or rejecting e\·hlenee, the judgment is uffirmed 
in which Judges SllERWOOD, IIouGu and NAPTON concur, and Judge 
£1.E~RY dissents. 

HE~'"RY, J, dissenting. 
I cannot concur in the foregoing opinion, and will briefly state my 

reasons for dissenting. The allegation that defendant wilfully, deliber
ately and premeditatedly committed tlie homicide for which be is 
indicted, includes the allegation that he bad a mind capable of will
ing, deliberating and premeditating. Wilfulness, premeditation 
and deliberation are constituent elements of murder, and none 
but a. sane person can commit that, or any other crime. Ilomicicle 
is not necessarily a crime, for one may kill in self-defence, or by 
a.ccident, or in a state of mental aberration. If the State prove the 
killing, she is not also required to prove that it was not in self-defence, 
or not the result of accident; but when defendant bas proven enough 
to raise a reasonable doubt, whether it was in self-defence, or acci
dental, the State must show, not by a mere preponderance of evidence, 
hnt beyond a reasonable doubt, that it was not accidental or in self-
1lcfence; and it is difficult to perceive a reason why the same principle 
is not equally applicable to the issue of sanity made by the plea of not 
guilty. It is true that the law presumes every one to be sane, and, 
therefore, the State is not required to introduce evidence of the sanity 
of the accused except in rebuttal. The sanity of defendant is as much 
in issue as the homicide; and although the law presumes certain facts to 
exist when certain other facts are proven , yet in a criminal cae;e, when 
the fact presumed is disproved, or sufl1cicnt evidence is adduced to 
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wnrr:rnt a rensonble doubt of its existence, the presumption ceases. 
To say that only a sane person can be guilty and cleelare the law to be 
that the State must establish defendant's gui lt beyond a reasonable 
doubt, and yet that unless defendant establishes his insanity by a pre
ponderance of eYidence, the jury should convict, is a palpable contru
diction. If one accused of murder admit the homicide and allege that 
it was an accident, it is for him to make tbat appear, but if he introduce 
evidence tending to prove that fact sufficient to beget in the minds of 
the jury a reasonable doubt that the killing was intentional, the benefit 
of that doubt be is entitled to by law. ' Vhat is the substance of the 
defence in either case? Simply tlrn.t, although the homicide was com
mitted by the defendant, his mind did not concur in the act; and yet in 
the case of the one who admits bis sanity, he has the benefit of area
sonable clonbt that the act bad the assent of bis mind, while it is urged 
that the other who alleges his insanity shall not have the benefit of a 
reasor::able doubt, but must pro,·e, by a preponderance of evidence, a 
state of facts showing that the mind did not concur. The distinction 
hns no reasonable foundation for its support. If a jury are to acquit. 
on a reasonable doubt of defendant's guilt, and one cannot be guilty if 
insane, by what process of reasoning wilt a jury, having a reasonable 
doubt of defendant's sanity, come to the conclusion that they should 
convict1 notwithstanding the instruction that a reasonable doubt of bis 
guilt entitles him to an acquittal? A man whose thinking is not regu
lated by artificial rules would not hesitate to acquit under such circum
stances, and it would require a most refined and iugeuious argument to 
demonstrate to him that he could convict without disregarding that in
struction. But it is said that the law presmnes him sane, and that this 
presumption deprives the accused of the benefit of a reasonable doubt 
n.s to his sanity. The one proposition is bn.scd upon the fact that san
ity is the normal condition of the human mind, and that insanity is ex
ception3l and abnormal. The other presumption is in favor of life and 
liberty. The former presumption has no effect but to relieve the State, 
in the first instnnce, from making any proof on the subject, holding that 
the fact that the accused is a human being dispenses with proof of his 
eanity 1 because that is tBe normal condition of human beings. It sim
ply reverses the order, not the burden of proof. It presumes the 
accused sane, but requires him to make no more proof of his insanity 
than of any other fact which he relics upon for his acquitt:tl of the crime 
he is charged with. The one presumption does not destroy the other, 
nr; to any fact which must be found to exist in order to a conviction. I 
cite no authorities in support of these propositions, but they are numer
ous a111l respectable. 
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BURDEN OF PROOF-TEST-PLEA OF NOT GUlLTY-RlGilT TO 
OPEN AND CLOSE. 

LOEFFNER v. STATE. 

[10 Ohio St. 598.] 

In the Supreme Court of Ohio, December Term, 1857. 

lion. THOMAS W. B.\RTLEY, Chief Justice. 
" JOSEPll R. SWA~, } 
II JACOU BRI~h.""ERllOt'F, J d 
" Josuu SCOTT, u yes. 
" l\l.ILTOX SUTLIFF, 

1. Plea of Not Guilty- Defence of Insanity- Right to Open and Cloae.-Tho do· 
fence of insanity under the pica of not guilty docs not entitle the defendant to tile 
opcningandclosingnrgumenttotho jury. 

~. Particular Right and Wrong Test . -.\ person who hns reason sufficient tod1etlngulsh 
between right and wrong and toundcrstandthcnaturcof thenctis1rnnishabk. 

3. Burden of Proof. -The burclen of proving the defence of insanity to the satisfaction of 
thejuryrestsouthe1iri:;onor. 

Errn.01~ to the Court of Common Pleas of Hamilton County. 
The prisoner, Joseph Loeffner, was indicted for killing with a knife 

on July 21, 1837, one Nicholas Horton. · 
At the trial, the defence set up on behalf of the defendant was, 11 not 

guilty, by reason of insanity." 
On behalf of the State, testimony was given in regard to the com

mbsion of the homicide by the defendant, and to prove him guilty, as 
charged in the indictment. On behalf of the defendant, testimonyw:is 
gh·cn to sustain the defence of insanity. Rebutting testimony W:l.S 

gfrcn on behalf of the State. 
After the conclusion of the tcistimony, the defendant's counsel mo,·ed 

the court to allow them to open and close the argument to the jury, they 
holding the affirmative of the issue made by the plea of "not guilty, 
by reason of insanity." The court overruled this motion, and counsel 
for the defendant excepted. 

In charging the jury, the court used the fo:lowing language touching 
the plea of insanity. 

"The defendant, Joseph Loeffner, through his counsel, pleads that 
be is not guilty of killing Nicholas Horton, in manner and form as set 
forth by the State, by reason of insanity. Ilis counsel claim that he 
was nu insnne man at the time of the commission of the act, and, 
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therefore, an irresponsible being; irresponsible to the lnw for murder 
in the first or second degree, or for the crime of manshmghter. Was, 
then, Joseph Loeffner insane and irresponsible to the law at the time he 
committed the act of which the State complains? 

''If you resolve this important question, after a full invesi.igation ~tnd 
considerntion of the testimony in the affirmati,,e, the defendant must 
be acquitted on the ground of insanity, and in such a case your Yerdic:t 
will be: 'We, the jury, find the defendant not gullty, by reason of in
snnity.' But here your most earnest and careful attention is required 
Look at all the evidence touching this issue. You will examine all the 
detailed evidence touching upon the subject, and permit not your minds 
to be carried away by loose inferences or careless deductions. The 
pica. of insanity is an aflirmaliYc issue of the defendant. Ile, by his 
counsel, says that he is not guilty, because he ,,·as insane at the time 
of the commission of the act. His counsel are therefore called upon 
to proYe this fact, and to prove it affirmatively. It was formerly held, 
indeed up to within very recent time, that this issue being thus aflhma
th·ely made hy defendant or his counsel, must be proved beyond a 
reasonable doubt, holding the ddendant to as strict proof of insanity 
as the State is held when she makes a cliargc against the defendant. 
But perhaps it would be going too far to lay down this doctrine in so 
stri<'t sense, as the law now exists with us upon this subject, at least, 'in 
fnyor of life.' The great difficulty upon this subject is our want of 
knowledge i and the policy of the law is to let no innocent man be con4 

demned, or let no guilty man escape punishment; yet that policy 
says, rnther let the guilty go free than subject the innocent or irrespon
sible to punishment. But you must obsen'e this in examining this 
riuestion, you must consider it im port::mt, both for the protection of the 
community and the safety of the innocent; and let me lay down to you 
these prlnciples of the law: -

" I. E\'Cry individual charged with the commission of a crime or an 
offence, is presumed to be sane, if O\'er the age of childhood. Every 
individual charged with the crime of murder, over the age of infancy 
1 r childhood, is presumed to be sane until the contrary is shown, when 
the plea of insanity is set Hp. 

"2. When the plen. is preferred, the burden of proving insanity rests 
upon the part of the defendant. Ile must prm•e it affirmatively. But 
it is for the jury to conclude upon the proof offered; and if , on clue 
<'Onsideration, they are convinced by the proof, upon weight of evi 
dence, thn.t insanity, in its legal sense, existed at tlle time of the com-

28 
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mission of the net, it will be their duty, at least in favor of life, so to 
find . 

"To apply these principles to this case: Joseph Loeffner, by the lnw. 
at the time of the crime charged, is presumed to have been sane, and to 
he fully responsible for tbe consequences of his own acts. If, howe,·er, 
from a full and careful examination of all the testimony of tbe case, in 
its weight and character, the conclusion is fixed upon your minds that 
the defendant was insane at the time of the commission of the act, 
then it is your duty to find in favor of insanity. Butwhntis the insanity 
about which you are about to pronounce your judgment? For upon 
this point your pathway must be made clear by the lnw. Insanity, in· 
deed, exists in so many shapes and forms, has so many varied insignia 
ancl manifestations, that it is almost impossible for science to compre· 
bend it or give it intelligible definition. The learned and the unlearned 
differ about it; what is insanity to one is not so to another. The 
classes, species, and modifications are not well understood by any of us, 
learned or otherwise. It seems, indeed, as indefinite in extent as mind 
itself. Then, how shall we determine the responsibility, on this sub· 
ject, of man to the ln.w? The policy of the law ought to fix it as far 
as it can, and the la.w does fix it. Insanity, in its general legal sense, 
is the inability or incapacity to tlistinruish between right and wrong, as 
applied to particulri.r cases of crime; it is the inability or incapacity to 
distinguish between right and wrong, or the want of knowledge of 
right and wrong as to the particular act committed. lf, in the com· 
mission of a criminal act, the capacity of distinguishing between right 
and wrong is overcome or destroyed, or the knowledge of such a dis· 
tinction is buried in oblivion, such a fact would make a perpetrator 
irresponsible. We will adopt the language of Chief Justice S11Aw, in 
the Abner Rogers' Case, 'that in order to constitute a crime, a m~n must 
have intelligence and capacity enough to have a criminal intent an<l 
purpose, and if his reason and .mental powers are either so deficient that 
he has no will, 01• conscience, or controlling mental power; or if through 
the overwhelming violence of mentnl disease, his intellectual power h., 
for the time, obliterated, he is not a responsible moral agent, and is not 
punished for criminal acts. ' And tlie court here, gentlemen of the 
jury, in this connection, will adopt further the language and sentiment:> 
of the learned judge: "But a m:rn is not to be excused from rcsponsi· 
bility if he has capacity and reason sufficient to enable him to distinguish 
between right and wrong, as to the particular act he is then doing; a 
knowledge and consciousness that the act he is doing is wrong nnr1 
criminal, and may subject him to punishment. In order to be respousi· 
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ble, he must have sufficient power of memory to reco11ect the relation in 
which he stands to others, and to which others stand to him; that the 
net he is doing is contrary to the plain dictates of justice and right, 
injurious to others, and a violation. of the dictates of duty. On the 
contrary, although. he may be laboring under partial insanity, if he still 
understands the nature and charncter of his act, and its consequences, 
if he has a knowledge that it is wrong and criminal, and a mental power 
sufficient to apply that knowledge to his own case, and to know that if 
he does the act he will do wrong, and be liable to punishment, such 
p:irtial insanity is not sufficient to exempt him from responsibility for • 
criminal acts.' 

".And further we say for the purpose of enlightening you upon 
this subje<:t, we will quote from 12 Ohio,1 the language of Judge 
BunCHAlm in the case: ''Vas the accused a free a.gent in forming the 
purpose to kill? 'Vas be at the time tbe net was committed capable of 
judging whether that act was right or wrong? And did be know, at 
the time, that it was an offence against the laws of Goel and man? If 
you say nay, be is innocent; if yen, and you find the killing to haYe 
been purposely, witll deliberate and premeditated malice, he is guilty. 
In trying this question, you will bear in mind that the law presumes 
every person of the age of fourteen years or upward, to be of sufficient 
capacity to form the criminal purpose, to deliberate and premeditate 
upon the act whi<:h malice, anger, hatred, revenge, or other evil dis
position might impel him to perpetrate. To defeat this legal presump
tion, which meets the defence of insanity at the threshold, the mental 
alienation relied upon by the accused must be affirmatively established 
by positive or circumstantial proof i you must be satisfied from the 
evidence that the perverted condition of the faculties of the mind in
dicated in the main question, which I have already stated as excusing 
from crime, did exist at the time Sells was killed. It is not sufficient, 
if the proof barely shows that such a state of mind was possible; nor 
is it sufficient if it merely shows it to ha.Ye been probable. The proof 
must be such as to annul the legal presumption of sanity; it must 
satisfy you that he was not sane. It would be unsafe to let loose upon 
society great offenders upon mere theory, hypothesis, or conjecturn. 
A rule that would produce such a result would endanger community 
by creating a means of escape from criminal justice which the artful 
and experienced would not fail to embrace. The defence of insanity is 
not uncommon. It is by no means a new thing in a COUl't of justice. 

lCJarkv.Stale,p.4-94. 
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It is a defence often attempted to be made, more especially iu roses 
·where aggravated crimes luwe been committed under cirC'um~tanees 
which afford full proof of the overt act, and render hopclc~s all other 
means of 1woiding punishment. While, then, the plea of insanity is to 
be reganlecl as a. not less full and complete than it is a humane defence 
when satisfactorily established, and while you should guard against in
flicting the penalty of crime upon the unfortunate maniac, you should 
be equally careful tha.t you do not suffer an ingenious counterfeit of the 
malady to furnish protection to guilt.' 

"So, gentlemen of the jury, in a thorough examination of tlic testi
mony, apply these principle~ touching this subject of insanity. Was 
Joseph Loeffner, at the time of the homicide of ~icbolas Horton, capa
ble of judging between right and wrong? Had he the knowledge, at 
the time the net was committed, of right and wrong as to the net itself? 
Did he know, at the time of the fatal stab in the body of the deceased, 
that he was committing crime? 'Vas bis knowledge and capacity oblit
erated in the dethronement of reason at the time of the homicide? 
These questions are for you to settle; and if you find that he coukl not 
distinguish between right and wrong; that his mental powers were de
stroyed -his reason gone-you will find him insane. If, on the con
trnry, you find that he did know that his act was wrong, that it was 
orimina..l, then no matter what ruay barn been his depravity of nature, 
his feebleness of intellect, bis want of capacity or the degn:Hlation of 
his morals, hi:::s act was a homicide for which he is responsible to the 
law, according as you find the degree of guilt. 

''In examining the testimony touching upon these grave and impor
tant questions of insanity, it will be necessary for you to consider all 
the circumstances of the commission of the act itself. Do these show 
the act to be one of a rational being who knew what be was about -
who knew that it was wrong so to do, and who knew he must be rcspon
siLle for the consequences? Did he act in such a way as convinces 
your minds that it was the act of a sane mind? Was the net produced 
in such a way as a murderer would accomplish, or was it the act of an 
insane being, according to the law? Take also into consideration all 
that has been testified to in reference to his history- how he li\'cd in 
Germany; bis boyhood; the condition of bis maternal parent i bow he 
came to this country; bis conduct and beha\'ior when here; bis mar
riage; bis conduct to his wife i the homicide of his wife; bis conduct 
to Mr. Horton and f.amily i bis conversation; his deportment before, at 
the time and after the commission of the crime. Examine with care 
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the opinions of his acquaintances as to bis sanity i scrutinize well, too 7 

the opinions of the learned physicians; and yon must regard these 
opinions of acquaintances and physicians as opinions merely. They 
are not, in themselves, positive testimony, though, from the necessity 
of the c:ase, they are introduced and allowed for what light they may 
throw upon the condition of the defendant. Test, then, these opinions, 
and give your undivided attention to the facts upon the subject. It is 
for you to find the truth, and in your verdict so to say." 

" The jury found the defendant guilty of murder in the first degree, 
in manner and form as charged in the indictment; and sentence of 
death was passed upon the prisoner. To reverse the sentence a writ of 
error was prosecuted . 

Hassaureck & Elliott and Wm. L . Spooner, for plaintiff in error. 
C. P. Wolcott, Attorney-General, for the State. 
BARTLEY, c. J. 
{After passing on other objections.) 
7. In the trial of an indictment for murder, the defence of insanity 

under the plea of not guilty, does not change the nature of the issue so 
as to give the affirmative to the defendant, and entitle the defendant to 
the opening and closing argument to the jury. 

8. The accused in a criminal case is not entitled to an acquittal on 
the ground of insanity, if at the time of the alleged offence he had 
capacity and reason enough left to enable him to distinguish between 
right and wrong, and understand the nature of his act, and bis relation 
to the party injured. 

9. As the law presumes every person who has reached the age of 
discretion to be of sufficient capacity to be responsible for crime, the 
burden of establishing the insanity of the acimsed affirmath•ely to the 
satisfaction of the jury, on the trial of a criminal case, rests upon the 
defence. It is not necessary, however, that this defence be established 
beyond a reasonable doubt; it is sufficient if the jur,y is reasonably 
satisfied, by the weight or preponderance of the evidence, that the 
accused was insane at the time of tbe commission of the act. 

Judgment of the Court of Common Pleas affimied. 
SwAN and ScoTT, JJ., concurred; BnINKERBOFP and SuTLIFF, JJ., 

dissented on other grounds. 
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BURDEN OF PROOF-QGASTU)[ OF PROOF REQUIRED. 

ORTWEIN v. Co?1nro~'1rEALT1r. 

[7G Pa. St.41<.) 

In the Supreme Caw·t of Pennsyfrania, January, 1875. 

Burden of Proof- Quantum of Proof R equired. -Ou the 11·inl of an indiclment for 
murder, where the defence is thnt the prisoner wns lnsnne not. the time he commiltcd 
the net., it is not sumcientto rai se a douiJt in the minds of the jurynstowhethcrthc 

~~i~~::~n'~::ts~~~~:i~e~t the evidence must. be such ns satisfies the minds of the jury that 

Ennon. to the Court of Oyer and Terminer of Alleghany County. 
Am .. "Ew, C. J., delivered the opinion of the court. 
The chief question in this cnse ari~es under the fifth point of the pris

oner, which was negatived by the court below. It. is this: -
5. If the jury hn.Ye a reasonable doubt of the sanity of the prison~r 

at the time of the killing, they cannot convict. 
The industry of the able counsel of the prisoner, has collected nnd 

classified ma.ny cases on this point. "'While we think their weight nccord:) 
with our own conclusions, we cannot help pcrceh·ing, in their number 
and variety, thnt the decision of the qu~stion should rest rather on a 
sound bnsis of principle, than on the conclusions of other courts. Jn 
order to apprehend the true force of the principles to be applied, we 
must keep in the foreground the facts of the case before any question 
of insanity can arise. Insanity is a defence. It presupposes the p:-oof 
of the facts ·which constitute a legal crime, and is set up in avoidance 
of punishment. Keeping in mind, then, that an act of wilful and mali
cious killing has been proved and requires a ' 'e r<lict of murder, the 
prisoner, as a defence, avers that he was of unsound mind at the time 
of the killing, and incapable of controlling his will i and therefore that 
lie is not legally responsible for bis act. This is the precise view that 
the statute itself takes of the defence, in decln.ri.ng the duty of the jury 
in respect to it. The sixty-sixth section of the Criminal Code of 31st 
of March, 1860, taken from the act of 183G, provides: ' 1 In e''ery case 
in which it shall be given in evidence, upon the trial of any person 
charged with any crime or misdeme::mor, that such person was insane at 
the time of the commission of such offence, and he shall be acquitted, 
the jury shall be required to find specially whether such person was 
insane at the time of the commission of such offence, and declare whether 
he was acquitted by them on the ground of such insanity." Thus the 
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,·erdict must find the fact of insnnity, and that the acquittal is because 
the fuct is so found. The law then provides for the proper custody of 
the insane prisoner. This being the provishm of the statute, it is evi
llcnt that a jury, before finding the fact of ins:inity specially, must he 
satisfied of it by the e,·idcnce. A reasonable doubt of the fact of in
sanity, cannot, therefore, be a true basis of the finding of it as a fact, 
and as a ground of acquittal and of legal custody. To doubt one's 
sanity is not necessarily lo be convinced of his insanity. It bas been 
said in a nearly analagous case, ''as to whether a reasonable doubt 
shall establish the existence of a plea of self-defence, I take the law to 
be this: If there be a reasonable doubt that any offence has been com
mitted by the prisoner, it operates to acquit. But if the e,·idence 
dearly establishes the killing by the prisoner, purposely, with a deadly 
weapon, an illegal homicide of some kind is established, and the burden 
then falls upon the prisoner, and not on tlie Commonwealth, to show 
that it wns excusable as an net of self-defence. If, then, bis extenua
tion is in doubt, he cannot be ac:quitted of all crime, but must be con
victed of homicide in some of ils grades - manslaughter at least." I 

Such ah;o wn.s the opinion of the late Chief Justice LEw1o;, a. most excel
lt•nt criminal law judge (in the trial of Jolm Haggerty), when prcsi· 
dent of Lancaster County Oyer and Termincr, in the yeal' 18-H.2 Ile 
said: 3 "The jury will de<:ide upon the degree of intoxication, if any 
cxi:sted, and upon the existence of insanity. The burden of proof of 
this defence rests upon the prisoner; the fact of killing. under circum
stances of deliberation detailed in this case, being established, the insan
ity which furnishes a defence must be shown to have existed at the time 
the act was committed. The evidence must be such as satisfies the 
minds of the jury.•• Thus, according to both statutory and judicial in
terpretation, the evidence to establish insanity as a defence, must be 
satisfactory and not merely doubtful. 

If we now analyze the subject, we sh::tll find that this is the only safe 
conclusion for society, while it is just to the prisoner. Soundnesc of 
mind is the natural and normal condition of men, nncl is necessarily pre· 
sumed, not only because the fact is generally so, but because a contrary 
presumption would be fatal to the interests of society. No one can 
justly clnim irresponsibility for his act contrary to the known nature of 
the race of which he is one. Ile must be treated and be adjudged to be 
a. reasonable being until a. fact so D.bnormal as a want of reason positively 

~.' Commonwealth v. Dunn, ?lit Pa. St. ~ 4 Ulark, 187. 
1 U.l:i. Crim. Law, p. ~00. 
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appears. It is, therefore, not unjust to him that he should be so con
clusively presumed to be until the contrary is made to appear on his 
behalf. To be made so to appear to the tribunal determining the fact, 
the evidence of it must be satisfactory and not merely doubtful, as 
nothing less than satisfaction can determine a reasonable mind to be
lieve a fact contrary to the course of nature. It cannot, therefore, be 
said to be cruel to the prisoner to hold him to the same responsibil
ity for his act, as that to which all reasonable beings of bis race are 
held, until the fnct is positively proved that be is not rca5onable. This 
statement dcriYes additional force from the opinion of Chief Justice 
GmSON in the case of the Commonwealth v . . Mosler, 1 tried before him 
and Justice BELL and ConLER, in Philadelphia, and quoted from in 
Lewis. 2 ''Insanity,'' he says, '' is mental or moral, the latter being 
sometimes called homicidal mania, and properly so. A man ma.y be 
mad on all subjects, and then, though he m.ay have a glimmering of 
reason, he is not a responsible agent. This is general insanity; but if 
it be not so great in its extent or degree as to blind him to the nntureand 
consequences of bis moral duty, it is no defence to an accusation of crime. 
It must be so great as entirely to destroy his perception of rigbtand wrong, 
and it is not until that perception is thus destroyed that he ceases to be re
sponsible. It must amount to delusion or hallucination controlling his 
will, making the commission of the act, in his apprehension, a duty of 
overruling necessity." Again, "partial insanity is confined to a par
ticular subject, being sane on every other. In that species of madness 
it is plain that he is a responsible agent if he were not instigated by his 
madness to perpetrate the act. He continues to be a legitimate subject 
of punishment, although he may be laboring under a moral obliquity of 
perception, as much so as if he were merely laboring under an obliquity 
of Yision." And again, "the law is, tllat whether the insanity be gen
eral or partial, the degree of it must be so great as to have controlled 
the will of its subject and to have taken from him the freedom of moral 
action." Thus, all the utterances of the chief justice on this subject 
are positive and emphatic, and allow no room for doubts, or merely 
negative expressions. 

And if this reasoning were even less than conclusiYe, the safety of 
society would turn the scale. Merely doubtful e,·idence of insanity 
would fill the land with acquitted criminals. The momenta greatcrime 
would be committed, in the same instant, indeed often before, would 
preparation begin to lay ground to doubt the sanity of the perpetrator. 

~ t:. s. c. L. 403,.f.04. 
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The more enormous and horrible the crime the less credible, by reason 
of its enormity, would be the eYidcnce in support of it j and proportion
ately weak would be the required proof of insanity to acquit of it. 
Even now t.he humanity of the criminal law opens many doors of escape 
to the criminal. Then a wider door would be opened by the doubtful 
proof of insanity made still more open by the timidity of jurors, their 
loose opinions on this subject of punishment, and their common error 
that the punishment is the consequence of their finding the truth of 
the facts, instead of the consequence of the commission of the crime it
self. The danger to society from the acquittals on the ground of 
doubtful insanity, demands a strict rule. It requires that the minds 
of the triers should be satisfied of the fact of insanity. Finally, we 
think this point has been actually ruled by this court in the case of 
Lynch v. Oommonweallh, rlcciclecl at Pittsburg in 1873. The prisoner's 
second point was in these words: "That if the jury bad a reasonable 
doubt as to the condition of the defendant's mind at tllc time the act 
was done, he is entitled to the benefit of such doubt, and tbey cannot 
convict.'' The court below said in answer: '' The law of the State is, 
tbnt where the killing is admitted, and insanity or want of legal respon
sibility is alleged as an excuse, it is the duty of the defendant to satisfy 
the jury that insanity actually existed at the time of the act, and a rloubt 
as to such insanity will not justify a jury in acquitting upon that 
ground.'• This ruling was sustained. I 

BURDEN OF PROOF - "MORAL INSANITY" -EVIDENCE - ATTEMPT 
AT SUICIDE. 

COYLE v. CmmoNWEALTrr. 

[lOOPa. St. 573.] 

In the Supreme Court of Pennsylvania, 1882. 

1. Burden of Proof. -It is error to instruct the jury that insanity must be proved by 
"clenrlypreponclerating" evidence. Itis onlynecessarythattheevidence supporting 
itshould"fnirlypreponderl\le." 

2. "Moral insanity" criticised. 
3. Evidence of Insanity. -An attempt at suicide raises no presumption of insanity. 

t Lyncbv.Com.,ii Pa. S!.20.5. 
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Coyle t:. Commonwl'alth. 

Ennon to the court of Oyer and Terminer of York County. 
MEncun, J., delivered the opinion of the court. 
It was clearly proved that Coyle killed Emily l\Iyers. That fact is 

admitted. The only defence set up is that be was insane nt the time. 
The first specification assigned for error is that in referring to homi

cidal insanity the court cited approvingly a portion of the language of 
l\Ir. Chief Justice Gm:SON, in Oonrnionwealth v . .il.losler, 1 in which it is 
said: "There may be an unseen ligament pressing on the mind, drawmg 
it to consequences which it secs but cannot avoid, and placing it under 
n. coercion, which while its results are clearly perceived, is incapable of 
resistance. The doctrine which acknowledges this mania is dangerou:; 
in its relations, and can be recognized only in the clearest cases. It 
ought to be shown to have been habitual or at least so Juwe c,·incetl 
itself in more than a single instance." 

The able argument of counsel bas failed to conYince us that this was 
not n correct declaration of the lnw, or that it has since been ruled 
otherwise by this comt. 

The Yalidity of such n defence is admitted, but the existence of such 
a form of manin. must not be assumed without satisfactory proof. Cnre 
must be takeu not to confound it with a<:ts of reckless frenzy. When 
interposed as n defence to the commission of high crime, its existence 
should be clearly manifest. Such defence is based on an unsound state 
or condition of the mind proYed by the nets and declarntions of vio· 
lencc. It certainly is not requiring too much to hold that it shall be 
shown in more than a single instance. ·we know no Inter case in this 
State where the precise question bas been rulccl otherwise. 

The second specification relates to the effect which shall be given to 
the attempt of the prisoner to take his own life. This attempt was 
made immediately after he had fired the shots which caused the death of 
his victim. The language objected to was not in answer to any point 
submitted, but appears in the general charge. The court said: "It 
appears proper to sny to you, as a matter of law, that e,·en if you 
believe the prisoner really intended to take his own life, this would not 
be of itself evidence of insanity. It would only be a circumstance in 
the case to be considered by you in connection with other facts and 
circumstances, for the purpose of enabling you to determine the mental 
condition of the prisoner. The fact of the attempted suicide raises no 
presumption of insanity." 

The court wns dealing with the question of attempted suicide only, 
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Evi.clence of Insanity Xcell Sot "Clearly Preponderate." 

nn<l whether that alone was evidence of insanity. It adopted the Yery 
langua~e u~l"d by the court below in Ameticcm Life I1ts. Go. v . .t1ssetts, 
and affirmed by this court in 74 Pa. St. 1 In Laros v. Com
nwnwealth,2 the defence was insanity. It was objected that the court 
below said to the jury, ''you cannot, however, infer insanity from the 
heinous. atrocious character of the crime or constitute it as an ele
ment in the proof of actual insanity." The answer here was, "the 
court did not mean to say that where proof of rnsanity is given, 
the horrid and unnatu1·al character of the crime will lend no weight to 
the proof; but meant only that the terrible nature of the crime will not 
stand as the proof itself 1 or an element in the proof of the fact of insan
ity. There is a manifest difference between that which is actual evi'
dence of a fact, and which merely lends weight to the evidence which 
constitutes the proof. This is all the court meant." 

So we understand the language used in the present case to mean that 
the a.ttempt to commit suicide, of itself, is not e\·irlence of the fact of 
the insanity of the prisoner, and it raises no legal presumption thereof, 
but it may be considered by the jury with all the other facts and circum
stances bearing on the question of insanity. Sometimes it may be evi
dence of a. wicked and depraved heart1 familiar with crime. At others, 
of despondency and discouragement j but perhaps more frequently of 
cowardice, of a lack of courage to face ignominy and public disgrace, or 
to submit to the punishment lilrnly to be imposed on him . 

The third specification presents more difficu1ty. In answer to a 
point submitted, the court charged, "the law of the State is that when 
the killing is admitted, and insanity or want of legal responsibility is 
alleged as an excuse, it is the duty of the defendant to satisfy the jury 
that insanity nctually existed at tile time of tho act, and a doubt as to 
such insanity will not justify the jury in ac.:quitting on that ground. The 
law, presumes snnity when an act is don~, and :hat presumption c~n only 
be overthrown by clearly prepon<lerat111g endence." Excludmg the 
last sentence, this answer contains a clear and correct statement of the 
law. It is not sufficient cause for an acquittal of one charged 'With 
crime, and defending under the plea of insanity 1 that :i. doubt is raised 
ns to its existence. As sanity is presumed, when the fact of insanity is 
alleged, it must be satisfactorily proYed. 3 The question remains, what 
degree of proof is necessary to overthrow the presumption of sanity? 
The court said it can be " only by clearly preponderating evidence." 

tp.176. 
ISIPa..St.200. 

3 Ortweio v. Commonwealth, i6 Pa. St. 
Ul; Ly1:chv.Snmc,i7Pa.SL205. 
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The court also (misled, it is said, by the language io the brief furnished 
it) cited the case of Brown v. Commonweallh 1

1 as declariog "to estab
lish this defence (viz., insanity) it must be clearly prornd by satisfactory 
and clearly preponderating evidence." 

This is not the language of that case. It is demanding a higher 
degree of proof than the authorities require. It may be satisfactorily 
proved by e,·idence which fairly preponderates. To require it t~ 
"clearly preponderate•• is practically saying it must be proYed beyond 
n.ll doubt or uncertainty. Nothing less than this will make it clear to 

the jury, and make them conclusively convinced. This is not required 
to satisfy the jury.2 

It is not necessary that the evidence be so conclusive as to remove all 
doubt. 3 When one is on trial for his life care must be taken that be 
receives from the court that due protection which the law has wisely 
thrown around him. Evidence fairly preponderating is sufficient. 

'Ve discover no error in the fourth specification. 
Judgment reversed and venfre facias de novo awarded. 

BURDEN OF PROOF-REASONABLE DOUBT-TEST OF INSANITY
EVIDENCE OF GOOD CHARACTER-EVIDENCE OF ANOTIIBR 
CRIME. 

HOPPS v . PEOPLE. 

(31Ill.385.J 

In the Supreme Court of Illinois, April Term, 1863. 

1. Burden of Proof- Reasonable Doubt. -A prisoner charged wilh crime who sets up 
insanitynsa defence, does not thereby assume tho burden o!proofo!suchinsanlty, 
Such a defence is only a denial of one of the essential allcgationatobepro\'edbytbe 
State; and therefore, if, on the whole e\'idencc,thejuryentertainareasouabledoub\ 
of his sanity, they must acquit. Fostcr'sCase,23111.293,ovcrruled. 

2. Test of I nsanity.-Whereverit appears from the evidence that at the time of doing 
the act charged, the prisoner was affected with lnsanity, and such affecuon was the 

1 i8 Pa. St. 122. Brown v. Same, 811pra; Myers v. Same, 83 
2 Heister v. Laird, l W, & S. 21;,, Pa. St. 141; Pannell v. Same, S6 Pa. St. 260. 
a Ortwein v. Commonwealth, rupra; 
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Evi<lcucc of Pnsoncr's 'Pn:dous Good Character RclcYant. 

mo\•ingcnuseo! the nct,withoutwhichhcwould not have done 1t,he ought to be ac
quitted. 

3. Evidence of the Uniform Good Character of the pri:0ouer h admissible where the 
defence is insanity. 

,&, Evidence of Another Crime. -As a general rule, on the trial of one crime, proof that 
the prisoner has commined another is not permissible. But where the defence ls in 
eanity, and tbe cooluess and uneoneern oi the pri sonc 1· at the time are relied 011 as en
dencc of it, It Is competent to show that the prisoner had in former years been a 
smuggler, as tending to rellut the impression that his deportment was the result of in
sanity. 

WRIT OF ERROR to the Circuit Court of Cook County. Hon. Judge 
~fANIERRE, presiding. 

:JIIessrs. J,JcConias & Dexter, for the plaintiff in error. 
Mt. W. K. McAllister, for the defendants in error. 
Ur. Justice BREESE delivered the opinion of the court. 
The plaintiff in error was convicted, in the Cook Circuit Court, on en 

indictment for the murder of his wife. Ile brings the record here, com
plaining of several errors alleged to have been committed to bis preju
dice, the most important of which we propose to notice. 

He complains first that the Circuit Comt would not permit him to giye 
evidence of his uniform good character as a man and a citizen. 

It was, at one time, a disputed question, whether such evidence could 
be given in a case where, as in this, the homic:idc is 11ot denied . Some 
of the books say such evidence, if offered, ought to be restricted to 
the trait of character in issue, 01· 1 in other word~, should bear ::;ome 
mm.logy to the nature of the chargc. 1 

To the same effect is 2 Russell on Crimes,2 but yet he says the good 
cha.meter of an accused party is an ingrt:dient which should always be 
submitted to the consideration of the jury, along with the other focts 
of the case. 3 

In a case where the defence is insanity we cannot brwe a doubt that 
eYidcnce of uniform good character ns a man and a citizen is proper 
for the jury to consider; whether a person whose chnrncter bas been 
uniformly good has, in a sane moment, committed the crime charged. 
It is undoubtedly true, a sane man, whose preYious character hns ht:cn 
unexceptionable, may commit an atrocious homicide, no clou ht, may 
exist of the fact, yet under his plea of insanity, should he not he cn4 

titled to all the benefit which may be deri,·ed from the fact of uniform 
good character as tending, slightly it may he, to the conclusion th::it he 
could not hrwc been sane at the time the deed wns done? Generally, a 
person of good character does not, of a sudden, fnll from a high posi-

1 3Gr. 1-:v.,1;ect.z.5. 
~ p. ;°"· 
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tion to the commission of outrageous crimes; should he do so would it 
be an unnatural or forced inference that he may ham been nffectecl 
with insanity at the time? But be this as it may, it seems to be now 
settled that such evidence, in capital cases, is admissible. In the case 
of Commonwealth v. Hardy,1 which was a capital case, PAnso~g1 
C. J., said a prisoner ought to be permitted to give in evidence his 
general character in all cases. SEWELL and PAHKER, justices, said tl..icy 
were not prepared to admit that testimony of general character should 
be admitted in behalf of the defendant, in all. criminal prosecutions, 
but they were clearly of opinion that it might be admitted in capital 
cases in favor of life. The same rnle was stated in the case of Corn
rnonweaUh v. Webster.2 The court there say, it is the privilege of the 
accused to put his character in issue or not. 

In 2 Bennett & Heard' s Leading Cases 3 the cases are collected and 
commented on, in which this rule is recognized. 

In the case of People v. Vane ,4 the court held that e\1 idcnce of 
the good character of the defendant on the trial of an indictment, is 
always admissible, though it cannot U\'ail when the evidence against him 
is positi\·e and unimpeached; but when the evidence is circumstantial, 
or comes from a suspec\ecl or impeached witness, proof of good char
acter is important. 

'Ve think, at least in Yiew of the defence relied on, the e\'idcnce of 
the prisoner's uniform correct bea.ring, as a man and a citizen, should 
ha.ve been made known to the jury. A good character is a most pre
cious possession, and it ought to be permitted, in favor of life, at least, 
to go to the jury. 

The plaintiff in error also complains, that the prosecution wns per
mitted to prove that about thirty years before the commission of the 
crime charged, he had been engaged in a violation of the revenue laws 
of the country, by a career of smuggling goods and property to n111l 
from Canada. The prisoner insists it was not competent to prove this 
offence against him; that all the facts proper to be proved, should be 
strictly relevant to the particular charge, and have no reference to any 
of hh; conduct, not connected with the charge. 

This is undoubtedly true as a general principle, but we think such 
proof was watTanted in this view. The defence being insanity, tl..ie 
coolness and unconcern of the prisoner at the time he did the fatal act, 
was ma<le a prominent feature in the case, and inferences were sought 
to be drawn from it, favorable to the plea. 

':?Mass.3li. 
z5 Cush.325. 
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Is it possible, asks his counsel, that a man who could show so much 
coolness, self-possession, and apathy, at the moment and after the fatal 
deed, could be otherwise than insnne? To this the People reply, the 
prisoner had spent years of his early life in a perilous calling, demand
ing at all times great coolness and hardihood, and therein had educated 
his nerves to withstand any shock; in such a school he learned the 
deportment exhibited by him on the fatal occasion. To account for this 
coolness and unconcern the testimony of Beardsley and Phelps was 
properly received, it being in the nature of rebutting evidence on the 
point made. 

But these are small points compared to those we must consider. 
The prisoner claims that the court did not lay down to the jury cor

rectly the law of his case. That be was prejudiced by the charge of the 
court, not corning up, as he alleges it should have done, to the trne 
principles involved in it, by which guilt was established in a case where 
guilt could not exist, and for which bis life must be forfeited if this 
court has no corrective power. 

TIJe homicide stands confessed. It has never been denied by tlie 
prisoner i on the contn1.ry1 he declared, on its commission, that it had 
been long contemplated nnd was right; that his wife was unchaste. 
After his arrest be justified the de~d, and has 1 throughout, exhibited 
total indifference and un<.:(Jncern. 

II is counsel say for him, he was not of sound mind when the deed wa-; 
clone, and the court1 trying the cause, gave to the jury, at great length. 
its views of the nature of the defence, and prescribed the rule which 
should govern them in the decision of the case. 

'Ye do not propose to examine, in detail, the several instructions. 
giYen by the court for the prosecution, or t hose refused when asked by 
the defence. We are fully convinced what the rule or tests should 
be in such cases. The results of scientific investigation on this intri
cate subject are so imperfect as to render it very difficult to establish 
any general rule by which judicial proceedings of a criminal nature 
should he goYerned, when the defence of insanity is interposed. ''rit
ers on the subject treat of several different kinds of insanity, and of 
different degrees of the several kinds, and among them, there is con
siderable diversity of opinion on the same point. They furn ish, as yet, 
no true and safe guide for courts and juries; but it is hoped, as science 
advances, a rule will be eliminated wbi<·h, whilst it shall throw around 
these poor unfortunates a sufficient shield, shall 1 at the same time, place 
no great interest of the community in jeopardy. 
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It is now generally conceded, that insanity is a disease of the brain, 
of that mass of matter through and by which tbnt mysterious power, the 
mind acts. There, the mind is supposed to be enthroned, acting 
through separate and distinct orgnns. Tllcse organs may become dis· 
eased, one or more or nll, and in the degree, or to the extent of SUC'h 
disease, is insanity measured. A disease of all the organs, causes total 
insanity, while of one or more, partial insanity only. There is, it 
seems, a general intellectual mania, and a partial intellectual mania, and 
a moral mu.nia, which is also divided into general and partial. Kt is 
claimed for the prisoner that the species of insanity with which he is 
afflicted, is of the partial intellectual order, denominated monomania; 
that is to say, a mania on one subject, and that subject the infidelity of 
his wife, in which bis belief, without the least ground to base it upon, 
was so fixed as to become a deep·seated delusion amounting to mania. 
In the simplest form of this species of mania, the understanding appears 
to be tolerably sound on all subjects but those connected with the 
hallucination .1 

Premising these, it is truly said, it bas been found difficult to establish 
any general rule under which :ill these varieties of insanity mny be safely 
included and controlled, when such a defence is made. 

The rule prevailing in the time of Lord COKE, HALE, and otherlumin· 
aries of the law, in its not most enlightened clays, was that to exempt from 
punishment the party charged must be totally depriYed of his under· 
standing and memory. As science ach'anccd, anll closer in'\'estigations 
were had upon this subject, it was held, if the accused had so far lost 
the use of his understanding as not to know right from wrong, be was 
not responsible, and this rule has been so far modified as to be applied 
to the precise act for which the prisoner may be indicted. 

This rule seems to have been adhered to by the English courts, and by 
some of the courts of this country, with occasional departures, as in Had
.field's Case, and other cases commented upon in notes to 1 Leading Crimi· 
ual Cases. 2 In Hadfield's Case, tried before Lord KENYON in 1800, it 
was held if the accused was laboring under a sincere and firm delusion 
it was his duty to do the act charged, and it was done under the in· 
fluence of such a delusion, he was not responsible. Yet in Belling· 
ham's Gase, tried before Sir James MANSFIELD, in 1812, reported in 5 
Carr. & Paync,3 the old rule of Lord 1-IALE's time was announced and 
enforced, and an undoubted lunatic condemned to the gallows. 

, Ray'sMed.Jur.164. 
:p.93. 

ip.169. 
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·we do not propose to go into an examination of the various decisions, 
English and .Amet'ican, on this subject, it being sufficient to say thn.t no 
cert~tin, uniform, and definite rule can be gathered from them. In the 
midst of this uncertainty, with the best reftection and examination which 
we have been able to give to this very impJrtant and most interesting 
question, we have come to the conclusion that a safe and reasonable test 
in all such cases would be that whencvc>r it should appear from the evi
dence that at the time of doing the act charged, the prisoner was not 
of sound mind, but affected with insanity, and such affection was the 
efficient cause of the act, and that he would not have clone the act but 
for that affection, he ought to be acquitted. But this unsoundness of 
mind or affection of insanity must be of such a degree as to create an 
uncontrollable impulse to do the act charged, by OYerriding the reason 
and judgment, and obliterating the sense of right and wrnng as to the 
particular act done, ancl depriving the accused of the power of choosing 
between them. If it be shown the act was the consequence of an insane 
delusion and caused by it, and by nothing else, justice and humanity 
alike demand an acquittal. Our statute was designed to ameliorate the 
vigor of the old rule of the common law, in declaring th~t a person 
"affected with insanity" shall not be considered n. fit subject of pun
ishment for an act clone which, under other circ11mstances or disposition 
of mind, would be criminal. The rule we have endeavored to pre
scribe seems to fulfil this demand of the statute. 

Another question remains as to the proof necessary in such cases, 
and the duty of the jury thereupon. In this case the court instructed 
the jmy 1 if the act was proveU to their satisfaction by the weight and 
preponderance of evidence to have been one of insanity only, the pris~ 
oner was entitled to an acquittal though the defence should not be 
proved beyond all reasonable doubt. 

This instruction greatly modifies the old rule, but it does not, in our 
judgment, announce the true principle in criminal cases. In every 
criminal proceeding before a jury, without any exception, if a reason
able doubt is entertained of the guilt of the accused, the jury are bound 
to acquit. Now what is essential to the commis::.ion of a crime? Our 
statute declares to constitute crime, there shall he an union or joint 
operation of act and intention, or criminal negligence. The overt act 
is one ingredient, the intention another, and their union is indispensable 
to constitute guilt. Intention is proved by the circumstances connected 
with the perpetration of the offence, and the sound mind and discretion 
of the person accused. The killing alone, under the most aggravated 
circumstl.\nces, will not suffice, if s.;und mind and discretion be want-
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ing. Sound mind is presumed if the prisoner is neither an idiot, luna
tic, nor 1

' affected with insanity." If he be affected with insanity, then 
sound mind is wanting nnd crime is not established. Sound mind or 
sanity, then, is an ingredient in crime quite as essential as the overt act. 
Who will deny, if there be a reasonable doubt as to the overt act, 
that the jury are bound to acquit? Equally imperative must be the 
rule, if a reasonable doubt be entertained as to the sanity of the pris
oner. Sanity is guilt, insanity is innocence; therefore a. reasonable 
doubt of the sanity of the accused on the long and well-recognized prin
ciples of the common ln.w must acquit. Suppose the question was one 
of identity, would not a re:isonable, well-founded doubt on the point ac
quit the prisoner? Suppose an alibi was sought to be proved, and proof 
sufficient was offered to create a. reasonable doubt whether the accused 
was, at the pl:lce and at the time when and where tbc offence was n.1-
leged to lrnxe been committed, is not the prisoner entitled to the benefit 
of the doubt? So, if the dcfem:e be that n. homicide was justifiable or 
excusable, is not the principle well settled, n. reasonable doubt will ac· 
quit? The rule is founded in human nature us well as in the demands of 
justice and public policy. [11nocence is the presumption, guilt being 
alleged, the State making the charge, is houn~ to prove it i the State is 
bound to produce evidence sufficient to convince the mind of the guilt 
of the party. If n. reasonable doubt is raised, then the mind is not con
vinced, and being in tlrn.t unsettled stn.lc, wbateYer the probabilities may 
be, a jury cannot convict. It is ,entirely impossible for them to any the 
accused is guilty when they entertain a reasonable doubt of his guilt. 

It is urged by the prosecution that the burden of proof is on the ac
cused to make out his defence. That sanity being the normal condition, 
insanity must be established by preponderating m·iclcnc:e. 

We do not understaml the burden of proof is shifted on the defend· 
ant. Every man charged with crime is entitled to claim the benefit of 
all the provisions of the law. In every case of murder the first inquiry 
is, has the homicide been committed -did the prisoner do the deecl
clid he intend to do it-was he of sound mind, and not affected with 
insanity, when the act wns done, and was the act clone with malice , 
aforethought, express or implied? Tbe State avers their existence- '. 
they are essential to constitute the crime, and the State must prove 
tbem-thc burden of proof is on the State. But it issairl that the State 
is relie,·ecl of the burden by pro,·ing the prisoner did the act, the law 
implying that he intended to do it, and th:it the presumption is C\'ery man 
is of sound mind. These are but presumptions, and when they are re· 
butted by proof of ab::icnce of crirnin:il intention by reason of un-
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soundness of mind, or a reasonable doubt is raised on the point, til.at 
cloubt must ::wn.il the prisoner. Can it be properly sai<l, in criminal 
cases1 the burden of proof eyer shifts, so long as the defendant bases 
his defence on the denial of any essential allegation in the indictment? 
We think not. The prosecution is bound on every principle of correct 
pleading and of justice, to maintain their allegations and it is not in 
their power to shift the burden on the defendunt.l The presumption of 
innocence is as strong as the presumption of sanity. The burden of 
proof must therefore always remain with the prosecution to prove guilt 
beyond a reasonable doubt- a serious and substantial doubt, not the 
mere possibility of a doubt. 

The rule here announced differs from that laid down in Fisher's Case. 2 

In that case we said sanity, being tl1e normal condition, it must be shown 
by sufficient proof that from some cause it has ceased to be the condi
tion of the accused. The opinion in tLat case was prepared under pe
culiar circumstances not admitting of much deliberation, and this point 
was not pressed upon the attention of the court, or argued at length. 
Further reflection has satisfied us it was too broadly laid down, aml that 
justice and humanity demand the jury should be satisfied beyond a 
reasonable, well founded doubt of the sanity of the accused. The 
human mind revolts at the idea of executing a person whose guilt is not 
proYed, a well founded doubt of his insanity being entertained by the 
jury. 

In these Yiews we are supported by the cases of State v. j}farler,3 
People v. j).JcGann, 4 and Polk v. State. 5 Other cases may no doubt be 
found to the same purport. Be the cases few or many, the principle is, 
nevertheless, correct. 

The judgment of the Circuit Court is reversed, the cause remanded, 
and a venire de novo awarded. 

1\fr. Chief Justice CA.TON. While I concur with my brother BREESE, 

I may be permitted to make a few suggestions upon a single point in 
this case. 

It is a. general rule in all criminal trials that if from the whole evidence 
the jury entertain a reasonable doubt, it is their duty to acquit; and 
the reason is that it is better that many guilty persons should be ac
quitted than that one innocent person should be convicted. The bare 
possibility that a person about to be executed is innocent of crime pro-

: ;o~{. v~~cKee, l Gray, 61. 

•2AJa . .f.3. 
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<luces a shudder in every one who is not callous to nll sense of justice 
ttnd humanity; and the all-pervading sentiment of ci,·ilizetl man demands 
this rule. Does humri.nity less demand it in n case where the defence is 
insanity than where it is excusable or justifiable homicide? Is it any 
less revolting to an enlightened humanity to hang an innocent crazy 
man than one who is sn.ne? l His very hclpless1.css commends him to 
the commiseration of mankind. One who 1 being indicted for murder, 
says, true, I killed the man, but I did it in necessary self-defenc:e, shall 
be acquitted if he can raise a reas~nri.ble doubt on this question, al
though the preponderance of evidence is and the probabilitie-; are that 
he was the attacking party, and pursued his victim unto death, with 
malice aforethought, and shall it be said when the same doubt exists !l.S 

to the insanity of the prisoner, he shall be convicted and executed? 
The very suggestion is shocking to a sense of e,·cn-handed justic:e. 

The question at last retums, is the prisoner guilty or not guilty? If 
there is a reasonable doubt of his guilt he must be acquitted. If there 
is such doubt of malice all agree that be must. have the Yerdict. If he 
irns insane there could be no malice, and hence, to raise a doubt of 
sanity is to raise a doubt of malice. Sanity is as necessary to guilt es 
:any other fact, and if there is a re:isonable doubt of that there must be 
a doubt of guilt. 'Vhy should there be an exception to this otherwise 
universal rule? I can see none in reason, and it is against the funda
mental principles of the law. The old common law is silent on this 
:subject. It is only in modem times that the question has arisen, and 
the first who held that insanity was an exception to the rule, over
turned the rule itself; but they could not abolish or destroy it. It still 
Temains, and I trust will ever remain, an immovable monument to the 
ci,·ilization an.cl humanity of our age and country. 

It is saitl insanity may be simulated. So may any other fictitioua 
<lcfcnc:e be got up to screen the guilty. The e\·idcnce in this case is 
that it is exceedingly difficult to simulate insanity so as to ayoid dctcc· 
i.ion. It is but very lately th::tt insanity has become a subject of careful 
:scientific investigation which has made and is making rapid progress. 
This investigation enables experts to detect simulated insanity with 
lnuch more certainty than could formerly be clone. 

Shall we ignore and denounce the results of human study and re
search on this subject, while we recognize and applaud the ad\·ancement 

t The chief justice rather mistakes the sane one?" )lany 11crsons could bctound 
<1uest1011. It should be: "ls it nny Jess who would rc:idlly:ins\Terthis que11ionin 
re\'olting to an enlightened humnuity to Ou~ nn~ru11t1ve 

?-::i.ng a guilty crazy man than an innocent 
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of science in all other directions? Peoples and governments in all civ
ilized countries recognize thC'm by the erection of vast asylums for these 
unfortunates, where this science can be carefully studied by those who 
will dm·ote their lives to the investigation of this subject, where very 
many, by carnful scientific treatment, are restored, and become useful 
members of society. To say that men by careful study and im·estiga
tion can acquire no skill 011 this subject, while the same study and in
vestigation will constantly develop new truths on all other subjects,. 
would be a daring assumption upon which we cannot consent to hang a, 

fellow-man. At the time this question was first brought before the
courts, it may be that it was in some cases difficult to detect simufatecl 
insanity, and thus the courts may have been induced to o,·erturn the 
well established law to meet the apprehension i but this danger, to say 
the least, is very much diminished now. 

I am well convinced that we should adhere to the old and well estab
lished rules of the criminal law, and that we should require at least as 

much evidence to convict a crazy man as a sane one. 
1\Ir. Justice WALKER dissenting. 
I nm unable to concur in all of the reasons assigned by the majority 

11f the court for re\·ersing this judgment. On the question of the 
mcnsure of proof necessary to a co1wiction where the pica of insanity 
is interposed, there may be a conflict in the authorities, but it will be 
found that the current, in fact, all but two cases so far as I cnn find, 
establish the rule that the plea must be establi~hc<l by at least a prcpon
clernnce of evidence. It is a presumption lying at the foundation of 
jurispru<lcnce, as well as all the business relations of 1ife, that all men 
are of sound mind. This proposition cannot be controverted, and to 
be nxoidccl must be rebutted by evidence. 

The pica. of insanity, like nll other special pleas, confesses the net 
charged and avoids the consequence by showiug circumstances which 
estahlish a defence. This defence, like every other pica which con
fesses nnd rwoids, must be pro,·cd. And, in n.nnlogy with the practice; 
under special pleas generally, the proof must devolve upon the party in
terposing the defence. In this defence the accused admits the homicide, 
but alleges that be was incapable of distinguishing right from wrong at. 
the time, owing to mental derangement. II::ning a,·erred the bets 
necessary to his defence, and being required to establish the truth of bis 

plea 1 cnn it be said that he has done so when he has only rendered it 
doubtful whether he was sane or insane. This plea, like all other nffinnn
tive fncts, is capable of $::t.lisfactory proof. It cannot be that a per
son is so far insane as not to know right from wrong, nod yet those 
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with whom he associates be ignornnt of the fa.ct. Such cnscs cnnnot 
occur among people of ordinary intelligence nnd obsern1.tion. 

In the case of Reg. v. Oxfvrd, 1 Lord Chief Justice DENltAN announced 
the rule that all persons must be taken p1·inia facie 1 lo he of sound mind 
until the contrary is shown. He says, "the question is wlwthcr the 
prisoner was laboring under that species of insanity that satisfies the 
jury that he was quite unaware of the 1rnture and consequence of the 
act he was committing, or, in other words, whether be was under the 
influence of a diseased mind, and was re::dly unconscious at the time be 
was commitiug the act that it was a crime." It is here distinctly an
nounced that the jury must be sati.sfied, a.nd not merely left in doubt of 
the truth of the plea. Ile says nothing about any species of doubt as 
to its truth. 

In Great Britain, as late as in June, 1843, a.series of questions was 
propounded to the fifteen judges, on the sul>ject of the defence of in

sanity, to which they returned answers. In answer tu the second ques
tion they say the jury ought in all cases to be informed that every man 
should be considered of sound mind until the contrary is clearly proved 
in evidence. "That before a plea of insanity should Le allowed un
doubted evidence should be adduced that the accused was of diseased 
mintl, and that at the time be committed the act he was not conscious of 
Tight and wrong." 2 This answer of all the judges of England clearly 
establishes the rnle of law in the courts of that country to be that the 
accused must prove this defence of insanity by undoubted e"idence of 
its truth. It is believed that no well considered case can be found, de
cided in any British courts announcing a different rull'. 

In the case of Fisher v. People , a this court announced the rule that, 
"before such a plea can be allowed to preYail satisfactory evidence 
should be offered that the accused, in the language of the criminal code, 
was 'affected with insanity,' and atthe time he committed the act was 
incapable of appreciating its enormity ." The rule here announced is a 
modification of the rule of the British courts, and accords with the 
<:urrent of decisions in this country. Whilst this is not the uniform 
rule of the American courts, yet it has been announced by a large ma
jority. This rule seems to accord with reason and justice, and is well 
calculated to protect community against the perpetration of crime, in
sure the accused a fair trial, and is in accordance with the analogies of 
the law. 

I ~C.& P.626. 
~ Mc:Saghlen's Case, 10 Cl. & F. 200; 

Whart. Criw.Lnw,,6. 
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Experience teaches us that insanity is readily simulated to the extent 
of creating a doubt in the minds of those who have no opportunity, by 
associating with the accused, of detecting the fraud. If the rule 
announced by the majority of the court becomes the established law, I 
ham grave apprehensions that it will be found a ready means of screen
ing the guilty of merited punishment, and will operate injuriously upon 
society. It appears to me that the well being of society, the prevention 
of crime, and justice to the people all require that the rule in Fisher's 
Case. should be no further relaxed. 

I howe\·cr concur with the majority of the court in holding that the 
accused was entitled to g ive evidence of bis previous gooU. character. 
This seems to be held to be evidence that the accused may resort to, 
::i.nd have considered by the jury. Its weight in many cases may justly 
be of great moment to him, whilst in others entitled to but little weight. 
It, like all other eddence, must be left to the consideration of the jury, 
to be weighed in connection with all the other testimony in the case. 
We nre not able to say what its effect might have been had it been 
odmitted. 

The court below therefore erred in rejecting this evidence. 
Judgment reversed. 

BURDEN OF PROOF-FRENZY ARISING FROM ANGER OR JEALOUSY
OPINIONS OF EXPERTS. 

GUETIG v. STATE. 

[66 Ind. 94; 32 Am. Rep. 99.] 

In the Supreme Court of Indiana, JJfay Term, 1879. 

on. JAMES L. WORDEN, ChiPf Justice . 
" GEOHGE v. I-IowK, l 
H WILLlAM E. NIBLACK,] , 
11 IIORACE P. BmoLr~, ..,udges. 

" SAMUELE . PJ::RKL. ... 81 

1. :Burden of Proof-InstructlonApproved.-G. waa indicted for murder, the defence 
being insanity. The court instructed the jury that," the law presumes that a man is of 
eoundmincluntilthereissomeevidencetothecoatrary. * * "' Anaccused1sentitled 
to an acquiltal,ifthecvidencecngendera areasonabledoubtae to the ment:i.lcapacity 
at the time the allegecloffencc is charged to have been committed. Bvidcnce tending to 
rebutthepresumptionofsanity,neednot,toentitlethedefendantto anacquittal,pre
ponclernte in favor of the accused. It w1llbe eufllcient if it raises in your minds a 
reasonabledoubt." Bdd,correct. 
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2. Frenzy arising solely froril the passion ot ange r and jealousy, no matter how furious, 
isuotinsauitywhichwillexcuseacrime. 

3. Experts - Weir"ht of testimony. -Instructions as to the weight to be given to the 
Lestimooyofexpcrtsapproved. 

Indictment for murder. 
J. L . Gr(fjiths, A. F. Potts, J. W. Gordon, R. N. Lamb and S. M. 

Shepherd, for appellant. 
T. W. ll"ollen, Attorney-General, .T. B. Elam, J. S. Duncan, 0. W. 

Smith and R . B. Duncan for the State. 
BIDDLE, J. -Louis Gnetig was indicted for the murder of 1\Inry Mc

Glew, convicted ancl sentenced to death . He appealed to this court. 
The judgment wns reversed for an error in the lower court and tlie 
cause remanded for a new trial. 1 Upon a second trial be was again con
victed anclis now again under sentence of death. 

(Omitting rnlings on other questions.) 
3. The appellant complains of the refusal by the court to give several 

instructions to the jury, but the only one insisteLl upon in the brief, and 
the only one, therefore, which we shall notice is the following: -

" 3. It .is true, that in the absence of any countervailing fact or pre· 
sumption, every person is presumed to he of sound mind; but in the 
case of the defendant, which you are now engaged in trying, there is 
opposed to the presumption of soundness of mind, the presumption that 
the defendant is innocent until the contrary is proved, and this presump
tion of the innocence of the defendant countervails and overcomes the 
presumption that he was of sound mind; and in the absence of any evi
dence on the part of the State tending to prove that the defendant was 

of sound mind at the time of the homicide, you ought to find the defend· 
ant not guilty." 

This instruction was properly refused. We cannot regard it as the 
law of the case, Besides the instructions numbered eight and nine, 
given by the court, cover the entire gi'ouncl attempted to be presented 
by instruction numbered three, refused by the court. 

4. The comt garn to the jury the following instructions, to which ex· 
ceptions were properly reserved: -

·' 7. Frenzy arising solely from the passions of anger and jealousy, no 
matter how furious, is not insanity. A man wit,h ordinary will power, 
which is unimpaired by disease, is required by law to govern and con
trol his passions. If lie yields to wicked passions, and purposely and 
maliciously slays another, Ue cannot escape the penalty prescribed by 

1 Guctigv.State,631ud.2i8. 
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bw, upon the ground of mentnl incapacity. That state of mind caused 

by wickt•d and ungovernable passions, resulting not from mental lesion, 

but solely from evil pa-,sions, constitutes that mental condition which 

the law abhors, nnd to which the term ' malice' is applied. The condi· 

tion of mind which usually and immediately follows the excessirn use of 

alcoholic liquors is not the unsoundness of mind meaut hy our law. 

Voluntary drunkenness does not en~n palliate or excu::;e." 

"D. The law presumes that n man is of sound mind until there is 

c;omc evidence to the contrary. In prosecutions for offences against 

tbc Criminal Code, an accused is entitled to an acquittal, if the evidence 

engenders a reasonable doubt ns to the mental c:tp:icity at the time the 

alleged offence is charged to have been committed. Evidence rebutting 

or tell( ling to rebut the presumption of sanity need not, to entitle the 

defemlant to an acquittal, preponderate in fn.xor of the accused. It will 

be sufficient if it raise in your minds a reasonable doubt. · 

"JO. The presumption of innocence attends the accused step by 

step throughout the entire case, and he is entitled to its benefit upon 

every question inYolved, as well upon that of mental capacity as upon 

:tll others. The effect of the presumption of innocence upon the ques. 

tion of mental capacity is of such strength as to require that the eYi· 

lent'e shall establish soundness of the mind beyond n reasonable doubt, 

but is not of such power as to require the State in the first instn.nce, and 

hcforc the introduction of e,·idence tending to show mental incapacity, 

to prove the mental capacity to have been in the nor1Dal condition 

usually possessed by ordinary men . The presumption of innocence is 

so far of greater strength than that of sanity, that when CYid('nce ap· 

J>Cars tending to prove insanity, it compels the prosecution to establish, 

from all the evidence, mental soundness beyond a. reasonable doubt. 

"13. The opinions of mc<lical experts arc to be considered by you, 

in connection with all the other eYi<lt'nce in the case, but you are not 

hound to att upon them to the entire exclusion of other testimony. 

T:tking into consitlcration these opinions, and giving them just weight, 

you nre to determine for yourseh·es, from the whole evidence, whether 

the accused was or was not of sound mind, yielding him the benefit of a 

reasonable doubt, if such arises from the eddcnc:c. 
" 15 . You nre not to take for granted thn.t the statements contained 

in the hypothetical questions, which ha,·e bten propounded to the wit

nesses, are true. Upon the contrary, you are to carefully scrutinize 

the c,·idencc, ancl from that determine, what, if any, of the averments 

arc true; and what, if any, are not true. Should you find from the evi 

dence that some of the material statements therein contained are not 
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correct, and that they are of such character as to entirely destroy the 
reliability of opinions based upon the hypothesis statecl 1 you m!\y attach 
no weight what.C\'Cr to the opinions based thereon. You are to dt'tcr
mine from all the evidence, what the real facts are, and whether they are 
correctly or not stated in the hypothetical question or que~tions. I need 
hardly remind you (for it will suggest itself to your own minds) ti.mt an 
opinion based upon an hypothesis wholly incorrectly assumed, or incor
rect in its material facts, and to such an extent as to impai1· the value 
of the opinion, is of little or no weight. Upon the matters stated in 
these hypothetical questions, and which are invoked in this i1westi
gation, you are to girn the defendant the benefit of all reasonable doubt. 
if any there should be i and where there is a reasonable doubt as to the 
truth of any one of the material facts stated, resolve it in the defend
ant's favor." 

Counsel for appellant object particularly to the first sentence of in
struction numbered seven. It is true that that sentence does not state 
a legal proposition. It only says that "frenzy arising solely from the 
passions of anger and jealousy, no matter bow furious, is not insanity." 
This is doubtless correct. 

Frenzy arising from passion of any kind is violent and temporary and 
would subside with the passion. Insanity may be without violence and 
permanent, and not in any way caused by passion. We think the sen
tence is harmless. It does not appear to us that it could possibly have 
injured the appellant. It affords no ground, tlierefore, to reverse the 
judgment.. The remainder of the instruction is correct; indeed, we do 
not understand the counsel as objecting to any part of it except the first 
sentence. 

In our opinion instruction numbered nine is so clearly right that we 
do not discuss it. 

·we can scarcely approve of the In.st sentence of instruction numbered 
ten, but it contains nothing of which the appcll:\nt can complain. If it 
is erroneous, the error is in his fayor. It is true that if the defendant 
introduced sufficient eYidence to raise a reasonable doubt of bis sound
ness of mind, it then would become necessary for the State, if she in
sisted upon a convictio11 1 to proYe the defendant's mental soundness 
beyond a reasonable doubt; but there may be evidence tending to prove 
insanity, and not be sufficiently strong to raise a reasonable doubt of 
mental soundness. In this we think the proposition is incorrect. But 
tile error, being against the State, the appellant is not injured thereby. 
The remaining portion of the instruction is correct. 

Instructions numbered thirteen and fifteen properly express tbe fow, 
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and are fully sustained by the authorities cited under question numbered 
two, already discussed. 

(Omitting minor points.) 
We have thus carefully examined all the questions presented for our 

considernlion on behalf of the appellant. There is nothing in the record 
to show us that the appellant was not indicted, Uied, and convicted ac· 
cording to the law and the facts of the case. 

The judgment is therefore affirmed at the costs of the appellant. 
Judgment affirmed. 

JJURDEN OF PROOF. 

STATE v. CRAWFORD. 

(ll Kas.32.) 

In the Supreme Court of Kansas, Janum·y Term, 1873. 

lion. SAMUEi. A. KL'o"G:otIAN", Chief Ju1tice. 

:: ~:~~~~;~~~~~LU,~ Associate Justices. 

Boden ot Proof. -The derendnnt under a plea of inMnity Is not required to estnbllsh 
ltittrulhbyaprepoudernnceo!the C\'Jdence; but it,upo11thewhole of the evidence 
!11trollucedonthetrial, togeLherwithnll lhelegal presumptions a1>plicabletothecnse 
11111l~rlhecvidcncc,tbereisareasonnbledoubtwbelherhclssane or insane,bemuet 
be:tcquitted. 

APPEAL from Marion District Court. 
Lewis Crawford was charged with the crime of murder in the first 

degree in shooting and killing Charles II. Davenport on April 14, 1872. 
Ile was found guilty and sentenced to be executed November 22, 1872 
and from this judgment and sentence be appealed . 

Frank Foster and Case & Putnam,, for appellant. 
~Martin, Burns, & Case, for the State. 
YALE:STTh'"E, J. 
(Omitting rulings on other points.) 
Did the court charge the jury correctly with regard to the question 

of insanity? The court in e:ubstance charged that it de,·olved upon the 
defendant to prm·e that he was insane, and that he must do so by a pre
pondernnce of the evidence in order to be acquitted. This, we think, 
is not the Jaw. We suppose it will be conceded that no crime can be 
committed by an insane person i or, at least, it will be conceded that no 
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act which is the result of insanity, total or partial, the result of an ill
saue delusion, or the result of an insane, uncontrollable impulse, can 
be denominated a crime. l\Iurder at common law is defined to be 
u where a person of sound memorJ and discretion unbwfullr killeth 
any reasonable creature in being, and under the king's tkacc, with 
malice prepense, or aforethought, either express or implied." 1 And 
our statutes have nowhere attempted to change the common-l:iw defini
tion of murder. But they ha\'e simply taken murder as defined at 
common-l::tw and divided it into two, or probably three, degrces. 2 The 
fact, then, of soundness of mind is as much an essential ingredient of 
th'e crime of mu~·der as the fact of killing, or malice, or any other ad 
or ingredient of murder, and should, it would seem, be made out in the 
same way, by the same party, and by evidence of the same kind and de
gree and as conclusive in its character as is i·cquired iu making out an3 
other escential fact 1 ingredient, or element of murder. In e\·ery criminal 
action in this State, "a defendant is presumed to be innocent until the 
contrary is proved . ·where there is a reasonable doubt whether bis 
guilt is satisfactorily shown, be must be acquitted. 'Vhen there is 
a reasonable doubt in which of two or more degrees of an offence he is 
guilty, he may be convicted of the lowest degree only." This is the 
statute law of Kansas,3 and we suppose will not therefore be contro
Yerted. This statute in substance is, that every defenclaut is presumed 
to be innocent of all crime until his guilt is legally shown; that it de
volves upon the State to show his guilt; that his guilt must be shown 
by evidence that will convince the jury beyond a reasonable doubt; 
and if, upon the whole of the evidence submitted to the jury, there 
should be a reasonable doubt as to whether his guilt is satisfactorily 
shown, be must be acquitted. Now, as no insane person can commit a 
crime, it necessarily follows that if the jury have a reasonable doubt of 
the defendant's sanity, they must also have a reasonable doubt of his 
guilt; and to doubt his guilt (if the doubt be a reasonable one) is to 
acquit. The doubt of guilt cannot be of a less degree than the doubt 
of sanity; and if the doubt of sanity be a reasonable doubt, the doubt 
of guilt must also, and necessarily, be a reasonable doubt. 

It has been said that this reasonable doubt goes only to the Cf)rpusdelicti. 
the body of the offense. We scarcely know in what sense the words 
torpus delicti are here intended to be used. But in whateYer scm.e 
they may be intended to be used, the proposition is probably erroneous. 

1 •Blackstone Com. 195; 2 Chitty Cr. ~Crimes Act,Gen.Stat.319,320,sect.s.6, 
Law,i24; 3Cokelnst.n. 7,12. 

a Gen. Stat.856, Crim.Code,sect.zelS. 
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If it be said that the offence itself, with all its essential ingredients 
(nnd this, in fact, is what constitutes the body of the offense, the corpus 
delicti) must be proved beyond a reasonable doubt i but that the de
fendant's tonnectior1 therewith and his capucity to commit the snmc mny 
be proved by a less degree of eddence1 then the proposition is glaringly 
errnncous. For if the supposed offence be committed by the defendant 
alone, then, unless he hns capacity to commit an offence, no offence is 
in fact committed. And if it devolves upOn the defendant to proYe his 
want of capo.city (when, possibly; a vast amount of evidence is intro
duced by both parties, and on each side of the question), by an equi
librium of the evidence, by less than a preponderance of the e,·idence, 
U1en it follows as a logical necessity that the offence itself may be 
proved by less than a preponderance of the evidence. "With capacity 
in the perpetrator a crime is committed. "Without capacity no crime is 
committed. The capacity is proved by less than a preponderance of 
the evidence; therefore, the crime itself is }Jl'O\'Cd by less than a pre
ponderance of the evidence. The plea of insanity is not in nny sense 
like the plea of confession and avoidance. The defendant does not sa.r 
by his pica of ins:lnity: "It is true, I have committed murder a!i 
charged in the indictment, but I was insane at tlle time, and therefore 
should. not be punished therefor; " for if he committed murder he could 
not have been insane; and if be was insane he coul(l not h:we committed 
murder. The two things are wholly inconsistent with each other. But 
the defendant does say by the plea: " I am not guilty of murder at all, 
nor of any other offence, because I was insane at the time the supposed 
offence was committed, and was therefore incapable of committing any 
offence:." Neither is the plea of insanity an affirmatirn plea on the 
part of the defendant. It is merely a part of the negatirn plcn. of 
"not guilty." All evidence of insanity is given under this negati\·e 
plcn. of 1

' not guilty,'' and it is given merely in the rebuttal of the JUima 

fa,.ie case that the State must make out of guilt and sanity. The de
fendant is nenr required to prove that he is not guilty by proYing th:1t 
he is insane; but the State must always prove that the defendant is 
guilty by proving that he is sane. It is true that the State is not rc
quire1l in the first instance to introduce ericlencc to pro,·e sanity, for the 
law presumes that all persons are sane, and this presumption of sanity 
takes the place of c'•iclence in the first instance. It answers for cYi
dence of sanity on the part of the State. But if evidence is introduced 
which tends to shake tit is presumption, the jury must then consider the 
same, and Hs cfiec:tupon the main issue of guilty or not guilty, and if, 
upon considering the ,,.hole of the evidence introduced on the trial, 
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together with the presumption of sanity, the presumption of innocence, 
and all other legal presumptions applicable to the case under tbe e' i· 
dence, there should be a reasonable doubt as to whether the defendant 
is sane or insane he must be acquitted. It is also true that wh · n it is 
shown on the trial of a case that the defendant bas committed an ac:t 
which would be criminal if he were sane, and no evidence of insanity bas 
been introduced, a ptinia facie case of crime and guilt has been made 
out by the State against the defendant. But the law does not in such a 
case, nor in any case require that the prirna facie proof of crime and 
guilt ma.de out by the State shall prevail , unless it shall be overc:omc hy a. 
preponderance of the evidence. The State nearly always makes out a. 
prirnafacie case of crime and guilt before it closes its evidence in chief 
and rests its case. But the defendant is never then bound to rebut this 
prima facie case by a preponderance of the evidence. lie is required 
only to raise a reasonable doubt as to his guilt. The burden of proof is 
always upon the State, :ind never shifts from the State to the defendant. 
The making out a prime<, facie case ng:i.inst the defendant docs not shift 
the burden of proof. \Vith the view that we lrn.ve taken of this question, 
considering it to be governed principally by our own statutes, it makes 
but little difference what the common la.w was upon the subject, or what 
sundry courts have supposed it to be i but we would refer, however, 
to the following decisions of courts as sustaining the view we bnxe 
taken: State v. Bm·tlelt, 1 Hopps v. People, 2 Chase v. People,3 Polk v. 
State,4 Stevens v. State 15 People v. Garbutt,G People v. McCann,7 

Smith v. Conunonwealth i 8 and in this connection see Ogletree v. State. 9 

\Vith regard to the common law, we suppose it will be conceded thnt it 
was a rnle of the common law, that it devolved upon the State to prove 
the guilt of a defendant in a criminal action beyond a reasonable 
doubt. We will, also, suppose, for the sake of argument, that said 
rule had some exceptions, and that proof of insanity was one of them. 
If so, then our statutes have re·enncted the rule of the common law 
without the exception, and by so doing the statutes have unquestionably 
made the rule general and abolished the exceptions. 

BREWER, J ., concurring. 
The judgment was reversec!. 

e11l\lich.!l,2I. 
7 J6N. Y.58,o.&. 
*lDuv.(Ky.)2'24,2"..8. 
928.Ala.693; lBish . Crlw.Proe.,sect.ML 
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Syllabus. 

BURDEN OF PROOF - DRUNKENNESS - HEREDITARY h"ISANITY -
INSANITY IN RELATIVES - EVIDENCE. 

PEOPLE v. GARBUTT. 

[17 Mich.!:>.] 

In the Supreme Court of J.lliclugan, April Term, 1868. 

Hon. THOMAS 1\.I. COOLEY, Chief Justice. 
" ISAAC P. CllHISTIANCY,} 

'
4 

JA:.IES V. CA.MPBELL, Associate Justices. 
' 4 BENJA)ll::i F. GRAVES, 

1. Burden of Proof. - Burden on Prosecution, when. - \Vhenever evidence ls given 
which tends to overthrow thcprcsum1)tion of sanity,thebu1·deuot proof of sanity is 
cast upon the prosecution. 

2. ~~l~~~~Drunkenness ot whatever llegree constitutes no defence to the commission 

3. Irrelevant Evidence. - G. being indicte~ for murder JJleads insnnity. The opinion of 
~:~:1~·::n~~as in the nrmy with G. as lO whether G. when in battle was unduly excited, ia 

4. An Hereditary Tendency to msamty in the prisoner may be shown. 

!i. Evidence-Insanity in Relatives. - Evidence of mental unsoundness on the part 
ofabrotherorsisterof thepersonwhoses:mityisinqucstioniaadmisslble. 

From the Recorder's Court n.t Detroit. 
Wm. L. Stoughton, Attorney-Generali for the People. 
S. Larned, for the defendant. 
COOLEY, C. J. -The defendant was convicted in the Recorder's 

Court of the City of Detroit, on an information charging him with the 
murder of one La. Plante. On the trial, it was shown thn.t La Plante 
and a. young woman named Emily Boucher were coming down Wood
ward Avenue together on the aftemoon of September 21, 1867, when 
they were overtaken by the defendant, who, after a few words, fired a 
pistol at La. Plante, woundrng hirn mortally. No question was made 
that La Pbnte died of this wound; but it was insisted on behalf of 
defendant that it was inflicted by him under circumstances of great 
provocation, sufficient to reduce the offence from murder to man
slaughter, and it was further claimed that he was at the time mentally 
incompetent of a criminal intent, the reason being temporarily over
thrown tlirough the combined influence of intoxicating drink, the great 
provocation, and, perhaps, of hereditary tendencies also. 
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The dcfond:rnt's statement went to show that he was engaged to be 
married to Emily Boucher, the first day of .Mny, 18G8, being fixt.'d upon 
for the ceremony; tha.t he Yisited her twice a week, nnd had spt.•nt the 
evening of Tuesday, September 18th, with her as usual, but wn1; 

informed by his mother on the next day of rumors that Emily wns to be 
married to La Plante; thnt these rumors rccci,·cd confirmation from the 
statements of others who added the circumstance thnt La Plante - who 
would appear to ha.Ye been in better circumstances than the clcfenllnnt
had deeded her forty acres of l:incl; that defendant came to Detroit on 

the day of the homir.jde, saw La Pl::tnte and Emily get into a bug-~y 

together; followed them to a millinery shop where he succeeded in 

getting an inten·icw with her which he describes ns follows: -
1 ' I said, ' I hear you a1·c going to get married to Ln. Plante.' She 

said, 'Yes.' I said, 'Do you lo\'C him better than me?' She 
maLlc no reply. I said, 'Do you love him or his property?' She said 
nothing. I went closer to her, put, my arm around her and kissed her, 
nnd said, 'Emmn, are you going to do as you promiiscd ~' She 

::rnswcrc<l, ' Come up in the morning and I will tell you.' She made no 
rL•sistance when I kis .. cd her, but said: 'You must he careful ' We 
parted, and she got into a buggy; we got to the house No 58 Dubois 
Street, from there I don'tknow where I went. Other evidence showed 
that he went immeclirttely for the pi~tol with which the fatal wound w:is 
infiictec1 1 but it tended to corroborntc the statement of the prisoner ns 
to his engngement, and there was also evidence tending to show that 
he was at this time considerably under the influt!nce of liquor. 

(Omitting rulings on other points.) 
As bearing upon the question of insanity a witness for the defence 

who had been in the army with defendant wrts nskcd to sny whether be 
snw during any engagements, rtny undue and unnatural excitement 
about the defendant. This question was objected to ancl excluded by 
the Recorder, and we think correctly. The opinions of witnesses as to 
what is unrlue and unnaturnl excitement in time of battle cannot gencr
nlly afford ground for snfe concluisions as to a person's mental condition 
years nfterwards, unless it appears that, the excitement actually mnstered 
the intellect and depri,·ed the person of accountability, which wr do not 
undcratancl was pretended here. 

The most important, qucstwns arise upon the exclusion by the Re
corder of cddence offered to show the insanity of a brother of the pris
oner, and upon his charge to the jury and refusals to charge as requested 
on behalf of defendant. 

Those questions which relate to the cliscoYcry nnd proof of i:isanity 
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in criminal cases are perhaps the most difficult of nny with which courts 
and juries arc compelled to deal. Mental disease is itself so various in 
<:haracter, so yague sometimes in its manifestations, and so deceptive, 
especially in its early stages, and its causes are so subtle and so difficult 
to trace, that the most experienced medical men are sometimes obliged 
to confess that however careful and thorough their investigations, they 
still prove unsatisfactory, lcl\\'ing the mind not only in a condition of 
painful uncertainty upon the principal question whether mental disease 
actually exists, but when its actual presence is demonstrated, failing 
utterly, in many cases, to trace it to any sufllcient. cause. This fact is 
YCry forc1hly brought home to us by the conflicting views expressed on 
criminal trials by careful, experienced, and conscientious medit.:al men, 
who, regarding the same state of fac:ts in the light of their scientific in
vestigations and actual but dh·crse experience, arc forced to express 
different views, in consequence of which jllries, in these difficult cases, 
arc sometimes left in n. state of greater doubt and difficulty, if possible, 
than if no such evidence had been given. Tl.Jc case of Fteernan v. 
People, 1 and the more recent and noted case of the forger Huntington, 
arc conspicuous instances in illustration of this truth, but others will 
readily occur to the mind. 

The defence sought to show hereditary tendency to insanity on the 
part of the defendant. That insane tendencies are transmitted from 
parent to child, there is no longer a doubt; and though it was once 
ruled that proof that other members of the same fo.mily ha,·c decidedly 
been insane is not admissible, either in c:h·il or criminal cases,2 yet this 
ruling has since been rejected as unphilosophicnl nnd unsound, nnd it is 
now allowed to prove the insanitj' of either pnrent, or even of a more 
remote anceslor, since it is well established thnt insanity sometimes dis
appears in one generation and 1'eappears again in the next.3 

In the case at ba1· it. was not claimed ti.mt either parc1:t., or any other 
ancestor, bad been insane; but the defence offered to showthatinsanit.y 
had been developed in n. brother arising from a cause similar to that 
which, it was alleged, had ind11ced the destructive nctoftheclefeudnnt; 
and this fnct was sought to be placed before the jury as throwing some 
light on the defendant's conduct and accountability. 

Although this e\·idenee could not be Yery satisfactory in character, we 
think it was legally admissible. It is now generally belieYed that other 
things besides actual mental disease in the parents may cause the trans-

14 ncnio,9. 3Taylor's Mcd.Jur. G2S,629, and cases 
t i\lcAdnm t.'. Walker, I Dow. P. C.148, JH; cited; Whart. & Stille'& Med. Jur. 85, et •eq. 

Chltty'sMcll.Jur.SM,355. 
30 
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mission of taints to their offspring, which result in some case in idiocy 
or insanity. The children of habitual drunkanls arc thought to be 11111<:11 

more susceptible to mental disease than those of lJersons whose habit~ 
haYe been correct and regular, and the medical opinion has been ex
pressed that tbP. children of those who arc married fate in life arc nlso 
more subject to insanity than those born under other circumstances. 1 

But it sometimes occurs that persons in \'igorous health nnd COITC('t 

habits, who have ne,·erthelcss cr.tercd into a marriage wllich Yiolatc~ 
some physiological law, may become parents of weak and diseased chil
dren only, so that insanity enters the family for the first time in the 
person of the children, but through qualities derived exclusively from 
the parentage. l\Ielancholy examples of this fact arc presented some
times in the case of the intermarriage of near relatives. The reason'.'; 
for this are not fully understood, and cannot be explained. We can 
only say of suc·h cases, that observation teaches us the existence of a 
law of n::i.ture which cannot be broken with impunity, but the full bound
aries, extent, and force of which we arc as yet unable to fully compre
hend, point out and explain. But there arc other cases where we Ulaj 

be able to discoYer effects without the ability to point out either the law 
or the causes which produce them. What peculiar combination of qual
ities in parents may tend to produce mental perversion, weakness, or 
disease in children, must forever remain, in many cases, m:lttcr of 
profound mystery. If a family of several children should be found, 
without known cause, to be idiotic, or subject to mental delusion, tlw 

inference of hereditary transmission would in many cases be entirely 
conclusive, notwithstanding the inability to point out anything of simi
lar character in any ancestor. Insanity in a part of the children only 
would be less conclnsi,·e; but the admissibility of the evidence in these 
cases cannot depend upon its quantity, and it could never be required 
that it should amount to a demonstration. In some cases its force must 
be small; in others it will prove hereditary taint with great directness. 
'Ve think evidence of mental unsoundness on the part of a brother or 
sister of the person whose competency is in question is admissible, and 
that the jury should be allowed to consider it in connection with all tbe 
otlu•r eYiclence bearing upon that subject. 

The counsel for the defendant requested the court to charge the jury 
that if they believed the defendant was intoxicated to i::uch an extent 
as to make him unconscious of what he was doing at the time of the 
commission of the offence, the defendant must be acquitted. 

1Taylor'tMed.Jur.G29. 
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A doctrine like this would be a most alarming one to admit in the 
criminal jurisprudence of the country, and we think the Recorder was 
right in rejecting it. A man who voluntaTily puts himself in condition 
to have no control of his actions, must be held to intend the conse-· 
quences. The safety of the community requires this rule. Intoxica
tion is so easily counterfeited, and when real is so often resorted to as 
a means of nerving the person up to the commission of some desperate 
act, and is withal so inexcusable in itself, that the law has never rncog
nizecl it as an excuse for crime. I Whether all the charges giYeu by the 
Recorder on this subject were correct we do not feel called upon to con
sider, as the only exception to the charge as given was a general one to 
the whole charge, which is not sufficient, when a part of iL is correct ... 
to raise questions upon other .parts. 

The defendant's counsel also requested the court to chm'ge the jury 
that sani~y is a necessary element in the commission of crime, and must. 
be proved by the prosecution as a part of their case whenever the de
fence is insanity. Also, that where the defence makes proof of insan
ity, parti:.il or otherwise, whenever it shall be made to appear from the 
evidence that prior to, or at the time of, the offence charged, the pris-
011er was not of sound mind, but was atnicted with insanity, and such 
affliction was the efiicient cause of the act, he ought to be acquitted by 
the jury. These requests were refused. 

It is not to be denied that the law applicable to cases of homicide 
where insanity is set up as a defence, is left in a great deal of confusion 
upon the authorities; but this, we conceh·e, springs mainly from the 
fact that courts have sometimes treated the defence of insanity as if it 
were in the nature of a special plea, by which the defendant confessed 
the net charged, and undertook to avoid the consequences by shO\\ing 
a substantive defence, which he was bound to make out by cleat· proof. 
The burden of proof is held by such authorities to shift from the pl'ose
cution to the defendant when the alleged insanity comes in question; 
and while tlte defendant is to be acquitted unless the act of killing is 
established beyond reasonable doubt, yet when that fact is once made 
out, he is to be found guilty of the criminal intent, unless by his evi
dence he establishes with the 1ike clearness, or at least by a prepender-· 
ance of testimony, that he was incapable of criminal intent at the time 
the act was done. 2 These cases overlook or disregard 'an important aud 

l C"ommonwcalthr. llawkins,3Grny,4G3; 
Unitctl SUtJes v. Drew, 5 Mason, 28; People 
t'. llammill,:.! Pnrkcr,223; Pirtle v.State,9 
Jluniph.GG3. 

z Rcginn v. Tnylor, 4 Cox C. C. 155; Re
gina tr. tokes,3 C.& K.185; State v. Brm· 
ycn,5Ala.241; Statev. Spencer,21N.J. (L) 
202;Statev.Stark,1Strob.4.79. 
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necessary ingredient in the crime of munler, and they strip the defend· 
ant of that presumption of innocence which the humanity c.1f tbe law 
casts over him and which attends him from the initiation of the pro· 
cccdings until the Yerdil:t is rendered. Tbus 1 in Regina Y. Taylor ,1 it 
is said: "In cases of insanity there is one cardinal rule, ncrer to be 
departed from, viz. : that the burden of proving innocence n·sts on the 
party accused." And in State v. Spencet ,2 the rule is laid down tints: 
"Where it is admitted 01· clearly proved that tlie prisoner committed 
the act, but it is insisted that he was insane, and the e,·idcnce leaves the 
question of insanity in doubt, the jury ought to find against him. The 
proof of insanity at the time of committing the act ought to be clear and 
satisfactory in order to acquit the vrisoncl' on the ground of insanity as 
proof of committing the act ought to be in order to find a. sane man 
guilty." These cases arc not ambiguous, and, if e.ound they more than 
justify the Recorder in his charge in the case before us. 

The defendant was on trial for murder. 1\Iurcler is said to be com· 
mitted when a person of sound mind and discretion unlawfully killcth 
any reasonable creature in being, and under the king's peace, with mn.l· 
ice aforethought, either expressed or impliecl.3 These are the ingrc· 
clients of the offence i the unlawful killing, by n person of sound mind 
and with malice, or to state them more concii:;cly, the killing w;th crim· 
inal intent; for there can be no criminal intent when the mental condi
tion of the party accused is such that lie is incapable of forming one. 

These, then, are the facts which are to be established by the prosccu· 
tion in e,·ery case where mmcler is alleged. The killing alone dol'S not 
in any case completely prove the offence, unless it was accompanied 

• with such circumstances that malice in law or in fact is fairly to be im· 
plied. The prosecution. takes upon itself the burden of establishing not 
only the hi.Hing, but also the malicious intent in every case. There is 
uo such thing in the law as a separation of the ingredients of the of
fence, so as to learn a part to be established hy the prosecution, while 
as to the rest the defendant takes upon himself the burden of proving n. 

negath·e. The idea tlrn.t the burden of proof shifts in these cases is un· 
philosophical, and at war with fundamental principles of criminal law. 

Tbe presumption of innocence is a shield to the defendant throughout 

the proceedings, .until the verdict of the jury establishes the fr.ct that 
beyond a reasonable doubt be not only committed the act, but that be 
did so with malicious intent. 

l SitprtJ. 
'Supra. 

a 3 Coke Inst. 4.i; 4 Bl. Com. 106; 2 Chit. 
Cr. L.i24. 
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It does not follow, however, that the prosecution at the outset must 
gi,·e direct proof of an actual malicious intent on the part of the defend
ant; or enter upon the question of sanity before the defendant bas con
troverted it. The most conclusive proof of malice will usually spring 
from the circumstances attending the killing, and tlte prosecution 
could not well be required in such cases to go further than to put those 
circumstances in eYidencc. And on the subject of sanity, that condi
tion being the normal state of humanity, the prosecution are at liberty 
tn rest upon the presumption that the accused was sane, until that pre
sumption is overcome by the defendant's eYidence. The presumption 
establishes, primct. .facie, this portion of the case on the part of the 
Government. It stnnds in the place of the testimony of witnesses, lia
ble to be overcome in the same way. Nevertheless it is a part of the 
case for the Government i the fact which it supports must necessarily be 
established before any conviction can be had; and when the jury come 
to consider the whole case upon the evidence delivered to them, they 
must do so upon the bnsis that on ench and eyery portion of it they are 
to be reasonably satisfied before they are at liberty to find tile defend
ant guilty. 

This question of the bnrclen of proof ns to criminal intent was con
sidered by this court in the case of 11/aher v. People, 1 aud a rule was 
there bid down which is entirely satisfactory to us, and which we have 
no disposition to qualify in any manner. Applying that rule to the 
present case, we th.ink the Recorder did not err in refusing to charge 
that prnof of sanity must be given by the prosecution as a part of their 
case. They are at liberty to rest upon the presumption of sanity until 
proof of the contrary condition is given by the defenC'e. But when any 
evidence is given which tends to overthrow that presumption, the jury are 
to examine, weigh, and pass upon it with the understanding that, al
though the initiative in presenting the evidence is taken by the defence, 
the burden of proof upon this part of the case, ns well as upon the 
other, is upon the prosecution to establish the conditions of guilt. 

Upon this point the case of People v. 1llcCann, 2 is clear and satisfac
torv, nnrl the cases of Conimonweallh v. ]{tmball, 3 Cornnwriwealth v. 
Da,;1a,4 State v. Jlfarle1\5 Conunonwealth v. ~licJ{ee,6 Commonwealth v. 
Rog"rl:i,; and Jlopps v. People, a may be referred to in further illustration 
of tbe principle. See also Doty v. State.' The recent case of Walterv. 

1 JOMicb.212. 
2 JGN. Y.58. 

•2Metc.340. 
~ 2 Aln. 43. 
01Gray,61. 

77Mctc.500. 
83JI11.385. 
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People, 1 does not overrule thC' cnse of People "· .J.lfcCmrn, but so fnr a.ct 

it goes is entirely in harnuny with the views hcrQ expre::1scd. 
But it is claimed that the Reconler erred when he declined to charge 

that if it appeared from the evidence t hat defcnclnnt was afllictcd with 
insanity, and such aflliction was the efficient cause of the act, he ouglit 
to be acquitted by the jury. This refusal, however, must be consic.l· 
ered in connection with the charge actually gi,·en, nnd we r1re not antis· 
tied that other portions of the charge do not fully cover the ground. 
,,.ere this the sole error charged it might be necessary to examine all 
the instructions to the jury with some care, to sec if, taken ns a whole, 
they coulc.l tend to mislead. As, however, a new tri!tl must be ordered 
on other grounds, it does not become important to make any such critical 
examination. If ·we do not misapprehend the charge, the view of the 
Recorder seems to have been substantially the same as our own. 

New trial 01·dered. 
CamsTIANCY, J., <lid not sit. 

BURDEN OF !'ROOF-TEST Ok' INSANITY-MORAL INSANITY. 

Cu.KN I NOHA31 v. STATE. 

[56 Miss. 260; 31 Am. Rep. 360.] 

In the Sup1·eme Com·t of Mis.'iissippi, Janttm·y 'Perm, 1879. 

Hon. HOHATIO ~~. SDIRALL, Chief J11sUce 

:: ~~·~_1p~~,~:;:::~t~: .. }Judges. 

1. Burden on State to Prove Sanity.-Whcn any facts are proved which raise a.doubt 
ofthcsa11ityofapenso11accuscdofc1·iinc,1tdc\•0J,•cso11thcStatctorcmovethatdoubt, 
=~1~a~~~a~~i~~t~be snuhy or the 1u·1so11cr to the satisfaction of the jury l.leyond all rea-

'2. Insanity to Excuse Crime must destroy the JlO\VCr of distinguishing llctween right 
and wrong. 

3. The Doctrine of Moral Insanity disa1>pro,·cd 

Conviction of murder. Tl.Je facts arc stated in the opinio:1. 
Collins &; Rasberry, for the prisoner . 
.Attorney-General Catchings, for the State. 
CnALMERS, J. -Adeline Cunningham was con,·icted, in the Circuit 
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Court of Clay County, of the murder of her lmsband 1 and sentenced to 
be hung. 

That she committed the deed and that it. was one of peculiar atrocity is· 
not denied or gainsaid. In the dead hour of night, while the husband 
lay sleeping on the common bed, she split open his bead with a hatchet, 
without provocation or motive as hr as can be ascertained. She waited 
quietly till morning came, and then freely and voluntarily avowed the 
net to all inquirers, offering no excuse save that to one person she 
stated that her husband was attempting to take her life with n. knife, 
which, she said, would be found in the bed 1 but which could nowhere 
be cl iscoverecl. 

The defence set up for her is temporary or periodic insanity, pro
duced by derangcme11t in her monthly menstruations, and which, it is 
said, was liable to attack her at each recmring monthly period. 

\Vithout desiring to express any opinion on the facts, it is proper to 
say that there was sufficient evidence to suggest at least a possibility of 
the truth of her defence, and to demand that the jury should be left 
free to determine the question, unembarrassed by erroneous instructions 
:&.'om the court. 

They were not so left . By the first instruction given fo1· the State 
they were informed that "the legal presumption of sanity is not ovcl'
corne by the mere probability that the party was insane, but will stand 
until overthrown by evidence. Aierc probability of insanity cannot 
prevail OYCr the presumption of sanity, so as to work the acquittal of 
the party on the ground of insanity. For a dcfcnc~ resting on the 
ground of insanity, the insanity must be clearly proved." In other 
words the jury were told that, though they believed the defendant 
probably insane, she must be convicted on some presumption of law 
which overthrew all probabilities of fact. 

Is this a sound principle of law? Undoubtedly there are numerous 
authorities which so declare , ns there arc many also going far beyond 
this, and holding that the defence of insanity C'an never avail unless its 
existence is established to the exclnsion of every reasonable doubt. 
There is perhaps no subject connected with criminal Jaw upon which the 
authorities are more hopelessly in conflict than the one here presented. 

Three llistinct theories are held by courts and text-writers of the 
highest character, and each may be supported by a long array of 
respectable authorities, viz. : 1. The prisoner must pro\·e his insanity 
beyond a rensonable douht. 2. I-le mnst establish it by a preponder
ance of evidence. 3. lie must rnise a reasonable doubt as to his 
sanity. 
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The first of these views rcceiYes most countenance from Eng-lish 
adjudications and text-books i the second is supported by a majority of 
the American courts; while the third, though held :is yet perhaps hy a 
minority of the adjudgCd cases, is gaining in favor, is the well Htlil·li 
bw in many of the States, and is supported by a t)Ower of rensoning 
which we deem convincing. 

Every indictment cllarges the commission oI a criminal net hy a 
responsible being, and no conviction can occur until the jury shall haxe 
been satisfied beyond all rcn.sonable doubt that such an act bas, by 
such a being, been committed. Sanity is the normal condition of the 
intellect; so that when the party indicted is seen to be a human being, 
the presumption of the Jaw (because it is the presumption of common 
sense) is that the person is sane. Hence in the absence of c,·idence to 
suggest the contrary, the jury acts on this presumption, and the deed 
being pr0Yc11 1 the con\'i<.:tion follows . But if in proving the deed, e,·i· 
denc:e is offered which suggests a doubt of the party's sanity, the State 
must promptly meet it, and this without r('gnnl to the side from whicll 
the proof suggesting the doubt comes. The law clothes the accus(.'d 
with a. p1·csumption of innocence which he ne,·cr loses until a Yenlict of 
conviction bas been pronounced. He pleacls nothing affirmatirnly, sa,·e 
in rare and exceptional instances, but by his plea. of not guilty he puts 
upon the State the burden of establishing every fact necessary to con
stitute guilt. The changing phases of the evidence may make his case 
at various stages wear various aspects. At one moment it may seem 

· that his guilt has been conclusively shown, un<l at the next it may 
appear to ha.Ye been as conclusively negatived i but his own attitude 
never changes. To e,·ery fresh deYclopment and e,·ery new cir
cumstance be repeats bis plea. of not guilty, and in e\•ery new 
complication be rests upon his legal presumption of innocence. 
The testimony offered against him may indeed necessitate the pro
duction of something on bis part to meet the case as made out; hut 
it can never do this until, uncontradicted and unexplained, ithns demon
strated his gui1t beyond a reasonable doubt. Shall it be said that 
because this lrns been accomplished at some particular stage of the 
testimony, the burden of proof has shifted, ancl thenceforward the <luty 
is imposed upon him of re-establishing his innocence beyond nil rea
sonable doubt? Nobody would venture so to asserl, if the demonstration 
of guilt so made out was in regard to the commission of the ai_·t. Why 
sbould the rule be different in reference to the mental accountability <if 
the defendant? There can be no crime without mental accountability, 
and it is just as essential to show the conscious mind as the unlawful 
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act. But it is said that the law presumes sanity. So the law presumes 
malice from the fac:t of killing; but if anything in the testimony, eitt.er 
of the State or of the defendant, suggests a reasonable cloubt of its 
existence, nobody ever supposed that the State c:ould stop short of 
removing this doubt, and of establishing the malice to a moral cer
tainty. 

The presumptions or implicatio11s 1 which in criminal cases the law 
deduces from the establishment of vartic.:ular facts, have no other force 
than to dispense with further proof of the thing prernrnecl, unless some
thing in the testimony, either theretofore or thereafter offerf'cl, suggests 
a doubt of the existence of the presumed fact. But tbc moment that 
doubt is engendered in reference to it1 if it be as to a fact necessary to 
conviction, the State must establish the fac:t indepCndently of the pre
sumption i and the obligation to do this rests continuously upon her. 
The accused need do nothing srwe repose upon the presumption of 
innocence with which the law has clothed him, and claim the benefit of 
all the doubts which the testimony has evolved . 

Apply these principles to the question of sanity. Because he is a 
human being, the accused is presumed to be sane. He must be sane in 
order to be guilty. The trial commences with the presumption that he 
is so. If nothing in the testimony suggests otherwise, there is 110 obli
gation to establish it; but the moment the proof warrants a reasonable 
doubt of it, no matter from which side it comes, that doubt must be re
moved. \Vhich side mtirst remove it? l\Ianifestly that side which set 
out to show guilt, because there can be no guilt without sanity. That 
condition of sanity which is ordinarily tlie attribute of all men has 
been rendered doubtful as to this particular man, and as his guilt de
pends upon his sanity, its existence must be shown in the same manner 
and to the s::une extent as any of the other clements which go to make 
up the crime. What logic or consistency can there be in saying that all 
the other clements must be established beyond a reasonable doubt, but 
that this one - certainly as essential as any other - may be assumed 
on less satisfactory proof? True, the cnse started with the theory that 
it existed, but can this in any wise nfiect the condition in which it must 
be left at the close, if it has, during tlie progress of the trial, been ren
dered doubtful? How cnn a jury say, i: 'Ve have no doubt of the guilt 
of the prisoner, but we do doubt whether he was sane?" If a jury in 
a capital case should bring in such a verdict would it not be judicial 
murder to intlict a sentence of death? Auel yet mnny such verdicts a.re 
prncticnlly inevitable under a theory of the law whic.:h holds that the 
bu1·deu of prO\·ing insanity rests upon the accused, and that he must be 



474 THE llUlWEN 01:' l'HOOF 01'~ lN!; .\SITY. 

Cunuiu;;ham v. State. 

convicted unless he has clearly proved it beyond all probability, Ol' be .. 
yond all reasonable doubt. 

We think the true rule is this: Every man is presumed to be sane, and 
in the absence of testimony engendering a reasonable doubt of sanity, 
no evidence on the subject need be offered; but whenever the question 
of sanity is raised and put in issue by such facts, pronn on either side, 
as engender such doubt, it devolves upon the State to remove it, and to 
establish the sanity of the prisoner to the satisfaction of the jury, be .. 
yond all reasonable doubt arising out of all the eYidence in the case. 1 

\\Then we speak of insanity as an excuse for crime, we refer, of 
course, to such degree of insanity as disqualifies from a proper percep .. 
tion of the difference between right and wrong, and thereby shields its 
victim from legal accountability for his ac.:ts.2 

We find in the record, among the instructions asked by the defend .. 
ant, one numbered twelve, in which the rule here laid down is an .. 
nounced-to-wit, that the jury must acquit if they entertain a 
reasonable doubt of the sanity of the accused. This instruction is 
neither marked '' gi\•en ''nor'' refused,'' and we have no means of dis .. 
co,·ering what was the action of the court upon it. If it W:lS refused, 
such refusal was erroneous, because it co1Tectly enunciated the law. If 
it was given, it was in direct confliC't with the fifth instruction for the 
State, upon whicli we have been commenting, and the giving of conilictr 
ing instructions is erroneous. 

The ninth instruction asked by the defendant, and refused by the 
court, was in these words: '' " Then the delusion of a party is such that 
he has a real and firm belief of the existence of a fact which is wholly 
imaginary, and under that insane belief he bas done an a.ct which would 
be justifiable if such fact existed, be is not responsible for such act. 
Nor is a party responsible for an act clone under an uncontrollable 
impulse which is the result of mental disease." 

The doctrine announced in the first clause of this instruction first 
found distinct utterance in the celebrated prosecutions of lladfield for 
the attempted assasination of King George III. ,a and owes its birth and 
adoption into the English law to the genius and eloquence of Erskine. 

· It has been repeatec11y since recognized both in England and America, 
uotably in this country in Commo11wealth v. Rogers, 4 and in Roberts v. 
State.5 Of its correctness there can, we think, be ;10 doubt. Indeed, 

i Pollnrdv.Stnte,53 Mlss. 410; People t•. 
11cC..:ann, lG N. Y.&1; Statev. BarlleU,43N. 
ll.221; State v.Crawford, 111\:an.32; Polk 
"-·.Stnte, Hllnd.1';0; Hopps r. Pcople,3llll. 
385; Oglctrccv.State,'10Ala. IOI. 

2novard'sCa«e 1 '.)0;\li!1s. 600. 
a2;How.St.Tr.1'1eil. 
•7Mctc.SOO. 
~ 3 Ga. 310. 
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though it has by some courts been denied recognition, it seems to us on1y 
another method of stating that there can be no crime where there is a 
1::1ental incapacity to distinguish betweE'n right and wrong; for though 
delusions as to particul:1r matters frequently exist in minds which are 
perfectly rational upon all other subjects, yet if the delusion be so fi.xed 
and Yivid as to make the imaginary seem the real, there must be upon 
that subject a total incapacity to distinguish between right and wrong, 
since the entire relation between the victim of the delusion and its 
unconscious subject being mentally perverted, thCl'C can be no proper 
standard of right and wrong in tbe diseased mind. That which to the 
rest of the world seems right is to him the most flagrant wrong, and 
dee versa. If to his cleluderl imagination bis be:,t friend, or the wife of 
his bosom, seems a relentless foe, bent upon his destruction, be neces
sarily acts upon the hallucination which possesses him i and if his action is 
such as would be justifiable or proper if the reality was as he supposes 
it to be, there can be no accountability, because there bas been no con· 
scious crime. 

Jf a crazed entlrnsiast violates the law, impelled by a madness which 
makes him deem it the inspired act of God, he has only done that 1'·1.tich 
his diseased and deluded imaginn.tion taught him was right; and if the 
act would be proper in one so divinely inspired, and was the direct and 
necessary consequence of the delusion, there can be no punishment, 
because, however rational on other subjects, be was on that subject 
incapable of having a. criminal intent. 

The juries must, under the instructing guidance of the courts, be the 
judges of tbe sincerity and firmness of the belief, and of whether the 
!\Ct was in truth the direct and necessary result of the insane delusion. 
There is hut litttle danger that the sober common sense of mankind will 
he deceived by a feigned madness 01· will fail to detect the craftiest 
imposter, who, under the guise of insanity, violates the criminal law. 
The danger rather is, that indignation at the crime and incapacity to 
3pprcciate the delusion will make them incredulous of its existence. 

We think that the first clause of the instruction, which is taken sub· 
stantially from the opinion of Chief Justice SHAW in Comnio11wealth v. 
Rog r:1, 1 announces a correct principle of law. 

The second clause declares that there is no responsibility for Han act 
committed under the uncontrollable impulse resulting from mentn.l 
disease." If the impulse meant is the direct result of such mental di'i· 

ease as destroys tl.ic prcccptiou of right.and wrong, this is only a reaf-

'Supra. 
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firmation of the doctrine announced in sernrn.l preceding charges, nnd 

it derives no aLlditional strength from the prefix of the word "uncon
trollable." But there is said to be an uncontrollable impulse springing 
from a mental condition quite different from this, a state of the mind 
which perfectly perceh·es the trne relations of the party and recognizes 
all the obligations thereby imposed, but which, it is said, is unable to 
control the will. 

This character of insanity is variously styled moral or emotional or 
impulsive or paroxysmal insanity. It is known among medical writers 
as lesion of the will. Its peculiarity is said to be tbnt while the mental 
perception is unimpaired the mind is powerless to control the will; that 
while its unhappy subject knows the right and desires to pursue it, some 
mysterious and unc:ontrollable impulse compels him to commit the 
wrong. This kind of insanity, if insanity it can be called, though some
times recognized by respectable courts, and still oftener perhaps by 
juries seeking an excuse to ernde the stern dictates of the law, is prop
erly rejected by the authorities generally. The possibility of the ex
istence of such a mental condition is too doubtful, the theory is too 
problematical and too incapable of a practical solution to afford a safe 
basis of legal adj uclication. It may serve as a metaphysical or psycho
logical problem to interest and amuse the speculative philosopher, but 
it must be discarded by the jurist and the law-gi\·er in the practic:nl af
fairs of life. To it may well be applied the language of Jnclge Curtis, 
who, in speaking of this and similar questions, says: "They are an 
important as well as a deeply interesting study, and they find their place 
in that science which ministers to diseases of the mind. • • • But 
the law is not a medical nor a metaphysical science. Its search is after 
those practical rules which may be administered without inhumanity for 
the security of ciYil society by protecting it from crime, and therefore 
it inquires not into the peculiar constitution of mind of the accused, or 
what weakness or ernn disorders he wns afflicted with, but solely whether 
he was capuble of having, and did have, a criminal intent. If he had it 
punishes him, if not it holds him dispunishable. "L 

The latter clause of the instruction in question is copied, as indeed 
the whole instruction is, from the syllabus or head-notes of Com
monwealth v. Rogei-s, 2 but it fails to embody the qualifications and re
striction thrown around the doctriQe in the opinion itself. 

The uncontrollable impulse which the learned chief justice declares 
will excuse the net is said to .be that "which overwhelms reason, con· 

1U.S.v.McGlue,1Curt, 1. 
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science and judgment." ''If so," says he, "then the act was not the 
net of a volnntarv agent, but the involuntary net of the body without 
the concurrence of the mind directing it." In other words, it is the 
uncontrollable net of n. mind destitute of i:eason, conscience or judgment 
as to the particular object, however sane as to other matters. The lat
ter cl:luse of the instruction, therefore, should h:we been restricted by 
words conveying the idea that the act was the direct result of an uncon
trollable impulse springing from mental disease, existing to so high a 
degree that for the time it overwhelmed the reason, judgment and con
science. 

The exceptions taken to the action of the court in its rulings on the 
evidence are without merit. 

For the errors indicated in the instructions the judgment is reversed 
and a new trial awarded. 

BURDEN OF PROOF -TEST OF INSANITY. 

WRIGIIT v. PEOPLE. 

In the Supreme Court of Nebraska, January Term., 1876. 

(4 Neb. 40i.] 

lion. GEOHGE B. LAKE1 Chief Justice. 

;; ~~~~~t~~~~=:~;ELL, }Judges. 

}. Insanity- Burden of Proof. - Where, in a criminal ca~e, the accused relies upon in· 
&nnityasade!ence,theburdenof proof isoutbeprosecuuontosbowsanity. 

2:. -Evidence -Reasonable Doubt.- ln sustaining such n defence, where there is 
tcstimonytorebutthelegal presumption that the accui<ed was sane, unlei<s the jury 
nrcsatisfl.edbeyondnreasonabledoubtthatthe act complained of was not produced 
bymcutaldisease,theymustacquit. 

s. -Test of Insanity. - But the degree of mentnl unsoundness, in order to exempt a 
persontrompuu1shment,mu,,;tbesuchastocreateuuoontrollableimpulsctodotheacL 
charged. Hit be found iusullicicnttodeprive the accusedofabilit-y to distinguish 
right from wrong, heshouldbeheldresponsiblo!ortheconsoquenccso! bis acts. 

ERROR from the Otoe County District Court. 
This was a conviction upon an indictment for assault with intent to 

commit murder. The defence wns insanity. Exceptions taken to re
fusal of instructions tu the jury requested on behalf of the prisoner, 
and to the chnrgc of the court. Verdict of guilty. Judgment and 
sentence. Cause brought up by writ of Cl'ror. 
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The instructions requested were: Fir:st. The burden of proof i~ on 
the prosecution to show sanity. Second. If the jury belicrn that the 
accused was insane at the time of the assault, they must acquit. The 
fu·st instruction was refused. The second modified and gi\'Cn as fol
lows: ''If the jury believe the accused insane at the time of the 
assault, and that such insanity produced a total deprivation of under
standing, they must acquit." The court further instmcte<l the jury, in 
substance, that to justify n. conviction they must find: First. That the 
assault was made with intent to murder Carroll, but that the intent to 
murder may be inferred from the acts of tbe accused. Second . That 
sanity is presumed, and that insanity is a defence to be pro,·cd by the 
accused, directly and clearly, so as to satisfy the jury that the dcprirn
tion of understn.nding was total, fixed and permanent, or if aclvcnti· 
tious, that during the frenzy there was a total dcprh·ation of 
understanding, so us to deprive the accused of the use of reason as :ip
plicd to the act controlling bis will. taking away freedom of acti011, and 
rnndcring him incapable of distinguishing right from wrong at the time 
of the offence. 

Peckluun and lVatson, for plaintiff in error. 
J. R. Webster, Attorney-General, for the People. 
LAKE, c. J. 
There are but two errors assigned in this record. The first is the re

fusal of the court to give certain instrnctions to the jury as to the de
fence of insanity which had been interposed, and of which there wns 
some CYidence. The first i113truction requested and refused was, "that 
the burden of proof is on the prosecution to. show sanity." 

We find the authoritie-; on this subject very conflicting. but the ques
tion being an open one in this 8tate1 we feel at liberty to adopt that rule 
which to our mind seems not only to be founded in reason, but to con
form to those humane principles which underlie om· system of criminal 
law. 

It is a familiar rule of the common law that to constitute a crime 
there must, in almost all cases, be first, a vicious will, and secondly, an 
unlawful act consequent upon such Yicious will. I And where an indi
vidual lacks the mental capacity to distinguish right from wrong, in refer
ence to the pa.rticubr act compla.inecl of, the ln w will not hold him respon
sible. 2 This mental incapacity may result from n.rious causes, such a.i;; 

non-age, lunacy or idiocy, and whenever interposed as a defence, the 
inquiry is necessarily reduced to a single question of the ability of 

1 Broom & Hadley's Com. (Am. ed.) 339. Rep. 731; State 11. Lawrence, 57 Me. 574; 
2 Flanagan v. l'eople,52 N. Y. 4G7;ll Am. Com. v. lleath, ll Gray,303. 
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the accused to distinguish. between right and wrong at the time of 
committing the act complained of.1 But eYen where insanity is shown 
to exist, nnd whether it is general or partial, the rule seems to be suL
!)tantially as charged by the court below, that if there remniu a degree of 
reason sufficient to discern the difference between moral good and 
cYil at the time the offence was committed 1 then the accused is rcspon· 
sible for his acts. 2 

We now come to the viml question in this case, the point of conflict 
in the authorities; the one wherein we cannot appro,·c of the rule laid 
down in the court below, which was that" the burden of proving the 
dcCcnce of insanity lies upon the ac:cused, • • • and that it must 
be proYed distinctly nncl clcnl'ly that the accused was incapable of disl in· 
guishing right from wrong," etc. This, to he sure, is the rule, substan· 
tinily, as established in England in Mc.Naghten's Case,3 nnd which hai 
been followed by many of the courts in this country. By this rule tlle bur· 
den of this defence is shifted from the prosecution to the defendant1 

which, we think, ought never to be done. 
If the minds of the jmy be left in reasonable doubt as to whether or 

not the act clrnrged as criminal was the product of mental di:scasc, we 
perceive no good reason why the accused should be dcprh·ed of the ben· 
cfit of that doubt. It being conceded that an act prod need by insanity 
<·annot be criminal, it must necessarily follow that whatever uncertainty 
or doubt tht;!re may be as to the sanity of a defendant, must exist as to 
his guilt. "Jnclced 1 to make a complete crime cognizable to humnn laws, 
there must be both a will and an w·t." 4 \Ve hold the trne rule to be 
that, whcnen~·r there is testimony tending to rebut the legal presumption 
of insanity, the jury should be instructed, subsb.nti!l.lly, that unless 
they are satisfied beyond a reasonable doubt that the act complained of 
was not produced by mental disease, the accused should be acquitted on 
the ground of insanity. 5 

'Ve are of opinion, therefore, that this first instruction offered on 
behalf of the defendant should have been giYcn; and that in its rejec· 
lion, ns well as in giYing that portion of the charge above quoted, there 
was manifest en·or which requires n. reversal of the judgment. 

As to the second instruction, there wns no error in refusing to give it 
as tendered, nor in giving it as modified by the court. As before stated, 
the degree of mentnl unsoundness, in order to exempt a person from 

1 Fre<'mnnt•. Pcople,4 Denio,28. 

: ~~oi:il::~\.~~~~'.lc, 31 111. ~. 
t Broom & II. Com. (Am. ed.}339. 

& Stntev. Jones, 50 N. H. 369; !lA,1. Rep. 
242; Chase v. Peo11lc, 40 Ill. 352; l'eck v. 
State, 19 lud. liO; People v . Garbult, 17 
b.hch. 23. 
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punishment, must be such as to create an uncontrollable imvulse to do 
the act charged. But if it be founcl insufficient to deprive the accused 
of the ability to distinguish right from wrong, he should be held respon
sible for the consequences of his acts. 

The judgment of the court below is reversed and a new trial awarded. 

BURDEN OF PROOF ON PROSECUTION. 

STATE v. BARTLETT . 

(43 N. II.224.) 

In the Supreme Court of New Hampshire, December, 1861. 

Hon. SAMUEL D. BELL, Chief Justice . 

" J.E. SARGl<NT, ) 
" JIENHY A. BELLOWS, 
11 C11 .rnu:s DOB, Justices. 
" GEORGE W. NgSMlTn, 

" W1LL1AM II. B.\ltTLETT, 

Where insanity is set up as a defence to an indictment, the jury must be aatiefled 
beyond reasonabledoubt,ofthesoundnessof the]lrisoner'smindandhiscapacityt.o 
commit the <',rime, n1>on all the evidence IJcforc them, regardless of the fact whether it 
be adduced bytheprosecution,orbythedefendant. 

Indictment of three counts, substantially charging that the respon· 
dent, on the 20th day of June, 1861, with force and arms, o.t Upper 
Gilmaaton, did make an assault upon one Lucien Dicey1 and with a gun 
charged with powder and ball did shoot at anJ. wound said Dicey, fe

loniously, wilfully, and of his malice aforethought, intending him to kill 
and murder. 

The defence of the prisoner, in part, was, that at the time of the sup
posed commission of the offence he was a monomaniac upon the subject 
of the infidelity of his wife, imputing an improper connection between 
her and the said Dicey. 

Upon this part of the defence, the counsel for the prisoner requested 
the court to charge the jury:-

1. "That if upon the whole evidence they are of the opinion that it 
was more probable that the prisoner was insane so as not to be respon· 
sible for his acts, than that he was sane, they ought to find him not 
guilty by reason of insanity. 
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2. "That though if the jury find the prisoner committed the offence, 
the burden of the proof is on him to remorn the natural presumption of 
sanity, yet that the jury must be satisfied beyond a i·easouable doubt 
that be was a sane man and responsible for his acts, or it is their duty 
to find him not guilty, by reason of insanity." 

Among other things, the court did say to the jury: "That a man is 
not to be exc·usell from responsibillty, if he has capacity and reason 
sufficient to enable him to distinguish between right and wrong, as to 
the particular act be is then doing. He must have a knowledge or con
sciousness that the act be is doing is wrong and criminal, and will sub
ject him to punishment. In order to be responsible, he must have 
sufficient power of memory to recollect the relation in which be stands 
to others, and in which others stand to him; that the act be is doing is 
contrary to the dictates of justice and right, injurious to others, and a 
violation of the dictates of duty. 

''On the contrary, although tile person may be laboring under partial 
insanity, if be still undcrst::rnds the nature and character of his act and 
its consequences, if be has a knowledge ihat it is wrong and criminal, 
and a mental power sufficient to apply that knowledge to bis own case, 
and to know, if he docs the act, he will do wrong and receive punish
ment, such partial insanity is not supposed to exempt him from respon
sibility for criminal ac.:ts . If it be proved to the satisfaction of the jury, 
that the mind of the accused wns in a diseased and unsound state, the 
question will be, whether the disease existed to so high a degree that, 
for the time being, it overwhelmed the reason, conscience and judgment, 
and whc::hcr the prisoner, in committing the act, acted from an irre
sistible and unc:;ntrollablc impulse. 

11 If so, the act wns not the ac:t of n. voluntary agent, but the involun
tary net of the body, nithout the concurrence of the mind directing it. 
Enry mnn is to be presumed to be sane, and to possess a sufficient de
gree of reason to be responsible for his crimes, un:il the contrary be 
pro>ed to the satisfaction of the jury, and to establish a defence on the 
ground of insanity, it must be clearly proved that, at the time of com
mitting the act, the party accused wns laboring uncler such a defect of 
reason from disease of mind as not to know the nature and quality of 
the act he was doing, or, if he <lid know it, that be did not know what 
was wrong i and that be was not therefore a moral agent, responsible in 
a lrgal sense for his acts, and a proper subject. for punishment. One 
kind of insnnity known to our law was'' monomania/' where the mind, 
in n. disc.nsC'cl state, broods OYCl' one iden, and cannot be reasoned out 
of it; and in tllis case, in order to find the act of the prisoner, if com-

31 
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mittcd ·by him, to be not criminal, the jury must be clearly satisfied it 
was the result of the disease, and not of a mind capable of choosing i 
that it was the result of uncontrollable impulse, and not of a person 
acted upon by motives, and governed by the will. 

"On the other hand, it devolved upon the State to show that the pris
oner committed the act as charged, with the malicious intent to kill ; 
and that the jury must be satisfied of the existence of such malice, at 
the time, beyond a reasonable doubt, in the prisoner, and that he bad 
sufficient degree of mental capacity or sanity, as to render him a fit 
subject of punishment upon tbe principles before suggested." 

The cow·t declining to charge otherwise than as before stated, the 
counsel for the prisoner excepted. The jury having rendered their ver
dict against the prisoner, he moved that the verdict be set aside, and 
for a new trial. 

E. A. Hibbard, for the respondent. 
Blair, for the State. 
BELLOWS, J. -The defendant's counsel requested the court to charge 

the jury that if it was more probable that the prisoner was insane tLan 
otherwise, it was their duty to find him not guilty by reason of insanity i 
and, also, that although the burden was on the prisoner to rcmO\'C 
the natural presumption of sanity, the jury must be satisfied, beyond 
a reasonable doubt, that he was a sane man, or else acquit him. 

But the court declined to charge the jury according to either request, 
unless it be found in the direction " that tlie jury must be satisfied of 
the existence of such malice at the time beyond a reasonable dou ht, in 
the prisoner, and that he had a sufficient degree of mental capacity or 
sanity to render him a fit subject of punishment, upon the principles 
before suggested.'' 

If the term • • beyond a reasonable doubt•• could be applied to the 
finding of the jury in respect to the sanity of the prisoner, it must be 
regarded as a full compliance with both branches of the request; 
because if his sanity was established beyond all reasonable doubt, there 
could be no ground to claim that he was probably insane. But we 
think the term 11 beyond a reasonable doubt'' cannot be so applied, or at 
least not necessarily ; and this is indicted by other parts of the charge, 
in which it is stated, in substance, that to overcome the presumption of 
sanity, it must be clearly proved that the prisoner was laboring under a 
disease of mind as to render him unable to discriminate between right 
and wrong; and again, that to find the act not criminal, they must lie 
clearly satisfied that it was the result of the diseru;e, and not of a mind 
capable of choosing. It must hl• taken, then, that the judge declined 
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to charge the jury that it would be sufficient if the prisoner's evidence 
rendered it more probable that be was insane than otherwise; or that 
they must be satisfied beyond a reasonable doubt that he was sane, and 
responsible for hh:; acts. It must be taken, also, that evidence had been 
adduced tending to prove the prisoner's insa1Jity i otherwise there was 
no occasion to give any instructions upon the subject. 

Upon this state of the case, two questions arise: -
1. Is it enough that the proof should render the insanity more prob

able than otherwise? 
2. Ought the prisoner to be found guilty, when, upon the whole evi

dence, there is a reasonable doubt of his sanity? 
Upon a careful examination of the questions, both upon principle nnd 

authority, we are of the opinion that the jury ought not to return a Yer
dict of guilty, so long as a reasonable doubt rests in their minds of the 
prisoner' s capacity to commit the offence charged, o.nd this, of course, 
is an answer to both questions. Nor do we think it n.t all material 
whether the proof of insanity comes from the Government or the accused, 
or pa.rt from each i but, however adduced, it is incumbent upon the 
prosecutor to satisfy the jury beyond a reasonable doubt of the exis
tence of all the elements, including the necessary soundness of mind, 
that constitute the offence. 'Ve arc aware that there is conflict in the 
adjudged cases upon this subject, and that highly respectable authori
ties hnxe maintained that when insanity is set up as a defence, the burden 
of proof is thrown upon the respondent, by force of the natural pre
sumption of sanity, and that he must establish his defence by a pre
ponderating weight of evidence; and that some cases have even gone 
so far as to hold that it must be sufficient to remove all reasonable <loubt 
of the insanity, as in the case of State v. Spencer, 1 but we are unable to 
assent to either view, for reasons which we shall proceed to state. 

Tbe rule in criminal cases requiring the prosecutor to establish the 
guilt of the accused beyond a reasonable doubt, has its origin in the 
humane maxim, that it is better that many guilty persons escape than 
that one innocent person should suffer. This maxim, obviously, is not 
founded upon any technical rule or system of pleading, but is based 
upon the broad principles of justice, which forbid the infliction of pun
ishment until the commission of the crime is to a. reasonable certainty 
established. 

It has received the sanction of the most enlightened jurists in nil 
civilized communities, and in all ages ; and with the increasing regard 

1 21N.J. (L.)196. 
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for human life and individual security, it is quite apparent that tbe 
energy of the rule is in no degree impaired. When the e,·idcnce is all 
before the jury, they are to weigh it, without regard to the side from 
which it comes, and determine whether or not the guilt of the prisoner hns 
been established beyond a reasonable doubt. To hold that the quantity 
and weight of the evidence is in any degree affcctc<l by the faC.'t tlrnt the 
prosecutor bas been able to make a case without introducing any matter 
in excuse or justification, is clearly contrary to the spirit of the rule, 
and is giving to nierc form an effect which, in many cases, must be con
templated with great pain i inasmuch as juries might feel bound to find 
the prisoner guilty of a capital crime, when, in ihtir consciences, they 
bad serious doubts of the existcuce of malice or of mental C:flJXH:ity 
sufficient to charge the prisoner. Such n. doctrine must ine\'italJly lead 
to a constant struggle on the part of the prosecutor to prom bis case 
without introducing any eYidence of tbo:se facts or l'ircum~tanc:cs upon 
which the respondent h; understood to rely. In a large number of 
cases, with skilful management, he might succeccl 1 and thus depri\'C the 
accused of that protection which the rule, independent of all tecbni· 
cality or matters of form, was designetl to afford. 

The conUict which exists has probably arisen, in a great degree, from 
an attempt to apply to criminal causes the rules which govern tbe trial 
of issues in civil causes. In the latter, where the defendant sets up 
matter in excuse or ~woidance, he must establish the drfence by a pre
ponderance of proof; and by analogy it has sometimes been helcl 1 in 
criminal cases, that matters of defence arising from accident1 necessity. 
OL' infirmity, must he established by a like preponderance of proof. Jn 
some cases it bas been carried so far as to require the same quan
tity of evidence to prove such matters of defence as to proYe the 
commission of the crime, nnmely, enough to remove all reasonable 
doubt. But we think there are marked distinctions between the two 
classes of trials, and that the rules as to the weight of evidence or bur
tben of proof in civil cases, are not safe guides in criminal causes. In 
('.j,·il causes the burthen of proof is, in general, upon the paity who 
maintains the affirrnath·e i and, when thrown upon the defendant it is 
because he sets up by his plea, matters which arnid the effect of the 
plaintiff's allegations, but do not deny them. It is, therefore, right 
tbat tbe burthen of proof should be upon him to establish the truth of 
such matters in avoidance by a preponderance of evidence, especially 
as nothi11g more is required tllan to render the truth of such matters 
more probable than otherwise. In criminal causes, the trial is usually 
ba.J upon a plea that puts in issue all the allegat' ons in t'1e indictment 
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and, upon every sound principle of pleading and evidence, the burthen 
is upon tbe prosecutor to sustain them by safo~factory proofs. A sys
tem of rnles, therefore, by which the burthen is shifted upon the ac
cusC'd of showing any of the substantial allegations in the indictment to 
be untrue, or, in other words, to prove a negative, is purely artificial 
and formal, and utterly at war with the humane principle which, in. 
favote1n vitcc, requires the guilt of the prisoner to be established beyond 
reasonable doubt. Not only so, but, fairly considered, such a system 
deri\·es no countenance from the rules whic:h govern the trials of civil 
causes, inasmuch as in respect to all the allegations in the declaration, 
provided they are put in issue, the burthen of vroof, in general, rests 
with the plaintiff. 

The indictment in this case is for an assault with intent to commit 
murder; and, by the well settled definition of the offenGe, murder 
is where a person of sound memory and discretion unlawfully kills any 
reasonable creature in being under the peace of the State, with malice 
aforesaid, either express or implied. To justify a conviction, all the 
elements of the crime, as here defined, must be shown to exist, and to 
a moral certainty, iucluding the facts of a sound memory, an unlawful 
killing, anU malice. As to the first, the natural presumption of sanity 
is pi·ima, facie proof of a sound memory, and that must stand unless 
there is other evidence tending to prove the contrary; and then, whether 
it come from the one side or the other, in weighing it, the defendant is 
entitled to the benefit of all reasonable doubt, just the same as upon the 
point of an unlawful killing or malice. Indeed, the want of sound 
memory repels the proof of malice, in tlle same way as proof that the 
killing was accidental, in self-defence, or in heat of blood; and there 
can be no solid distinction founded upon the fact that the law presumed 
existence of a sound memory. So the law infers malice from the 
killing when that is shown, and nothing else; but in both cases the in
ference is one of fact, and it is for the jury to say whether, on all the 
evidence before them, the malice or the insanity is proved or not. In-• 
deed, we l·egard these inferences of fact as not designed to interfere in 
any way with the obligation of the prosecutor to remove all reasonable 
doubt of guilt; but are applied as the suggestions of experience, and 
with a view to the convenience and expedition of trials, leaving the evi
dence, when adduced, to be weighed without regard to the fact whether 
it come from one side or the other. 

0lll' opinion, then, is that the inference which the Jaw makes of 
sanity, malice, and the like, is to be regarded as merely a matter of 
evidence and standing upon the same ground as the testimony of a 
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witness i 1 and in this respect is like the presumption of innocencc. 2 

Nor does it shift the burthen of proof in the sense of changing tbe rule 
.as to the qu::mtity of evidence; but is merely vrim.a facie proof of the 
-sanity, or malice, upon which, otller things being shown, the jurymay 
-find a. verdict of guilty. If further evidence is offered upon tbe point, 
by either party, tending to repel the presumption, the wbole must be 
weighed by the jury, who are to determine whether theguiltof the pril:louer 
is established beyond a reasonable doubt. The criminal iutent must be 
proved as much as the O\'ert act, and without a sound mind such intent 
could not exist; and the burtben of the proof must alwnys remain with 
the prosecutor to prO\'e both the act and the criminal intent. 

In the English courts, the direct question does not appear to have 
been discussed, though it is laid down by the elementary writers that 
when the defence is insanity, the burthen of proving it is upon the 
prisoner.3 In Foster's CrownLaw,4 it is said: 1

' In every charge of mur
der, the fact of killing being first proved, all the circumstances of acci
dent, necessity, or infirmity al'e to be satisfactorily pro,·ed by tbe 
prisoner, unless they arise out of the evidence produced against him i 
for the law presumeth the fact to have been founded in malice, until the 
contrary appearetb; and \'Cry Tight it is that the law should so presume. 
The defendant, in this instance, standeth just upon the same ground 
that every other defendant cloth ; the matter tending to justify, excuse, 
or alleviate, must appear iu eYidence before he can arnil himself of 
them." So it is laid down in 1 East on Criminal Law. 5 and Hawkins' 
Pleas.6 On this point Ombys Case 7 is relied upon as a leading ca.sc; 
but it will be observed tllat the question of the quantity of the evidence 
was not at all considered, and its weight, as an authority, is greatly dimin
ished by the fact that it was there held that whether there was malice or 
not, was a question of law; and so, also whether the act was deliberate or 
in the beat of passion. In the opinion of the judges, in answer toques
tions propounded by the House of Lords,s TrNDALL, C. J., sap: 

•" E\·ery ma.n is presumed to be sane and responsible for bis crimes until 
the contrary is shown to the satisfaction of the jury; and that to es-

1 Greeul. Ev.,sccts.33,34. 
"8ceSuttonv.Sadler,1Eng.C. L. 8i. 
~ Rose. Ev. {15th,\ m. ed.) 1!»4; Russ. on 

Or. 10, citing Bellingham's Case, 1 Collinson 
-Oll Lunacy,636, nndRosc.Ev. 916, and note 

;:d~::o~d t~:oj~~;/t:;t~o ~~l~l:~;v~~~: ~I~~ 
1ence,itougbttobeproved,beyondrea-

sonable doubt, that the respondent wa& 

•p.255. 
•p.224,230. 
'Ch.31,sect.32; •Bl.Com.201. 
1 Reported 2 Str. i66, and, also, in Ld. 

Raym. ISl5,anrtdecidedinl727. 
BRe1lOrled 111 note to Reg.v. Illgginson, 

l O.& K.130. 



BUHDEN OF PHOO:E' ON Pr.ISONER. 487 

Of Facts Particularly Within His Knowledge. 

tablish a defence on the ground of insanity, it must be clearly proved 
that, at the time of committing the act, the party accused was laboring 
under such a defect of reason, from disease of mind, as not to know 
the nature and quality of the act he was doing, or if he did know it, 
tlmt be did not know it was wrong." 

Another class of cases in the English courts, are referred to in Whar
ton's Criminal Law, 1 as cases where the facts of the prosecution are 
conceded, but the defendant sets up some matter in excuse or avoid
ance i in which event it is said that the. presumption of innocence no 
longer works for the defence, and such matter of excuse or avoidance 
should be proYecl by the defendant by a preponderance of testimony. 
The cases cited in support of this doctrine are prosecutions for selling 
liquor without license, shooting game without the necessary qualifica
tions, practising medicine without a certificate, and the like. Some of 
these cases were civil suits, brought for the penalty, and the substance 
of the doctrine held in them all, was, that the affirmative of the facts 
being with the defendant, and mntter being peculiarly within bis knowl
edge, the burtben of proof w::ts upon him. But the question before the 
cou1t in tliis case was not considered, and it was nowhere announced 
tlrn.t in case evidence was adduced by the defendant, tending to prove 
such fact, the jury must require that it should be made to preponderate 
in his favor. 

It will be perceived, then, that according to the general statement of 
the English doctrine, which is fairly expressed in the extract from Fos
ter's Crown :Law, which we have quoted, the obligation of proving any 
circumstances of accident, necessity, or infirmity, which may be set up 
as a defence to a charge of murder or other crime, is thrown upon the 
prisoner; unless such proof arises out of the eYidcnce offered by the 
prosecution. It is said, indeed, that such circumstances must be satis· 
factorily proved; but it is not stated by what quantity of evidence, 
whether such as to preponderate in favor of the prisoner, or whether he 
is to be entitled to the benefit of reasonable doubts, as in other cases. 
When we consider, however, that the passage clearly applies to every
thing which rebuts malice, whether by showing that the act was justifia
ble, was clone in necessary self-defence, or that the prisoner was not 
capable of committing the crime by reason of insanity, it may well be 
urged that nothing more was intended than this. If tbe prosecmtor bas 
proved the commission of the offence without disclosing any circum
stances of justification, necessity, or infirmity, or otller matter of de· 

pp.21J.1,2G;;i. 
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fence relied upon by the accused, then the burtben will he upon the 
latter, to offer so much proof of the matters constituting bis defence, as 
will, upon the rules of law, entitle him to a. verdict of not guilty. Not 
that his proof shall be sufficient to establish su<:h facts by a preponder
ance of evidence, but sufficient to entitle him to an acquittal. If it were 
net so, what shall be the n1le when some eYi<lence of the matter in excuse 
or justification unavoidably creeps in with the government proof, and 
still the accused offers more to the same facts? To hold tlint tile rule 
upon which the life or death of a. human being may depend, is to be 
affected by a circumstance so triYial before any enlig-htened conscience, 
would be gidng to mel'e form a weight wholly incont:iistcnt with the 
humane spirit of our criminal laws. In the opinion of T1xnAL1., C. J., 
before cited, which was given without argument, and without the atten
tion of the court being dis~inctly drawn to this point, it is by no means 
clear that any different rule, as to the quantity of evidence, was int.ended 
to be announced, although there may be some expression tending that 
way. 

ln Commonwealth v. Yotk,1 it was decided that the malice was to be 
inferred from a wilful and voluntary killing, unless it was proved by a 
preponderance of evidence, by the accused, that the act was done in an 
affray in the hen.t of blood. The opinion was pronounced by S1L\W1 C. 
J., after a most able and thorough examination of the authorities, and 
it is apparent that be gave gren.t weight to the statement of Sir l'IIICIIAEL 

FOSTER, which we hnxe cited. The court, however, were not unanimous, 
'VILDE, J., having delivered an able dissenting opinion. !n the previous 
case of Commomceallh v. Rogel"s, 2 it wns held that the orc.l inury pre
sumption of sanity must stand, until rebutted either by evidence offered 
by Government or by the prisoner; and in either case, the CYidence must 
be sufficient to establish the fa<.:t of insanity. Subsequently, in Com· 
montcea.lth v. Hawkins, 3 the doctrine of Commonwealth v. rork w3.S re~ 
!;tricted by SrTA w, C. J., to cases where killing was proved, and nothing 
else; but it was held tha.t where the circumstn.nces were fully :shown1 

the burden was upon the State to show tlle malice beyond a reasonable 
doubt. The cases of Commonwealth v. Rogers and Commonwealth v. 
York, put upon the same ground the rebutting of malice, by showing 
that the act was done during an affray, in the heat of passion, ancl that 
by reason of insanity, the accused was incapable of malice. And it is 
qu ite obvious, we think, that in principle there is no difference; in both 
cases the same element of the crime is proved not to exist, and the in-

'3Gtay,463. 
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cliclmcnt therefore is not sustained, and to that effect is the doctrine of 
the passage before ciled, from Foster's Crown Law. 

The general doctrine of Conimonwealth v. York has been followed in 
several of the American courts, gfring it as authority. I The doctrine of 
Commonweulth "· Yotk has since been greatly shaken, if not overthrown, 
in Commonwe'lllh v. Mcf{ee, 2 in an able opinion of BIGELOW, J., which 
decided that where evidence of the facts constituting a justification 
came from both sides, the burden of proof remained on the Go,·ernmcnt 
throughout, to remove all reasonable doubt of guilt i and the reasons 
assigned :::ipply with equal force, when such eYidence all comes from the 
prisoner. It is true, thatthelearnecl juclgesays: ''Thcremaybccascs 
where a defendant relies upon some c1istinct, substantial ground of de
fence-, not necessarily connected with the transaction on which the in
dictment is founded, in which the burden of proof is shifted upon the 
defendant;'' aud he instances the ca.se of ini::anity, but expresses no 
opinion upon it. It was, however, belrl in the subsequent case 3 that the 
burden of proof resting on the GoYernment, is sustained so far as the 
defendant's mental c:tpacity is concerned, by the presumption of sanity, 
until rebutted and overcome by a preponderance of the whole evidence; 
thus giYing to the presumption of sanity an effect that is not gi,·en by 
the doctrine of Com11ionivealth v. Mcl{ee, to the presumption of malice; 
which, nevertheless, a.s we thi:~k, stands upon the same ground. .Ac
cording to these decisions, then, the rule in l\Ias::;achusetts, as to the 
quantity of evidence to establish a defence, arising from accident or 
necessity, now corresponds with the Yiews we en~ertain; and with our 
construction of the passage cited from Foster's Crown Law i and the 
principle of the rule includes, also, the defence arising from insanity, or 
infirmity. 

In accordance with our views is the doctrine of People v. McCann,4 

where the subject is most ably discussed. 5 

Such, also, we think, bas been the course of trials in this State. It 
was clearly so on the trial of Corey, in Cheshire county, for murder, in 
1830, October term, before the Superior Court of Judicature, RtcnARD
soN, C. J., presiding, where the defence set up was insanity. The court 
charged the jury that the Stn.te had no claim to their verdict until tl.Jey 
were satisfied, beyond all reasonable doubt, that the prisoner was guilty; 

People ''· Milgnte, 5 Cal. 12i; Graham v. 
Commonwealth, JG Il. )Ion. G87; State 1.'. 

StRTk,IStrob.479; St:lle ·v.Speneer,2IN.J. 
{L) 100. 
'l Gray,61. 
I Commonwcalthv. Eddy, i Gray,583. 

• 16N. Y.58. 
~ Obletrce v. State, 28 Ala.692; United 

States e. i\leGlue, 1 Curt. I, 7 Law Rep. (N. s.) 
439, by Sprague, J.; 1 Am. Lead. Cr. Cases 
847,andnote,andcasescited. 
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and in that case the only question was whether he was insane, the guilt 
otherwise being clear. 

So was State v. Prescott, tried in Merrimack county, September, 1834 1 

before R1c11ARDSON, C. J. In that case, which was for the murder of 
)irs. Cochran, the fact of killing was also clear, and the only defence 
was insanity. The judge charged the jury, tliat it was their duty not to 
pronounce the respondent guilty until every reasonable doubt of his 
guilt was removed from their minrls. And, again, he said, "we are of 
the opinion that if, under all the circumstances of the case, you ban 
any reasonable ground to suppose that tile prisoner could not have ha.d 
the use of his reason, you are bound to acquit him." 

'Vith these views of the law, and the course of our own courts, there 
must be 

Anew trial. 

BURDEN OF PROOF ON PROSECUTION. 

PEOPLE ''·MCCANN. 

[lGN.Y.58.) 

In the Court of Appeals of New Yo1·k, September, 1867. 

lion. liTRA'1 DENIO, 1 
" ALEXANDER S. JOHNSON, 

II GEOltGf~ F. CO:\ISTOCK, 

:: ~~::~f~~.LB,~~~;~x, Judges. 

" ALONZO C . P,\IGE1 

" 'VILLIAl\1 II. S11AXKL1o::o;o 1 I 
" LEVI F. BOW.f~:S- 1 J 

Burden of Proof-Erroneous charge.- On n trial for murder where the defencewaa 
insanity, the judge chal'ged the jury that sanity being tt.e normal state of the mind 
tbereisno presumptionofinsanily;thatthe burden of Jlrovingiti.supon the prisoner; 
thatafailureto (lroveit,likca failurctoproveanyotherfact,lsthemi'tfortuneotthe 
party attempting the proof, and that they must be satisfied of his insanity beyond a 
reasonable doubt; otherwise they must convict. Held, error. 

WRIT OF ERROR to the Supreme Court. 
Tbe prisoner was indicted for tbe murder of bis wife. The killing 

was not controverted, but the defence rested entirely on the ground that 
be was in a. state of insanity at the time the crime was committed. 
Evidence was received upon this point, and the presiding judge gave 
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instructions to the jury in rel:ition thereto which nre set forth in the 
following opinions. The prisoner was convicted. 

Lyman Tremain and Rt~fus w: Peckham, for the plaintiff in error. 
Hamilton Harris, for the People. 

BOWEN, J. -On the trial of the prisoner, the presiding justice 
charged the jury, among other things, as follows: "The fa.ct of the 
killing is admitted ; that the act was done by the prisoner is not dis

puted i thus the issue is really reversed from the usual one. The ques
tion of his insanity is matter of positiYc defence, to be affirmatively 

pro\·ed; a failure to prove it is (like the failure to prove any other 
fact} the misfortune of the party attempting to make the proof; and 

in this case, as in all cases of fact, you are not to presume what has not 
been proved, under the distinctions and upon the principles already 

gh·cn you. The act being plainly committed, and that the prisoner did 
it being undoubted, and the defence set up on his part that he was 

insane, the burden of the proof is shifted. In the proof of the deed 
itself, if any reasonable doubt be left on your minds, the prisoner is to 

be ncquitted i but as sanity is the natural state, there is no presumption 
of insanity, and the de.fe1ice •1r1.wst be vroved beyond a. reasonable doubt. 

If ( cann1ssing ihe whole e\'itlencc on the legal principle laid down i11 the 
chn.rgc) the prisoner hn.s satisfied you so far beyond a reasonable doubt 

that you find that he 'rns at the time of the killing so far really insane 
as not to be responsible (under the distinctions stated to you) for this 

particular act, you acquit; otherwise you cannot." 
'Vhen an erroneous ruling or an erroneous charge is excepted to, the 

judgment is reversed, unless the appellate court is satisfied that the 

party could not have been prejudiced thereby; but this act requires a 
reversal only where the court is satisfied that the party has been actually 

prejudiced; nnd I do not see bow the court can ordinarily be thus 
satisfied, unless upon a review of the whole evidence introduced upon 

the trial, n. very small portion of which is before us in this case. 
The prisoner's counsel, howe,·er, complain of that part of the charge 

in which the jury were instructed, in effect, that unless they were satis
fied, beyond n reasonable doubt, that the prisoner was insane at the 

time of the homiciUe, he was not entitled to a verdict of acquittal on 

that ground. If this part of the charge "V'as erroneous, I think it must 

be held that the verdict was, in the language of the statute, '' against 
law." That the deceased died from blows inflicted by the prisoner was 

not disputed upon the trial, tbc only defence interposed being insanity; 

auU :i.s evidence was introduced tending to substantiate the defence, the 
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verdict should have been predicated upon correct legal rules applicable 
to such defence. 

It is a general rule, applicable to all criminal trials, that to warrant n 
conviction the evidence should satisfy the jury of the defendant's guilt 
beyond a reasonable doubt, and it has been held that there is a distinc:· 
tion in this respect between ch·U and criminal cases. This rule is based 
upon the presumption of innocence, which always exists in favor of 
every individual charged with the commission of a crime. It i:s al~o n. 
rule, well established by authority, that wllere, in a criminal case, insan
ity is set up as a defence, the burden of pro,·ing the defence is with tile 
defendant, as the bw presumes ernry man to be sane. But! appreben11 
that the same evidence will establish the defence whicJi would prove in
sanity in a civil case. The rule requiring the evidence to satisfy the 
jury beyond a reasonable doubt is one in favor of the individual on 
trial charged with crime, and is applicable only to the general conclu
sion, from the whole evidence, of guilty or not guilty. 

1n State v. Spencm·, 1 Chief Justice Hornblower laid down the rule 
tbnt in order to acquit a person on the ground of insanity, the proof of 
insnnity, at the time of committing tlie act, ougllt to be as clear and 
satisfactory as the proof of committing the act ought to be, in order to 
find a sane man guilty. 

But, with all clue deference, I think the rule is incorrect in principle 
and contrary to the ancient authorities, especially if, as is said by cle
ment:iry writers, a jury is authorized to find n. fact, when the effect 
will lie to charge an individual with a debt, from evidence less satisfac
tory than when it will convict him of a crime. 

In Comrnonwealth v. ]{imbcdl 2 it was licld that a charge, in a criminal 
case, that where the Government had made out a prirnafacie case, it was 
incumUent upon the defendant to restore himself to that presumption of 
innocence in which be was at the commencement of the trial, was erro
neous, and that the instruction should ha,·e been tliat the burden of 
proof was upon the Commonwealth to prove the guilt of the defendant, 
and that he was to be presumed to be innocent unless the whole e\•i~ 

dence in the case satisfied them he was guilty. 
In Commonwealth v. Rogers, 3 the defendant was tried on an indictment 

for murder, and insanity was set np as a defence; and after the jury had 
retired to consider of their verdict 1 they returned into court to inquire 
whether they must he satisfied beyond a doubt of the insanity of lhe 
prisoner to entitle him to au acquittal. The chief justice, in reply, in· 

1 21N. J, {L.)196. 
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~tructecl them tliat if the preponderance of the m·iclence. was in favor of 
tLe ino.;anity of the prisoner, they would he authorized to find him insane. 

In Commonwealth Y. rork, 1 the defendant was tried for homicide i 
nnd in answer to a question from the jury" bethcr it was for the pris
oner to ·prove provocation, or mutual combat, and wbether be was to 
have the benefit of any doubts upon tha.t subject, the judge who prc
si<led at the trial said in reply, among other things, u that the rule of 
law is, when the hc:t of killing is proved to have been c:ommitted by 
the accused, and nothing further is shown, tlie pre~umption of law 
is that it is malicious, and an act of murder, and that the proof of mat
ter of excuse or e:\."i:enuation lies on the accused; • • • but when 
there is any e'idence tending to show excuse or extenuation, it is for 
the jury to draw the proper inferences of fact from the whole evidence, 
nrHl decide the fact, upon ·which the excuse or extenuation depends, ac
cording to the preponderance of m·idence. '' 

I think the pa.rt of the charge complained of is erroneous, and that, 
nlthough no exception was ta.ken, the error is ~uch that, under the pro
visions of the stn.tute al>ove referred to. the judgment sliould be re
,·ersed for that cause; and if I am right in the above conclusions, it is 
unnecessary to consider the other questions in the cnse. 

Buowx, J . -I cannot give my assent to the legal presumption em
bra.cetl in the charge of the judge upon the trial of this action; I 
think it at variance with sound reason and the just and humane princi
ples of the eommon law. The killing by violence was clearly made out by 
the proof, and the defence was insanity. The judge, in the c:harge, 
treated the condition of the prisoner1 s mind as a thing separate from 
the act which constituted the crime, and the delusion or defect of na
son unckr which it was all..:gcd the act was committed to be affirmatively 
establbhed by the prisoner, like those defences in ciYil actions wllich 
admit the cause of action, but ins:st it has been determined by some 
subsequent matter; that until 01e homicide is made out to the St1.tisfoc:
tion of the jury, the burden of proof is upon the People, and if there 
is nny doubt, the prisoner is to ha,·e the benefit of it; but whenever the 
killing is proved or admitted, and the question of sanity arises, the issue 
nnd the burden 1 as well !l.S the party to be benefited by the existence of 
area .... onable doubt, arc changed. If the princ:ipal question, and indeed 
the only question litigated, is involved in so much uncertainty that the 
jury were unable to say whether tLe prisoner was sane or insane -
whether, in fact, he was a responsible creature or one withont reason, 

19Mclc.93; jllostonLR.510. 
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their duty was to convict, and not to acquit. This is the theory of the 
charge. It is very technical and artistic, and strictly applicable to de· 
fences in civil actions upon matter arising subsequent ors pnrn.te from 
the cause of action, hut not to crimes which consist of nets coupled 
with intentions animating minds capable of reason and reOection, nnd 
of comprehending the distinction between right and wrong. So th:it 
there may be no misapprehension, I quote from the charge as I find it 
in the bill of exceptions. "The fact of killing," said the judge, u is 
admitted; that the act was done by the prisoner is not disputed; thus 
the issue is really reversed from the usual one. The question of insan. 
ity is matter of positive defence, and it is a defence to be affirmatively 
proved; a failure to prove it is (like the failure to prove any other fact) 
the misfortune of the party attempting to make the proof; and in this 
case, ns in all other cases of fact, you are not to presume what bas not 
been proved, under the distinctions and upon the principles already 
given you. The act being plainly committed, and that the prisoner did 
it being undoubted, and the defence set up on bis part that he was in· 
sane, the burden of proof is shifted. In the proof of the deed itself, 
if any l'easonable doubt be left on your minds, the prisoner is to be ac
quitted; but as sanity is the natural state, there is no presumption of 
insanity, and the defence must be proved beyond a reasonable doubt. 
If (canvassing the whole evidence on the legal principles laid down in 
the charge) the prisoner has satisfied you so far, beyond a reasonable 
doubt, that you find tluit he was at the time of the killing so far really 
insane as not to be responsible (under the distinctions stated to you) 
for this particular act, you acquit; otherwise you cannot." 

It certainly is trne that sanity h; the normal condition of the human 
mind, and in dealing with acts criminal or otherwise there can be no 
presumption of insanity. But it is not true, I think, upon the traverse 
of an indictment for murder, when the defence of insanity is interposed 
and the homicide admitted, that the issue is reversed and the burden 
shifted. The burden is still the same, and it still remains with the pros· 
ecution to show the e:xistence of those requisites or elements which con· 
stitute the crime; and of these the intention or malus animu.~ of the 
prisoner is the principal. The doctrine of the charge proceeds upon 
the idea that the homicide is per se criminal; that the mere destruction 
of human life by the act of another is, without any other circumstance, 
murder, or some of the degrees of manslaughter. "The fact of kill
ing," says the judge, "is admitted; that the act was done by the 
prisoner is not disputed; thus the issue is really rm·ersed from the usual 
one.'' It is doubtless true that when the killing by the prisoner is es-
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t3.blisbecl by proof, the law presumes malice and a sufficient understand
ing and will to do the act. The malicious purpose, the depravity of 
heart, the sufficient understanding and will must, however, actually ex
ist. They are each of them as much of the essence of the crime as the 
act of killing. The rule which presumes their existence is a rule of ev
idence, and nothing else, and when the Jaw presumes their e.."Xistence, it 
recognizes and demands their presence as essential to constitute the 
crime. The jury must conscieutiously belieYe they exist, or else they 
cannot convict. The killing of a human being by another is .not neces
sarily murder or manslaughter. It may be either excusable or justifia
ble. It may have been effected under either of those conditions referred 
to by the elementary writers, in which the will does not join with the 
net, and then it is not criminal. 

We must be careful to distinguish between what constitutes proof, 
including those presumptions which the law regards as equivalent to 
proof in a criminal case, and what we understand by the burden of 
proof. By the onus pi·obandi, I unclerstand 1 is meant the obligation 
imposed upon a party who alleges the existence of a fact or thing, nec
essary ir1 the prosecution or defence of an action, to establish it by 
proof. It may be pro,·ed by the production of evidence in the usual 
way; or the law, under certain circumstances, in certain cases may 
presume its existence witbouf proof. But it is nevertheless a part of 
the case of the party who alleges its existence, and to be made out be
yond any reasonable doubt. Whenever it may be presumed to exist, in 
the absence of proof, the presumption may be repelled, and overcome 
by evidence; and whenever the repelling pl'Oof leaves the fact to be es
tablished in doubt and uncertainty, the party making the allegation is to 
suffer, and not his adversary. Sound memory and C.iscretion at the time 
of killing is oftentimes the only material question upon the trial of an 
indictment for murder. They are essential elements of the crime, to be 
established upon the trial as a part of the case of the prosecution. A 
vicious will, without a vicious net, says Blackstone, 1 is no ciYil crime. 
So, on the other side, an unwarrantable act, without a vicious will, is no 
crime at all; so that to constitute a crime against human laws, there 
must be first, n vicious will, and secondly, an unlawful act, consequent 
upon such vicious will. If there be a doubt about the act of killing, all 
will concede that the prisoner is entitled to the benefit of it; and if 
there be any doubt about the will, the faculty of the prisoner to discern 
between right and wrong, why should he be depriYed of the benefit of 
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it, when both the act and the will are necessary to make out the crime? 
The same writer also remn.rks that where there is a defect of unclcrstnnd
ing, the will does not join with the act; for where there is no discern 
ment there is no choice, and where there is no choice there can he no 
net of the will, which is notbing else but a determination of one's C'hoicc 
to do, or abstain from, a particular action. He, therefore, that has no 
m;derstanding can have no will to guide his conduct. I am not contro
verting the legal presumption in favor of sanity until the contrary np
pcars. I am not dealing with legal presumptions of any kind. I nm 
treating of doubts and uncertainties touching guilt or innocence, which 
arise upon the trial of most capital offcnccs 1 and of the obligations 
which the law imposes, and which reason and humanity demand, that 
such doubts and uncertainties shall be removed before there can be a 
conviction and a consequent deprivation of life. 

It is worth while now to turn to the definition of the crime. at common 
Jnw, as given by the old writers, in order to see of what it con~ists. The 
statute has introduced some slight modifications, but for all the pur
poses of the present inquiry the definition remains the same. It is thus 
defined by Sir EDWAHD COKE: 1 ''When a person of sound memory and 
discrimination unlawfully kil1eth any reasonable creature, in being, and 
under the king's peace, with malice aforethought, express or implied." 
It is to be remarked that e,·ery member of this sentence is of the 
weightiest import in determining the constituents of the crime. The 
killing must have been effected by a person of sound memory anrl dis
cretion. It must have been unlawful killing; that whic:h is deprived of 
life must have been a reasonable creature in being, under the king's 
peace, and the killing must have proceeded from malice, expressly 
proved or such as the law will imply, which is not so properly spite or 
malevolence to the deceased as any evil design in general; the dictate 
of " a wicked, depraved and malignant heart.,, £,·ery one of these 
things must have existed, in order to make out the crime, and they must 
be proved or presumed upon the trial to have existed, or the pri~oner is 
to be acquitted. They are primarily a part of the case for the prosecu
tion, to be established to the satisfaction of the jury beyond any rea· 
sonable doubt. The law presumes malice from the mere act of killing, 
because the natural and probable consequences of any deliberate act are 
presumed to have been intended by the author. Bnt if the proof leaves 
it in doubt whether the act was intentional or accidental, if the scales 
are so equally balanced that the jury cannot safely determine the ques-
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tion, shall not the prisoner have the benefit of the doubt? And if be is 
entitled to the benefit of the doubt in regard to the malicious intent, 
shall he not be entitled to the same benefit upon the question of his san
ity, bis understanding? For if he was without reason a.nd understanding 
at the time, the act was not bis, and he is no more responsible for it 
than he would be for the act of another man. The cases which have 
arisen under the license laws, and the English game laws, and when the 
doubt has been upon the existence of the license or the necessary qual
ifications, are not analogous to the present; because the necessary 
qualifications and the license upon which the defendant relied for a de
fence are entirely separate from and independent of the acts which con
stituted the offence. In the Commonwealth v. York, 1 the question in 
dispute was provocation or mutual combat i the Supreme Court of Mas
sachusetts held that " if the case or the evidence should be in equilibrio, 
the presumption of innocence will turn the scale in 'favor of the accused. 
But if the evidence does not leave the case equally balanced, then it is 
to be decided according to its preponderance." In the case of Com
monwealth v. Rogers,2 the defence was insanity; and it was held that 
being in the nature of a confession and avoidance, it must be shown 
beyond a reasonable doubt to entitle the jury to acquit the accused. 
These two cases are irreconcilable in principle, and the reason given for 
the latter is utterly unsound; for the defence of insanity so far from 
confessing the offence and then seeking to a\·oid it, denies absolutely 
the existence of sufficient capacity to incur guilt and commit crime. 
The answer of the judges, as given by TINDALL, Ch. J., in .JfcNagliten's 
Case,a does not by any means dispose of tbe question under considera
tion . He says : " Tbe jury ought to be told in all cases that everyman 
is presumed to be sane, and to possess a sufficient degree of reason to 
be responsible for his crimes, until the contrary is proved to their satis
faction i and thnt to establish a defence on the ground of insanity, it 
must be clearly proved that at the time of the committing of the act the 
party was laboring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act be was doing; 
or, if he did, that be did not know he was doing what was wrong. n 

These expressions are not without their value, but they furnish no guide 
when the question is shrouded in doubt and obscurity. When psycho
logical science shall be able to define with precision the exact line where 
reason leaves and unreason supervenes, then we shall be better able to 
say what is to be considered the clear proof of a defect of reason, re-

82 
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ferred to in this opinion. What wa.s said by IloRNBLO\VER, C. J., in 
Slate v. Spencer, 1 is not consistent with itself. After asserting that, 
when there is doubt of the insanity, the jury ought to find against the 
prisoner, it proceeds to say: it I do nut mean to say that the jury nre 
to consider him sane if there is the least shadow of a doubt on that 
subject, any more than I would say they must acquit a man when there 
is the least shadow of a doubt of his having committed the act. What 
I mean to say is that when the evidence of sanity on the one side, and 
insanity on the other, leaves the stales in equal balance, or so nearly 
poised that the jury have a reasonable doubt of bis insanity, then a man 
is to be considered sane, and responsible for what he does. But if the 
probability of his being insane at the time is, from the evidence in the 
case, very strong, and there is but slight doubt of it, then the jury would 
have a right, and ought, to say that the evidence of his insanity was 
good.•• I find it difficult to reconcile the different parts of this opinion. 
The result, however, seems to be that the jury are to be governed by 
the degree of uncertainty in which the question is left by the proof. 
Whatever has fallen from these eminent men will, doubtless, be ncccptecl 
with the most profound respect; but what they ba,·e said would be en
titled to greater weight, upon the present occasion, did it distinctly 
appear that their attention was directed to the circumstance that, not
withstanding the legal presumption, the sanity of the prisoner's mind is, 
under all the definitions of the crime, to be made out affirmatively upon 
the trial as a. part of the case for the prosecution. I conclude, there
fore, that the judge erred in his charge to the jury. If my brethren see 
no objection to the form in which this question comes before the court 
for review, under the proYisions of the third section of the act of the 
12th of April, 1855, to enlarge the jurisdiction of general sessions of 
the peace in and for the city and county of New York (a subject which 
I have not been able to examine), then the judgment should be rcYcrscd 
and a new trial granted. Whatever may be the event, I haYe deemed 
it a fit occasion to discuss the principal qllestion involved in the judge's 
instructions to the jury, to the end that those who preside at the trial of 
persons accused of capital offences may know whether the presumption 
of innocence applies to all, or only some of the facts which constitute 
the crime. 

All the judges concurring. 
Judgment reversed and new trial ordered. 

I 21N.J, (L.)196. 
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O'CONNELL v. PEOPLE. 

[87N. Y.377.) 

In the Court of Appeals of New York, January, 1882. 

Hon. CHARLES ANDREWS, Chief Justice. 

" THEODORE MILLER, ) 
" ROBERT EAHL1 
" GEORGE F. DANFORTII, Judges. 
" FRA ... ,'CIS M. :FL'l,'Cll, 

" BENJAMIN F. TU.ACY, 

Tbe bu.rd.en of proof is upon lhe prosecution to show by tb.e whole evidence that a person 
cb.argedwitb.crime,allegedtob.avel,eencommilledinastateofinsanity,iesane. 

Ennon to the general term of the Supreme Court, in the Third Judicial 
Department, to review a judgment entered upon an order made September 
:20 1 1881, which affirmed a judgment of the court of general sessions in 
and for the county of Albany, entered upon a verdict convicting the 
appellant of an assault with intent to kill. 

The fact of the commission of the alleged assault by the prisoner was 
proved, and upon his behalf an attempt was made to sbow he was insane 
at the time of the assault. This question was submitted in the follow
ing language: ''You are to determine, from the evidence, whether or 
no he was insa11e at the time of this occurrence. The presumption of 
the law is, in this instance, against the prisoner, as in the other it was 
in his favor. He is presumed to be innocent of the performance of an 
act until he is proven to be guilty. He is presumed to be a sane man, 
and amenable to all the appliances of the Jaw, until he convinces you, by 
eYidence, that he is insane. And he is responsible for the appliance of 
the law U[til he relieYes himself by convincing you that he is insane, 
and not responsible, and by insanity is to be understood, in the sense. 
of the lnw, a diseased condition of the mind and conscience of the 
person so as not to be able to comprehend the nature and quality of the 
act which he does, and so that he is not able to determine the right or 
the wrong of that act. If he can determine those two, the nature and 
quality of the act, and is able to determine whether or no that act is 
right or wrong in the light of God's law, tlien he is not insane, and is 
not relieved from the responsibility attaching to the act which he 
does. • • • If a man does not comprehend the nature and quality 
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of that which be does, and the right or the wrong, then he is relieved i 
if be docs comprehend both, then be is responsible for that which he 
does. If you baxe a reasonabie doubt, from the evictence in this ca e, 
that the prisoner is guilty of this crime, then you should gi,·c him the 
benefit of that doubt, and he should stand upon his acquittal; if you 
have no such doubt, then you should pronounce him guilty." 

At the close of the charge, the prisoner's counsel requested the judge 
to cl~arge, "that if, from the evidence in the case, a reasonable doubt 
arises in the juror's mind as to the sanity or insanity of this dcfenclnnt1 

that be is entitled to the benefit of that doubt." The court: "No, I 
decline to charge that.'' 

A further request to charge, " the defence are not required to estab· 
lish, beyond a reasonable doubt, the insanity of the prisoner; if tbe 
evidence raises a. reasonable doubt whether be was insane or not, be is 
entitled to that doubt. The court: " I decline to charge that." 

The prisoner's counsel excepted to such refusals to charge. Further 
facts appear in the opinion. 

D. Cady Herrick, for plaintiff in error. 
J. H. Clute, for defendant in error. 
D.\NFOn.n1 1 J. -The appellant was convicted of an assault with 

intent to kill. The conviction was affirmed by the general term of the 
Supreme Court, and upon appeal from that deci:;ioe. two points are 
made in his beha.lf. First, that the court erred in charging the jury. 
In support of tliis proposition it is assumed by his counsel that the judge 
charged" that the defence of insanity is an affirmative defence," and 
the prisoner bound to satisfy the jury by proof that be wus insane. 
Seconll, that the court erred in refusing to charge that the defendant 
was entitled to the bencfiL of any reasonable doubt arising on the evi
dence as to his sanity or insanity. We think neither arc well taken. 
The questions upon the trial were first, were the acts chnrgetl com
mitted by the prisoner, and second, at the time of their commission was 
he in such condition of mind as to be responsible for them. If answered 
in the affirmative the acts constituted a crime, and the conviction was 
proper. As to each, therefore, the burden was upon the proset'.:utor, for 
upon tbe existence of both the guilt of the prisoner depended. 

This result follows the general rule of evidence which requires him 
who asserts a fact to prove it. That the first proposition was e:;tab
lished is not denied. The legal presumption that e\~ery man is sane was 
sufficient to sustain the other until repelled, and the charge of the judge, 
criticised in the first point made by the appellant, goes no further. If 
the prisoner gave no evidence the fact stood; if he gave evidence tend-
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ing to overthrow it, the prosecutor might Jlroduce answering testimony, 
but in any event he must satisfy the jury, upon the whole evidence, that 
the prisoner was mentally responsible; for the affirmative of the issue 
tendered by the indictment remained with the prosecutor to the end of 
the trial Without going to other authorities these observations are 
warranted by Brotherton v. People, 1 where the general rule above 
stated was applied to questions similar to those before us. 

It w:l.s not violated by the trial court. After referring to acts consti
tuting the offence charged, ::md the rules of law applicable thereto, 
the learned j ndge called attention to the fact alleged in behalf 
of the prisoner, that he was an insane man at the time they 
were committed and so not responsible therefor, and directed them 
"to determine from the evidence whether or no such is the fact." "He 
is presumed," the court said, "to be a sane man, until be conYinces 
you by evidence that he is insane; " defined insanity in a manner liot 
objected to, and said,' 'if such was the prisoner's condition he was relieved 
from responsibility, otherwise be was responsible for that which he 
does," and in conclusion said, "if you have a reasonable doubt, from 
the evidence, that the prisoner is guilty of this crime, then you should 
give him the benefit of that doubt.'' These words related to and covered 
the whole issue tendered by the indictment. It is quite impossible that 
the jury should have misapprehended them. The prosecutor had con
ducted the trial upon the theory that the burden was upon him of main
taining, as a part of that issue, the sanity of the prisoner; this further 
appears from his request, when, anticipating that the jury might fail 
to find the greater offence, the district attorney asked the court to 
charge "that if the jury find the wounds we1e inflicted by the prisoner, 
and that he was sane, etc., they would conYict of an offence lesser in 
degree," and the conrt ~omplied. Here again, as well as in the pre
ceding part of the charge, the sanity of the prisoner is made a necessary 
element in the definition of the crime. 

It therefore was not necessary to comply with the request of the 
prisoner's counsel. The substance of the request was embraced in thl! 
charge made, and the cow·t could not be required either to repeat it or 
answer again to different portions as analyzed by counsel. 

We think the charge will not bear the construction on which the first 
point of the appellant rests, and, as the trial was conducted without 
error, the conviction should be affirmed, 

All concur, EARL, J., concurring in result. 
Judgment «Jfir>ned. 
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BURDEN OF PROOF-TEST OF INSANITY - EXPERTS- HYPOTIIETICAL 
CASE-CHARGE OF COURT-,PLEA OF iNSANITY. 

DOYE v. STATE. 

[3 Heisk.348.] 

In the Supreme Court of 'Tennessee, January, 1872. 

I. Burden of Proof. - Erroneous Instruction. -A charge tbnt" the proof of ln~anit1 
mustben.sclearandsati.sfactory,inordertoacquit,astheproofof thecrimeoup:htto 
betofi11da6anemnnguilty;"ortochargethatifthejuryhavcarc11so11abledoubLaa 
totheinsanityofdefeudanttheyoughttoconvict,iserror. 

2. Testoflnsa.nity.-Nopcrson cuu be guilty of murder who hasnotsufilcientdiecern
mcnt to distinguish between good and evil,undwho bas no consciousness of doing 
wrong in tbe act he is commilting. 

a. Hypothetical Case. - When to be Submitted. - His not error for the court, on a trial 
formurder,where111sa11ityissctu11asadelcnce,torequire thedefcndantto submithis 
hypothetical case to his professionnl witnesses, before the rcbutti11g evidenceoftbo 
State is heard on the qucl'.tion of insanity. lfevideuce mnteriullyvaryingthel1ypo
thcticnlcase is afterwards introduced, the defendnntmustnsklenvetore·exiuninea.11 
to the new matter. if the new proof does not make any change in the hypotheLical case 
~mbnutted, the defendant would not be injured by the refusal. 

4. Opinions of Unprofessional Witnesses. - Unprofessional witnesses may be n11ked, 
nftcrgivingthccircumstancesandconcluctof tl1epmty,to state their opinionnstollifl 
sanity;andtheexclusionof suchevidcnceotfc1·edbyadefenduntiserror. 

5. Deflnition.-Plea, for Defence.-Itis not error for the court, in its charge,tospcak 
of the defence or insunitysetupas npleaof insanity put in. 

ti. Plea. Admits the Killing. -In a case where the killing is proved beyond question, for 
thejudgetochnrgethejurythattheplcaofinsanityputin(thedefcnceofl.n.8anJty) 
was an admission of thckilling,isuotc•ror. 

APPEAL from Montgomery County. 
Hora ce II. Lurto11, for the prisoner. 
Attomey-General H eiskell, for the State. 
NICuOLSON, 0 . J . , delivered the opinion of the court. 
Richard Dove was tried and convicted of murder in the first degree, 

for killing William Diggins. The jury found that the murder wns com
mitted with mitigating circumstances, whereupon he was sentenced to 
the penitentiary for life. II e has appealed to this court. The case was 
tried at the January term, 1871, of the Criminal Court of :Montgomery 
County, where the following evidence was adduced: -

The first witness introduced by the State was Virginia Holland. De
fendant objected to her examination on the ground that she was bis 
wife, but refused to examine her on voir di1"e, and objected to her ex
amination by the State to prove lier competency. Defendant offered to 
prove by evidence aliu11de, tl.iat she was his wife. The court gave 



503 

The Evidence in the Case. 

leave to prove that fact. Defendant then offered to prove the marriage 
of the witness with defendant, by reputation, cohabitation, conduct, 
and acknowledgment of the parties; and tendered proof of that char
ncter1 but the court refused to hear suc:h proof, and ruled that n. mar
riage could only be shown by the certificate of marriage, the testimony 
of the oniccr who performe<l the ceremony, or the evidence of witnesses 
who witnessed the performance of the ceremony. Defendant excepted 
to the ruling. Witness then proved that slle had been living with de
fendant three or four years. They were living in a house in the coaling 
ground of Poplar Springs Furnace, in l\Iontgomcry, at the time of Wm. 
Diggins' death, which took place in 1869. Do\·e was working for 
Diggins in the coaling grounds. Dove, witness, her two children, her 
mother, her sister, and Diggins, all lived in the same house, it having 
but one room. There were three beds in the room i witness and Dove 
occupied one, her mother and sister another, and Diggins nnd her oldest 
child, seven years old, the third. Dove and Diggins ate supper to
gether i they were very friendly; there was no bnd feeling between 
them; they laughed and talked together, and then went to bed, and 
were so laughing and talking when witness went to sleep. About two 
o'clock at night, witness was awakened by the blows being struck by 
Dove with an axe, and by the cries of Diggins, who said: '' Oh! Dick; 
oh! Dick .•• Witness saw and heard Dove strike Diggins two or three 
blows with the axe. She jumped up and went to Diggins' bed, saying: 
"Dick, you have killed my child! " She pulled the child from under 
Diggins. Dove said: 11 You see what I have clone, and it is not the 
first I have done that way. I have done many a one that way." 
Ile walked across the floor, and then said: "Now, if the old 
son-of-a· bitch has any money, I intend to take it to travel on;'' 
and took up Diggins' pants, and took out his pocket-book and 
examined it, and said: "II e's got no money i here's some scrip i 
I won't have that; but I'll take llis knife;" and did put it in his 
pocket. Ile then threw a blanket OYer Diggins. Dove then asked wit
ness what slie was going to do i whether she was going with him. She 
replied she did not know i that she didn't want to go with him. Ile 
then went out, and came in again with the axe in bis band nnd said : 
"Now say what you are going to do, and say it quick. I can't leave 
you to witness against me. If you don't go with me I shall sec the 
lMt of a.IL of you. You shan't be left for witnesses against me." He 
then told wilncss's mother to take Diggins' chickens to the Furnace, 
nbout n. mile and a half or two miles, and sell them, and collect a half 
dollar n. negro owed him, and meet him at the Furnace that night at 
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twelve o'clock. 'Vitness, Dove, and 11er two children then went off 
into the woods; but before leaving, Dove hid the a.xe under the sill of 
the house, where he said it could not be found. They stayed in the 
woods all day. DoYe kept the knife in his hand, and suid he would 
kill witness if she t ried to leave him. Late iu the evening they went 
towards the Furnace, and upon getting near the road, she saw Mr. 
l\Iathis and Mr. Brown, and she rnn to them with her children, nnd 
asked for protection. She went on with them to the Furnace. Dove 
had lived with Diggins five or six months. She said Dove was once 
jealous of Diggins, but be had been satisfied about that. Diggins was 
an old gray-headed man, about sixty years old. He was a quiet, good 
old man. She said Dove was a very passionate man ; often got very 
mad without any cause; would be violent and irritable when no one had 
troubled him. Sometimes tlueatened witness and her mother, and had 
struck her without provocation. He frequently threatened to kill some
body; frequently said he would have the heart's blood of somebody, 
walking the floor in a great fury 1 throwing his arms wildly about, though 
nobody had done anything to him. His threats were not at anybody 
in particular. During one evening, while they were all sitting around 
the fire, he jumped up, gathered a chail', and tried to strike Diggins i 
but was prevented by a young man present. There was no cause for 
this, no quarrel, nor was any warning giYen of his attack. He was not 
drunk, but had taken two or three drinks. He often complained of 
headache; he so complained during the day before Diggins' death. To 
the question of the attorney-general, whether Dove, from all she knew of 
him, was a man of sane or insane mind, answered: She never saw any 
thing wrong about him; he was a very quiet man; a sullen and irritable 
man often, but talked like a man of sense. Sarah Holland, the mother 
of the last witness, gave the same account of the transaction, and stated 
the character and peculiarities of DoYe about as the last witness. John 
W . l\Iathis proved that Dove was a lazy, trifling, indolent man; he was 
a strange man; nobody knew him; witness never knew him, though he 
had lived with him. Sam Tally, worked with Dove; he talked like any 
other man; he never bad much to say; was very quiet. One day, when 
they were working, he suddenly stopped, and said, with an oath, "he 
would kill any man who would not work for himself, but made other 
people work for him." He said Diggins did not work for himself, but 
made him work for him; that he would kill him before he would stand 
it nny longer. This was some time before Diggins was killed. Diggins 
was not present, and they had no quarrel. He talked and acted like 
any other man. 
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The Evidence in the Case. 

The State introduced and read a paper purporting to be the return 
of a jury of inquest over Diggins• body, over the objections of de
feml:l.nt. 

Jefferson Sly, for defendant, had employed Dove to work. He quit 
without cause; witness went to see him; complained of his head i acted 
strangely; walked the floor, and acted like a drunken man, but he had 
no whiskey. While Dove worked for witness, be was very taciturn and 
gloomy; would sit by himself for hours at a time; indulged in talking 
to himself n. great deal i would mumble and sing to himself; complained 
often of pains in his head; wouldn't work as long as he had anything in 
bis house to eat. He was asked by defendant's counsel what, from all 
he bad stated, was the condition of his mind: was he of sound or un
sound mind? The attorney-general objected to the question, and the 
objection was sustained by the court. James .Andrews, T. J. Sly, aud 
Jeff \Vooten, testified to similar characteristics of Dove as the last wit
ness. Patsey Cozzart, a sister of Dove, testified that he was forty
seven or forty-eight years of age; was born in Alabama; went to East 
Tennessee, and lived there until lie was thirteen or fourteen years of 
age, when be came to Nashvilll". Ile was a clerk for l\lr. Norman

1 
in 

the grocery business, one or two years. "\Vhile engaged with l\Ir. Nor
man be received a bad wound on one side of bis head; be was not 
exp~cted to live. Ile was deranged from the wound. He talked silly 
and incoherently. He stayed with witness, while he was laboring under 
the wound, about four months. He then left, and returned to l\Ir. Nor
man's. lie wns not then well i he was not much better. He complained 
of pains in the head all the time. He received the injury about four
teen or fifteen years ago. Before receiving the injury he was as smart, 
active, and energetic as any man. She never saw him but once after be 
left, and tbat was twelve or fifteen years ago. She saw him but a few 
minutes; he said his head was not well. 

The counsel for the defendant announced to the court, that he ex
pected to examine several physicians, as experts, on the subject of de
fendant's sanity, but desired, before doing so, that the State might 
examine any further witnesses she might have on that subject. The 
court ruled that the defendant must complete his testimony before the 
rebutting evidence of the State should tie introduced. Defendant ex
cepted to the rnling. 

Dr. D. F. Wright testified, that he had been practising as a physician 
anrl surgeon for twenty-seven years. He had examined the head of de~ 

fendant, and found that he had received an injury to bis head, appar~ 
ently from a blow. It appears that there are two injuries to his hearl-
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one on the right side, just below the crown ; the skull bas been fractured, 
and a portion of the bone is depressed upon the brain . The depressed 
portion is fractured about the centre, an<l. a. piece of the skull bone i& 
broken off, which protrudes through the fracture, and is now sticking 
down upon the brain. One of the injuries may have been the result of 
concussion, resulting from the blow which caused the depression. 
Without knowing anything of the previous history of the defenJant, 
witness said such an injury was bound, more or less, to produce a 
diseased mind. Such an injury might produce disease of the mind thnt 
might lay dormant an indefinite lengtb. of time, or it might indicate its 
presence only in paroxysmal insanity. Its presence might only be de
tected by some startling crime, that would, for the first time, call atten
tion to symptoms that only an experienced person could have noticed. 
Paroxysmal irn:.anity would be the charncter of insanity most likely to 
result from such an j nj ury. During the intervals between the paroxysms 
of one afflicted with that form of insanity, the patient might appear rea
sonably rational, and might converse with intelligence. The symptoms 
of paroxysmal insanity :ire, moodiness, gloominess, melancholy, love of 
solitude, a feverish restlessness, irritability, passion without apparent 
ca.use. The persons afflicted often commit the most horrible crimes 
without any known cause, murders without motives disccrnible1 and 
often upon those persons to whom they are most dearly attached, or 
those to whom they are indifferent. The patient is often overpowered 
by an impulse to commit murder, and yet is conscious of the crime 
be commits, and of the penalty incurred. He may co1werse rationally 
about his crime, confess, or seek to conceal it. An effort to conceal 
the crime, or to escape, would not be evidence of sanity. 

The counsel for defendant tben submitted to the witness a written 
synopsis of the facts, as proven in the case, relative to the condition of 
defendant's mind, and asked bis medical opinion on the hypothetical 
case stated. He said the symptoms there stated were the precise symp
toms of one laboring under paroxysmal insanity, and that he should say 
the strong probability was, that he was insane at the time of the com
mission of the crime; that, without personally knowing the facts and 
the defendant, he could not put it in stronger language. 

Drs. T. D. Johnson and J. M. Larkins were asked their opinions on 
the same hypothetica1 state of facts, and they fully concurred in the 
opinion given by Dr. Wright. 

After charging tbe Jaw correctly as to the several grades of homicide, 
the circuit judge proceeded to instruct the jury on the defence of in
sanity, as follows:-
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H The law presumes a man to be sane, until the contrary is proven. 
The evidence of the insanity of defendant must be as clear and satisfac
tory to overturn the presumption of the law in favor of sanity, as it is 
requil'Cd to be, to o,·erturn the presumption in faxor of innocence. If 
the testimony leaves only a doubtful question, whether be was insane at 
the time of the killing, the presumption of the law turns tbe scale in fa
Yor of the sanity of defendant. Jn such case the law holds the defend
ant responsible for his acts. If the evidence leans it doubtful in your 
minds, whether the defendant killed the deceased, then you should ac
quit; for there you find a reasonable ground for doubt., wbetber the 
defendant committed the homicide i and in such case, the testimony is 
not sufficient to o,·erturn the presumption of innocence. But where it 
is admitted, or clearly proven, that the defendant committed the homi
cide, but it is insisted he was insane at the time he did it, and the evi
dence leaves the question of sanity in doubt, then you should find him 
guilty; for the other presumption arises, namely: that every man is 
presumed to be sane uulil tlie contrary is proYen; or, in ot.bcr words, 
where evidence of sanity on one side, and of insanity on the other, 
leaves the question in an e'Vcn balance, or so nearly poised that you have 
reasonable doubt of the insanity of the defendant, he is in that case to 
be considered sane, and therefore responsible for his acts. The proof 
of insanity at the time of committing the homicide, ought to be as clear 
and satisfactory in order to acquit on the ground of insanity, as the 
proof of committing the act ought to be to find a sane man guilty." 

(Omitting rulings on other puints.) 
3d. It is said the court erred in requiring the defendant to submit his 

hypothetical case to the medical experts, before the State's rebutting 
evidence on this question of insanity was giYCD to the jury. The court 
followed the usual practice of requiring the defendant to adduce all his 
evidence before the State should be called on to bring its rebutting eri
dence. If the defendant had applied to the court, after the State had 
finished its rebutting proof, to examine the medical experts, with the 
additional evidence of the State before the jury, and the application bad 
been refused, it would have been error. But no such application was 
made, nor was the defendant in any way damaged, as the State intro
ducecl no rebutting evidence which made it necessary to re-examine the 
medical experts. 

(Omitting another irrelevant ruling.) 
5th. It is insisted that it was error in the court to refuse to allow 

witnesses, to tlie question of sanity, to express an opinion as to sanity 
of defendant, after having stated facts upon which their opinion was 
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based. This question arose in the case of Gibson v. Gibson.I Upon 
examination of the authorities, which were not found very satisfactory, 
the court lnid down the following propositions: ''First. Attesting wit
nesses, and they only, arc trusted to gi,·e their opinion merely, and 
without cause or reason n:::isignl!d, of testator's sanity. Second. Physi
cians may state their opinion of the soundness of a. testator's mind, but 
they must state the circumstances or symptoms from which they draw 
their conclusions. As to all others, their opinions, considered merely 
as opinions, are not evidence. But having stated the appearance, con
duct or conversation of testator or other particular fact from which his 
state of mind ma.y be inferred, they are at liberty to state their infer
ence, conclusion or opinion, as the result of those facts." The court 
adds: "After all, it is the facts which a witness details, the conduct 
which he describes, which chiefly and principally constitute the testi
mony to be relied on ." This question was again fully examined in the 
cnse of Norton v. 1'loo1·e, 2 where the same rule was adopted. The rejec
tion of the opinions of the witnesses, based upon the facts and circum
stances stated by them, was erroneous. 

6th. It is insisted that the judge trenched upon the province of the 
jury in charging them as follows: "But the plea of insanity is put in 
for the c\efcnc\ant. lie admits that he killed the deceased, but says that 
his mind was so much diseased at the time of the killing that he was in
capable of committing the crime of murder, be being insane." The 
obvious meaning of the judge was, that the plea or defence of insanity 
was put in for the defendant, and not that the defendant had put in a 
formal plea of insanity to the indictment. The residue of the statement 
was evidently intended to instruct the jury, that in relying upon the 
defence of insanity the killing was necessarily ndmitted. We cannot 
well see how the jury could have been mislead, or how they could have 
misunderstood the true meaning and purport of this language. We, 
therefore, think this assignment of error is not well taken. 

7th. The last and most important error nssigncd is, as to that portion 
of the charge already quoted, in which the judge, among other things, 
said: ''The proof of insanity must be as clear and satisfactory, in order 
to acquit on the ground of insanity 1 as the proof of the crime ought to 
be to find a sane man guilty." The plain and unambiguous meaning of 
this language is, that the defence of insanity cannot be available, unless 
it is proved beyond a reasonable doubt. In another portion of the 
charge, the judge says: "That, if the evidence of sanity and of insamty 

1 9Yerg.329. '3llead,4.80. 
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be on an even balance, or so nearly an equipoise that you have area
sonable doubt of the insanity of the defendant, be is in that case to be 
considered sane, and, therefore, responsible for his acts." It is Con
ceded thnt this cause is sustained by English cases, and by cases in a 
few of the States, but it is e;crtain that it is in contravention of a large 
number of decisions in other States of the Union . 

We have had no case in our own State where the exact question in
volved in the present one has arisen; but we consider the principle 
which must govern the decision as having been laid down in the case of 
Coffee, Ridley & Short v. The State, 1 and followed eYer since in subse
quent cases. These cases were determined in 1832, and separate opin
ions were given by Judges CATRON, GREEN and PECK. The cases had 
been tried before Judges STUART and KEJ\'11."'EDY, of whom Judge CATRON 

said: 1
' They :ire gentlemen of decided talents, accurate and extensiYe 

information on the criminal law, and great experience." They bad 
<:harged the juries, "that the l:l.w presumed the defendant innocent, and 
that presumption stootl until the fact of killing was clearly made out by 
proof; and if they cntert:lined a reasonable doubt as to the fact of kill
ing by the defendant, they should acquit him; but if the fact of killing 
by tbe defendant be proved, the Jaw presumed him guilty of murder, 
unless the proof showed clearly and satisfactorily the offence was one of 
less magnitude; and, therefore, if they entertninerl doubts under the 
testimony, whether the :id amounted to murder or manslaughtcr1 they 
were bound to find defendant guilty of murder, as it lay upon the de
fendant to show clearly and beyond a 1·easonable doubt, that the offence 
was not murder, but manslaughter, unless it appeared otherwise in the 
testimony of the Sta.te." Judge CATRON said: ' 1 The defendant is 
charged with tbe fact of killing and the intent with which it was done, 
and the fact and the intent, must concur to constitute the crime. The 
fact and intent are charged by the State 1 and must be proved to the 
conviction of the jury. But suppose they are not convinced that it is 
their duty to find the defendant not guilty i that is what is meant by a 
reasonable doubt." 

In such case h~ says: "If, from this whole body of evidence, they 
are convinced of the killing, but are not convinced that it was done 
with malice, they ought not to find the defendant guilty of murder." 
Judge GHEEN said: "There is no rea.son in saying that a jury must ac
quit upon a doubt as to the fnct of killing, and yet upon a stronger 
doubt :is to the equally important fact of malice, they must convict. It 

! 3Yerg.283. 
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is admitted that if this state of the mind (doubt) exist as to the fact of 
killing, an acquittal must follow. But not so as it relates to tlJe malice. 
And why? Because we are told there is a legal presumption to nfforcl 
the mind a resting-place. In answer to that proposition, it has already 
been shown that this legal presumption, which was prima facie evidence 
of the fact, bas been opposell by evidence so weakening its force ns no 
longer to be satisfnctory, and consequently a doubt as to the fact thus 
presumed, must now exist. I hold, therefore, that to warrant a verdict 
of guilty of murder- the whole evidence taken together - must gen
erate full belief of the guilt of the party as consisting in the killing 
with malice. \Vhethcr, therefore, the doubt exists as to the killing, or 
as to the evidence of malice in the perpetrator, it results in the same 
thing-that is, a doubt whether the accused be guilty of the crime of 
murder. •• Judge PECK concurred in the reasoning and conclusions of 
Judges CA.TRO~ and GREEN. The charges of the circuit judges were 
overruled, and from that time to the present the }aw bas been settled in 
our State, that, if the proof fa.iii:; to generate full conviction of every 
material ingredient constituting the crime of murder, the defendant. 
must be acquitted. But the question is now raised, whether this prin
ciple of law is applicable to a case where there is reasonable doubt of 
the sanity of the defendant? The criminal judge, it has been seen, 
adopts the same doctrine as to reasonable doubt in the matter of sanity 
that Judges STEWART and KENNEDY did as to the presumption of malice 
from killing. 

Is there any sound reason upon which it can be held that a doubt ns 
to the malice in the killing shall operate as an acquittal, but. that a. 
doubt as to the sanity of the defendant at the t ime of the killing shall 
not so operate? 

" If any person of sound memory and discretion unlawfully kill any 
reasonable creature, in being, and under the peace of the State, with 
malice aforethought, either express or implied, such person shall be 
guilty of murder." 1 We have adopted the definition of murder given 
by Sir Edward Coke. The person, to be guilty of murder, must be of 
sound memory and cliscretion; 4 l for," as Blackstone says," lunatics 
or infants are incapable of committing any crime, unless in such cases 
where they show a consciousness of doing wrong, and of course a dis
cretion or discernment between good and evil." 

Assuming that this interpretation of the words "sound memory and 
discretion'' is sufficiently accurate, it may be safely stated that no per-

1 Code,H97. 
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•on can be guilty of murder who has not sufficient discretion or discern~ 
rnent to distinguish between good and evil, and who bas no consciousness 
of doing wrong. The law presumes every person to have this sound 
memory and discretion. Therefore, when the defendant was put upon 
his trial for murder, it was not necessary for the State to adduce proof 
of his sanity. The presumption of law stood for and supplied the 
proof. 

If he relied on the defence of insanity, the burden of proof was upon 
him to show that he was not of sound memory and discretion, unless 
the proof of the State showed that he was not of sound memory and 
discretion. To warrant a conviction, it must appear that the accused 
w:is capable, at the time of the killing, of distinguishing between good 
and evil, and had a consciousness of doing wrong. If he was thus 
sane, he could act wilfully, deliberately, maliciously and premeditatedly. 
We have seen that, to justify a conviction for murder in the first degree, 
the State must show beyond a reasonable doubt that the killing was done 
wilfully, deliberately, maliciously and premeditatedly. AU these are 
e<.;scutial ingredients in the offence, -aud all must be proved beyond rea
sonable doubt. But suppose the proof in the cause makes it an even 
bala11ce in the minds of the jw·y whether the defendant was sane or in
sane? How, in that state of doubt, could the jury find that the defend
ant did the killingwilfnlly, deliberately, maliciously and premeditatedly? 
They arc in doubt about his being of sound memory and discretion . Of 
course they must doubt whether he could have done the killing wilfully, 
deliberatedly, maliciously and premeditatedly. Yet, in the case before 
µs, the judge instructed them t!:tnt if the proof left their minds in 
equipoise as to the sanity or insanity of the defendant, the presumption 
o: law turned the scale, and the defendant must be reg:irded as sane. 
The presumption of sanity stands for sufficient proof of sanity until 
the prt•sumption is overturned. When the proof of insanity makes an 
equipoise, the presumption of sanity is neutralized- it is overturned, it 
ceases to weigh, ancl the jury are in reasonable doubt. How, then, can 
a presumption, which has been neutralized by countervailing proof, be 
rl'SOrtcc.1 to to turn the scale? The absurdity to which this doctrine 
lends will be more obvious by supposing that the jury should return a 
epecial verdict. It would be as follows: '' We find the defendant guilty 
of the killing charged, but the proof leaves our minds in doubt whetllcr 
he was of such soundness of memory and discretion as to have clone the 
killing wilfully, deliberately, maliciously and premeditatedly." Upon 
!:Inch a verdiC't no judge could pronounce the judgment of death upon 
lhe defendant. 
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It is impossible to read the evidence in this case and not feel shocked 
by the enormity and atrocity of the crime, if we assume that the defend· 
ant was of sound memory and discretion. An old, quiet, inoffcnsi,·c 
man is brutally cut to pieces with an a..."i:c while he is sleeping peacefully 
in the room with the defendant and his family. No proYocation had 
been girnn; there was entire friendship and cordial ity between them 
when they retired to bed. Yet the jury found that the murder was 

· attended with mitigating circumstauces, nnd the defendant was sen· 
tcnced to hard labor for life in the penitentiary. 

'Ve have scarc.:hecl the record in Yain for any semblance of a single 
mitigating circumstance. We are forced to the conclusion that the jury 
doubted whether the defendant was sane, and being instructed by the 
court that such doubt would not justify an acquittal, they gave the de
fendant the benefit of this doubt, as a mitigating circumstance, by way 
of saving him from the gallows. It bas been earnestly nncl ably pressed 
upon us in argument that the doctrine charged by the crirninn.l judge 
ought to be adopted from considerations of public policy. It is con
ceded that the doctrine ought not to be carried to the extent of sub
jecting defendant to capital punishment, about the soundness of whose 
memory and discretion the juries may have doubts. This, it is admit
ted, would be too shockiug to humanity to be tolerated. Bnt it is in
sisted that the peace of society and the prm·ention of the repetition of 
such horrible tragedies by defendants whose sanity is doubtful would 
justify the courts in holding that defendants who rely upon the defence 
of insanity should be 1·equircd to establish their defence beyond reason· 
able doubt; otherwise, that they should be held responsible as criminal, 
and subjected to imprisonment for life. 

The force of this argument is much strengthened by the facts proven 
as to the violent character of this defendant. To turn him loose might 
be to subject some other innocent victim to the same fate with Diggin!';. 
But this is not the tribunal to which the consideration of public policy 
can be appropriately addressed. I Our business is to administer and not 
to make the law. We find the law well settled that when the Stat.e 
charges a citizen with crime, his guilt must be established beyond rea
sonable doubt. We apply this rule to the worst men, about wl.iose san
ity no doubt is raised, and turn them loose to repeat their crimes, because 
they are entitled to the benefit of the humane doctrine of doubts. With 
what show of reason or humanity could we re,·erse tbe rule as to that 

i The argument that it was intended to forbadeadeparturefromit-notthatanew 
urge wae, that the established law of Eng· rule should be adopted u11on such conaider· 
laud recoguiied this rule, aud that policy ations now.-[REP. 
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unfortunate class of citizens whose memory and discretion is found to 
be of doubtful soundness aml subject tllcm to imprisonment for life? 
If the law, as it now sta.nds 1 furnishes no remedy for the protection of 
society against the danger of turning loose homicidn.l maniacs, it is time 
that the Legislature had provided a remedy. But it seems to us that 
every society bus tlie remedy within its reach. We do not see what 
obstacle is in the way of having all such cases tried by regular proceed
ing to ascertain the fact of insanity, and for the proper disposal of its 
unfortunate victims. I But section 1554 of the Code provides specially that 
when the defence of present insanity is urged on the trial of a. person 
charged with a crime which subjects him to imprisonment or death, it is the 
duty of the judge to submit the question of sanity to tlie jury as a prelimi
nary question, and if the defendant is found to be insane, the judge 
orders him to the lunatic asylum. The facts of the case might well 
have induced the judge to follow the directions of this section of the 
Code. 

Our duty is discharged in declaring that the defendant has been con
victed ::md sentenced to imprisonment for life contrary to l:lw. 

We reverse the judgment, and remand the case for a new trinl. 

NOTES. 

§ 29. Presumption of Sanity. -A person is presumed to be sane until the con
trary Is shown. Sanity is presumed to be the normal state of the human mind, and 
it is never incumbent upon the prosecution to gi\'C affirmative evidence that such 
state exists in n. particular case. The question, upon whom is the burden of 
proof when insanity is intcrposcU :is a defence in a. crimiual trial is one upon 
which there has been a great amount of discussion, and much difference of opin
ion. Three different theories arc to be found in the cases on this point. The first 
i:; that inasmuch us every man is presumed to be sane, the prisoner must OYcr
comc this presumption by prO\ing bis ius:mity beyond a. reasonable doubt. Tht: 
second Is that the presumption of sanity must prevail until it is shown to be false to 
the satisfaction of the jnry by a preponderance of the c\'idcncc. The third is that 
where any evidence is introduced tending to cast uncertainty upon the sanity of 
the prisoner, the State is bound to prove his sanity, like a.JI other elements of the 
crime, beyond u. reasonable doubt. 

§ 2!l. a. Burden on Prisoner- First Theory.-The first theory, ,·iz., that the 
prisoner must prove his insanity beyond a. reasonable doubt, was laid down in 

l Code, 1553. The obstacle lie• in the fnct of the offence will answer the purpose. -
thatthcdcfcnceof11rcsentinsanityis nevcr [HEr. 
p11tinwhent11efnctof insanity at the time 2 reoplev. Rirby,2 Park.'!S (IS'!3). 

1 Waller v. People, 3Z N. Y. Hi (1865). 
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early cases in Alabama• and :Missouri,~ but has been since ovcrruled,5 and pre
vails at present in only two States, Dela.ware4 ancl New Jersey.:. In Stalev. Ben
ley,6 in charging the jury the judge said: 11 There is but one more matter which 
the court feels called upon to notice in the c:1se, aud that was the concluding 
request of the counsel for the prisoner, that we should instruct you that if after 
a matUl'e consideration of all the e\·idcnce in it, you should have nny reasonable 
<loubt on this 1ast point as to the mental capacity ancl criminal responsibility of 
the prisoner for the act in question, you should gh·e him the bf'nefit of such 
doubt in making up your verdict. But the court docs not consider the rule of 
law so to be in relation to the plea or defence of iusanity when the act of killing 
is conceded, admitted, or positinly pro,·cd by the evidence. For every l:iUch 
homicide is presumed in law to be murder until the contrary appears, and e\·cry 
person is presumed to be of sound mind until the reverse is shown, and as in
sanity must be shown by the party who alleges or sets it up as a. defence, it is 
incumbent and obligatory ou him to establish it as n !net in the case to the sat
isfaction of the jury. The rule alluded to, as we understand it, has relation 
sole1y to the corpus delicti, or to the act of killing in the case simply, and if the 
jnry in any case of homicide, after maturely considering and weighing nil the 
evidence for and against the accused, entertain auy reasonable doubt as to thnt 
fact, it is their duty to give him the benefit of it." 

§ W. b. Burden on Prisoner-Second Theory.-The second theory, viz.: that 
the presumption of sanity prevails until it is overcome by a. preponderance of 
evidence showing the prisoner's insanity to the satisfaction of the jury is the rule 
in the following States:-

§30. Ala.ba.ma..7 

§31. Arkansa.s .8 

§ 32. Ca.lttornia..-The burden is on the prisoner to prove insanity, but it may 
be established by a. preponderance of the evldeucc.9 In People v. Myersio it wns 
said: "As the burden of proving the existence of insanity rests upon the ac
cused, it follows that this fact must be satiafactorily established, and that is by a. 
preponderance of proof. The fact is not proved by raising a doubt whether it 
exists or not." in People v. Messersmith, 11 the court read to the jury extracts from 

1 Statet·.Brinyca,SAla.241. 
~ State11.Huting,21Mo.464. 
a Scecases,p. 518,post. 
1 St:i.to v. Danby, 1 IIoust. Cr. Oas. 166 

(1864); State v. West,l Houst. Cr. Oas. 371 
(18i3). 
~State 11. Spencer, 21 N. J. (L.) 196 (1846). 

But New Jersey is probably ready to aban· 
don this rule. In State 11.Martiu, 3 Crim. 
T.. Mag. 44, tried in New Jersey in 1881, De
pue, J. cbarged the jurythat"when an ac· 
cusedsetsupthedefenccofiusanit5,the 
bul'Jen of proof isu1>onhim; and to make 
effectualsuchadefence,theproofofthe 
prisoner's insanity ought to be ~ali~fnctory. 
lle must ovel'come the legal presumption 

otinsanitybyaclearpreponderanceof 
proof." 

'llioust.Cr.Cas.28(1673). 
1 Statcv.Brinyca,5 Ala.241 (1843); State 

v. Marler, 2 Ala. 43 (3G Am. Dec. 398) (1841); 
Boswell v.State,63Ala.30i (187!1) ; l.lc.i_ll11· 
terv.Statc,17Ala.43-i; seepoM,p.8i4. 

8 l\IcKenziev.State,26Ark. 334 (ISiO). 
' People v. Wilson, 49 Cal. 13 (ISH); Peo

ple v.McDonnell,4i Cal. 13-1 (1873) : People 
, .. Coffman, 24 Cal. 2JO (18&1 ) ; People"· 
J\lyers,20Cal.518(1SG:?). 

10 20Cal.518 (1562). 
11 5iCal.575(1881),cltingPeoplev.Myere, 

20Cal.518. 
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English cases holding that insanity must be proved beyond a reasonable cloubt1 and 
also a decision of the Supreme Court of the State to the effect that it is sufficient if 
insanity be proved by a preponderance of evidence. On appeal it was held that the 
charge was contradictory and erroneous, and the verdict was set aside. In Peo
ple, .. Bell, 1 W ALLI.CE, C. J. 1 said: "Insanity, when r elied upon as a defence in •l 
criminal case, is to be established by the prisoner by preponderating proof. It 
is :111 issue upon which he holds the am1·ruative1 and before it c:rn be a\'ailed of, 
he is bound to establish not only the fact of insanity, but insanity of the charac
ter, i.e., arising from such a cause as in point of law amounts to a defence . If 
therefore, as here, there be a question as to whether the supposed insanity was 
the result of intoxication immediately indulged or insanity caused by n. habitual 
aml long continued intemperate use of ardent spirits, the burden is cast upon 
the prisoner of establishing it to be of the latt~r character." In People v. 
JVreclen,2 decided in California in 1881, the judge hacl charged the jury 
that the defence of ins:mity must be .i clearly established by satisfactory 
proof." The Supreme Court held that this was equirnlcnt to" established by 
satisfactory proof beyond a reasonable doubt," and was erroneous. "Tn a late 
casc, 113 said SnARPSTEL.~, J., "it was held to be well settled in this St.ate that 
insanity, in order to constitute a. defence in a criminal action, need not be prO\·ed 
beyond a reasonable doubt, but that it might be established by mere preponder
ating evidence. Is not the expression 'clearly established by sa.tisfactory proof' 
the full equivalent of 'established by satisfactory proof beyond a. reasonable 
Uoubt?' llow can a fact be said to be clearly established so long as there is 
reasonable doubt whether it is established at all? There can be no reasonable 
doubt of a fact, after it has been clearly established by s:i.tisfactory proof. 
'Clearly,' according to Webster's definition of it, means in a.cl\!ar manner, with
out obscurity, without obstruction 1 without entanglement or confusiou, without 
uncertainty, etc., ancl that is doubtless the sense in which it is popularly under
stood. The definition of a reasonable doubt given by C. ,T. SuAw1 which has 
been generally :1ppr0\·ed by the courts, is as follows: 'Ct is that state of the case 
which, after the entire comparison and consideration of all cYiclcnce, leaves the 
minds of the jurors in that condition that they cannot say they feel an abiding 
con\·iction ton. moral certainty of the trnth of the charge, • • • a certainty 
that cou\'inces c\ncl directs the uuclcrstancling and satisfies the reason and judg
ment of those who arc bound to act conscientiously upou it.'' A juror would 
have no excuse for saying he clid not 'feel an abiding conviction to a. moral cer
t:linty 1 of the truth of a fa.ct which had been 'clearly established by satisfactory 
proof.' Such proof, if any could, would convince and direct the unclerst11ncling 
and satisfy the reason and judgment of a conscientious juror. Under the in
i-tructions given it was the duty of the juror to require that the defence of in
s..1nity should be proved beyond a reasonable doubt. This was error." But an 
instruction that where a person's defence is insanity, this must" be satisfac
torily estab1ishcd1 and that by a preponderance of evidence" is correct. " l n 
other words" said the court" insanity, like any other afllrmative defence relied 
on by a defendant in a criminal case, must be proven to the satisfaction of the 

I 49Ca,1,4S,'i (1875). 
2~9Qal.3-H (1881). 

iPeople 11.Wil,;;011,4!lCal.l3. 
"Com.v.Webster,5Cuah.320. 
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jury. It is :t fact; and a fact pro\•cn by a preponderance of evidence ls 11 fact. 
'satisfactorily established.' As nn expression, a preponderance of C\"iclcncc 1,. 
the equh·alcnt of satisfactory proof. While, therefore, the in~truction uutl('r 
consideration may be faulty in phraseology, it is, as a legal proposition, substan
tially correct.." 

§ 33. Connecticut. - In this State the burden of proof is on the dcfcmlant;' 
and the jury must be satisfied that the prisoner was of sound mind.! 

§ 34. Georgle..-Thc same rule prevails in Georgia..' Jn Holsenbake ". State,5the 
-court said: "Pl'imafacie, all persons arc to be considcri;d s:me, nnd this i1:1 Lrue 
in criminal as well as ciYil trials. If this be the legal presumption, it would seem 
to follow that unless the jury arc satisfied of insanity they must consider the 
prisoner sane . Perhaps the word sati.Q,jied is rather strong, and were there au) 
evidence here of insanity, we mi!!ht hesitate to sustain the judge. But there 
seems to have been no such e\idence." Ju Westmoreland v. State/' it was made 
a. ground of error on appeal that the trial court refused to charge the jury lliut 
if they had a reasonable doubt of the prisoue1·'s sanity they should acriuil, but 
did charge them thut the law presumed sanity until the contrnry is made to ap
pear, and that the burden of proof on this point is on the defendant, and that" it 
ought to be made to nppear to a. reasonable certainty, to your re:u;onuble satis
faction, that at the time of the commission of the net, he did notknowthen:iturl! 
or quality of the act, or H he clicl, did not know that the act w:1s wron!!." (Yu 

<.tppeal this instruction was amnned principally on the ground that the judge had 
:1fterwarcls charged the jury that" if llfter u. careful sun·ey o{ all the testimony1 

.rou ha,-e a. reasonable doubt of the defendant's guilt, you will acquit him." }'or 
this luttcr chnrge the Supreme Court thought was tantamount to telling the jury 
that if they had a reasonable doubt of the prisoner's sanity they should ncquit. 

§ 35. Iowa. - lu Iowa the same rule is established.7 ln State v. Bruce,' nn in
struction that while sanity was presumed, to warrant an acquittal on the ground 

t Peoplev.Messersmith,61 Cal.247 (1882.) 
zstatev.Hoyt,46Conn.330 (18";8) . ''The 

accused introduced a witness, an expert 
upontbepointofinsanlty,andthecourtper· 
m1tted an expert to testify upon the same 
.subjectinbehalfoftbeStale,bywayofre 
buttal. 'l'hcaccusedcomplainsofthis,and 
urgesthl\ttheStateshouldhaveiutroduced 
this evidence in chief. The complaint is 
·without foundation . The law presumes 
C\'erypersonofmatureyearstobeofsound 
mind, and competent to commit crime. It 
thedefencebeinsanity,itistobeproved 
eubstuntiallyasanindependEintfact,audthc 
burden of ]>roof is on the accused. L11on 
tlus issnebegoesforwardandtbeStatere
buts." Id. '''l'heaccusedbaving1ntroducc,I 
evidence tending to show that he was of 
unsound mind when he committed the hem· 
•c1de,thecourtpermittedtheStateinrebut· 
t:.i.ltoofferentlencetoprovethattl1e 

de!endantwasofsoundmindattbetlmein 
question. To this the accused objected, on 
the ground that the burden rested on the 
State to prove that the defendant was of 
sound mind when be commilted the born! 
cide , and that the testimony should have 
beenefferedinchief. Thisprecisepoint,vaa 
made by the accused when bis case was pre· 
viouslybefol'ethiscourt,nndwasdecided 
adversely to his claim. Thie ought to be 
satisractory,especiallywhennlltbeauthor· 
ities accord with that decision." Statev 
Hoyt,47Conn.518(I&O) . 

3 Statev.Jobusou,40Conn.13& (1Si3.) 
~ Humphl'eys v. State, "5 On. 190 (18i2); 

Andersonv.State,4.2Ga.9(1871). 
~ 45Ga.55 (ldi:?). 
G .t5 Ga.225 (Is;·~); seepoat, p.sa. 
r StaLCt'. l-~eltcr,3'.?lowa, 49(1871); SiAt.e 

t'. IlrtH'l',4'5Iowa.5:0(18iS). 
s 4~ lowa,a.;Q(IS';d); !Cepoat,p. Sid. 
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of insanity, it was sufficient if the jury on all the eYidence was reasonably satisfl.ecl 
that the prisoner was insane; that if the weight or preponderance of the evidence 
hhows his insanity, it raises a. reasonable doubt of hiSf.'llilt, was approved on ap
peal, the court citing the earlier cases of State v. Felter and State v. Mewherter. 

§ 3G. Kentucky.-In this Sta.te the burclenof proof is on thea.ccused. There 
must be more than a mere doubt raised as to the prisoner's sanity. The pre
"umption of sanity must be overcome by a preponderance of proof in the pris-· 
oner'sfavor.1 

§ 37. Loutsiana..-In Louisiana the insanity must be clearly shown tothesat
i!'!faction of the jury to h:we existed at the time of the commission of the act.2 
The burden of proof, where temporary insanity is alleged, is on the accused, and 
the insanity must be proved beyond a. reasonable doubt.3 

§ 38. Maine. -In this State the burden rests on th<.: prisoner to establish his 
in~anity IJy a preponderance of the evidence.~ 

§ 3!1. Ma.ssa.chusette.-Jlcre the presnmption of sanity exists until overcome 
by a preponderance of the whole evidence.fl In Gormnomoealth v. Eddy,6 tried in 
ri,fassa.chu::;etts in 185f., Winslow l!.:dtly was indicted for the murder of his wife. 
The tri:.il took place before Justices METCAU', BIGELOW1 and M1mn1CK. After the 
pri!'!oncr had put in all bis evidence, including testimony as to his insanity at the 
time of committing the act, the attorney-general offered evidence tending to 
prove his sanity, to which the defence objected, but the court ruled that this was 
the proper st.u.ge at which to offer tl1is evidence, as the presumption of law that 
every person is sane stood until rebutted. :METCAU', J., then instructed the jury 
as follows : uThe burden is on the Commonwc:1lth to prove all thatisnecessarr 
to constitute the crime of murder. And as that crime can be committed only by 
a reasonable being-a person of sauc mind- the burden is on the Common
wealth to prove that the defendant was of sane mind when he committed the act 
of killing. But it is a presumption of law that all men are of sane mind; and 
that presumption sustains the burden of proof, unless it is rebutted or overcome 
by satisfactory evidence to the contrary. In order to overcome the presump
tion of faw and shield the defendant from legal responsibility, the burden_ 
i~ on him to prove to the satisfaction of the jury, by a. preponderance of the 
whole evidence in the case, that at the time of committing the homicide, he was 
not of sane mind. This is not only required by the general rule of law, but is 
distinctly implied in the provi~ions of the Revised Statutes,? that 'when any 
person indicted for an offence shall, on trial, be acquitted by the jury by reason 
of insanity, the jury, in gfriug their verdict of not guilty shall state that it w:1s 
given for such cause.' The same legal doctrine may be stated in another fornll 
of words. The law infers from the fact that a. prisoner is a. human being of 

1 l\ricl v. Com.,5 Bush,362 (1569); Grnham 
v. Com.,16 B. Mon.587 (1855); Brownv.Com., 
~~ush, 398 (1878); Smith v. Com., l Duv. 

t State".Coleman,27La.An.691 (1875) . 
a State v. De Uanee (La.), 14 Reporter, 208. 

4 Statev. Lawrenee,57Me.5';'4(1870J. 
6 Com. v. Eddy,7Gray,583;Com.v. Heath, 

11 Gray, 303; Com. v. Uogers, 7 Mete. 600 
(18«.) 

e 7Gray,583(1&56.) 
1 Cb.137,seet.12. 
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sufficient ngc to be deemed capable of committin_t? crime:;i, the further fact thttl 
he is a reasonnble being, that is, that he is of imnc mind. And proof of the 
former fact is sufficient of the latter, until the latter is disproved by th(' prepou
derance of evidence. And tlle burden of thus disproving it is 011 the prisoner." 

§ 40. Minnesota. - In this State the burden of proof i<oi on the pri<oioner to 
show insanity to the satisfaction of the jury.' In State v. Grear 1 the jur)' lH'r(' 
instructed that where irresponsible drunkenness is relied on as a. defence, the 
burden of pro\·iug such drunkenness is on the defendant, and he must cstabli:;h 
it by a. fair preponderance of e\•ideuce. 41 The expression, fair preponderance 
of evidence," said the court, "is unobjectionable . It means no more than that 
the evidence spoken of must fairly preponderate, that is it must prepondernte 
so that the preponderance can be perceived upon fair consideration of the evi
dence." 

§ 41. Missouri.- In Missouri it is now settled that to entitle a persc.n to an 
acquittal on the ground of insanity, such insanity must be pro\·ed to the reas
onable S:l.tisfaction of the jury.3 

§ 42. North Carolina.. - In North Carolina the jury must be "satisfied 11 of 
the prisoner's insanity,• and as insanity must be esta.blished to tbeirsatisfactiou, 
it is error of which the prisoner cannot complain, to charge the jury that the 
burden is upon the prisoner to prove insanity by a preponderance of the evl
dencc.5 

§ 43. Ohio.-The same rule pre,·ails in Ohio.& In Bond v. State it was said: 
u The counsel for the defendant requested the court to instruct the jury that if 
they entertained a reasonable doubt as to the sanity of the defendant they should 
acquit. This instruction the court refused to gin, and, on the contniry, in
structed the jury that in order to ;111 acquittal on tha.t ground it was incumbent 
on the defendant to pro,·e the fact of insanity by a preponderance of e\·iclcnce. 
In this, "·e think, the court was right and the counsel wrong." 1 In Beryin v. 
State,s the Supreme Court say : ''The court below charged the jury as follows: 
'To defeat the legal presumption of sanity which meets the defence of insanity 
at the threshold, the burden of establishing mental alienation of the accused af
firmatively rests upon the accused.' Tbe counsel for tile motion admits that this 
is held to be the law iu Ohio, but ably argues that it is not good law. If the 

1 Ronfanti v. State, 2 Minn. I'.?3 (1858); 
Statcv.Gut,13Minn.3il(l868.) 

:i 2~ Minn. 221 (1832.) 
3Statev.Erb,74Mo. I!l9 (1881);State v. 

Redcmcicr,71Mo.li3(1Si9) ;Statev.Baber, 
7.tMo. 29'2(1881); Statev.McCoy,34.Mo.531 
(1861). But see Slate v.lluting,21 Mo.<lG-l 
(I~). where it was said: "The defendant's 
counsel contend that the court should have 
toldthejurythatifthcyhadareasonable 
doubt of theinsanitybeingmadeoutby the 
proofinthecasctheyoughttoflnd!or 
the prisoner. This is carrying the doctrine 
too far. ln ~anity may be madcoutbycir
c•1mstantialproof; it doesnotrequireJ)OSI· 

tive proof; but the jury must believe from 
theevidenceatleastthatitexists. Hlhe 
juryhavearcasonablcdoubtofthegumof 
thedefendant,theyaretoacquit. lfthe 
State makes out but a doubtful case, the 
jurywillacquil. Butthisdoctrineofdoubt 
hasnotbecncarriedtotheex1entthat1fthe 
defcndantmakesoutbutadoubtfuldefence, 
tbeymustacquit." p.46-1(1855. ) 

t State v. Payne, 86 N. C. GOO (IW.); State 
v. Starling,6Jones(L.)3G6(1859}. 

& Statev.Payne,86N.C.60')l}8&?). 
e Locffncrv.State,IOOhioSt.59ti(l851). 
r Bondv.Slatc,230hioSt.M9 (1Si2). 
a 3l0hioSt.lll(IS76). 
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qucstiOT) wns nn open one a majority of the court would be in fayor of the rule 
as it stands, and inasmuch as the rule has been so long established and so re
peatedly recognized in this State, as shown by the cases below cited, the court 
Is unanimous in the opinion that it should not be changed by judicial action." 
ln Farrar v. State1

1 decided in Ohio iu 18531 it is said on this point: ''The court 
below charged the jury that when the pica. of insanity is set up, the defence must 
be established by a preponderance of tcsLimony- that the insanity must be af
firmatively prond. But taking the whole charge together, I do not think the 
sense of these words is so extensive as counsel appear to construe it. The court 
characterized the old rule requiring insanity to be proved beyond all re:isooable 
doubt, as a doctrine which, though useful in its time, is too hard to uphold, and 
I cannot sec that a reasonable doubt of a prisoner's sanity can legally arise ex
cept upon a preponderance of testimony. A mere preponder~rncc of testimony 
:1-; to the guilt of a person will not satisfy the law; there must be such a pre
ponderance as removes all reasonable doubt. But :1s we understand the court 
bC'low, n mere preponderance of testimony in favor of insanity may raise n. rca
son:tble doubt of g-uilt, though such preponder:ince may not prove insanity be
yond a. reasonable doubt. I think this the true sense of what was charged in 
this case; ancl I do not discover any reason for setting aside the verdict so far 
as this purticular instruction is conceniecl. Secondly. As to the degree. of proof. 
Nothing can be better settled tlrnn that insanity must be clearly proved. If the 
testimony only raises a. reasonable doubt of sanity the defence falls. But wh:it 
is 1 clear proof?' According to Chief Justice IlORNBLOw1m, in Spencer's Case, . 
it is proof that leaves no reasonable doubt of insanit'; in other words, insanity 
can be said to be clearly proved only when it is proved beyond a reasona.ble 
doubt. When, said the Chief Justice, the question is, did the accused commit 
the homicide, the la.w presumes him innocent until its commission by him is 
~hown beyond a reasonable doubt; but when the question is, was he sane "·hcu 
lie committed it? the law presumes him sane until the contrary is in like man
ner established. .And again: 1 The proof of insanity at the time of committing 
the act ought to be us clear and satisfactory, in o rder to acquit him on the 
ground of insanity1 as the proof of committing the act ought to be, in order to 
find a sane man guilty.' This definition of the term 1 clearly proved,' has been 
questioned, and it seems to me justly. 'Clearly proved' ancl 'pro,,ed beyond 
:l re:isonable doubt' have not, I think, been generally considered as convertible 
terms. The latter, if I :im not mistaken, has usually been held to imply a higher 
degree of ccrt:iinty than the former. If the preponderance of testimony is clearly 
on the side of insanity, the fact ought, in my judgment, to be considered as 
clearly prond, although there is a reasonable doubt of its existence. No act is 
a crime unless perpetrated by an accountable being, and i1 we were to apply the 
same rule to the question of sanity that we do to all other facts necessary to con
stitute a crime, we would have to hold that a reasonable doubt of sanity is suffi 
cient to acquit. But a different rule has ahvays prC\'ailecl, and wisely. It is 
carrying the distinction far enough, howeYcr, and as far as public policy, upon 
which it is founded, requires, when we say tbat insanity must be estublisbed by 
a clear preponderance of proof." · 

~ 21 N. J. (L.) 196. 
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§ H. Pennsylvania.. - In Pennsylvania, it is not necessary that the jury should 
be salisfied of the insanity of the accused beyond n. reasonable doubt, but there 
must be proof that is satisfactory, such as flows fairly from a prcpouderuncc of 
evidence.• In Myers'' · Commonioealtli, 2 it is s:-iid by Amn~w, C. J ., dcliverin~ the 
judgment of the Supreme Court.: "There is one error, for which the sentence tu 
this case must be reversed. It appears in several parts of the charge, lca,·iug no 
doubt as to the meaning of the learned judge who presided at the trial. It mu~t, 
therefore , have impressed the minds of the jurors. Withoutspecifyingcac.:b in
stance, i t may be summed up inn. s ingle statement, that the judge instructed the 
jury that they must be satisfied beyond a. reasonable doubt that the prisoner was 
il1s:me ,at the time the act was committed. This statement is too stringent, and 
throws the prisoner upon a degree of proof beyond the legal measure of his de
fence. Th:Lt measure is simply proof which is satisfactory- such as flows 
fairly from a. prc.:ponclcrance of the eYidence. It need not be beyond a doubl. 
A re:1sonable doubt o{ the fact of insanity, on the other hand, is uot f:ufficlcnt to 
accp1it upon a. defence of insanity. This has been held in several cascs.3 Sanity 
being a normal condition of men, and insanity a defence set up to an act which 
would otherwise be a. crime, the burthcn rests upon the prisouer of proYiug bis 
abnormal conditiou. But the evidence o f this need be only satisfactory, and the 
conclusion such as fairly results from the evidence . 'Vhcre the evidence raises 
a. balancing question, and the mind is brought to determine its prcponcleranc<:, 
there may be a doubt still ex_isting in the mind, yet the actual weight may be 
with the prisoner ; and this proof should be considered satisfactory. In cases 
of conflicting ev idence tho.preponderance must govern, there being no other 
rati..rnal means of decision. But if we say in such a case it must be satisfactory 
beyond a. reasonable doubt, it is e,·iclcnt the expression implies more than :L mere 
preponderance. It is difficult to define the precise difference between the two 
measures, yet we arc conscious in our own minds that to be convinced beyond a. 
reasonable doubt is a. severer test of belief than to be satisfied that the prepon
derance falls on that side. Probably the true reason of the difllculty in defining 
the difference lies in the iua.bility to define a reasonable doubt. A reasonable 
<lonbt must be an honest and conscientious difficulty iu believing-one not 
merely subtle or ingcniousi it must arise out of the evidence and not be fanci
ful, or be conjured up to escape consequences. It must strike the mind with 
such force ns to compel it to pause in yielding belief. These are characteri~
tics, but do not define the measure of belief, which is beyond a reasonable doubt. 
The judge stated well all these characteristics, and yet in conclusion said , by 
way of illustration of his mc:ming: 1 If the beam waver, then the cloubt is 
thrown into the defendant's scale; but the jury must not so hold the beam as to 
cause it to tremble either in favor of the Commonwea.lth or the defendant.' 
Now, if we apply this illustration of the reasonable doubt which operates to ac
quit a. prisoner, to the evidence of his insanity, and say that his proof of the fact 

1 Myers t1. Com., 83 Pa. St. 14-1; Pannell v. 
Com., 8G Id. 260 (1878); Sayresv. Com., 88 Id. 
291 (1Si9); Brown v. Co m., 78 Pa. St. ]'Z'l 

(1875); Com. v. Winnemore, 1 Brc\vst. 356 
(1867); Co m. v. Ila rt, 2 Brewst. 5H ( 1868); 
Ortwein v . Com., 76 Pa. St. 414 (18'5); Lynch 

v. Com .. 77 Pa. St. 2<» (18H); Coyle t1. Com., 
ante,p.«l. 

'8:~ Pa. St. HJ. • 
3 OrLwein i-. Com., iG Pa. St. 414; Lynch 

v. Com., 77 Id. 205; Brown v. Com., :ii Id. 
1'2:?. 
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shall be beyond a reasonable doubt, and if the beam waver, it is to be found 
again~t his defence, we discover that it implies a. higher degree of proof to es
wbli<;h the defence of insanity than the law warrants. It must be not only sat
i!lfactory, but be sati~factory beyond a reasonable doubt. The beam must not 
wa,·er when preponclcratiug to the defendant's scale, but it must go down 
quickly. 1t seems to us, therefore, thut this expression, so often repented to 
the jury, must ha Ye impressed them with a belief that a. high measure of proof 
of the in~anity of the prisoner was required. The distinction may appear nice; 
yet we mu<;t not o,·crlook the effect of language upon common minds, when the 
o:.take is life. Jnstice cannot suffer it to be imperiled beyond a just measure of 
belief in tilose who arc the triers. Common minds do not analyze accurately the 
de~rces of belief or the nature of the doubts which affect it. We think, there
fore, there was erro r in staling the degree of belief in regard lo the defence of 
ini;anity too strongly." In Pannell v. Commonwealth, 1 the court was a1'kcd to 
charge that "if the jury believe that :tt the time the homicide was committed 
the defendant was insane, he must be acquitted." The court gase thi.o;, but 
ndded ''that tile jury must be satisfied by satisfactory ancl conclusive proof of 
the insanity of the defendant." On appeal this was held erroneous. " That 
the proof of insanity must be satisfactory aucl not merely doubtful, to justify an 
:lcquittal,,, said the Supreme Court, "is undoubtedly correct; but we do not 
know any case in which it has been held that it must be conclush·e. To require 
it to be absolutely conclush·e is asking far too high a dC'grec of certainty. It is 
not necessary that the proof of insanity should be so conclusi,·e as to remove 
all doubt. It m:iy be established by satisfactory and fairly preponclcrnting testi
mony." Jn Sayres v. Commonweallh,2 the court instructed the jury that 11 the 
evidence which is intended to establish the defence of insanity must be satisfac
tory to the jury, a.net the conclusion such as fairly results from the evidence." 
This instruction was approved on appeal. 

§ 45. Virginia. . ...:.... Insanity as :t defence must be proved upon the whole evi
dence to the satisfaction of the jury. 3 

§ 4G. West Vlrginia.. -(n Strauder v. State, 4 the trial court instructed the 
jury as follows: "To entitle the prisoner to an acquittal upon the ground that 
he was insane nt the time of the commission of the offence charged in the indict
ment, such insanity must be proven to the satisfaction of the jury, though in 
passing upon this question they mrty look at the whole eYidence in the c:t<..c, as 
well that for the State as the prisoner." On appeal this instruction was np
pro"cd. "This conclusion is, I think/' said Gmm:-;, P., "sustained not only 
by the wei~ht of authority but also by sound reason. When the State pro,·es the 
eorpt1!f clelicti, ancl that the act was done by the accused, it has made out its case. 
And if the prisoner relics on the defence of insanit.v, he must pro\·e it to the sat
isfaction of the jur)·. This rule is necess.iry to protect the public interests and 

is just to the accuscd. 11 

l 86 Pn. St. 2fi0 (1878). 3 Boswell v. Com., 20 Gratt. 860; Dcjar· 
1 SS Pn. St. 2'11 (1$79); reported below, nette v . Com .. ; ,5 Yn. f'ii; Cnccigalu110 v 

Com1uonwcalll1 c. Sayres, 12 Phi\a. 553 mm.t.) Com., 33 Grau, t:o;. 
• 1; \\'. Va.; .:i ; .seepost,p.873. 
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§ 47. English Rule. - In Englund the burden of proof of insanity is on the 
prisoucr.t In B e(J. Y. Layton,2 tbc prisoner was indicted for the mnrdcr or hi-; 
wife. The defence was inf:.anity. Tt appeared from the e,·idcuce on the part of 
the prosecution, that on the 7th of .!Hay, the prisoner ancl his wife were walking 
along the road between Leamington :md Banbcrry, and according to the dyiug 
declaration o.f the deceased, couflrmed by other c\·idcucc, the prisoner, wbo had 
been for some time cnaslnghis wile, tlrcclapistol :1t her- she fell- the prisoner 
pulled her up ancl they procecclctl a few yard.;, when he pu-;hcd her down and 
inflicted a wound on her throat with a. knife . Jl c thc11 got o,·cr the hedge into a 
field, and ran some distance until he was overrnken by a person who bad seen 
the woman fall. The pri':ioner wiped the blood off his hand~, s:.t~' ing: he had met 
with :t misfortune aud cut li e would not tell what he bad done with 
the pistol and.knife, but. said: I int.eucled to do it, and that will put 
an end to it. I haYe been uuhappy since Christmas." H e aftcrw:irds bc~au to 
talk about his family n(fairs. To trnother witness who came up soon after, am.I 
who called the prisoner's attention to the blood on hi s hands, sayin~, 11 There is 
your wife's bloocl, are you not ashamed of yourself? 11 the prisoner replied: "If 
you knew all the circumstances, you would not blame me :-so much." At the 
time the prisoner shot and cut bis wife, he must have known thut persons were 
within a. short clist::mce, having just before met them in the road. The woman 
lived until the 29th of l.fay. Ou the 8th the prisoner had an interview with his 
wife, who said to him: "I for~h·e you all you htwe done, but r shall ne\'er sec 
you any more." The prisoner afterwardsol •ervect to the constable: "I wonder 
what my wife meant when she said she should never see me any more. Uo ;ou 
suppose she means if she were to die, I should be hanged, or if she ~cts well, I 
shall be transported for life?" Ile repented this on the following morning, and 
also s:1ic1 1 he hoped she would get well again for the sake of h('r family. The 
prisoner had thrcateund to murcler his wife before the 7th of M·ty; on the day 
before he was heard sharpening a knife, and tbe dcccasNl was afterwards seen 
running out of the house1 followed by the prisoner with a knife resembling one 
found the following day near the spot where the murder was committed. The 
prisoner nt the time of the murder was, it appeared, going to Banbury to get 
work. The decea~ed's object in going there was to consult her friends ns to a 
separation between herself nnd her husband in consequence of his threats of 
violence, but the object of her journey was conce:liccl from her husband. The 
prisoner hacl been confined for two months in Warwick gaol, in the early part of 
the year, for d('bt, baviug previously kept in the house for years to avoid his cred
itors; he had been unfortunate in building speculations. These were the mate
rial facts of the case, proYcd ou the part of the part of the prosccution1 tending 
to throw any light ou the state of the pri::;oner's mind. ROLFE, B., in summing 
up the case, said as there was no doubt that th~ prisoner had killed his wife, and 
the only question was whether, when doing so, he was a responsible agent, be 
should confine his. observations to this question. The duty which now was in
cumbent on the jury was the most difficult that could devolYC on a jury or judge. 
Insanitv was the most difficult question which could engage the attention of any 
tribuuai. It was difficult to define it in words, or even in idea . The opinion of 

1 Reg.v.Turton,6Cox,385 (18:i! ). 24.Cox,H9(ISl9). 
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the judges wn~ taken by the House of Lords a few y<"ars back, as to what was to 
constitute a definition of insanit)', aod it created nry great clifficultr, but after 
great a.nd anxious delibcr:ttion, they came to the con~lusion that the old descrip
tion was the best, ,·iz.: that insanity should constitute a defence only when a 
party was in such a state or mind ari:sing from disea'>e as to be incapable of de
ciding between right and wron,g, 1 but that this def\nition was imperfoct, as ull 
definitions must be, and would require to he modified with reference to each 
p:trticular case. Applying th:lt law to the present case, he thought what the jury 
had to consider was, whether the e,·idence was such as to satisfy them that at 
the time the act was committed by the prisoner he was incapable of understand
ing right from wrong, as that he could not appreciate the nature of the act he 
was committing. Perhaps it would be goin!! too far to ~ay that a party wa~ re
sponsible in cnry c:ise where he hacl a glimmering knowledge of what was right 
and wrong. In cases of this description, there was one cardinal rule which 
~11oulcl never be departed from, ,·iz.: that the burden of pro,·ing iunoccucc rested 
on the party accused. E,·ery man committing an outr:1gc on the pcr.;on or 
property of another must be, in the first instance, taken to be a responsible be
ing. Such n. presumption was necessary for the security of mankind. A man 
g-oing about the world marrying, dealing, acting as if he was sane, must be 
presumed to be sane till he proves the contrary. The (!Ue'>tion therefore for the 
jury would be, not whether the prisoner was of sound mind, but whether he had 
made out to their s:Ltisfaction that he was not of sound mind. On the other 
hand, howc,·cr, they might arrive at the conclu..,ion, from the nature of his con
duct and acts up to the time of the :let in question, or shortly preceding it, that 
he was insane, though he was not c:lpablc of pro\·ing- it by positive testimony, as 
such was the nature oi the mind, that it might be one minute sane and the next 
insane, ancl therefore it mi,z;ht be impossible for a, party to give positive evidence 
of its condition at the pn.rticular moment in quc~Lion. 

Ile would now, "ith u. view to enable them to form an opinion on this s ubject, 
direct their attention to the c'·iclence as to the state of the prisoner's mind . 

. \ftcr going through the evidence, his lorc\-.hi1> said he confessed that, to his 
mind, the c,·idence carried a com·ictiou n.lmo-.t irresistible that the mun was 
laboring under some mental delusions . So many p1..1oplc could not be all so de
ceived as to arri\'e a.t thn.t conclusion without some good grotmds for it. There 
were two attorneys at Banbury, the superintendent of the Le:lmingtou police, 
Pearson, the hair-dresse r, the prisoner's brother aud sister uncl nephew, :rnd a 
comparative stranger, from London, all agrceiug that his mauncr and conduct 
left an impression that he was not in his right mind. A question asked by the 
counsel for the prosecution of the witnesses for the prisoner, namely, whether 
they thought him capable of judging between right :rnc\ wrong, seemed to him to 
be very irrclenrnt, for that was what no witnes" thouzht of or was prepared to 
:mswcr. All that witne.~'"CS thou!!ht of w:.ls whether or not a pcr;;ou was in hb 
senses, and the other was a mere technical mode of expression adopted hy the 
jud~cs . It was probable that the prisoner wa1,1 feigning madness, but all the cir
cumstances showed that it waf.I ,·cry improbable. The conclusion, then, seemed 
Irresistible that he was to some extent laboring uuUer a delusion, but he quite 

1 McNngbten's Case, IO Cl. & t-'. 200. 
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concurred with the counsel for the prosecution that hewn~ not C'Xcmpt from re
sponsibility, because he w:1s laboring under t\ delusion n~ to his property, unless 
that had the effect of m:lkinf; him incapable of understanding the wickC'clncss of 
murdering his wife . But when that wris the question they had to consider, he 
could not say that it was nlt.ogctbcr immaterial t.luit be was insane on one point. 
only. Inclced, his insanity on that point might guide them ton conclusion as to 
his sanity on the point ilwoh'ed in this case, ancl iu this view of the matter there 
were two circumstances det:iiled in the evidence of great importance. These 
were the want of the motive for the commission of the crime, and its being com
mitted under circumst..1nces which rendered detection almost inevitable. llis 
lordship, after going through the parts of his evidence which supported these 
positions, concluded by telling the jury thut they could come to no other c<.mclu
sion than that the prisoner h:Ld t:1ken away the life of his wife, and that this was 
murder, 11nle~s he satisfied them that he was not capable at the time of uppreci
ciating his nets. 

Verdict, not guilty, on the ground of insanity. 
Tn Reg. v. Stokes, 1 the prisoner, a soldier, was tn<lictccl for the murder of Mary 

Ann G1.1rr11rd. He was tried before :Mr. Baron ROLi··~ at the York Spring Assizes of 
1818. The fact of the murder was not disputed. On the previous 20th of Jan- · 
u,1ry the prisoner, in the Leeds barracks, took up his musket ns if to clean it. 
with a. rng, leveled it at the clcceased, fired and killed her on the spot, her hus
band and child being in the room u.nd two other soldiers bcin~ present. It ap
peared in evidence that the prisoner was a. man of singular b:ibitSj that he seldom 
spoke to the other soldiers; was very Hsccludec.11 sulky and sullen," and was 
described as 11 a close-minded man," and :i "man of very nasty temper." He: 
had frequently complained of illness, and had m:ide efforts to get into the hos
pital, but be was rejC'cted as a man having uo visible disorder or sickness. It 
also appeared that ~ome months previously a. bayonet had been wrenched from 
him in the night·time by his fcllow·soldiers, ns they supposed he was about to 
destroy himself. 011 being arrested the prisoner made no resistance, but held 
out his hands and gaYe himself up to the sergeant, who told him he was a. priso
ner. He declared that he had loaded his musket designedly, saying th3.t he bad 
no chance of shoOting her before; that he was glad she was dcad1 as he could 
now clie in peace, as he had had no rest for nights. It was proved, too, that for 
some nights before the murder, while under the excitement of liquor, the pris
oner was raging in the guard-room, and while handcuffed had attempted to burn 
himself, and afterwards to kill himself by striking his head with a, poker. There 
had been no quarrel of any kind between the husband of the deceased and the 
prisoner, 3.S far as was known. When asked why he had killed the woman 1 he 
said: 11 No one on earth should know but the priest, 11 adding that he rejoiced In 
her death, and could then die happy. He also said there was 11 n. man of the 
company, absent on furlough, thut he would nlso ha,·e shot bad he been there;" 
but it did not appear from the evidence whether there was a. man on furlough or 
not. The medical witnesses were cross-examined at considerable length on the 
genera.I character and characteristics of the different classes of insanity. The 
opinions of Dr. Pritchard on Insane Impulses 2 were cited, who says: 11 The will ls 

1 3C.&K.185 (18'8). 2 Lib. Med. (ed. Dr. Tweedie),~ Prae. Med.11.8. 
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occasionally under the influence of n disordered impul file, which suddenly drives 
the persons affected to the perpetration of acts of the most revolting character, 
and to the commission of which he has no motiYC." Also those of l\I. Esquirol 
on the same subject, who remarks that" numerous and well authenticated cases 
have dcmonstratccl the fact, that while some madmen commit homicide under the 
inftuencc of delirium or illusions, while other~ perpetrate shnil:J.r acts with pre
meditation nnd design, iuflucuccd by an intense feeling of makvoleucc which 
may be part of the general perversion of their moral feelin~s, there is a third 
class, who ~ire under neither illusions, nor moral pen·ersion, if we inquire into 
the general state of their a.fiections and moral feelings, and who arc dri\·en to 
commit homicide by 1\ sudden and merely blind and instinctive impulse, without 
consciousness of the nature of the act." Taylor's Aled. Jurisprudence, tit. Hom
icidal Monomania was also cited; ancl the opinions in the several works were 
assented to as questions of science by the medical witnesses. Rou·i.:, B. (in 
summing up) - Tf the prisoner seeks to excuse himscU upon the plea of insan
ity, it is for him to m!l.ke it clear that he was ins!l.nc at the time of committil1g 
the offence ch:1rgcd. The onus rests on him; and the jury must be satisfied ti.mt 

. he actually was insane. If the matter be left in doubt, it will be their duty to 
convict him; for C\'Cry man must be presumed to be rc:sponsible for bis acts till 
the contrary is clearly shown . A case occurred some time ago, ut the Central 
Criminal Court, before ALIH:nso~, B., and the jury hesitated as to their verdict, 
on the ground that they were not s:.1tisficd whether the prisoner was or was not 
of sound mind when he committed tile crime, and that learned judge told them 
that unless they were satisfied of his insanity it would be their duty to find a 
nrdict of guilty. Every man is held responsible for his a<'ts by the Jaw of this 
country, if he can discern right from wrong. Thissubjcctwas,afcwyearsago, 
carefully considered by all the judges, and the law is clear upon the subject.. It 
is true that learned spccul!lton;, in their writing-s, h:we laid it down that 
men) with a consciousness th:lt they were doing wrong-, wcrn irresistibly 
impelled to commit some unlawful act. But who enabled them to dh'e into the 
human licart and sec the real moth·c that prompted the commission of such 
deeds? It h:1s been urged that 110 motiYC has been shown for the commission of 
this crime. It i~ true that there is no motin apparent but a very inadequate 
one; but it is dangerous g-round to take to sa,v that :t man must be insane be
cause men fail to discern the motive for his :let. It has :llso becu said by the 
prisoner's counsel that the conduct of the prisoner w:1s th:lt of a madm:m in 
committiugthe act at such u. time, in the presence of the womau's husband, who 
had arms withiu his re:lch; but it would be :t most dangerous doctrine to lay 
down, that because a man committed n, desperate offence, with the chance of 
instant death, or the certainty of future punishment before him, he was therefore 
Insane- as if the perpetration of crimes were to be excused by their very atroc
ity. 

The jun; found. the prisoner guilty, and. sentence of death was passed. 11pon him. 

§ 48. Burden of proof on Prosecution-Third Theory.-The third theory is 
that the burcleu of proof rc~ts on the Rtate to proYc the sanity of the prisoner 
The presumption of sanity will be inclnlgcd iu the absence of evidence to the 
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contrary. If the defenclant introduces no evidence which tends to prove int1-nnity, 
the presumption stands. But if be gives evidence tending to overthrow the 
presumption of his sanity, casting doubt and uncertainty upon it, it is the duty 
of the State by amrmative evidence to prove his sanity beyond a doubt. This 
theory is maintained in the foHowing States: 

§ 49. Illinois.- In Fisher ' '· P~ople,1 it was said: 1 'The jury in all cases 
where such a defence is interposed should be distinctly told that e'·cry man is 
presumed to be sane until the contrary is shown-that is his normal condition 
Before such a plea can be allowed to prevail, satisfactory evidence should b~ 
offered that the accused, in the language of the criminal code, was affected 
with insanity, a.ml a.t the time he committed the act, was iocapable of :l.Jlpre· 
ciating its enormity. This rule is founded in Jong experience, and is essential 
lo the safety of the citizen. Sanity being the normal condition, it must be 
shown by sumcient proof that from some cause it has ceased to be the condition 
of the accused." But in Hopps v. PMple,~ this case was overruled, and it was 
laid down tha.t the burcleu was 011 the State, and that if the jury entertained a 
reasonable doubt of the prisoner's insanity they should acquit. Three years 
later, the judge who delivered the opinion in Hopps v. People, thought it ncccs· 
sary to explain that case. 14 'Yhat we clesignecl to say in that case," said he, 
"was simply this, that sanity is tlll ingredient in crime as essential a.s the O\'ert 
act, and if sanity is wanting there can be no crime, and if the jury entertain a 
reasonable doubt on the question of insanity, the prisoner is entitled to the 
benefit of the doubt. We wish to be understood as saying as in that case that 
the burden of proof is on the prosecution to prove guilt beyond a. reasonable 
doubt, whate\·er the defence may be. If insanity is relied on, and C\•icleuce given 
tending to establish that unfortunate conclition of mind, and a. reasonable, 
well founded doubt is thereby raised of the sani'y of the accused, every prin
ciple of justice and humauity demand that the accused shall have the benefit 
of the doubt. We do not desire to be understood as holding the prosecution to 
the proof of sanity in any case, but we do hold, where evidence of insanity has 
been introduced by the accused, and a. reasonable doubt of his sanity is thereby 
created, the accused cannot l>e convicted of the crime charged. We deemed it 
necessary to say this inuch in explanation of the ruling in the case of Hopps, 
as some expressions used therein may have a tendency to misJead."s 

§ 50. Indiana..-" If, upon the whole evidence in the cause, the jury have 
a. reasonable doubt whether the accused upon trial was sane when he com
mitted the homicide or act charged against him, they must h:1xe a. reasonable 
doubt whether he purposely and ma.liciously committed the act; and hence, a. 
reasonable doubt whether he committed the crime defined by statute."' An 
instruction to the jury that "the jury are to presume the defendant innocent 
until his guilt is established by the evidence beyond a reasonable doubt, 11 is not 

1 23lll.283(18GO). 
231lll.385(1865). 
a chase v.People,iOlll.352(1866). 

•Polk v. S.tatc,I!llnd. li0(1862); Stevens 
v.Slate,31 Ind. -tSJ (1869); Guetig ti.St.ate, 
661nd.94 (18i9); secpo11t,p.875. 
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Kansas, :Michigan, Mississippi, Nebraska and New Hampshire. 

Inconsistent with an instruction that" every man is presumed to be sane and 
to intend the natural and ordinary consequences of his acts. 111 

§ 51. Kansas.-The same rule has been adopted in T\ansas. 7 In State v. 
Mahn,8 the prisouer asked the court to instruct the jury that, "in order to 
entitle the defeuchrnt to an acquittal, he is required only to raise a reasonable 
doubt ns to his sanity," and the court modified the instruction and gave it in 
these words: "In order to entit le the defendant to an acquittal, he is required 
only by et'idence to establish a reasonable doubt as to his sanity. 11 In the Supreme 
Court this was held to be correct. 

§ 52. Mtchtgan.-And the same rule prevails in 1iiichigan.' 

§ 53. Miseiesippi.-Sanity is presumed in the absence of testimony relating 
thereto, but whenever the question is put in issue by C\'idence such as engenders 
a reasonable doubt, it devoh'es on the prosecution to remoYc it and establish 
the sanity of the prisoner to the satisfaction of the jury, beyond all reasonable 
doubt arising out of all the evidence in the case.s 

§ 54. Nebraska. - Where e\·iclence of insanity is produced by the prisoner , 
unless the jury arc s:ttisfied that the act complained of was not the product 
of mental disease, they must acquit.6 

§ 55. New Hampshire.-The same rule was adopted in this State in 1861.' 
In State v. Pike/• the judge instructed the jury that sanity was presumed, but 
that when any evidence was introduced tending to show Insanity the State must 
satisfy the jury beyond a. r easouable doubt that the prisoner is sane. The 
majority of the Supreme Court approved this rule. But l\fr. Justice DOE was 
not satisfied with this liberal rule; he thought there should be no legal presump
tion of sanity at all. 11 .Malice," said he," was alleged in the inclictment, and 
that allegation, as well as every other material averment of the indictment, was 
traversed by the general issue. On the question of malice, the State had the 
amrmati,·e and the burden of proof; and the State was required to proYe the alle
gation of malice as well :is every other material a.verment, beyond all reasonable 
doubt. Sanity being au essential element of malice, must be proved by the State 
beyond all reasonable doubt. This rule is not peculiar to cases in which malice is 
formally alleged. Sanlty is an indispensable ingredient of all crimi'. If the crime 
ls denied, sanity is denied, and the party alleging it must prove it.9 It was held in 
that case, that the presumptions of sanity and of malice are presumptions of 
fact that do not change the burden of proof, but merely authorize the jury to 

1 Greenley v. Stnte,GOlnd.141 (1877) . 
2stnte v. Crawford, 11 I\:ns. 32; State v. 

Rcddlck,7Kas. 14l(l871). 
325 )\.us.152(1881). 
•People v. Garbutt, li Mich. 9 (lSGS) . 

\\'hat is n. "reasonable doubt,"wns well 
defined in J>eo1)IC v. :Finley, 38 :~.Heb. 482 
(1'!18). 

~cunninirhamv.State,56 Miss.269(1879); 

Newcombv.State,37 i\liss.383 (1859); Rus
scllv.Stntc,5JMJss.367( 1Si6). 

tWrightv.Pcoplc,4Neb.i09(18i6);IIawe 
v.Pcople,JlKcb.537. 

1 Stntcv.nartlctt,.43 N. JJ.2'24; State 11. 

Jones,50N. ll .31i!l. 
8 4!JN. H.3!l!l(l 870). 
9 Statev.BarllctL,43N. IJ.22'. 
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find sanity and malice without any direct testimony o[ witnesses upon these 
points. The instruction gi\'cn iu this case is a departure from State v. Bartlett; 
for when the jury were told tlrnt every person of mature uge is presumed to be 
sane they would naturally understand that they received u. legul presumption from 
the court, and not that the presumption wus one of the facts for them to pass 
upon. The presumption was laid down with this important qualification, that it 
existed only so long as there was no evidence oi insanity, tmd yauished at the 
moment the slightest particle o[ e\'idence appeared tending to show insanity. 
Such a legal presumption would be irregular, exceptional nod anomalous. I! 
there wus a legal presumption of sanity, it opera.led tliroughout the triul 1 to 
keep the burden of proviug insanity on the dcfcnclunt, or to support the burden 
which belonged to the State. If it did not establish sanity beyond reasonable 
doubt, it was immaterial. II it cl id establish sanity beyond reasonable doubt, 
it shifted the burden of proof contrary to the doctrine of State '". Bartlett. 
Shiftiug the burden of proof upon the defendant, ancl tlllowing him to throw 
it ha.ck upon the Rtate by a scintilla of testimony, would naturalJy be followed 
by allowing the State to throw it back again upon the defendant by another 
scintilla, ancl so on through an interminable subdivision of the evidence. 
There is no legal guilt in a honiicicle solely caused by a mental disease. Men
tal capacity to commit an oUcncc, includes sanity. AiHI if there is a legal 
presumption of innocence, as the books say, how is it overpowered in the absence 
of all e\·iclence, by a legal presumption oi sanit-y? When the two pre!'ump
tions come in conflict witllout assistance, how docs tile law ascertain which 
prcn1ils? 1 If it is necessary to abolish one of the presumptions to avoid their 
conflict, the presumption of innocence can well be spared, for it is entirely 
useless. The State, alleging guilt, must prom it. The bur<lcn oi proof is 
attached to the amrma.th·e. The accused does not need a presumption of inno
cence, ancl it is of no adrnnta.ge to him . There is no legal presumption of guilt, 
and the defcnd:mt is as well protected by the rule which puts the burden of proof 
on the party alleging an affirmative, as he would be by a presumption of inno
cence. Greenleaf, indeed, says that the legal presumption of innocence is to be 
regarded by the jury us a matter of eYidcncc.i But this is an incorrect view. 
A legal presumption is not c,·idence; it establishes a point where there is 
uo testimony aucl no inference of fact from the absence of testimony, and 
also when all the testimony is so balanced that the point is not decided by 
the testimony. Putting upon the State the burden of proving guilt, und gh•ing 
to the defendant a presumption of innocence as evidence tending to disprove 
the guilt which the State must prove, would be like doubling the weight of any 
testimony the defendant might introduce, and weighing at once against the 
State and ag11in in faxor of the defendant. The burden of proof aflixed to the 
affirmati\'e, generally renders a legal p1·esumption of I:.tw unnecessary; but it 
seems sometimes to be supposed thut there is a necessity for such a presumption 
for or against every fact alleged and denied in pleading-; and more so-called 
legal presumptions bave been constructed than can be co1wcniently used. 
There arc certain natural or usual causes, effects, conditions und customs, 

1 Green borough v. linderhill, I~ Vt. OIH; I ~ 1 Gr. on Ev. , sect. M. 
Gr.on£v.,sect.3.'>. 
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generally within the reach of the experience or the obserrntion of men 1 which a 
jury are justified iu finding by au inference or presumption of fact, when there 
is no testimony showing an exceptional in st:rnce in the case on trial.1 When it 
is pron,;d tlmt oue man has killed another" ith a. deadly weapon, under some 
circumstances there may be1 as a matter of fact, a. fair inference of maltcc ant.I. 
intent to kill; but in England, and generally in this country, such inferences 
ha,·e been improperly changed into legal presumptions and used to change the 
burden of proof throughout the trial. 1 It is not necessary in this climate to 
offer testimony to show that the g-rouncl was frozen the last January, or that ft 
was not frozen the last August. Seedling fruit trees do not generally bear fruit 
of the best quality; and without uny testimony of witnesses as to the product 
of a particular seedling, a jury woulcl be authorized to presume the fact. In 
such cases the absence of testimony tending to show an exception, may be sat
isfucto1·y C\'ideuce tending to show the operation of the known general rule. 
The inference drawn by the jury from the absence of particular testimony is a 
presumption of fact. But many such presumptions haxe been unnecessarily pro
mulgatc<l by the court, and improperly called presumptions of htw1 -the court 
lw.ving a. great ach"antagc oi position in encroaching upon the pro,·ince of the 
ju.ry. The presumption of sanity is not au artificial or legal presumption, but a 
natural inference of fact to be m:tde by a jury from the abscuce of evidence to 
show that a party did not enjoy that soundness which experience prons to be 
the general couditiou oi the human. rnind.3 The Stute has no more need of a 
legal presumption of sanity than the defendant has oi a presumption of inno
cence." 

§ 5G. New York.-In O'Brien v. People,' the court refused to charge the jury 
th<1.t "where insanity is interposed as a. defence, the aflirmati\"C of the issue is 
with the People, and they must establish t he sanity of the prisoner at the time of 
tbe commission of the alleged crime by a prepouclerauce of the C\"idence. 11 In 
BroU1erto1l v. People," the Court of Appeals said: "Crime can be c9mmitted only 
by human beings who are in u condition to be r esponsible !or their acts; and 
upon this general proposition the prosecutor holcl s the affirmative, and the 
burden of proof is upon him. Sanity being the normal and ul'lual condition 
of mankind, the la.w presumes tha.t e,·ery individual is in that state. Hence, a 
prosecutor may rest upon that presumption without other proof. The fact is 
deemed to be prornct primafacie. Whoever denies this, or interposes a defence 
based upon its untruth, must p1·0,·c it; the burden, not of the gencr:il issue of 
crime by a competent person, but the himlc.·n of O\·erthrowiug the prl'sumptiou 
of sanity, ancl showing insanity, ls upon the person who alleges it; :rnd ii e,·i
deuce is gh·en tending to establish ius:rnity1 then the genernl question is pre 
sented to the court and jury whether the crime, if committed, was committed 
by a person responsible for hi s acts, und upon this question the presumption 
oi sanity uucl the e\·ideucc ure all to be considered; and the prosecutor holds the 

1 n. 1•• Burdett, 4 B. & Aid. 121; n. t'

~~.!!;:.r, 7 C. & P. 648; Ottawa v. Graham, '21! 

..J.nte,p.431. 
34 

3 Sutton v.~adlcr,3C.B. (N. 8.)87,96. 
4 48 Barb.'2i4 ( IS6i) . 
&J5N. Y. 159(1Si8) . 
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Notes . 

affirmatiYe, ancl if a reasonable doubt exists ns to whether the prisoner ls sane or 
not, he is entitled to the benefit of the doubt nn<l to an aquittal. The qucstton 
may be st:ited in a variety of language. There Is no rig1<l rule vrcscrlblng 
the particular terms to be employed, if the substance of the rule Is preserved. 
The judge iu this case, among many others not criticised, used tbls expres
sion: •The nllcga.tion of insanity is an afllrmatin issue which the defendant ls 
bound to pro,·e, and you must be satisfied from the testimony introduced by 
him that he was insane.' And be also charged that1 'if there is a well fouaded 
doubt whether this man w:ls insane at the time he fired the pistol 1 you will 
acquit him.' Take the two paragraphs of the charg-e together, there was no 
error. The prisoner was bound to pro,·e that he was not sanej and whcth~r 
insanity is called nu affirmative issue, or it is stated that tl1e burden of proof of 
insanity is upon the prisoner, in order to o,·crcome the presumption of sanity, ls 
not very mntcrial1 if the jnry are tolcl 1 as they were in this cusc, that a reason
able c.loubt upon tba.t question entitled the prisoner to an acquittal. The jury 
could not have misunderstood their duty under these instructions, nor ha,·e 
been misled by them, and ii an exception had been taken it must have been 
overruled." In Wagner,., People,' the court was asked to charge that, "where 
the cYideucc establishes au hypothesis consistent with the prisoner's insane 
state of miucl, it is the duty of the jury to adopt that hypothesis in accounting 
for the killing." To which the court responded: ''Of course that is so1 if you 
have any doubts as to the degree of the offence committed." The prisoner, who 
was being tried for the murder of his wife, was convicted and scutcnced to 
death. Ou appeal, the judgment was amrmecl. "What was meant preci.sely by 
this request,'' said Hunt, J., 1' it is clifficult to comprehend. The case is probably 
imperfect, as the answer is not entirely responsive to the proposition. It was 
probably intended to reque~t 11. charge that, where the evidence established 'a. 
state of facts' consistent with the prisoner's insane condition of mind, it wns 
the duty of the jury to give the prisouer the benefit of that evidence, or gh·e 
due weight to the.se facts in accounting for the killing. If so, the request in 
the abstract was correct and the p1·oposition implied was reasonable. [t wns 
quite unimportant, howe\•er, in the present case, for two reasons: First, the 
court had already, with great clearness and accuracy, laid down the Jaw upon 
the subject oi insanity. Among other statements, the judge had used this 
language to the jury: 'Every man is presumed to be sane and to possess a 
sufficient degree of reason to be responsible for his acts. When the question 
of insanity is presented upon the evidence, the p1isouer is entitled to the bcueflt 
of any doubt which may arise upon the question; that is, the jury must be 
satisfied, beyond all reasonable doubt, that he was sane when he committed the 
act; but if the jury are satisfled1 beyond the reasonable doubt1 that the pri~oncr 
knew that the nature and quality of the act he was doing was wrong, the lnw 
holds him responsible. [ ha,·c been re(]uestecl to charge you that, if the pris· 
oner committed the act in a moment of frenzy he cannot be convicted of murder 
in the tlrst degree. I not only charge that proposition, but if his mind was in 
that condition he cannot be convicted of auy offence. The true test for respon-

1;1 . .\bl)._\11p.Oec.SC». 
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Rule in New York and Tennessee. 

sibility for acts committed is commonly known as the test of right and wrong. 
If the jury are su.tisfled tha.t the prisoner knew the difference between right 
nnd wrong, in regard to the particular act in question, then the law holds him 
responsible for his act. li they are not so satisfied, of course it would be their 
duty to acquit him absolutely.' This, I think, gave the prisoner the full benefit 
of tbc la.w, as embmced in his special request as intended to han been made. 
But again, the charge of the judge on this point, and his answer to the special 
request, in detail and its entire scope, were gratuitous and beyond the rights of 
the prisoner. The testimony in the case docs not furnish a single fact, idea, or 
suggestion on which a claim of insanity can be based. The evidence discloses 
that on July 22d the prisoner hud been engaged at his work, and in the after 
part of the clay went into the room where his wife was staying. After the 
lapse of a short period of time, sbi·ieks uucl screams were hen.rd, the hystanders 
rushed in ancl found the prisoner in the act of tukiug the life of his wife. She 
was upon the floor, the prisoucr standing or kneeling abO\·e her, inflicting fre
quent blows with a. hatchet, which he left imbcdded in her brain. He fled a 
short distance, was pursued, arrested, and when asked why be had committed 
such a deed, simply answered that he had a cause for it. This is the whole of the 
evidence on this point . We know nothing of the provoc11tion to the deed, re:ll 
or imaginary. We arc ignorant of what took place at the last fatal interYiew. 
We only know the result . The prisoner was not greatly excited. Ile gave no 
evidence then, or before, or since of any aberration of mind, or even of eccen
tricity. He was an ordinary unma.rked man, exhibiting the usual e,·idence of 
capacity and of sanity, with no c,·idcncc of delusion, of delirium, or of igno
rance of his moral or social duties . Ile simply murdered his wile, cruelly, 
brutally aud remorselessly. The fact that he had been previously a man 
of good character formed no clcfcnce to the act, and furnished no evidence 
of insanity. The case ctlllcd for no charge on the subject of insanity, and no 
exception lies for the want of it. 1 The judgment of the court below should be 
affirmed, and the record remitted to the Supreme Court for further proceedings." 

But the doubt which existed in this State by the uncertain and conflicting 
rulings on this question 2 was effectually put to rest by the recent decision of 
the Court of .Appeuls, in O'Connell v. People,3 In that case it is said that the 
prosecution must satisfy the jury" upon the whole evidence tb.'.l.t the prisoner was 
mentally responsible; for the affirmation of the issue tendered by the indict
ment remained with the prosecution to the encl of the trial." The presumption 
of sanity stands until repelled. Ii the prisoner gives no evidence as to his 
insanity, the presumption stands, but if he gives evidence tending to overthrow 
the presumption the prosecution must produce answering testimony. 

§ 57. Tennessee. - In Tennessee, sanity when questioned by evidence, must be 
proved beyond a reasonable doubt by the State.' 

t See Willis t1. People,32 N. Y.i15. 38JN. Y.380. 
2 See Lake v. People, I P:nk. 4.% (ISM); ,. Lil\vless t1. State, 4. Lea, 179 (1879); 

PCOJlle ti. McCnnn, 3 Pnrk. 272 (1857), re- Dove t1. State, l Heisk. 348 (1872). 
versed in J>eo1ile t'. Mccann, lG N. Y. 58 
(lllli7); Moett v. People, 85 N. Y. 3;3, 
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Notes. 

§ 58. Texas.-In a cnsc in the Court o[ Appeals of this Stnte it was said: 
wwc do not deem it necessary or incumbent upon us to unravel or attempt Lo 
answer the misty mnzcs nnd the metaphysical disquisitions indulged by the 
opposing theorists nbout sanity being cs".lcntlal to criminal intent, and 
crimimll intent being essential to punishable crime, nor their equally alr 
strusc and obscure Yicws ns to which side has the burden of proof when the 
sanity of the defendant, from whatever cause, acquires n status in the case." 
The court held that "the c\'ideucc of insanity, to warrant au acquittal, should 
be sumcieotly clenr to cou\·ince the minds aud consciences of the jury." 1 But 
inn more recent case it is l:tid down thnt the burden is on the prisoner in such 
cases to establish bis insanity by a preponderance of the evidence.2 

1 Webb v. State, 9 Tex. App. 400 (1880); Id. 577 (1881); Clsrkv. State, 8 Id. MO (1880), 
Kin&' v. State, Id. 553; Johneou v. State, 10 Carteru. State, 12Tex. 500 (ISM). 

tJonea v.State,13Tex.App.l(l881). 



CHAPTER III. 

DRUNKENNESS. 

DRUNKENNESS NO EXCUSE-BURDEN 01'' PROOF. 

:McKENZIE v. STATE. 

[26 Ark. 335.J 

In the Supreme Court of Arkansas, December Term, 1870. 

Hon. W.W. W1Lsmm;, Chief Justice. 

:: ~;~tL~~:CT~l~~;~~~:ISON 1 l 
11 Tno:>.us M. BOWEN, ~ .Associate Justices. 

" J Om\' l\IcCLUln;. J 
I. Drunkenness is no Excuse for Crime. 
'l. The Burden of Proof is on the prisoner who pl ends insanity as a defence; and the jury 

arethejudgesoftheweightoftbctestimonyadduccdthereon. 

APPEAL from Sebastian Circuit Court. 
Du Val &; King, for appellant, .Montgomery, Attorney-general, for 

appellee. 
GREGG, J. -
(Omitting rulings on other points.) 
The second ground is, that the finding of the jury was not warranted 

by the evidence, the substance of which follows: -
John Speet testified that be came to Noble's brewery, in Fort Smith, 

and McKenzie, the appellant, and Brown, the deceased, were sitting 
near ea.ch other at the door of the Brewery. Brown said to McKenzie, 
u let us go home." McKenzie called him a d-d son of a bitch, and 
told him to kiss (an indecent part of his person). Brown then said," I 
do not wear any pistol." 1\IcKenzie said, ''You are not able to wear 
a.ny such things." McKenzie then put on his shoes and got up from. 
bis seat inside the door, stepped back about two steps, raised his coat, 
drew a revoker from his side, and said, "You d-d son of a bitch, don't 
bother me any more," and shot Brown, who fell. Brown was then 
nbout th1ee steps outside the door. llirs. Noble testified that as soon 
as the pistol fired , she went into the brewery and saw the man in tlle 
back room with a pistol in his hand, and saw the man lying dead out at the 

( 533 ) 
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door. Frnnk Wesley testified that he was near the brewery; saw BtJwn 
standing, and saw him fall and die, about three steps out of the clool' i 
<lid not see McKenzie any more until an ofl:iccr lu1tl arrested him. .Mrs. 
Brown testified that she saw the accused and her husbaml, the deceased, 
on the 17th of June, 1867, nearFortSrnitll, on the Yan Buren road, and 
in about three hours thereafter she saw the body of the deceased lying 
near Noble's brewery; that on the morning of the same day, shC heard 
the accused tell deceased that he would kill him that day i that the at:· 
cused then had no pistol, but half an hour afterwards she saw him with 
a pistol and lead in bis band; that she and others came to town with 
accused and.deceased, in a wagon, soon aflcr dinner; she knew of no 
difficulty between the accused and deceased ; they talked together on 
the road i the accused told deceased to shut bis mouth, that he knew 
nothing, but she supposed they were joking. Crawford testified tlrn.the 
knew the accused and cleceasecl; saw them at Fishback's fann, where 
they Jived, in the forenoon; they were playing, slapping each other and 
running around, and be heard the accused say, "I will kill you before 
night." McKenzie seemed to be drunk; saw him with a ph:.lol i they 
started to town soon after dinner; in the evening he heard that Brown 
had been killed . Other witnesses testified as to the killing, the wound, 
etc. ; but tbe most material, for the prosecution, was the above alluded 
to. All the witnesses showed that they knew of no previous quarrel be
tween the parties. 

The defendant introduced several witnesses. The first testified that 
the appellant was of singular habits of mind; another said he regarded 
him as very mu th broken clown, physically and mentally; bad not con
sidered him in bis right mind for ninety clays, and not more responsible 
than a lunatic; that when drnnk he is different from other persons i 
never beard him say anything angry or vicious; he seemed prostrated i 
he went with one Taylor, and they were up much night and day. The 
next witness testified. that he was a graduate of Maryland Unhcr
sity, and had practised medicine for twenty years; bad for several 
mont,hs known the accused, and he had condudcd be was simple
minded; and if talking to medical men, he wottld call him insane- not 
in .J;he full sense of that term; he was of the opinion be was imbecile to 
such an extent as at times to render him unconscious of any act, and 
that this imbecility was increased by the excessive use of intoxicating 
drinks; be was of opinion the accused would generally know the differ
ence between right and wrong, and would be responsible for his acts; 
but it is prob:tble, in his case, that the use of intoxicating drinks to nny 
great extent would render him totally insane. The next witness said be 
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bad practised medicine, etc., seventeen years, and had known the ac
cused six months, and he was of the opinion bis mind was very much 
impaired from some barl habits, or the commission of some crime1 that 
had preyed upon bis mind 1 so as to produce mental imbecility; and that 
tha.t would be greatly increased by ex<.:essi \'C use of strong drink. The 
next testified, that he b::ul seen freaks in the accused that made him 
think that he was not a man of sound mind ; and again, he had thought 
him a very intelligent man; he is a man of no sense when on n spree, no 
reason or control of himself when under the influence of liquor; be saw 
him once wllen he was putting a band on a gutter, and tol<l him be was 
not putting it on very straight; be made no reply, but picked it up and 
kissed it; and that witness went and tol<l the foreman that he was'' a 
perfect luna." This was in l\Iarch 1 18G7; the accused said but little 
whon sober, and at such times be considered that he would know right 
from wrong. Jackson Brooks testified that he saw the accused at the 
brewery; he was about the bar pretty much all day, and he saw him 
drinking "right smart; " thinks he was sober in the morniug, but about 
thrre o·ctock be was pretty tight; this was the 17th -0f June, 1867. 
The next witness said, he came to town with the accused, and Le took a 
glass of beer at the "Last Chance," and again drank at the brewery, 
and was pretty drunk; this was the only time be ever saw him drunk. 
The State then introduced a witness, who said he had for several months 
known the accused, and regarded him not very bright- hardly medium 
sense. The next witness said he and the accused were both carpenters, 
and worked together in the goYcrnment shop i had known him since De
cember, 18G6; was foreman OYer him, and could not say be ever thought 
he wanted sense ; he was a good man and a good mechanic; that he 
knew the witness who said he told bim 1 as foreman, that the accused 
was a" perfect luna," and did not rnmember of bis ever having such 
talk to him. The next witness said the accused bad 'rnrkcd for him a 
month and a half, and he thought him an ordinarily sensible man. The 
next witness said he was a carpenter; had frequently seen the accused; 
worked in the shop with him, and never sa.w anything in him that indi
cated insanity. The next witness stated the same. The next said he 
bad been with the accused evcq day for two weeks before the killing, 
nnd saw no eYidenec of insanity. The widow of the deceased then tes
tified that she had never seen any indications of the accused being insane, 
and thnt about a week before the killing she heard the accused say, if he 
were to commit murder he would claim to be insane, and when he got 
out of it be would be as smart as any of them. 
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.McKenzie v. State. 

We have thus, at length, referred to the substance of the e'•idencc, be
cause the principal question here presented is as to the sufficiency of 
this evidence to sustain the verdict of murder in the first degree. The 
rule is well understood that where the State pro,·es beyond a reasonable 
doubt that the accused perpetrated the murder by lying in wait, or by 
other 'kind of wilful, deliberate, malicious, and premeditated killing, it 
is mur•ler in the first degree. The intention is manifested by the cir
cumst::mces connected with the act of killing. Express malice is that 
which is capable of proof, and malice is implied when no considcrn.ble 
provocation appears, or when all the circumstances of the killing mani
fest an abandoned and wicked disposition, and this court has decided 
that the length of time is not material, so that the killing was the result 
of a wilful, corrupt, and malicious intent to take life; a. design thus 
formed before the act of killing is sufficicnt. 1 • 

There can be no question, leaving the insanity out of view, but that 
the evidence here shows a wilful, intentional killing, and not only a want 
of considerable provocation, but without the slightest provocation. 
Take the entire testirnony 1 and there is not the slightest word or act 
from the deceased towards him, in any way calculated to injure him or 
a.rouse his passions. On the other hancl 1 there is some evidence going to 
show that he, before and at the time of the killing, was haboring malice 
toward the deceased. A settled intent to commit the most diabolical 
crimes mny, and often does, remain secret until an opportunity offers 
to carry the wicked purpose into effect. And by concealing the malice, 
and cause of ill-will that exists, a. wicked one can better hope to accom
plish his purpose ancl esC!lpe punishment; hence it is wise for the law 
to presume that every one intends the first and natural consequences of 
his act. 

In this case two witnesses testify to threats made on the morning be
fore the killing. One cf these same witnesses testified that a week before 
the accused declared what he would do in case he should commit mur
der, and the fact of his preparing himself with a deadly weapon, imme
diately after making the threats, his impolitic, if not insulting1 words 
while going to Fort Smith, and the unprovoked attack and killing of 
the deceased, certainly well justified the jury in finding that the killing 
was wilful, malicious, and premeditated. 

To refute this very violent presumption against him, the prisoner at
tempted to set up that he was then insane, and not conscious 0f the act 
he did. 

! Bivens v . Stale, 11 Ark. 4GO, Burgc,,s v . Com., \·a. Cases, 483, and G Rand. (Vn.) 121. 
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Drunkenness no Defence. 

The legal presumption is in favor of sanity, and that the party in
tended to do what was the natural consequence of his act, and if he 
made no denial of the killing, but assumed that he was excusable, he 
thereby took the burden of proof i and if he failed to produce evi
dence sufficient to change the presumption raised against him by 
the proof of the killing, the penalty of the law would be legally ad
judged against him, and the jl\l'y is the only proper tribunal to deter
mmc the weight of the cYidencc, and this verdict was not a finding 
without ed<lencc. 

It was by the physicians and some others testified that the accused 
was imbecile - a mnn of weak min<l, and liable to be much affected 
from cxcessi,·e use of strong drink i but while this may have been proba
ble, e\'en if it had been most likely, it is by no means conclusively 
shown that such result, as an excusable insanity, woul<l follow from the 
free use of intoxicating liquors; and in that conflict of evidence the jury 
alone could determine. 

If it had been shown that drunkenness would necessarily produce in
sanity in the accused, the proof is by no means conc:lusive that at the 
time of the killing he had bC'en laboring under the inilucnce of ardent 
spirits long enough or to an extent sufficient to procluce that insanity. 
One witness spoke of his drinking some the day before the killing. An
other supposed he was drinking in the morning before the killing in the 
afternoon; but one who had been with him for two weeks, except the 
previous day, said he was sober for that whole time, Different other 
witnesses testified that he was sober in the forenoon of that day and 
when be came to town. Brooks testified that he, at the time of the kill
ing, was drunk, or as he termed it, 11 pretty tight;" that be had seen 
him about the brewery nearly all day, and bad seen him drink. This 
statement is not well sustained by other witnesses. It was shown by a 
number of them that he did not come to town until afternoon, and that 
the killing wns about three o'clock, ~md this made it quite clear that i1e 
was not there, 'nearly all day, and that Brooks did not fairly state the 
facts. Except a glass of beer no one else testified that he had been 
drinking after coming to town. 

To place no st!·ess upon the evidence tending to show be was sane, 
and if not at the time, up to near the time of killing, and we do 
not see how the jury on either point, - bei1!g drunk; or being insane, 
if drunk, - could well haYe found in the ac:cused's favor i and would 
it not endanger the rights of society beyond whnt the law will allow, 
to hold that any one who voluntarily beclouds his mind with intoxi-
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eating drinks may thereby be excused in taking the life of nn innocent 
man?l . 

The testimony shows a most wanton and unnecessary killing of a fel
low-man, and while his attempt to prove his own insanity at the time of 
the killing was such as may ham afforded him a hope of acquittal, yet 
it was strongly rebutted, so much so as to remove any doubt tbatmight 
have been raised as to h is criminal intent and responsibility, and the 
jury having so decided, the judgment and the sentence of the court be
low must be, and the same is in all things, affinnecl. 

Affirmed. 

DRUNKENNESS- VOLUNTARY DRUNKENNESS NO EXCUSE-PARTICU
LAR RIGHT AND WRONG TEST-OINOMAN!A-MORAL INSAN!TY
EVIDENCE-STATEMENTS OF PRISONER - REPUTATION-ORDER 
OF PROO~'-EXPERTS-OPIN!ONS. 

CuorcE v. STATE. 

[31 Ga.424.J 

In the Supreme Court of Georgia, August Term, 1860. 

Hon. Jos1<;p11 JI. LUMPKIN, Chief Justice. 

:: ~~c~;:~:~~.·J~:~~s, }Judges. 

J. Insanity - Evidence- S tatements of Pri s oner. - Whcre the defence to an Indict· 
111entfor murderisinsanity,evidenceofnsubsequentconversationwiththe prisoner 
and of th~ tests made at that time, are not admissible to show his insanity. 

2. Order of Proof-Evidence of Malice in R ebuttal.-Where the prosecution hu 
provcdnhomicide,andtheprisonerintroducesevidencetendingtoshowhisinsao..ity, 
theprosecutionmay,inrebullal,offerevidenceotexpressmalice. 

3. Evidence of N on-Experts. - The opinions ot persons not experts as to the sanity of the 
prisoner are admissible, if accompanied by the facts upon which they arc founded. 

4. T~~h~~inions of Witnesses, that the prisoner appeared to be drinking are admb· 

5. T he Opinions of Physicians as to the sanity of the prisoner on facts hypothetically 
stated are admissible. 

6. E vidence of Insanity by Reputation.-The insanity of the prisoner cannot be shown 
by evidence of reputation. 

7. Intoxication-No D efence W hen V olunt a r y. -If a man's mind, unexcited by 
liquor, is capable of distinguishing between right and wroug,andhe voluntarily de· 
pri\•es himst:ltof reason by intoxication, such intoxication is no excuse tor acrime 
committed in that condition. 

I See Bishop on Criminal Law, Vol. 1, sects. 434 and 499, and note 1. 
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Syllabus. 

8. -Sam.e. -Nordoes it make any difference that a mao,either by a former injuryto 
thehendorbrain,oraconstitntionnlinfirmity,is moren1>tto be maddened byliquor 
1hanauotherman. lfhehaslegalmemoryanddiscretiouwhensober,and\'Oiuntarily 
dcprivesltimseltofrcason,he:sresponsibleforhisactswhileinthatconclition. 

9. An inordinate thirst for liquor, produced by the habitof drinking, is no excuse for the 
consequcucesoisuchindulgcnce. Thediseasecallcdoinoma11iaquestioned. 

10. :Moral Insanity or irresponsibility for crime from inability to control the will from the 
hab1tolindulgence, hasnofoundationinthelaw. 

11. Test of Insanity-Particular Right and Wrong Test.-If a man has capacity 
~8nbo~!~t~o distinguish between the right and wrong of his act, he is a subject tor pun· 

Indictment for murder in Fulton Superior Court. Tried before Judge 
Bm.L at the October term, 1859, on an indictment found in the previous 
April term, charging William A. Choice with tbe murder of Calvin 
Welsh. The jury returned a verdict of guilty. The prisoner appealed. 

B. H. Hill, A. R. Wright, and Calhoun & Son, for the appellant. 
Thomas L. Cooper, Attorney-General, for the State. 
LmrPKIN, C. J., delivered the opinion of the court: 
To avoid being tedious I was strongly inclined to pass all the minor 

points in this case. Tiley were not dwelt upon by the able counsel in 
Lile argument. On account of the importance of the case, however, I 
concluded that every assignment of error had best be noticed. I shall 
dispatch them with ns much brevity as possible. 

When the bill of exceptions was presented to J mlge Bu LL for his signa
ture, he made in his own handwriting, sc,·eral corrections of the facts 
as therein stated. To these additions counsel for the plaintiff in error 
object; and it becomes necessary, therefore, to dispose of this prelim
inary point before proceeding further. After verdict, a rule nisi was 
moYCd for a new trial. The motion was ordered to be entered upon the 
minutes. Upon hearing the :tpplication, it was refused. It is now in
sisted th:i.t the rule nisi, by being placed upon the minutes, became a 
record, imparting absolute verity, and that it is not competent for the 

~~:;~~~~h!u::i: ,~;si~~-~en°~emco:~f~ t!~ c::~~;;::~s~~u:~~l;~:~9t~: ~~~ 
of exceptions. Is this position tenable? The rule nisi was, upon the 
hearing, denied; perhaps partly because the statements in it were not 
true and consistent with what transpired on the trial; at any rate this is 
a sufficient reason for refusing such an application. The only effect of 
placing the motion upon the minutes was to show that such a motion had 
been made at that term 0f the court, and upon the grounds therein 
stated. That could not he controverted. But it did not concede that 
the facts therein stated were true. 
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1. It is complained that the court erred in refusing to allow the wit;.. 

ness, Daniel S. Printup, to state in evidence the following facts: That 
a short time after the homicide was committed, he visited the prisoner, 
and for the purpose of testing his sanity, among other things, informed 
prisoner that it might be very important in bis defence to know from 
whom be procured the pistol with which he shot deceased, for the two
fold purpose of proving by the person from whom be procured it, his 
condition of mind at the time; and also to show that the pistol was not 
the property of the prisoner; and it could not be ascertained from any 
other person from whom it was procured; and that he said nothing to 
the prisoner but what showed that it would be to his interest to disclose 
the fact if he knew it i when the prisoner replied, that be bad no re
collection whatever of having a pistol, nor any person from whom he 
could or did procure it; and had no recollection of shooting or even 
seeing the deceased. And also in refusing to allow said witness to state 
the means adopted by B. II. Hill to test the sanity of the prisoner at the 
time of committing the act, before he was employed to defend pris
oner, and in refusing to allow the counsel to state before the eourtwhat 
facts be did propose to prove on this subject. 

To this first ground of alleged error in the bill of exceptions the 
judge appends this note: ''The counsel only offered to prove a conver
sation with the prisoner, by himself, some three months after the homi
cide." Let us look at this ground for a moment, apart from the 
qualifying statement added by the judge i if the prisoner were sane at 
the interview between Col. Printup and himself, and he is deserving of 
the reputation which he has always sustained, of being a young man of 
more than ordinary talents, it would have occurred to a much duller in
tellect, in the twinkling of an eye, to have feigned entire ignorance and 
forgetfulness of the whole transaction, as much more available to his 
defence than any information he could communicate upon the points to 
which his attention wns directed. 

What te'sts were applied by 111r. Hill, the powerful and indefatigable 
clrn.mpion of the accused, we are not informed. \Ye know that :Mr. 
Hill does not profess to be an expert i and if be did, we are not aware 
that the law recognizes any such mode as the one pursued in this case 
for testing the sanity of culprits. It is not the conduct or declarations 
of the party, at the time of the act, which are sought to be pro,1en as a. 
part of the res gestc:e, but matters transpiring subsequently. In the 
bands of honorable men - and the character of those concerned in this 
matter are a.hove suspicion - a precedent like this might not be so mis-
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chievous. It is a practice, however, so liable to abuse that we think it 
safer to discourage an innovation. We were glad that no point was 
mn.de in the argument upon the refusal of the court to allow counsel to 
state before the court, and, of course, in the hearing' of the jmy, what 
facts he did propose to prove as to the matter we hi.we been discussing. 

2. The second assignment of error is in the courVs refusing to allow 
prisoner to prove that, owing to the diseased condition of prisoner's 
mind, the family and friends about Rome bad long refused to allow him 
to have deadly weapons. To which the court adds: " I have no recol
lection of any offer to prove nny control, or attempt to control, the de
fendant in C:llTJing weapons, or any refusal to permit him to carry 
them. The witness did testify that the family hnd endeavored to pre
vent prisoner from c:arryi11g a pistol." As the presiding judge refuses 
to certify that the facts stated in the ground are true, it is needless to 
review it. It is a very immaterial matter at best. For what prudent 
family would not ha,·e dreaded to see deadly weapons in the hands or 
about the person of 'Villiam A. Choice- one who, while in his cups, as 
all the proof demonstrates, was so dangerous to both friend and foe. 

3. The third complaint is in allowing the State to prove, in rebuttal, 
by Luther J. Green, the difficulty between prisoner and deceased, the 
night before the homicide, ns evidence of express nrnlic:e, and in allow
ing the evidence of Thomas Gannon and Samuel 'Vallnce to prove the 
same point. The State baYing proved the homicide closed, as the bw 
would imply malice from the killing. To rebut this presumption, the 
plea of insanity was interposed, and a large amount of e'•idcnce ad
duced to support it. An insane person is not supposed to act from 
mulice. Does it not weaken the force and effect of the prisoner's 
defence to show express malice? 'Yho would not more readily believe 
that the prisoner was insane bad he shot a friend or an indifferent per
S:Jll, as he frequently threatened to do, but as usual, failed or forbore, 
instead of one against whom he manifestly harbored a spirit of reYenge 
for a supposed insult or injury? A clrnnken m:rn rarely if e\'er shoots 
or st:ibs another, unless he cherishes some resentment towards him. It 
is quite otherwise with the insane. A drunken man reasons from cor
rect data i whereas the insane draw right conclusions from false data. 
In this view of the testimony, it was strictly in rebuttal. But tbis 
question bns been repeatedly decided by this court i that is, that the 
introduction of tcstimony 1 whether cumulative or in the rebuttal, or for 
any other purpose, is enlirely within the discretion of the circuit courts. 
We snid in one cnse, that in no case coulrl we consent to reverse 
the circuit judge for letting in testimony which was relevant, at any 
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stage of thecase. 1 Intbislastcasetbecourt say: l 1 Tbe Stn.terelied 
upon the facts first proven, as making out a clear case of malice, the 
malice ingredient being implied, as it clearly was rea.sonahly to be im
plied from all the circumstances of the killing. The prisoner then put. 
in evidence facts which went to some extent in rebutting the presump
tion of malice. The St~te then asked lea,·e to strengthen its case by 
proving express malice; and it being granted, the prisoner excepted. 
I confess," says the learned judge who wrote out the opinion, "my 
inability to see upon what ground. Surely it is not necessary to discuss 
this point.'' 

4. The next assignment is, that the court erred in allowing Luther J. 
Glenn and J. A. Hayden to give their opinions as to the sanity or 
insanity of the prisoner; aud in allowing them to give their statements, 
that the prisoner was drinking, when such statements were made as 
conclusions, and not as facts. The judge subjoins a note to this excep· 
tion to this effect: "I heard no objection to this testimony at the time 
it was given. The opinions of witnesses, other than experts, as to the 
question of the sanity or insanity of the defendant, was first introduc:ed 
by defendant's counsel, and at their instance; and after objection made 
by the State's counsel, was admitted by the court with the distinct 
avowal, that as the question was somewhat unsettled, if the defendant's 
counsel insisted on it, the e,·idence would be admitted, with the condi
tion, that the rnle should work alike in favor of both sides; and the 
defendant's counsel expressly nccevted the condition." Perhaps it 
would be better to dismiss this point without a word of comment. Unless 
the memory of the judge is greatly at fault, this ground should never 
have been incorporated in this bill of exceptions. When parties stipu
late expressly with each other and with the court, that a certain course 
shall be pursued in the management of a cause, that agreement should 
be considered binding, more especially when the record shows, as it 
does most abundantly in this case, that the defendant has reaped tlJe full 
benefit of the rule of e''idence tbns agreed to. Still that it may not be 
said that any injustice has happened or fallen to the accused for want 
of recollection in the presiding judge, I propose to examine this fourth 
ground to some extent. It has been the settled doctrine of this court, 
from its organization, that the opinions of witnesses, other than 
experts, are admissible as to matters of opinion, especially as it respects 
sanity or insanity, provided such opinions be accompanied by the facts 

' Bryan t1. Walker, '20 Ga. 480; Lumpkin t1. Willia.ms, 19 Ga. 569; Walker v. Walker, 14 
Ga.242;Bird t1.S1ate,Jd.43. 
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upon which they were founded. 1 Our books are full of precedents upon 
this point. 

As for myself I would rely as implicitly upon the opinions of practical 
men, who form their belief from their obserrntion of the appearance, 
conduct and conversation of a person, as I would upon the opinions of 
physicians who testify from facts proven by others, or the opinions even 
of the keepers of insane hospitals. But the question in all such cases 
is, not which is the most. reliable evidence, but the inquiry is shall the 
witnesses be restricted, in their testimony, to a simple statement of facts 
coming within their knowleclge, leaving the jury to draw an inference 
of sanity or insanity, or may the judgment of the witnesses, founded 
on opportunities of personal observation, be also laid before the jury, 
to assist them in forming a correct conclusion? One who bas seen and 
conYersed with an insane person, and observed his countenance and 
beha\'iOr has an impression made upon bis mind which is incom
municable. This court is committed to the rule, that the jury, in such 
case is entitled to the benefit of this impression. It may be said that 
Col. Glenn's opportunity of obserYing and judging of the capacity of 
Choice was too limited. But it bas beeu truly remarked thnt so differ
ent are the powers and habits of observation in different persons, that 
no general rule can be laid down as to what shall be deemed a sufficient 
opportunity for observation other than, in fact, it has enabled the 
observer to form a belief or judgment thereon. Col. Glenn bad known 
prisoner for several years, though not in timately; bad met with him in 
the Inst three days before his arrest by Webb; learned from him tl1at 
he was about going to New York, having engaged to travel for a house 
in that city; always considered him sane, and a man of mote than 

ordinary intelligence. 
Before dismissing finally this fourth exception, upon which 1 am ful.y 

conscious of having occupied too much time already, I would suggest 
th:Lt it does not fairly represent the testimony of Glenn and Hayden. 
Their testimony, when taken altogether, is wholly unexceptionable, 
Glenn, for instance, says, "prisoner from his appearance bad been 
drinking." And Hayden upon his cross·exa.mination, swore that, 
"although he did not see Choice drinking, yet be judged, from his 
manner and appearance, that he had been drinking; had seen him fre
quently in that condition before." By reading the testimony, it will be 
8C'en that expressions similar to that excC'pted to abounds on eYery 

I Potts v. llouse,6Ga.3'U; Walker v. Walker, 1-l Gn.242; Bryan v. Walker, 20 Ga.480; 

Goodwyn v. Goodwyn, 20 Ga. 600. 
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page of it. The witness Gregory says: "Saw prisoner a short time 
before he left Rome for Atlanta; had been drinking several days i does 
not know that he was drinking; was acting like a man who had been 
<lrinking." Again by the same: " Thought at the time be left Rome, 
the exciting cause of prisoner's insanity was liquor." Echols testified: 
~'Prisoner appeared to be drinking; witness supposed him to be drunk." 
Bartlett sworn: H Did seem like a drunken man." After such expres· 
sions as these, selected almost at rnndom from the answers of the 
prisoner's witnesses, it would seem rather captious to object to the 
statements of Glenn and Hayden that the prisoner "appeared to be 
drinking." Such impressions both in ordinary life and in the courts, 
convey to the mind, with sufficient certainty the condition of a person, 
so as to enable one to pronounce a decision thereon, with a reasonable 
assurnn<:e of its truth. Really no other rule is practicable. If the wil· 
ness must be confined to a simple narration of facts; how the person 
leered or grinned, bow be winked bis eyes or squinted, bow he wagged 
his bead, etc., all of which drunken men do, you shut out, not only the 
ordinary, but the best mode of obtaining truth. 

'Ye reiterate then, what we have said from the first, -that, legally 
and philosophically considered, there is no merit in this objection. And 
in the case before us what benefit would it be to the cause of the ac· 
cused to exclude this truth? Did not Choice himself state to D. H. 
Branan, when sober and sane, that, "be was drinking that night i that 
Webb knew th:1t. he was, and ought not to have treated him so?" Why 
I ask, should l\Ir. Webb know it, any more than Glenn and Hayden, 
except from his conduct and appearance? But all the proof shows tllat 
such was his condition the night before the homicide was committed. 

5. In the next place, it is complained that when the State had closed 
its rebutting testimony, the defendant reintroduced Dr. H. ,V. Brown 
and Dr. 1V. F. Westmorelanrl to prove that the additional facts, proven 
in the rebutting testimony, did not change their opinions of the insanity 
of the prisoner at the time of the killing. Each witness stated that he 
did hear some of the witnesses in rebuttal i when the defendant moved 
these facts be read to them from the evidence as taken dowu, which the 
court would not allow to be done. To this assignment of error the 
court adds: "This motion was macle as to Dr. Westmoreland, who 
!':lated that he was present while the witnesses were being examined, 
bot did not hear all thei r testimony. I had, at the request of defend· 
an t' s counsel, permitted portions of the testimony to be read over in the 
hearing of the medical witnesses as a foundation for their further exam
ination; and refused to allow it, any furthrr, stating that counsel might 



OPINIONS 01" EXPEH.TS, now GIVEN. 545 

Grades of .Murder. 

state the facts hypothetically, and ask the witnesses' opinion on them." 
We understand the law to be this: Medical men arc permitted to girn 
their opinion as to the sane or insane state of a person's mind, not on 
their own obsen~ations only, but on the case itself, as pro,·ed by other 
witnesses on the trial. And while it is improper to ask an expert what 
is his opinion upon the case on trial, he may be asked bis opinion upon 
a similar case hypothetically stated. And this the court expressly 
offered to permit the defendant's counsel to do. What more could be 
asked? Tbe judge was not bound to read or suffer to be read, the 
testimony as taken down. I-le had already allowed this indulgence, 
at the request of the counsel; still it was a matter of fayor and not of 
right. 

I sba.11 for the present, pretermit the si..xth, seventh, eightb, nintlt and 
tenth grounds of error, and consider them together hereafter, in connec
tion with the fifteenth and sixteenth assignments. 

6. The next error which I shall discuss, is the eleventh ground in the 
motion for a new trial i because the coul't charged the jury, that they 
should not find the prisoner guilty of any grade of bomicide below mur
der, and that he was guilty of murder or mit guilty at all. The ground 
is not correctly stated in the m'otion for a new trial, but differs in the 
material point from the charge as gh•en to the jury i and this discrep
ancy illustrates the propriety of the view expressed in the beginning of 
this opinion upon the preliminary question. Judge Bi..:u would have 
been justified in refusing the motion for a new trial upon this ground, 
because it does not state correctly his charge given. Instead of saying 
to the jury, by way of direction, that they should not find the prisoner 
guilty of any grade of homicide below murder, and that he was guilty of 
mmder or not guilty at all, the charge was this: "There are several 
grades of homicide recognized by the law, involving different degrees of 
punishment.; such as murder, voluntary and involuntary manslaughter, 
and justifiable homicide. The defendant in this case is indicted for 
murder, and in the opinion of the court there can be no intermediate 
verdict between that of guilty of mmder, and that of not guilty; and 
it is, therefore, unnecessary to charge you on the minor grades of 
homicide." In the one case, his charge is in the form of a direc~ 

tion; in the other it is the expression of an opinion merely 1 and for 
that rcnson, declining to instruct the jury ns to the minor grades of 
homicide, but at the same time leaving the jury untrammelled by 
bis judicial fiat. 

And we concur fully in opinion with the presiding judge, that the 
killing was murder, or excusable on occount of the insanity of the ac. 

35 
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cused. If Wm. A. Choice was sufficiently rational to be criminnlly re
sponsible for his acts, the killing of Calvin Webb, was, in the eye of the 
law, murder without provocation, and without one mitigating circum
stance; if insane, be was entitled to a verdict of acquittal; and there 
can be no intermediate ground . And for the court to have charged the 
jury as to m:rnslaugbter, would have been foreign from the c.:nsc made 
by the pleadings and the proof. No such defence was set up for the 
accused; no such request was made of the court. In Bond v. State, 1 

thls court held, that it was not error to refuse or omit to give in chnrge 
to the jury portions of the Penal Cotle, which have no application to 
the issue submitted upon the pleadings and proof. And the court in 
that case say: "'Ve ask what had the law of manslaughter to do with 
this case?'' 'Vlrnt a mockery and farce for the presiding judge to ha\'e 
instructed the jury as to involuntary manslaughter! And yet be is 
charged with " manifest error" in omitting to add this! Ile would 
have been guilty of manifest folly if he had. Had there been any evi
dence in the case before us 1 upon which the jury might have mitigated 
the offence from mul'cler to a lower grade of homicide, it would baYe been 
different. There was not a scintilla of proof to tliat efiect. Without 
the shadow of an excuse, Choice, with deliberate aim, shoots down an 
unoffending citizen, in the peace of the State. If the law is adminis
tered, his life must atone for it, if be be subject to punishment; if be 
be not, it is fit and proper that be go free altogether as would the infant 
and the idiot. 

7. It is alleged as error in the court, that it refused to allow the defend
ant to prove by Printup, Hooper, and others the family and neighbol'hood 
reputation of prisoner, as injured permanently in his mind, by reason 
of the injury he had received. No authority is produced to justify the 
proof of a particular fact by genernl reputation- a fact, too, in which 
the public were not concerned. We know of no rule which would allow 
the introduction of this kind of hearsay testimony. In Wright v. 
Tatharn, 2 the question was much discussed, whether letters addressed 
to a person whose sanity was in issue, were admissible to prove that he 
was treated as insane by the writers of the letters; and after undergo
ing several investigations before the Court of the King's Bench and Ex
cheque Chamber it was finally decided by a large majority of the House 
of Lords, that such letters were inadmissible, unless connected by proof 
with some act of the person implicated, in regard to the letters them
selves or their contents. 
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8. The si.."tth error alleged in the motion for a new trial, is because 
the judge failed to include in bis charge to the jury, the law on thc
material facts proven in the evidence, and insisted on in the argument 
of counsel; and especially in failing to charge the jury whether the pris~ 
oner was or was not responsible for crime, if by reason of the injury to 
his brain or otherwise (mark that expression!) be was afflicted with the 
disease called oinomania, and by reason of this disease. was irresistibly 
impelled, by a will not his own, to drink; and being so impelled, did 
drink, and thus became insane from drink, and while thus insane, he 
committe<l homicide. The court also erred in not charging the jury, 
that if they believed the prisoner bad suffered by injury or otherwise 
(mark that again), a pathological or organic change in the brain which 
produced the disease of oinomania, and by this disease was irresistibly 
impelled to drink liquor, and from the liquor thus drank became insane,. 
and while thus insane, killed deceased, he was not guilty of murder. 
And-

Seventhly, because the court erred in charging the jury, that if the 
prisoner labored under a disease of the brain, whic:h did not render him 
ins:ine, but notwithstanding the disease, knew right from wrong when 
soher, and then drank liquor, which produced madness or insanity, and 
kille<l the deceased, he was not guilty of murder. 

EighChly, because the court erred in refusing to charge the jury, in 
language or substance, as requested by defendant's counsel, in writing 
as follows: If the jury believe that prisoner was insane when be left 
Rome an<l came to Atlantn., and continued insane until he killed de
ceased, the fact that he drank liquor in the meanijme cannot render him 
liable, but be must be acquitted of murder. 

Nintbly, because the court erred in charging the jury that insanity 
produced proximately by drunkenness is no excuse for crime. 

Tenthly, because the court erred in charging the jury that insanity 
wa& an excuse, unless such insanity was produced by liquor. 

:Fiftcenthly, because the court erred in submitting to the jury the 
question of drunkenness, as explanatory of bis conduct at the time of 
the homicide ; and that the defendant could not protect himself from 
the responsibility of one crime, when committed during insanity pro
duced by another crime voluntarily assumed . And-

Sixteentbly, because the charge of the court, as a whole, and in each 
part, was error, in that it submitted to the jury questions not made by 
the issues and the facts, and did not submit to the jury the questions 
made by th• issues and the facts. 
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Now, what is substantially the response of Judge BULL to all this? 
"I will not, gentlemen of the jury, confuse you or myself by attempting 
to notice all these learned distinctions. The simple rule la.id down by the 
law is, that if a man has capacity and reason sufficient to ena!Jle him to 
distinguish between right and wrong, as to the p:irticulnr net in question i 
if he has knowle<lge and consciousness that the act he is doing is wrong, 
and will deserve punishment, he is, in the eye of the law, of sounrl mind 
and memory, and consequently the subject of punishment. For tbe 
Code declares that a person shall be considered of sound mind who is 
not an idiot, a lunatic, or affectE:d by insanity; or who hath arriYcd at 
the age of fourteen years, or before that age, if such person knew the 
distinction between good and evil. But, though it is the general rule, 
that insanity is an excuse, there is an exception to this rule, and that is 
when the crime is committed by a p:uty in a fit of intoxication, though 
the party may be as effectually bereft of his reason by drunkenness as 
by insanity produced by any other cause. For drunkenness shall not 
be an excuse for any crime or misdemeanor, unless such drnnkenness 
was occasioned by the fraud, artifice or contrivance of another. Nor 
does it make any difference, that a man by constitutional infirmity, 
or by accidental injury to the head or brain, is more liable to be mad· 
dened by liquor than another man. lf he bas legal memory and discre· 
tion when sober, and voluntarily depri\'es himself of reason, be is 
responsible for his acts in that condition. But if a man is in::;ane when 
sober, the fact that he increased the insanity by the superadcled ex· 
citement of liquor, makes no difference. Au insane person is irrespon· 
sible, whether drunk or· sober." 

I pa.use to remark how fully does this concluding proposition meet 
the eighth ground of alleged error in the motion for a new trial, to· wit: 
that if the jury believed that Choice was insane, when he left Rome and 
came to Atlanta, and until he killed deceased, then the fact that he 
drank liquor in the meantime cannot render him liable, but be must be 
acquitted of murder. Certainly, responds the judge i for an insane man 
is irresponsible, whether drunk or sober? 

But to proceed with the charge : "These are rules for determining 
the question of insanity and the degree and nature of irresponsibility to 
the law. The law presumes every man of sound mind till the contrary 
appears, and the burden of proof is on the defendant, that at the time 
of the commission of the act, he was not of sound mind . And it ought 
to be made to appear to a reasonable certainty, to your reasonable 
satisfaction, that at the time of the commission of the act, the party did 
not know the nature and quality of the act, or if be did, did not know 
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the act tVM wrong; and it devolves upon you to decide whether the 
defendant bas by proof rebutted this legal presumption of sanity. If, 
after mature deliberation, you are satisfied beyond a doubt, that the 
prisoner is guilty, you will find so; ii not, you will find him not guilty." 

Would that I could transcribe this admirable charge entire. For, in 
our judgment, it submits to the jury, full and fairly the law upon the 
only questions made by the issues and the facts in this case. 

Whether any one is born with an irresistible desire to clrink, or 
whether such thirst may be the result of accidental injury done to the 
brain, is a theory not yet salisfactorily established. For myself I 
capitally doubt whether it eYer can l>e. And if it were, how far this 
crazy desire for liquor would excuse from crime, it is not for me to say. 
That this controlli ng thirst for liquor may be acquired by the force of 
habit, until it becomes a sort of second nature, in common language, I 
entertain no doubt. Whether even a long course of indulgence will 
produce a pathological or organic change in the brain, I venture no 
opinion. Upon this proposition, however, I plant myself immovably; and 
from it nothing can dislodge me but an act of the Legisln.ture, namely: 
that neither moral nor legal responsibility can be avoided in this way. 
This is a new principle sought to be engrafted upon criminal jurispru
dence. It is neither more nor less than this, that a want of will and 
conscience to do right will constitute an e"Xcuse for the commission of 
crime; :ind that, too, where this deficiency in will and conscience is the 
result of a long and persevering course of wrong doing. If this doctrine 
be true, -I speak it ·with all seriousness, -the devil is the most irre
sponsible being in the universe. For, from bis inveterate hostility to 
the author of all good, no other creature has less power than Satan to 
do right. The burgla.r and the pirate may indulge in robbing and mur
der, until it is as hard for an Ethiopian to change his skin, as for them 
to cease to do edl i but the inability of Satan to control his will, to do 
right, is far beyond theirs; and yet, our faith assures us that the fate 
of Satan is unalterably and eternally fixed in the prison-house of God's 
enemies. The fact is, responsibility depends upon the possession of 
will, not the power m·er it. Nor does the most desperate drunkard, 
lose the power to control bis will, but he loses the desire to control it. 
No matter how deep his degradation, the drunkard uses his will, when 
he takes his cup. It is for the plea.sure of the relief of the draught 
that he takes it. His intellect, his appetite and his will, all work ration
ally, if not wisely, in his guilty indulgence, and were )'OU to exonerate 
the inebriate from responsibilit_v, )·ou would <lo violence both to his 
consciousness and to his conscience i for he not only feels the self· 
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prompted use of every rational power, invoh·ed in accountn.bility, but 
J1e feels also, precisely what this new philosophy denies, - his solemn 
and actual wrong-doing, in the very act of indulgence. Converse seri
ously with the greatest drunkard this side of actual insanity, -just 
compose him, so as to reach bis clear, constant cxpel'ience, and he will 
confess that he realizes the guilt, and therefore the responsibility of bis 
conduct. A creature made responsible by God, never loses his respon
sibility, sa\·e by some sort of insanity. There have always existed 
amongst men a variety of cases, wherein the will of the transgressor is 
univ(;rsally admitted to have little or no power to dictate a return to 
virtue. But mankind h::tYe never, in any age of the world, exonerated 
the party from responsibility, except when they were considered to have 
lost rectitude of intellect by direct mental alienation. 

Mr. :M. N. Bartlett testified that prisoner after one of his sprees 1 would 
swear that he would quit drinking, and he stated to Mr. Wilkes, tb:it 
vicious associations would lead young men to drink; and he thought 
there was no security where a young man took to his cups. Here was 
both consciousness and conscience. He did not seek to shield himself 
from responsibility, because be bad lost the power to control his will, 
ai1y more than David did from the crime of '' blood-guiltiness,'' because 
overpowered by his lust, he had caused the life of Uriah to be sacrificed 
in order tbnt he might possess himself of his beautiful wife. 

On the trial of Kleim, before Judge EDWARDS, of spiritual rapping 
notoriety, in 1845, we find the first clear legal recognition of this moral 
insanity doctrine - a. doctrine which destroys all responsibility to 
human and di,•ine law; and one originating, as I verily believe, in an 
utter misconception of man's moral and physical nature; an offshoot 
from that Bohon Upas of humanism, which has so pervaded and 
poisoned the Northern mind of this country, and which, I fear, will 
.cause the glorious sun of our Union to sink soon in the sea of fratricidal 
blood! And this is the doctrine which is intended to be covered by the 
term " or otherwise " twice repeated in the sixth ground of the motion 
for a new trial, and to which attention was directed by the words in 
parenthesis, in copying that ground. Had the court been requested, in 
writing, to give charges upon this doctrine favorable to the prisoner be 
ought to have declined. For in the judgment of this court no sucb 
principle has been recognized in criminal law, whatever may be the 
opinion of medical writers and others upon the subject. 

When Choice killed Webb, he was sober, or drunk, or insane. Ifhe 
was sober, or the homicide ·was committed in a mere fi~ of drunkenness, 
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which is no excuse for crime, in either of these events, the offence was 
confessedly murder. But his defence is, that he was insane. It, then, 
becomes important to inquire, what was the degree of insanity under 
which he labored? For the law, acting upon the assumption, pcrbnps, 
that all men are more or less insane, and that it is a question of degree only, 
has established a standard or test by which courts are to be governed in 
the trial of criminal cases. 

Judge BULL charged the jury that the rule was this : that" if a man 
has capacity and reason suflicient to enahle him to distinguish be
tween right and wrong, as to the particular act in question; if be 
bas knowledge and consciousness, that the act he is doing is wrong, 
and will deserve punishment, he is in the eye of the law, of sound mind 
and memory," and, therefore criminally responsible for his acts. Did 
he state the rule correctly? This must be decided by authority-to 
which I must say, very little reference has been made in the argument
and not by the speculations of Ray and Winslow, Bncknill and Tuke, 
and other medical writers, however ingenious they may be. 

And it is worthy of notice that a less degree of capacity is required 
in criminal cases than in civil contmcts. It may be an anomaly, still, 
this difference was distinctly maintained in Bellingharn's Case, who 
was tried for the trnirder of the Hon. Spencer Pcrcivnl, in 1812, and 
was conYicted ; by Lord ERSKI"N"E on the trial of Hadfield for shooting at 
the King in 1800, Indeed the amount of capacity which wo-.ild make 
one responsible for criminal conduct, would stop far short of binding 
him upon a civil contract. 

Lord H\LE, in his Pleas of the Crown, 1 says: "There is a partial 
insanity and a total insanity. Some persons that have a competent 
r.:ason, in respect to some subjects, are yet under a peculiar dementia.in 
respect to some particular discourses, subjects or applications; or else 
t is partial in respect to degrees i and this is the condition of every 

man, especially mebncboly persons who, for the most part discover 
their defect in excessive fears and griefs, nnd yet are not wholly desti
t itc of the use of reason; and this partial insanity seems not to excuse 
them in committing any offence, for its matter capital; for doubtless, 
most persons that are felons of themselves and others, are under a de
gree of partial insanity, when they commit these offences. It is ''ery 
difficult to define the invisible line that divides perfect and partial in
sanity, but it must rest upon circumstances, Uuly to be weighed and 
considered by the judge and jur~'; lest on the one side there be a kind 

1 p.30. 
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of inhumanity towards the defects of human nature, or on the other, 
too great an indulgence giYen to great crimes. Such a person, as 
laboring under melancholy distempers, bath yet, ordinarily ns great 
understanding M orrlina.rily a child of fourteen years hath, is such a 
person as may be guilty of treason or felony." 

ArnrJl<l was tried in 1728 1 for shooting at Lord Onslow. In this cas~, 
Mr. Justice TRACY 1aid down the rule to be i: that it is not any kind of 
frantic humor, or something un3ccountable in a man's actions that 
points him out to be such a madman, a.s is exempted from punishment i 
it must be a man that is totally deprived of bis understanding aud mcm· 
ory, antl doth not know what be is doing, no more tluu1 nn infant
tban a brute or a wild beast." 

The trial of Hadfield took place in the King's Bench before Lord 
KENYON in 1800, and is fully Teported in 27 Howell's State Trials.2 

Some of the grounds occupied by Lord ERSKINE, and in which tbe 
court acquiesced, were substantially: 

"That it is unnecessary that reason should be entirely subverted or 
driven from her seat, but that it is sufficient, if distraction sits upon 
it, along with her, hold her trembling hand upon it, and frightens her 
from her propriety; that there is a difference between civil and 
criminal responsibility; that a man affected by insanity is respon· 
sible for his criminal acts, where he is not for bis civil i that a total 
deprivation of memory and understanding is not requisite to constitute 
insanity.' 1 

In Bellinghmn!s Case, to which I hM•e already alluded, and which is 
reported in 1 Collinson on Lunacy,3 tried in 1812, Lord MANSFIELD, 

charged the jury that "the single question for them to determine was, 
whether when be committed the offence charged upon him he had suffi
dent understanding to distinguish good from evil, right from wrong; 
and that murder was a crime, not only against the law of Goc1 1 but 
against the law of bis country." The defendant was convicted and 
executed, notwithstanding he labored under many insane delusions, as 
the facts in the case show. He determined to assassinate the premier, 
that he might thus secure a.n opportunity of bringing his imaginary 
grievances before the country, and obtain a triumph over the attorney· 
general. And the test applied in this case by Lord JIIANSFIELD, of the 
power of distinguishing right from wrong, has ever since been adopted 
as the only one to mark the line between sanity and insanity, responsi
bility a.ncl irrespon<.:.ibility. 

~ p. 1218. I p.MQ, 
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.Ur. Justice LE BLANC, reiterated the test prescribed by Lord MANs
'FlELD, in J{ing v. Bowler. 1 Lord LYNDHURST did the same thing in the 
late <:n.se of Iliag v. Ojfe>rd, 2 and in the still more recent case of 
Green Srnith,3 oc<:urring in 1837, Mr. Justice PARKE told the jury that 
as regards the effect of insanity or responsibility for crime "it is 
merely necess:i.ry thnt the party should have sufficient knowledge and 
reason to discriminate between right and wrong." 'With one other 
citation, I shall conclude this branch of the discussion. 

In 1843, took place the trial of JlfcNaghten for killing Drummond, 
which excited through England a great degree of interest. Lord Chief 
Justice T1~"DALL in this case instructed the jmy that, before convicting 
the prisoner, they must be satisfied that when committing the criminal 
net be had that competent use of hi!:< understanding as that be was doing 
a wicked and wrong thing; that be was sensible it was a violation of 
the law of God and man. This trial occasioned the submitting of cer
t:iin questions, by the House of Lords, to fifteen judges (that being the 
number, instead of twelve as formerly) with a Yicw to eliciting their 
opinions in regard to criminal responsibility. Those questions and 
answers were designed to settle the law of England on the subject. 

Question 1 : What is the la.w respecting alleged crimes, committed by 
persons afflicted with insane delusions, with respect to one or more par
ticular subjects or persons; as for instance, when at the time of 
the commission of the alleged crime, the accused knew he was 
acting contrary to Jaw, but did the act complained of with the view and 
under the influence of some insane delusion, of redressing or avenging 
some supposed grievance or injury, or of producing some supposed 
public benefit? Answer: The opinion of the judges was that, not
withstn.mling the party committed a wrong act while laboring under the 
idea that be was redressing a supposed grievance or injury, or under 
the impression of obtaining some public or private benefit, he was liable 
to punishment. Question 2: What are the proper questions to be sub
mitted to the jury when a person alleged to be affected with insane de
lusions, respecting one or more particular subjects or persons, is 
charged with the commission of a crime-murder, for exnmple- and 
insanity is set up as a defence? Answer: Before a plea of insanity 
should be allowed, undoubted evidence ought to be adduced that the 
accused was of diseased mind, and that at the time he committed the 
act he was not conscious of right and wrong. Every per.son was sup· 
posed to know whnt the law was, and 1 therefore, nothing could justify 

11CollinBononLunacy,6i3. 
:.~ ('. & P.16$. 

a see statement of tbe case in Taylor, 
613. 
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a wrong act except it was clearly proved that the party did not know 
right from wrong. Question 3: If a person, under an insane delusion 
as to existing facts, commits an offence in consequence thereof, is he 
thereby excused? Answer: If the delusion were only partial, the party 
accused was equally liable with a person of sane mind. If the accused 
killed another in self-defence, he would be entitled to an acquittal i but 
if the crime were committed for any supposed injury he would be liable 
to the punishment awarded by the laws to his crime. 

The charge of tbe court, then, tested by a full review of the English 
cases from Lord HAI.E to the present time, and with which all the best 
considered American cases agree, is fully sustained. And humanitar
ians should deliberate maturely before they lend their aid to break down 
a rule which bas received the sanction and approbation of the wise and 
good for centuries. One other point and we are clone. Was the ver
dict of the jury contrary to the evidence? 

9. Under the act of 1853-54, it is not only the privilege, but made 
the imperative duty of this court, to express an opinion upon the testi
mony in this case, because se,·eral of the grounds in the motion for a 
new trial arc, that the verdict was contrary to an<l dedde<lly against 
the weight of the evidence. I have carefully examined the evidence 
again and again, and speaking, as it were, from the jury-box, rather 
than the beuch, I will state succinctly the conclusions at which I have 
arrived: The proof has utterly failed to establish that, apart from liquor, 
the accident of 1850 has inflicted any permanent injury upon the brain 
of the accused. During the eight years which intervened betweer1 the 
accident of 1850 and the homicide, where was 'William A. Choice, and 
what was his mnnner of life? Ile was no recluse, but from his educa
tion, social position, and employments, be mingled much in society. 
Ile had been a clerk at Milledgeville; and Dr. Gordon, in his testimony, 
states as a reason why he noticed him while there, was that he bad often 
heard him spoken of as n man of a high order of talents, and that bis 
prospects were bright fvr mnking a star comedian. H~wing heard such 
reports often, and also hadng seen bis name favorably spoken of by 
the press, he was induced to examine him critically. There 'l\·ere, per
haps, few men of his age more generally known. Where nre all his 
acquaintances- the cloud of witnesses that might have been brought 
forward to testify to his insanity? Not to distinct facts, these might 
have been forgotten i but who would state that they had known him for 
years, that they hn.d repeatedly conversed 'vith him, and heard others 
converse with him, that apart from the influence of liquor and when 
entirely sober, they had noticed in these conversations that be was inco-
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berent and silly; that when wholly free from the use of stimulants, ho 
was wild, irrational, and crazy. 8 ome few 1 it is true, have spoken; but 

where are the fh'e hundred ·who keep back? On the contrary1 you are 
met at crnry step in the evidence with such expressions as the following: 

"Think prisoner wns drunk at the time of the difficulty in the bar

room." " Has known Choice intimately for seYernl years, and con
siders him n mnn of promise nnd talent, but subject to eccentritities

never seen him when he considered him insane ; witn('SS thinks him, 
when drinking, the most dangerous man he ever saw. Has never seen 
him, only when under the influence of liquor, insane. " "Mr. Choice 

is a vC'ry violent man when drinking." ''When prisoner threatened to 
kill witness, three or f our years ago, he had been drinking at the 

time -when under the influence of liquor he is a very violent man." 
The proof of insanity, npnrt from liquor, in this case, is too meagre to 
raise n reasonable doubt as to the capacity of the accused to commit 

crime. " rho cannot count from one to twenty men witl.Jin the cire:lc of . 
their acquaintance, who never suffered any injury on the head or else

where, and whose rationality, except when drinking, was neYcr ques
tioned, concerning whom more proof could be adduced to convict them 
of insanity, than the record in this case furnibhes to prove the insanity of 

Choice? It may be that owing to the accident of 1850 , the defendant 
was not only more easily affected by liquor, but also, tba.t he bnd less 

power to control his appetite tor drink. Still this, if true, would cot 
excuse him. A man may have partial or genernl insanity, and that, 

too, from blows upon the bead, yet if he drink and bring on temporary 
fits of drunkenness, and while under the influence of spirits tnhs life, 

he is responsible "There are men," says :Mr. Justice STOHY, "soldiers 
who have been severely wounded in the head especially, who well know 

tlrnt excess makes them mad i but if such persons wilfully deprive 

thcmsch"es of reason, they ought not to be excused of one crime by 

U.1e voluntary perpetration of another." 1 

It is insisted particularly that the finding was against the medical 

testimony in this case i without repeating it, I would st!l.te generally , 

that the strength of this evidence is gre!l.tly overstated in the argument, 
as the brief of it will show. As it respects this species of testimony 

gcnernlly
1 

the doctrine is this: It is competent testimony, and ~here 

the experience, honesty and imparti!l.lly of the witnesses are undeniable, ae 
in this case, the testimony is ent itled to great weight and consideration. 

Not that it is so authoritntive that the jmy arc bound to be governed by 

1 Un1letJ Slale8 11.Drew, bhlo.so n.:?d. 
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it, -it is intended to aid and n.ssist the jury in coming to correct conclu
sions in the case. With something short of a hundred more opinions to 
write out during the recess, to say nothing of numerous other pressing 
engagements, we have bestowed upon this case all the time and con
sideration at our command. And what is the case? 

Choice comes down from Rome to Atlanta. Ile engages in a drunken 
debauch, as has been the habit and manner of bis life. Webb, the 
deceased, a constable serves bail process upon him for ten dollars. 
Choice is greatly incensed, nnd such was the sense of injury which he 
felt that he spoke complainingly of Webb's treatment to Brannan, when 
be was brought up from 1\Iilledgcvitlc, the April afterwards. Mr. Glenn 
who happened to be present, interposed his kind offices, and agreeing to 
pay the debt the parties separated, while Choice professed to acquiesce 
in the suggestion of Mr. Glenn that the officer had done nothing more 
than his duty. It is clear that he was still writhing under the indignity, 
as he felt it to be, that had been offered him. He said to Tbos. Gannon 
"What do you suppose that damned bailiff done? He arrested me for 
ten dollars, and would not take my word for the amount i" and after 
soliciting a knife or a pistol, he said he would cut the bailiff's hen.rt or Dr. 
Dowsing's, -the creditor's heart. Rising next morning from tile 
carouse of the overnight, he commenced drinking again, and coming up 
with 1Vebb, who wns walking between the Trout House and Atlanta 
Hotel towards the depot, - he fires a pistol at him, and thus takC"s his 
life. The only tlting said by deceased was "Don't shoot," and tbe 
only words uttered by Choice were, "Damned if I don't kill you any· 
how." When "Webb staggered and fell, Choice started off1 saying, 
" You will take that," or •' Damn you take that." 

In his interview with Mr. Wilkes in the calaboose, ChoicC' ascribes his 
situation to drink, which made him a fool and a madman; lrnt made no 
allusion to any permanent injury to his brain in 1850. Choice under· 
stood himself much better than the intelligent witnesses who testified, 
and this whole record demonstrates to my mind that be was right. 
Unless his offence can be excused or mitigated by the plea and proof of 
drunkenness the verdict .of the jury w:i.s fully justified by the facts. 
The prisoner has had a fair trial. The law, in the judgment of this 
court, has been correctly administered, and when we have said tbis, our 
duty is discharged. 

Whereupon it is considered and adjudged by the court, that the 
judgment of the court below be affirmed. 
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SHANNAHAN v . ComroNWEALTH. 

[8 Bush. 463; 8 Am. Rep. 465.] 

In the Court of Appeals of Kentucky, 1871. 

Hon. WILLIAMS. Pnvon, ChiPf Justice. 
11 

MORDECAI R. IIARDIN1 } 

" BELVAHD J. PETERS, Judges. 
'' lNILLJ.AM Ll.NDSAY, 

1. The voluntary drunkenness of a murderer neither excuses the crime nor mitigatee 
the punishment. 

'l. One in a state of voluntary intoxication is subject to the same rules of conduct nnd 
1irinciplesoflawasasoberma11,andwhereaprovocationisotfercd,andtheoneoffer
lngitiskilled,ifitmiligatestheoffenceofthemandrunk,itshouldmitigatetheoffence 
ofthemansober. 

3. On the ci.uestion of malice evidence of the prisoner's intoxication is admiasible. 

A. H. Field, for appellant. 
John Rodman, Attorney-General, for appellee. 
APPEAL from a sentence ::i.nd conviction under an indictment for 

murder. The opinion states the case. 
PRYOR, C. J.-The appellant, l\.fotthew Shannahan, was indicted in 

the Jefferson Circuit Court,. for the murder of C. ,V. l\Iontgomery, and 
under the indictment was tried by a jury and found guilty as charged, 
and by the judgment of that court condemned to be hung, and from 
tha.t judgment be prosecutes this appeal. 

It will be necessary to recite, in substance, the facts proven upon the 
trial in order to determine the propriety of the refusal by the court 
below to give certain instructions asked for by counsel for the appellant, 
and the giving of instructions in lieu thereof. 

It appears from the evidence that the appellant, on the 22d of 
August, in the year 1870, about twelve or one o'clock of that day, an
nounced bis intention of going to see Montgomery (the deceased) for 
the purpose of getting his (appellant's) stone-hammer, saying'' th:\t 
Montgomery had taken it away." The appellant bad been informed 
that the deceased was working for a man by the name of Shanks. He 
went to the grocery of Shanks and inquired for Montgomery, and was 
told that he was in the woods at work some half mile a:stant from the 
house. While at Shank's he took a dram, purchased a quart of whiskey, 
and started in the direction of the woods where Montgomery was at 
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labor, and upon his arrirnl there found 1\Iqntgomery and n. roan by the 
name of Applegate at work. The appellant and the deceased, as the 
witness Applegate states, met each other in a friendly manner, and 
engaged in conversation relative to deceased having previously worked 
for him, and appellant offered to employ him again. The three drank 
the quart of whiskey, and late in the evening returned to Shank's gro· 
cery, where they took another drink and had the quart bottle refilled . 
Applegate left them late, and says that when he left them they were 
still friendly and drinking. · The appellant and deceased left Shank's 
house after night, and went in company to Brown's residence, where 
deceased was boarding, and reached there about half past eight o'clock 
!lt night. From Shank's house to Brown's is a distance of a.bout ffre 
huudrcU yards. Upon their arrival at Brown's lie refused to permit the 
appellant to remain all night i but upon the suggestion of the deceased, 
that if he persisted in refusing he would sleep with appellant in the 
stable, Brown consented that the appellant might remain all night. 
The two then entered the family room of Brown, placed the quart 
bottle of whiskey on the mantle, with about one-third of its contents 
gone, and conversed with Brown fifteen or twenty minutes. They then 
left by a stairway for their bed-room upstairs, and when they reached 
the floor above Brown says he heard a scuffle and fall, and .Montgomery 
cried out, "You have killecl me." He hurried to the room and met 
the appdlant coming down the stairway with a knife in his hand and 
witness ordered him not to leave. Be made his escape through the 
back door leading to the rear of witness' premises, and was in a few 
days afterward arrested. The witness found :Montgomery hadly cut 
upon the arms, legs and other parts of the body, and his entrails pro
trnding. He lived but a short time; stated that Shannnhan had killed 
him without C&use. The deceased hnd no weapons upon his person, nnd 
so far as the circumstances indicate, offered no resistance. The evi
dence establisbes the fnct that the appellant, when sober, is a quiet, 
peaceable, and industrious man, but when drunk is boisterous, unruly, 
and always when in that condition ready to attack friend or foe. There 
is no do'ubt from the proof but that both the appellant and thedeoeased 
were under the influence of liquor at the time of the killing. 

The appellant's counsel relies in his argument upon five different 
grounds for the reversal of this case: -

1. Because the verdict is against the evidence. 
2. An improper eff6rt upon the part of the attorney for the Common· 

wealth to convict the accused. 
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3. That the special judge had no power to pronounce the judgment 
upon the verdict. 

4. That the court misinstructed the jury. 
5. That the court refused properly to instruct the jury. 
This court has no power to revise a judgment of convictions for 

either the first, second or third grounds relied upon by counsel, and the 
only question presented by the record is, did the court err in refus
ing the instructions asked for by appellant's counsel, and in giving 
other instructions in lieu thereof? Counsel insists that the instruc
tions gi,·en in this case are multitudinous, misleading and inappli
cable. While instructions given to a jury upon such an issue as is here 
presented should be as plain and concise as possible, and no more in 
number than the case requires, still the defendant's counsel asked 
twenty-two instructions, and the court, in lieu of and in explanation of 
these instmctions, gave about one-half the number 1 the most of which 
contain the law of the case, and were certainly not prejudicial to the 
appellant. 

The effort upon the part of the defence, from the legal propositions 
submitted to the jury, was to 1·ecluce the offence from murder to man
slaughter by reason of appellant's intoxicated condition at the time of 
the killiug. The propriety of the instructions on this branch of the 
case will alone be considered, as all the other instructions given by 
the court are substantially correct. 

Instruction No. 9, given by the court in behalf of tlie appellant is as 
follows: "That if, at the time of the alleged commission of the crime 
charged in the indictment, the accused was, from sensual gratification 
and social hilarity, and not with the design of committing a crime, under 
the influence of whiskey to such an extent as to seriously interfere with 
or depri\'e him of reason, they should find him not guilty of murder; 
but, if guilty at all, of voluntary manslaughter 1 unless they believe from 
the evidence he drank with the intention of committing the deed with 
which he is charged. In which case he would be guilty of murder." 

Instruction No 10 is as follows: u If, at the time of the killing, the 
defendant was intoxicated from the use of whiskey, and so.id intoxica· 
tion was not feigned or simulated, nor contracted with the intention of 
committing the deed, and the killing was prompted by the intoxication 
alone, and except for it could not have occurred, you should :finrl him 
not guilty of murder i but if guilty at all, of '·oluntary manslaughter." 

The counsel for appellant insists that the following instruction should 
ha,·e been gi,·en without containing any of the qualifications embraced 
in instructions Nos. 9 and 10, dz.: " That((, at the Ume of the killing, 



560 DRUNXENNESS. 

Shannabun 11. Commonwealth. 

the defenclant teas intoxicated from the use of whiskey, and the killing was 
pronipted Uy it alone, and except /01· it would not Ttave occurred, you 
should }incl the accused not guilty of •murder; but, 1/ guilty at all, of 
voluntaty manslaughter.'' 

In the opinion of this court, if drunkenness can be pleaded in excuse 
for crime, or by way of mitigating the punishment on account of crime, 
we perceive no valid reason for withholding from the consideration of 
the jury such an instruction as asked for by the counsel for the appel
lant in a. case like this . 

It was a settled rule of the common law that voluntary drunkenness 
excused no man from the commission of crime; and, instead of palliat
ing the offence, it was held as an aggravation of the wrong committed. 
Some of the more recent American authorities upon this subject have 
greatly relaxed this rule, and gone so far as to establish as law the 
reverse of the proposition, viz. : " That voluntary drunkenness, instead 
of aggrarnting the offence, is such a mitigating fact as to lessen the 
punishment i" and upon an indictment for murder, in the absence of 
any proof showing that into;...'ication was resorted to in order to enable 
the puity charged to take human life, the fact of drunkenness itself is 
held sufficient. to reduce the crime from murder to mausl:wgliter. By 
the statute law of Kentucky, drunkenness is made an offence for which 
a penalt.\· may lie imposed i and although drunkenness is in violation of 
good morals as well as the law of the land, it may be proper, out of 
charity to the passions of men and tlteir inability to control in many 
instances either their passions or appetites, not to adhere to the vigorous 
l'Ule of the common law 1 and add to the punishment of a party who, by 
committing a penal offence, places himself in such a condition as 
causes him to commit a still gl'eater offence. But, while we sanction 
this modification of the common-law doctrine, we are well satisfied that 
neither the interests of society nor the wisdom and justice of law requires 
or authorizes the judicial tribunals of the country to establish the legal 
principles that the violation of one law, resulting in inflamiug and excit
ing the worst passions of men, shall be deemed a sufficient cause for 
mitigating tlie punishment to be inflicted upon those who commit grea.t 
crimes. " The law of England considering how easy it is to counterfeit 
that excuse (dtunkenness) 1 ancl how weak an excuse it is (though real), 
will not sujfu any man tlws to privilege one crime by another. " 1 It is 
true that some of the recent ncljudged cases qualify the principle 
involved Uy sto.ting "that if intoxication is resotted to for the purpose of 

1 '2IHackstone'sCommentarles,25. 
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stim .. ulaUng one to the commission of a rneditateclfelony
1 

then there can 
be 110 mitigation of the punishment; n but it seems to us that no man, 
unless he is so wanting in intellect as to make him irresponsible for bis 
acts, would be so reckless of his own security as to announce bis inten
tion of Mcoming intoxicated so as to enable him to take human life or 
inilict punishment upon his enemy. 

But, on the contrary, men of violent passions and wicked designs 
would avail themselv-es of this very principle of law, by becoming drunk 
in order to take the lives of their fellow-men, with the consciousness on 
the part of the offender that his drunkenness would be the mitigating 
feature of his case. The recognition of such a rule of law is but an 

inYitation to men of reckless habit~ to commit crime; and while their 
punisbment is by incan:eration only 1 in the State prison for a few years, 
the sober man, whose cause for revenge and the desire to take human 
life therefor, is kept within his own breast, for Llie commission of a 
like offence is made to suffer death. There is no reason or philosophy 
that would hang the sober man for murder, and lessen the punishment 
of the man intoxicated for the same offence, because the latter had ,·ol
untarily placed himself in a condition by which he is induced to take 
hunrn.n lifc. 

In the present case the jmy were not, only told by instructions Nos. 
9 and 10, that drnnkenness mitigated, tltc offe11ce by the reducing it 
filom murder to manslaugllter, but they were told by the fourteenth in
struction, based upon tlle fact of drunkenness alone, that, "if they 
believed appellant was insane at the time of the killing they must 
n.cquit." These instructions were all more farnrable to the appellant 
than the law or facts of the case authorized. 

If one is insane, and while in that condition commits an offence, he 
is not responsible, for the reason that be is not enabled to know right 
from wrong, and, if he kills, docs not know that to take human life is 
wrong; or as has been held in cases of moral insanity, where from the 
existence of some of the natural propensities in such violence it is im
possible not to yield to them; but voluntary drunkenness, that merely 
excites the passions, and stimulatPs men to the commission of crime, in 
a case of homicide by one in such a condition 1 wilhont any pro,·oca
tion, ucilber excuses the offence nor mitigates the punishmenl. 

We are not to be understood, howeYer, as <lelennining that the fact 
of drunkenness in a cnse like this is incompelent testimony before a jury 
upon the question of malice. 1\falic.:e , express or implied, must be 
pro,·en in Ol'del' to cnnstitntc the c:rimc of murder, and in the absence of 
this proo~f; no c.:01witti<in can he had for such an offence; and evidence 
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as to the condition of the accused at the time of the killing, whether 
drunk or sober, should be permitted to go to the jury, in connc<:tion 
with other facts, in determining the question of malice. What we do 
adjudge is, that in the trial of a case like this, the fact of drunkenness, 
while it may be a circumstance showing the absence of malice, should 
not be singled out from the othcl' proof, and the jury told that it miti
gates the offence. The proper rule is, thnt one in a state of voluntary 
intoxication is subject to the same rule of conduct, and to tbc snmc 
rules and principles of law that a so her mun is; and that where a. prov
ocation is offered, and the one offering it is killed, if it mitigates the 
offence of the man clrnnk, it sho11lcl also mitigate the offen<:e of the 
man sober. 

We feel that public policy, the demands of society, and more than 
all the wisdom and justice of the law rcciuire that the principles herein 
establishecl should be adhered to; and os a different construction is 
placed by many upon the law as dcclnrcd hy this court in the cases of 
S<tnith v. Co1nnwnicealth1

1 and Blim,m v. Cornmonweallh, 2 involving 
similar questions, tho:Sc cases arc m·enuled so far as they conflict with 
the principles of this opinion. 

The juclrpnent of the court below is a.Dirmed. 

~ VOLUNTARY INTOXICATION NO DEFENCE. 

KENNY v. PEOPLE. 

[31.N. Y.330.] 

In tlie Court of Appeols of New York, March, 1865. 

T m~¥~:~iF ..... j. Judg ... 

'
4 111 •. \T'I' POTTJW, 

,. \V11~LU;\I \V. C.\;\IPBEl,L, 
14 NOAU DA\'IS, J1t., 

Voluntary intoxication is no defence lo crime: so long a!! the offender is capable 
~! ~~;~~::.ing a design he will be presumed to have intended the natural con.&equcncea 
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Facts of the Ca.-c. 

WmT OF EnRon to the general term of the Supreme Court of the Sec
ond District. The plaintiff in error was convicted of murder in the 
first degree in the Court of Oyer and Termincr, for the county of Kings , 
for July, 1863. 

0. E. Pratt, for plaintiff in error. 
S. D. :JIJorris, for the People. 
POTT1m, J. 
(Omitting a. ruling on practice.) 
Four points are made in the case, upon exception! taken by the pris

oner's counsel, to the refusal of the juclge to charge the jury. The re
queots to charge are as follows: -

1. 11 Intoxication does not furnish immunity of crime1 but may be 
considered in determining what degree of crime has been committed.'· 

2. u That intoxication may be considered in determining whether the 
homicide was committed by prcmeditntcd design ." 

3. 11 If the jury bclie\'C that tile nccused was in a state of mind from 
into~ication that rendered him incapable of premeditation or design~ 
they must find manslaughter.'' 

4. "If the jury find that the accused was in a state of mind, although 
c:nused by the volunt:iry use of intoxicating liquor, that bis judgment 
was obscured or impaired, so that he was incapable of knowing the de
gree of violence he was perpetrating1 or properly calculating its effects, 
they must find for the lesser offence, manslaughter." 

In order to show the application of these propositions to the case, it 
i~ necessary to present some of the leading facts established by the evi
dence. A fair abstract of these is found in the opinion of the justice 
who delivered the opinion in the case in the Supreme Court, as fol
lows: -

''The prisoner is a car driver. On the night of the 21st of April, at 
eight o'clock, with his wife and two smaH children, he entered the 
grocery store of Frederick .Mohrmann, at the corner of Fulton aml 
Albany Avenues, in the city of Brooklyn, and purchased some grocer
ies for his famiJy use. While there he commenced speaking about some 
railroad conductor with whom be had a quarrel about t'wo hours pre
vious. His wife said the conductor was a nice man, and did not want 
to do him any harm. Be told her in an angry tone not to interfere in 
his husiness, and be quiet, otherwise be would punch her. He there
upon struc:k her in the face and kicked her. Mohrmann came from 
behind the counter and told him to leave the store - that he wante1.l no 
fighting, and that if he did not stop he would put him out. Kenney 
saicl he could not put him out. l\fohrmunn mnde the attempt and 
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failed. Ile thereupon called the witnC'ss, Rink, to assist him, and hy 
their joint efforts he was rcmo,·cd from the store to the street, nnd the 
door locked , and while this was being clone be declared he would kill 
the Dutch son of a bitch-meaning l\Iohrmann . The prisoner tb('n 
threw stones through the windows and doors of the store, and said be 
wanted bis two children. The door was opened by l\Iohrmann and the 
children put out into the street, and the door was closed again. Ile 
also threw coal, a coal shoYcl, a measure, and with n stone of about 
twenty pounds weight, smashed open the door, and came into the store. 
Here be took up n. saw and a piece of ham and threw tbe111 nt 1\Iobr
mnnn and struck him with them. The prisoner went again into the 
street, and the door was again shut against him. Ile broke the door in 
once more and came into the store. There was in the store what the 
witnesses called a mca.t bench, upon whi~b was lying a. lru·ge knife. The 
prisoner seized this knife a.nd struck the bench once, then rushed into 
the room hehind tbe store, when he met the deceased, J oho Ravensburg, 
a person residing with Mohrmann at the time, and with whom the pris· 
oner had no words or controversy, and strm:k him three blows or tbrusts 
with the knife, two of which entered the chest, and the other one the 
abdomen of the deceased, who died thrrcfrom almost instantly . The 
prisoner at once became quiet, consulted with bis wife where lie should 
go, and as to the best means to escape. She recommended him to go 
to E~1st Brooklyn, and he left the scene of the murder, going in that 
direction, after telling his wife that if any policeman made inquiry to 
say be had not been about there that night.'' '' The proof leaves little 
doubt that the prisoner was in a state of intoxication more or less at 
the time, but otherwise in the full possession of his senses, and quite 
conscious of what he was doing. There was also proof to show that 
while sober be was ci°"il, but when drunk unusually vicious." 

"The court instructed the jury, among other things, that voluntary 
intoxication furnished no immuuity uor excuse for crime; that even 
where intent is a necessary ingredient in the crime charged, so long as 
the offender is capable of conceiving a design, he will be presumed, in 
the absence of proof to the contrary, to hn,·e intended the natural 
consequences of his own act, and when one, without provocation, kills 
another with a deadly or dangerous instrument, no degree of into:rica· 
tion, short of that which shows that he was at the time utterly incapable 
of acting from motive, will shield him from conviction. In the present 
case the jury would consider from the conduct and acts of the prisoner 
in the afternoon, as disclosed by the testimony of those who v,cre with 
him, from his going into the store for the purpose of making a purchase 
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of family groceries and supplies, and the other circumstances attendant 
and immediately <'onsequent on the transaction 1 whether he was capable 
of acting from motive or not; that the principal question to be detc1·
mined by the jury, if they found the prisoner guilty of killing the de
ceased, was whet.her the crime was murder or manslaughter. To convict 
of murder it was necessary that the killing should have been perpetrated 
from a prcmeditatcrl design to effect the death of the cleceasl~d or of any 
human being i it was therefore sufficient to convict, if the intention of 
the prisoner was to kill the storekeeper, although he may not have in
tended to kill the deceased; if that intention existed, although it was 
couceh·ecl and formed immediately before the fatal act was committed, 
the offence was murder i if, on the other hand, the act was committed 
without a design to effect death, in the heat of passion, then the crime 
would be reduced to manslaughter. It therefore became material for 
them to consider whether sueh intent had been satisfactorily proYed. 
To determine this, it was proper that the manner, nets, and conduct of 
the prisoner, prior to the act, his declaration that he would kill the 
storekeeper, his acts after the declaration, the instrument used, and the 
manner in which it was used, and his acts, conduct, and statements im
mediately after the offence was committed, and upon bis arrest, should 
be taken into Yiew :incl cardu1ly considered, and as the testimony 
showed that the prisoner was angry, and in a passion, at the time of his 
struggle with tlle storekeeper, and when be was put out of the store, it 
was especially important for them to consider what length of time 
elapsed after that before the fatal act was committed, in determining 
whether be was acting under the impulse of passion, without any inten
tion to kill, or whether such intention had been formed, and in fact 
existed when the fatal act was committed. If such intention was shown, 
they would find the prisoner guilty of murder i if not, they would then 
convict him o! manslaughter only." 

To each of the requests, made by the prisoner's counsel, above 
stated, the court declined to accede, except so far as is embraced and 
covered by the said charge, and refused to charge the jury as so re
quested, further or otherwise than as is charged, to which decisiun and 
refusal the counsel for the prisoner then and there duly excepted. 

The whole charge of the judge is given, in order that the distinct 
points in the l·equests to charge may be seen. The charge is plain, 
clear, and conceded to be unobjectionable. No exception was taken 
to it. It was as favorable to the prisoner as he was entitled, from the 
case n.s it appears in all that was charged. The prisoner was indicted 
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uuder the fifth section of the act of 1862, 1 for murder in the first degree, 
.and was convicted of that crime, that is •1 of ::i. premeditated design to 
<'ffect tlle death of a human being." 

It is not claime<l that this act would he mur<ler in the sccOn(l degree. 
If it was not wilful or premeditatccl murder, it would be rn~lnslaughtcr 
in the third degree, for the rca~on Umt the blows were stml'k in the hcnt 
of passion without any design to effect death, or m:wsl:rn~htcr in the 
fourth degree, for the reason that the person wns in such an extreme 
condition of insensibility by reason of intoxication, or otherwisc1 that 
he was incapable of acting from volition. Tliis latter eonditiou is not 
-claimed iu behalf of the prisoner, and there is nothing in the e,·idcnce 
to show that he was not capable of reasoning or competent to control 
bis will. How, then, would it haxe bl·cn proper for the judge to have 
<:barged the jury, that intoxic!1tion might be considered by them 
jn determining what degree of crime had been committed. It is not 
<Claimed that there was any intoxication, but such as was voluntary. 
·rhere was no previous provocation. Tbe proposition was not that the 
jury might consider the intoxication of the prisoner upon the question 
whether the blows were stru<:k in the heat of passion, but to determine 
what crime had been committed. ':This," as was well remarked by 
Denio1 J., in People v. Roge1·8, 2 ''would be precisely the same thing 
as advising them that they might acquil of murder on account of the 
prisoner's intoxication, if they thought it sufficient in degree." This 
proposition in effect was what the comt was reque5tecl to charge in the 
first and second propositions of the prisoner's counsel. If we are right 
in this view, the case of People v. Rogers, and the opinions delivered 
therein, and authoriLies therein cited, are conclusive, and control this 
ease. The principle involved in the propositions or requests to charge 
in this case cannot be distinguished in effect from that. The rule estab
lished in that case, and in fact, the uniform rule found in all cases is: 
''that where the act of killing is unequivocal and unprovoked, the fact that 
it was committed while the perpetrator was intoxicated, cannot be allowed 
to affect the legnl character of the crime." The requests to charge, 
therefore, that the jury might consider intoxication, -without refer
ence to the degree of intoxication - in determining what crime bad been 
committed, or whether homicide had been committed "by premeditated 
design," were properly denied by the judge. 

The third request to charge, while it is subject to the same objections 
as the first ancl second are, would, in addition to those objections, if 

~ 13N. Y. 20, 21. 
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charged, be equi\'nlent to saying to the jury that if the prisoner, by his 
voluntary intoxication, had rendered himself incapable of premeditation 
or design, the ln.w would not impute to him the offence which would 
ot!Jerwise be its legal character. Harris, J., in the case of People v. 
Roget.~, said: "I am not aware that such doctrine has before been 
!lSserted. It is certainly unsound." Indeed I have doubts whether the 
charge of the judge in this respect was not more favorable to the pris
oner thn.n the rule would justify. It may fairly be implied from the 
charge that the judge intended to instrnct the jury that there was a de
gree of voluntary intoxication that would shield from co1wiction , for an 
act which, if committed when sober; he might be convicted. 

The fomth request to charge seems to be the most objectionable of 
all. It might fairly be implied from a charge made in the language of 
that request, that though the act wns committed by premeditated design, 
if the prisoner's judgment was so obscured by liquor that he was incapa
ble of knowing the degree of violence he wns perpetrating, or properly 
calculating its effects, they might find it an offence of a lower grade. 
Wbat adds to this objection is, thnt the e\·idcnce presents nothing upon 
which to base such a charge. There is no feature of the case, in tbe 
facts or evidence, to warrant a jury to infer that the prisoner was in a 
state that rendered him incapable of understanding, or that his juclg· 
ment was obscured or impaired by intoxication. n would have been 
improper for the cotut to charge the jury upon a hypothesis not pre
sented by the evidence and unwarranted by law 1 if the evidence did 
sustain the hypothesis. As was said in People v. Rogers, " if by 
a voluntary act, the party temporal'ily casts off the restraints of reason 
and conscience, no wrong is done him if he is considered answerable for 
:rny injury which in that state he may do to others or to society ; " 
or, in the language cited from Plowden, in the same case, ·" if a per
son that is clmnk kills another this shall be felony , and he shall be 
hanged for it, and yet he did it through ignorance, for when he was 
drunk he had no understanding or memory, but inasmuch as that ignor
ance was occasioned by his own act and folly, and he inight ha\'e 
avoided it, he shall not be privileged thereby." 1 

The crime committed in this case, as was remarked by BnowN, J., "was 
committed with circumstances of brutality and atrocity almost unexam
pled." The evidence justifies the verdict of the jury i the evidence is 
clear that the prisoner was sober enough to commit au act to bring him-
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self within the meaning of the law defining murder in the first degree, 
" n. premec.litntecl design to effect the death of a human being; " that. Lu~ 
was sobC'r enough to force bis way into the building where bis inlcndc<l 
dctim was, to trace him from room to room; to seek to pro,·i<le himself 
with a. murderous weapon fitted for the intended work; of announcing 
his intention, autl of executing bis purpose Uy a repetition of fatal blows, 
and of planning and executing an immediate escape from justice. Tbe 
law woulc.1 indeed suffer reproach that did not hold such a man sober 
enough to suffer the penalty of his crime when fairly convicted. I am 
of opinion that no legal error was committed on the trial, and that the 
proceedings should be remitted to the Court of Oyer and Tcrmiaer, to 
sentence the prisoner anew. 

DAVIES, J. 
(Omitting rulings as to cbal1engc of jurors. ) 
The requests to clrnrge, made by the prisoner's counsel, were prop~ 

erly refused by the court. The lnw, upon the points suggested, has 
been settled by ndjudication in this court, and no reasons are presented 
why the doctrine thus enunciated should be reviewed or disturbed. 
The case of People v. Rogers , 1 was well considered, and the doctrine 
then declared should be Tigidly adhered to. Judge Drn10, in tbc 
opinio11 of the court, declares that all the authorities agree upon the 
main proposition, namely, that mental aberration, produced by drinking 
intoxicating liquors, furnished no immunity for crime. 

In Bunow's 0Cfse, 2 the prisoner was indicted. for rape, and urged in 
his defence that he was in liquor. IJOLHOYD, J., in addressing the jury, 
said: "It is a maxim in law that if a man gets himself intoxicated he 
is answerable to the consequences, and not excusable on account of any 
crime he may commit when infuriated by liquor, provided he was pre
viously in a fit state of reason to know right from wrong. If, indeed, 
the infuriated state at which he arrives should continue and become a 
lasting malady, then he is not answerable." In the case of Rex '" 
Oarrofl,3 the prisoner was tried in 1825 1 at the Central Criminal Court 
for murder. It appeared that shortly before the homicide the prisoner 
was drunk. His counsel, though be admitted that drunkenness could 
not excuse· the commission of the crime, yet submitted that in a 
charge for murder, the material question being whether the act was pre
meditated or done with sudden heat and impulse, the fact of the party 
being intoxicated was a proper circumstance to be taken into consiclera.-

~ Lew.C.C. 75 (1823) . 
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tion, hut this was l'epudiated by PARKE, J., and concurrerl in by L1T
TLEDAu:1 J. 

In the case of Rogets, 1 the prisoner's counsel requested the court to 
instruct the jury,'' that if they were satisfied that by reason of intoxica~ 
tion there was no intention or motive to commit the crime of murder, 
they should convict the defendant of manslaughter only." Such, in 
substance, were the requests to charge in the case at bar. The Court 
of General Sessions refused to charge as requested in Rogers' Case, and 
this court held the refusal to be right, and said: '' If by this request 
the counsel for the defendant meant, as the request seems to have been 
interpreted by the Supreme Court, that the jury should be instructed 
to take into consideration the intoxication of the defendant in determin
ing the intent with which the homicide was committed, the proposition 
is not law. · It has never yet been held that the crime of mmder can be 
reduced to manslaughter, by showing that the perpetrator was drunk, 
when the same offence, if committed by a sober man, would be murder." 
That precise proposition, tlms condemned by this court, was embraced 
iu the fourth request of the prisoner's counsel for the judge to charge. 
It was in these words : "If the jury find the accused was in a. state of 
mind, aTthough caused by the voluntary use of intoxicating liquor, that 
his judgment wns obscured or impaired, so that he was incapable of 
knowing the degree of violence he was perpetrating, of properly calcu
lating its effects, they must find for the lesser offence, manslaughter." 
The court properly refused so to charge, and the' previous requests were 
only modifications of the same general idea, namely, that the state of 
intoxication might be taken into consideration by the jury, by which 
the crime of murder could be reduced to manslaughter, if they found 
the prisoner was under the influence of intoxicating liquors at the time 
he committed the crime, when the same offence, if committed by him 
when not intoxicated, would have been murder. In this State the cases 
of Peoplev. llarnmill and People v. Robinson,2 show the consistency with 
which the doctrine enunciated bas been adhered to in our criminal 
courts and in the Supreme Court. 

Judge DE~10, in his opinion in the case of Roge1·s,J justly observes 
thnt 11 when a principle of law is found to be well established by a series 
of authentic precedents, and especially when, as in this case, there is no 
conflict of authority, it is unnecessary for the judges to vindicate its 
'visclom or policy. It will, moreover, occur to every mind that 

1 Supra 2 2 Park.C. C.223,235. 3 Supra. 
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such a principle is absolutely essential to the protection of life nnd 
property. In tbe forum of conscience, there is, no doulJt, considerable 
difference between a murder deliberately planned and executed, hy a 
person of unclouded intellect1 and the reckless taking of life by one in
furiated by intoxication; but bmm:in laws are Ua::-cd upon considera
tions of policy, and look rn.ther to the maintenance of personal security 
::i.nd social order, than to an accurate discrimination as to the mornl 
qualities of individual conduct. But there is, in truth, no injustice in 
holding ::i. person responsible for bis acts committed in a state of volun
tary intoxication. It is n. duty which every one owes to his fellow-men, 
.and to society, to sny nothing of more solemn obligations, to preserve, 
so far as it lies in bis power, the inestimable gift of reason. If it is 
perverted or destroyed by fixed disease, though brought on by bis own 
vices, the law holds him not accountable; but if by a Yoluntary act he 
tempornrily casts off the restraints of reason and conscience, no mercy 
is due him, if he is considered answerable for any injury which in that 
state he may do to others or to society.'' The same doctrine was long 
since enunciated by the eminent judge, Lord MANSFIELD, who said, in 
the celebrated ca.se of the Chwmberlain of London v. Eva11s, in the 
House of Lords, February 4-, 1767, that'' a man shall not be allowed to 
plead thtit he was drunk in bar of criminal prosecution, though, perhaps, 
Lie was at the time as incapable of the exercise of reason as if be hnd 
been insane; because his drunkenness was itself a crime, he shall i1ot 
be allowed to excuse one crime by another." It is a settled mn..xim of 
the law "that a man shall not disable himself." These Yiews aM)Car 
to my mind to be eminently sound and wise, nnd recch·e my entire con
currence. They are decisive of the present case, and the judgment 
must be affirmed. The day fixed by the judgment for the execution of 
the sentence having passed, the proceedings must be remitted to the 
Supreme Comt, with directions to that court to transmit the same to the 
Kings County Oyer and Terminer, with directions to that court to pro
nounce sentence anew against the prisoner. 

All the judges concurring. 
Judgment affirmed. 
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BEJ\"NETT v. STATE. 

[Mart. & Yerg. 133.l 

In the Suprerne Oow·t of Tennessee, 1827. 

Artificial.and temporary madness by drunkenness voluntarily contracted is no defence 
totbechargeofhomicidc. 

CATRON, J., delh·ered the opinion of the court. 
The defendant. (James R. Bennett) was indicted in the Maury Circuit 

Court for the murder of Thom!ls Callahan, pleaded not guilty, was C'On

victed and judgment. passed upon him, from ""°bich he took his writ of 
error to this court 

(After passing on other points.) 
A main defence on p[trt of the accused before the jury was that be 

was a lunatic when he committed the crime, and not responsible for the 
act. After the court had charged the jury in all respects correctly upon 
the whole facts arising in the cause, it is remarked by the judge to the 
jury, "that upon the subject of derangement, such was the strncture 
of the human mind, that philosophers might forever speculate upon the 
subject, but could not define in what it consists; but that if a hundred 
men should look at a drnnken man, they would agree in saying he was 
drunk; and if a hundred men were to look at a deranged man , they 
would agree in saying he was deranged ." 

That the defendant. was either deranged or intoxicated, or both, when 
he committed tbe homicide, is certain. The part of the charge above 
set forth was excepted to. The question is, was it erroneous? 

No part of the charge of the court being set forth except the parn
graph cited, and only a general statement in the record that all oth('r 
parts of the charge were satisfactory to the prisoner, it is difficult to 
see the reasons of the part set forth. "re take the charge to import 
that there is an intuitive principle in our nature which, when combined 
with our experience, qualifies men to judge what is drunkenness and 
what insanity, although the reasons why the mind is insane cannot be 
defined in the theory. That if a man was solely deranged, or solely 
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<lrnnk, an hundred men would all agree his mind wns affected in the one 
way or the other, and that this judgment formed upon observation 
would be the better test of the fact. 

This comt think the speculation of the circuit judge very reasonable, 
and very probably correct, and that the reasons for making the remarks 
to the jury, in all probability, were necessary, but that necessity grew 
out of the facts not appearing in the record. We must, bowenr, take 
them as stated alone; ancl when we do so, nothing can be seen in the 
charge calculated to lead astray the jury in their finding. Therefore, 
we do not apprehend there is any error in this point. 

In this cause a new trial was moved for nnd refused upon the evi
dence, the whole of which is set out in the record; from which it appears 
that the defendant was intoxicated nt the time he committed t~e homi
ci<le charged in the indictment; that be bad been for a year or more in 
the constant habit of drinkiug spirits to excess, and was very turbulent 
and eYen dangerous when drinking; that by reason of the long con
tinuance of the habit bis mind had become irritable when drinking, ::md 
almost without discretion; that the slain was a poor debilitated old 
man, worn out by age and an irregular life, inoffensiYC in his character, 
and who had not given the least cause to the defendant to injme him i 
that the deceased was at the house of the (lefendant, and they bad been 
drinking in company; the defendant captiously, and without any cause 
for doing so, accused the slain of stealing bis poultry and pigs, took 
down bis rifle an<l shot him through the body abont the middle; after 
the crime was committed, he stayed at home and vaunted of the act to 
n11 whom he saw, and stated the facts. If in any case a temporary sus
pension of reason, caused by Yoluntary intoxication, would excuse 
homicide, this would be a case to which such rule would reasonably 
apply. 

But that. the state of mind of the defendant was artificial, -voluntarily 
contracted madness by drunkenness, - and that the frenzy was tem
porary, this court have no douht; that such tcmp:::irary frenzy was 
no excuse for the act, is most clear. 1 We would refer to Sir Matthew 
Hale's Pleas of the Crown,2 as laying down the true rule and settled law 
upon this subiect. 

The court order that the judgment of the Circuit Court be affirmed; 
that tbe defendant be executed on Monday, the 12th clay of March 
next; and that the sheriff of Davidson County carry this sentence into 
execution. 

1 Illale,32;1 llnwk.cb.,3,sect.7;.t Bl.Com.25. 
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DRUNKEID.'"ESS - NO AGGRAVATION OF cm~m - DEGREES OF 

MURDER. 

HAILE v. STATE 

[11 Ilumph . l54.] 

In the Supreme Court of Tennessee, December1 1850. 

llon. NATflAX GnF.EN, } 
" R. J. l\lcK1 .... NEY, Judges. 
" A. \V. 0. TO'I"IEN. 

2• Drunkenness- D egrees of Murder. -Where there arc degrees of murder, the fnct of 
drunkenness is relevant on thequestionwhetherthekillingsprang from a premedi· 
tatedpurpoae,ortrompassionexciledllyinndequateprovocation. 

Ilaile was indicted for murder in the Circuit Court of Smith County. 
The case was submitted to n. jmy, under the direction of Judge 
CAMPBELL, and the defendant was found guilty of murder in the first 
degree, and judgment entered thereupon. From this judgment he 
appealed. 

J. S. Brien & Caruthers, for the plaintiff in error. 
The Attoniey-General and JJf. Brien, for the State. 
GREEN, J., delirnrecl the opinion of the court. 
The plaintiff in enor was indicted in the Circuit Court of Smith 

County, for the murder of J. IT. DaYis, ancl upon bis trial was found 
guilty of murder in the first degree. 

Upon the trial tltere was evidence that the prisoner was intoxicated 
at the time he committed the homicide. Upon the subject of the de
fendant's intoxication, the judge told the jury, that "voluntary intoxi
cation is no excu&e for the commission of crime; on the contrary, it is 
considered by our hnv as rnthcr an aggravation ; yet if tht! defendant 
was so deeply rntoxicatCd hy ~pirituous liquors at the time of the kill
ing, as to be incapable of forming in his mind, a design, deliberately 



!174 

Jl:J.ilc v. State. 

and premeditatedly to the act- the killing, under ~uch ti. state of in
toxication, would only be murder in the second degree." 

It is insisted that his honor did not sto.tc tbe principle upon this sub
ject, as it bas been ruled hy thi~ court. 

In the case of Swail v. Stale, 1 Judge REESE, ·who delivcrNl the 
opinion of the court, says: ''But although drunkenness, in point of 
law, constitutes no excuse or justification for crime, still, when the 
nature and essence of a c.:rime is mnde to depend by lnw upon the pecu
liar state and condition of the criminal's mind at the time, and with 
reference to the act done, drunkenness, as a matter of fact, nffecting 
such state and condition of the min<l is a proper subject for considera
tion and inquiry by the jury. The question in such cnse is, what is the 
mental stall!s? Is it one of self-pos~ession, faYorable to fixed purpose, 
by deliberation and premeditation, or clid the act, spring from exi:-;ting 
passion, excited by inadequate prorncation, ac.:tir.g, it may be, on a 
peculiar temperament, or upon one nlrcndy excited by ardent spirits? 
fn such case it matters not that the provocation was inadequate or the 
spirits voluntarily drank; the question is, did the act proC'ced from 
sudden passion, or from deliberation or prerneditation ·r What wns the 
mental stutus at the time of the act, and with reference to the act? To 

' regard the fact, of intoxication as meriting consideration in such a case, 
is not to bold that drunkenness will excuse crime, but to inquire whether 
tbe very crime whic.:b the law defines and punishes, has been in point of 
fact committed.'' 

In these remnrks, the court intended to be undrrstood :i.s distinctly 
indicating, that a degree of <lrunkeuness, by which the party was greatly 
excited, and which produced u. st::ttc of mind unf:worable to deliberation 
and premeditation, although not so excessive :i.s to render the party ab
solutely incapable of forming a deliberate purpose, might he taken into 
consicleratio11 by a jury, in determining whether the killing were done 
with premeditation and deliberation. 

Tbe whole subject was ably reviewed by Judge Tom.Ev, in the case 
of Pirtle v. State.2 In deliYering the opinion of the court, in thaL case, 
the judge says: ·'It will frequently happen necessarily when tht• killing 
is of such a cliaracter as the common law designates as murder, nud it 
h!ls not been premeditated by means of poison, or by lying in wait , 
that it will be a vexed question, whether the killing has been the result 
of sudden passion produced by a cause inadequate to mitigate it to man-

l-4Jiumpb.13G. ~ !l Uumph. G63. 
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slaughter, but still sufficient to mitigate it to murder in the sec.:ond de
gree, if it be really the true cause of the C'xcitement, or whether it has 
been the result of premeditation and deliberation; and in all snch C'ases, 
whatci1cr fact is calculated to pass light upon the mental status of the 
offender, is legitimate proof; and among others, the fact he was at the 
time drunk, not that this will excuse or mitigate the offence if it ,were 
done wilfully, deliberately, maliciously, and premeditatedly, which it 
might well be, though the perpetrator was drunk at the time, but to 
show that the killing did not spring from a premeditated plll'pose, but 
sudden passion, excited by inadequate provocation, such as might rea
sonably be expected to arouse sudden passion and heat to the point of 
taking life, without premeditation and delibenttion ." 

Herc the comt explicitly lays down the mle to be, that in all cases 
where the question is between murder in the first, and murder 
in Lhe s~cond degree, the fact of dmnkenness may be provccl, to 
shed light upon the mental status of the offender, and tberehy to 
enable the jury to determine whether the killing sprung from a 
premeditated pmpose, or from passion excited by inadequate provo
cation. And the degree of drunkenness which may then shed light on 
the mental state of the offender, is not alone that excessive state of 
rnto.:\ication which deprives a pat·Ly of the capacity to frame in his mind 
a design rleliberately and premeditatedly to do an act i for the court 
says that in the state of drunkenness refened to, a party well may be 
guilty of killing wilfully, deliberately 1 maliciously, aml premeditatedly; 
and if he so killed 1 he is guilty as though he were sober. 

The principle la.id down by the court is, that when the question is, 
can drunkenness be takrn into consideration in determining whether 
a party be guilty of murder in the sccoud degree, the answer must be, 
that it cannot; hut when the question is, what wns the actual mental 
state of the perpetrator at the time the act was done, was it one of delib
eration and premeditation, then it is competent to show any degree of 
intoxication tba.t may exist, in order that the jury may judge. in 
view of such intoxic·ation, in connection with all the otber facts and 
tircumstances 1 whether the act was premeditatedly and <leliberately 
done. 

The law often implies mnlicc from the manner in which the Jdllin~ was 
done, or the weapon with whicb the blow was stricken. In such C'ase, 
it is murder, though the perpetrator was drunk. And no degree of 
drunkenness will excuse in such case, unless by means of drunken
ness an habitual or fixed madness be caused. The law in such 



576 DRC.:NJ\:ES!\ESS. 

Haile ll. $t:ltc. 

cases does not seek lo ascertain the actunl state of the perpetrator's 
mind, for tbe fact from which malice is implied IJ:wingbecn proved, the 
law presumes its existence, and proof in opposition to thi.., presumption, 
is irrelC\'Ullt aud inadmissible. Hence, a party cannot show thnt be was 
so drunk as not to be capable of entertaining a malicious feeling. The 
conclusion of law is against him. 

But when the question is. whether a party is guilty of murder in the 
first degree, it becomes indispensable that the jury should form nn 
opinion as to tbe actual state of mind with which· this act was done. 
All murder in the first degree (except that committed by poison and 
by lying in wait), must be perpetrale<l wilfully, deliberately, maliciously 
an<l premeditatedly. The jury must ascertain, as a mntter of fact, that 
the accused was in this state of mind, when the act was clone. Now, 
according to the cases of Swan v. State, and Pirtle v. State, any 
fact that will shed light uµon this subject may be looked to by 
them, and m::iy constitute legitimate proof for their consideration. 
And among other facts, any stale of drunkenness being proved is a 
legitimate subject for inquiry, as to what influence suc:h intoxication 
might have had upon the mind of the offender in the perpetration of 
the deed. 

\Ye know that an intm..;caled man will often, upon a slight provoca
tion, have his passions excited and rashly perpetrate a C'riminal act. 
Now, it is unphilosophical for us to assume that such a man would, in 
the given case, be chargeable with the same degree of deliberation and 
premeditation that we would ascribe to a sober man perpetrating the 
same act, upon a iike provocation. 

It is in this view of the question that this conrt held, in Swan's Case, 
and in Pirlle's Case, that the drunkenness of a party might be looked 
to by the jury, with the other facts in the case, to enable them to decic.le 
whether the killing were done deliberately and premeditatedly. 

But his honor, the Circuit Court, told the jury that drnnkenness was 
an aggravation of the offence, unless the defendant was so deeply in
toxicated as to be incapable of forming in bis mind a design deliber
ately and premeditatedly to do the act. In this charge there is error, for 
which the judgment must be reversed. 

Reversed. 
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DRUNKENNESS-INTOXICATION AND MENTAL UNSOUNDNESS. 

BEASLEY v. STATE. 

[50 Ala. 149.l 

In the Supreme Court of Alabama, J1me Term, 1873. 

lion. TnOMAS l\I. PJo~TERS, Chief Justice . :: ~~=~~1~
0~.FB1~~::~~~ 1 

} Associate Justices 

Drunkenness - Intoxication and Mental Unsoundness produced by.-Drunkennees 
mayproduceiotoxicationormcnlalunsoundness. Sofarasitproduceethetormeritis 
no defence to crime. But mental unsoundness resulting from drunkenness may, if it 
overthrowstheprisoncr'sseuseofrightandwrong,IJeanexcuseorpalliationforcrime. 

From the Circuit Court of Madison. 
Tried before the !Ion. W. J. lIAHALSON. 

Houston £\';Pryor and L. P. Walker, for the prisoner. 
Ben. Gai·dnet, Attorney-General, for the State. 
PETERS, C. J. -The offence clrn.rged in this prosecution is thus sta~d 

in the indictment : " That before the finding of this indictment, Henry 
Bensley, unlawfully, and with malice aforethought, killed Joseph Todd, 
by shooting him with a pistol i against tl.te peace and dignity of the 
State of Alabama.'' To this the accused plead eel '' not guilty,'' and 
went to trial on this plea by a jury. The verdict of the jury was 
against him, and he was condctecl of murder in the second degree, and 
sentenced to imprisonment in the penitentiary for eleven years. From 
this judgment of conviction the accused appeals to this court. The 
only errors complained of are those alleged to be founded on the 
cbnrges of the court below, which were excepted to, and made a part of 
the record by bill of exceptions. 

The defence set up on the trial was insanity, from the effects of a 
gunshot wound in the head, and habitual drunkenness. Murder in the 
second degree is thus defined in the Code: "Every other homicide" 
(murder in the first degree excepted), "committed under such circum
stnnces as would have constituted murder at common law, is murder in 
the second degree." 1 Blackstone define~ murder at common law to be 
"when a person of sound memo1·y and cliscretion unlawfully killeth any 
reasonable creature in being, and under the king's peace, with malice 

t Rev.Code,sect.3663. 
37 
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aforethought, express or implied.,. 1 This definition, with such change 
of phraseology as renders it uit:ible to the institutions· and government 
of this country, is adopted and approved by the courts of the States, 
and of the government of the United Statcs. 2 This court hns declared 
that the law of homicide in this State is deri,·ed from the common law 
of England.3 From this it appears that the sanity or insanity of 
the accused is involved in the very dcrinition of the offence of 
murder in all its degrees, and is necessarily n fact which in
fluences the determina.tion of the jury upon the question of guilt or 
innocence. In the case of Gommontl'eallh v. Rogers,4 the evidence 
showed that Rogers, the accused stabbed Lincoln, the warden of the 
prison in which Rogers wns confined, and killed him without any prov
ocation whatever. The sole defence was the insanity of the prisoner. 
SuAw, C. J., stated the law of that cnse in these wor<ls: u In order to 
constitute a crime, a person must have intelligence and capacity enough 
to have a criminal intent and purpose. • • • In order to be re
sponsible, he must ha\'C sufficient power of merpory to recollect the 
relation in which he stands to others, and in which others stand to him; 
that the act be is doing is co11trar.r to the plain dictates of justice and 
right, injurious to others, ancl a Yioln.tion of the dictates of duty." 5 

In the case at bar, the killing was most clearly proven. There can 
be no doubt about the perpetration of the criminal act. It was done in 
a manner the most deliberate anJ cruel, if the accused was of sound 
memory and discretion at the time thchomici<lc was committed. Then, 
the defendant would be clearly guilty as charged in the indictment, if 
he was of sound memory and discretion at the time Todd wns killed by 
him. To show that the accused wns not of sound mrmory and dbcrc
tion at the time he committed the fatal net that ref.;u\ted in the death ot 
Todd, e,·idence wns introduced by the clcfencc1 tending to show that the 
prisoner had shot himself in the head some nineteen years before the 
trial in the court below, which produced ''a depression in the skull, anc.l 
a compression of the brain; " that after this wound, which wns on the 
right side of the head, the prisoner had been affected with "partial 
paralysis in bis left arm and left leg,,, up to the day of the trial, and 
that the wound in the bead still remained'· scnsitirn to the touch." 
Eddcnce was also offered in the defence, whic:h tended to show that 
for several years before the killing, the accused was a great drunkard;" 

i 4 Bl.'.1. Com. (195); 3 Ins t. H. 3 Pierson t:. ~t.'.lte, 12 Ala. 149. 
! Amer. Law of Ilom. , by Whnrton, p. 33; ~ 7Mete. 600. 

Med. Juris. by Wharton & Stille, (ed. 1855,) • 1. c .. 1 Lead. Cr. Ca1. 87, 89. 
p.GM,sect.966. 
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u that he was generally drunk; " his habits were" to drink from a half to 
one gallon of spirits every night, and large quantities before breakfast, 
and before dinner, and before supper each day." He "frequently saw 
sights such as witches and devils, and imagined that men were after 
him to kill him." He fancied that ': hair grew in the palms of his 
bnnds," which he tried to pluck out, and in " his mouth, and was chok
ing him i " and about three weeks before the killing, he bad an attack 
of deliriumtremens. There was also proof, tbat, when drunk, he was ''a 
crnzy man, wild and furious, and without sense or reason ; '• and on 
the Saturday before the killing, which took place on l\fouday, "be was 
seeing witches and devils, and was a wild and crazy man." There was 
evidence also showing that on l\Ionday, the day of the killing, "be was 
in like condition," as on the Saturday before. The evidence for the 
prosecution tended to show that the killing was wholly unprovoked, and 
perpetrated i11 the most deliberate and brutal manner; tbat the accused 
was not totally deprh·ed of memory and discretion at the time of the 
commission of the act, which constitutes the offence charged. There 
wns no serious conflict in the testimony, except as to the state of mind of 
the defendant, in the court below, at the time of the homicide. 

Upon this evidence the court gave seven charges to the jury, each of 
which wns excepted to by the accused, and incorporated into the record 
by bill of exceptions. The first of these charges was in these words: 
"Drunkenness, in itself, was no palliation or excuse." And the fifth 
charge was in these words: ''Upon the eYidence, the defendant was 
guilty of murder in the first degree, or of nothing." 

It is said in Martin v. State, 1 that" where there is any rebutting 
proof, the court ought so to charge as to recognize its effect." This is 
particularly so when the charge is general, and applies to the whole 
cn.sc. Here the proof tended to show, not only that the accused was 
drunk, but when drunk was ''a crazy man, wild and furious, and with
out sense or reason i" that on Saturday before the killing on Monday, 
"he was seeing witches and devils, and was a wild and crazy man ; " 
and on Mondn.y, the day of the killing, ''he was in like condition, as he 
had been on the Saturday before. The first charge of the court above 
set out ignores all this evidence of mental unsoundness, and seems to 
take it for granted that, if it existed, it must necessarily be the imme
diate effects of the defendant's drunkenness. Such a clrnrge is vicious, 
because it excludes from the jury all the evidence of mental unsound
ness, which might or might not be a palliation or excuse for acts which 

IHAJa.004,573. 
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would otherwise he criminal, accord ing to the degree and character of 
the mental unsoundness. The policy of the law forbids that mere drunk
enness alone should do away with the responsibility for crimes. l But 
as all crime implies some degree of intelligenc:a in the criminal, the hu
manity of the law ·will not sanction the punishment of n. person incapa
ble vf rational action.!. Drunkenness may be said to haYe two degrees 
in its effects upon the memory and discretion . The one of these is 
mere intoxication. No degree of this will palliate or excuse, where it 
is the effect of the voluntary act of the Uefendant.3 Blackstone, and 
the older authorities, say that drunkenness its(' if is a crime; ancl, u the 
law of England, considering how c~sy it is to counterfeit this excuse, 
and how weak an excuse it is, though real, will not suffer any man thus 
to privilege one crime by another."" The other effect of drunkC'nness 
is mental unsoundness, brought on by excessirn drinking, whic-h remains 
after the intoxication bas subsided. Tbis latter mental unsoundness, if 
it exists to such excess that the accused loses the government of his 
reason, may be interposed as a palliation or excuse for crime.5 Here 
there was proof not only of excessive intoxication, but also some proof 
of mental unsoundness which was separable from mere intoxication. 
It should, therefore, ba,·e been left to the jury to determine whether 
there was any mental unsoundness whic.:h was separable from the in· 
toxication ; and if there was, whether it was sufficient to overthrow the 
<lefenclant's sense of right and wrong. The defendant's clrunkenne~s 
might be looked to as a means of producing this effect. The drn.rge of 
the court ·was calculated to misdirect the jury in making this i:lquiry. 
The eYidence of insanity of the accused may hnve been regar<led hy tbe 
1earned judge in the court below ns very feeble, yet this would not jus· 
tify a charge which, in effect, withdrew it from the jury.6 

The second charge aboYe quoted, which is numbered the fifth in the 
bill of exceptions, is erroneous. It is a charge upon the effect of the 
eYidence, without the request of either party. In Edgar v. State,1 this 
was declared to be error. Besides the cbarge is not free from contra
dictions in itself. It is very well calculated to confuse and mislead the 
jury. The testimony was not wholly free from contradictions. Yet it 
is founded on the presumption tbtit there was no such contradiction. 
Doubtless the learned judge intended to charge the jury, if they believed 

i- e~t.'~~art. & Stille's J\led. Juris., p. 50, 

~ U S. v. McGlue, l Curt. O. C. l; 1 
J,ead. Cr. Cas. 87, and notes, 93; Rogers' 
Case, supra, 1 Huss.Cr. I,2. 

i Srntev. Bulloek, IlAla.413. 

an~ ~~t~~- v. Drew, I Lead. Cr. 

GJ'llartinv.State,t7Ala.5G4. 
l43Ala.312. 
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from the evidence that the defendant was merely drunk and not insane, 
when he committed the net of killing, then he was guilty as charged in 
the indictment; but, if they believed he was so insane as not to know 
right from wrong, then he was not guilty. This would have been cor
rect. 

The unsoundness of mind which excuses a criminal act must be of 
such degree as deprives the accused of the capacity to know right from 
wrong. Short of this it does not excusc. 1 

The monstrous barbarity of tl1c act of killing should not be admitted 
as a presumption of insanity.2 

The judgment of the court below is reversed, and the cause is re
mande<l for a new trial; and the accused, Henry Beasley, will be held 
to answer the indictment under which be bas been arrested, until dis
charged by due course of law. 

INTOXICATION OF INFANT. 

CmrnoxwEALTU v. FRENcn. 

[Thatch. Cr. Cas. 163.) 

In the Boston Municipal Court, March Term, 1827. 

Before Ilon. PETER 0. T1u.TCIIEn, Judge. 

A temporary mcnlal derangement produced by drinking intoxicntiug liquor, under which 
aboyofthil'tccuycarsofagecommittedathclt,aut.horizesajurytoacquithim. 

This was an indictment against the prisoner, for stealing the watch of 
one Harvey l\IcClenathan, in his shop1 on the 17th of February, 1827. 
l\IcClenathan, the prosecutor, testified that the prisoner, who was in bis 
thirteenth year, with one Cyrus Wilder, a boy of about the same age, 
en.me twice to bis shop in Purchase Street, on Satmday evening, the 
17th of :February, at about seven o'clock. The second time be sold to 
French n. cigar, and to Wilder n. cake of ginger bread. While they were 
in his shop be took out his watch and hung it over his desk, which was 
near to the door leading to the street. Soon after they had left the 
shop the second tit.De, Wilder returned for another cake of ginger 

1 IRus.Cr,9,Sharswood'scd.andnotes; 2 f-.tark'sCase,J Strobh.•i9. 
Mo.sler'sCase,•Pa.St.2ti4i. 
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bread , but came no further than the door. Shortly aftcrwurds the 
watch was missed, an<l his suspicions rested on thc"e boy~. lie went 
to the house where French lived, saw him and charged him with stealing 
the watch, but be strenuously denied the fact. The next morning, 
however, French informed him that the watch was in the pol:isession of 
one Alfred Johnson, another lad, and upon a warrant Johnson was taken 
with the watch, and he, French and 'Vilder were carrie<l before the 
police court, where, upon their exami nation, Johnson and 'Vilder were 
discharged, and French was committed for trial. 

Curtis Wilder testified, thn.t be knew nothing of the taking of the 
watch till French showed it to him as they were going from 1\IcClena.
than's shop that eYening to a book auction, in Broad Street. Alfred 
Johnson testified that French and Wilder came thr1t evening to a cellar 
where be wns, that ·French took him aside and informed him that he bad 
taken a watch. lle ad\'i eel him to return it to the owner, and be got 
it into his own posseosion, with the intention of returning it to the 
owner the next moming. The evidence for the prosecution was here 
closed. 

A female, whose name was Miram, a witness for the prisoner, testified 
that she resided in the family of the father of the prisoner; that the 
evening on which this occurred, French appeared to be intoxicated 
with liquor, and under a derangement of his intellect, which she imputcc.I 
to the liquor which be had taken. McC!enatbnn, being called again, 
admitted that when the boys first cnme to his shop, be sold them three 
cents worth of tom and jerry, which they drank there. On being 
interrogated as to the composition of that liquor, he refused to answer 
the question until be was informed by the court that it was a proper 
question to be answered by him . Ile then said that the liquor was 
composed of eggs and sugar, beaten together with ginger, allspice, 
nutmeg and saleratus, to which wns added a portion of rum, brandy or 
gin to suit the purchaser. He further said that be sold this composition 
to all who wanted it, children as well as men, and that it was usually 
sold in shops similar to his own. 

Austin, for the Commonwealth. A. 1'foore, for the prisoner. 
TnATcmm, J.1 instructed the jury substantially as follows: -
If you believe that the prisoner hnd been put into a state of mental 

derangement1 by drinking the noxious liquor and smoking the cigar 
which the prosecutor sold to him at the time, ::u1d committed the act 
while in this condition, it will be your duty to acquit him of the charge. 
Tt is an immoral ad in the prosecutor to sell to these children such a 
'•ile composition, and it might well have happened that the combined 



OHU:\"KENNESS. 58~ 

Insanity Resulting Therefrom. 

influence of the liquor and cigars on a child of so lender years would 
produce a temporary insanity. This case essentially differs from that 
where a crime is committed by a person, who by a free indulgence of 
strong liquors, has at lite time voluntarily deprived himself of his reason. 
By the policy of the law this rather enhances the offence. It wns, bow
e,·cr, an excuse constantly offered by offenders, :ind it is certainly true, 
tbn.t but few crimes arc committed by persons who are habitually tem
perate in the use of ardent spirits. 

The jury returned a verdict of acquittal, and after an admonition 
from the court the prisoner wns discharged . 

DRUNKENNESS-INSANITY RESULTING THEREFROM 

COl!NWELL v. STATE. 

[l\lart.. & Ycrg. 147.] 

In the Supreme Court of Tennessee, 1827. 

lnaanityreaultingfrom long continued drunkenness Is nu excuse for crime; but insanity, 
tbelmmediateresultofintoxicntion,isnot. 

At the May term of the Circuit Court of Davidson county, Burrell 
Cornwell and Moses 1\f'Clanaban were indicted for the murder of Owen 
Hughes. 

In the progress of the cause Lewis Carter was introduced, who swore 
that on the evening of the homicicle 1 and about two hours pre"iously, 
t.be prisoner and M'Clanalmn came to the house of witness, nml M'Chi.n
alum asked witness whether he had seC'n a man by the name of Hughes, 

after which he called for liquor, which lie :ind the prisoner divided be
tween them, touched glasses and drnnk, after which M'Clanaban took 
a knife out of his pocket, and observed to witness that there was but one 
man against whom he had enmity, and strnck his knife several times 
into the baluster, and snid if he caught him that night he would gh·e 
him first hell; he then said to the prisoner, "lC't us go." To the ad .. 
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missions of the declarations of M'Clanahan 1 ns evidence agn.inst him, 
the prisoner, by his counsel, objected; but the objection was overruled, 
nnd the evidence admitted. It was proYed that the prisoner was intox· 

icatcd, and that a free use of ardent spirits on the part of the prisoner 

produced partial insanity. 
The court, after some remarks upon the subject of malice, charged 

the jury, "that if, at the time the homicide ·as committed, the prisoner 

had not sufficient understanding to distinguish right from wrong, and 

was in a state of insanity, it would he excusable; but th:it must be 
proved; but if his insanity or bad conduct arose from drunkenness, it 
was no excuse. There may be cases where insanity is produced by Jong
Continued habits of intoxication; but it must be a permanent insa11ily. 
Insanity which is the immediate effect of intoxication is no excuse; the 
party is fully responsible for all bis acts." 

The counsel for the prisoner requested the court to charge the jury, 
if they believed all the circumstances of the cnse, that the prisoner at 
the time of slaying labored under a temporary suspension of reason, 
although intoxicntion might have been the exciting cause, it is a. cir
cumstance of exC'use or mitig:ntion, and more especially if intoxication 
were not intendl'd at the time of drinking, but the same was acci,lenl:tl, 
or a consequence not intended or apprehended. But the court refused 
to charge, except as above. 

The jury found the prisoner guilty of murder; upon which finding 
judgment was entered that he be hanged, etc. A rule for a new trial 
was obtained, which, upon argument, was discharged, and the cusc 
brought by the prisoner to this court by appeal in the nature of a writ 
of error. 

Balch, Duncan, nnd 0. B. Hayes, for appellant . 
.A. Hayes, Attorney-General, and Grnncly, for the State. 
The opinions of WHYTE, CATRON, and CnABB, J.J. -PECK, J., dis· 

senting-were delivered by C1?ABB, J . 
(Omitting rulings on other points. ) 
It is also contended that the court below erred in their charge to the 

jury, and in refusing to charge as requested. The bill of exceptions pre
sents us with what the judge said, as follows: "The court, in charging 
the jury, after dl'fining the crime of murder, stated that the fact of kill
ing being proved, the law presumes malice; and it Hes on the defendant 

to show, from proof, circumstances of excuse or alledation, unless they 
otherwise appear. Malice is express or implied; nnll, when there is no 
previous grudge it is implied when one kills anotber with a deadly 
weapon, not having been previously assaultrd, in which case it is mur-



DRGXKE~""XESS AN" EXCUSE FOR CRnIE. 585 

Thl' Dangers of Such Doctrine. 

der i you will inquire whether there was expr('SS malice, or whether 
there was a. predous assault. If, at the time, he had not sufficient un
der:-;tanding to know right from wrong, and wns in a state of insanity, 
it would be an excuse i but that must be proved. But if bis insanity or 
unusual bad conduct arose from drunkenness, it is no excuse. There 
m:ty be cases where insanity is produced by long-continued habits of 
intoxication, but it must be a permunent insanity. Insanity which is 
the immediate effect of iutoxi<.:nlion is no excuse; be is equally respon
sible for all his acts. The counRel fol' the prisoner requested the court 
to charge the jtu·~·, if they belicYed, from all the circumst:incrs of the 
case, that the defendant at the time of the slaying labored under a tem
porary suspension of reason, and was insane, although intoxication might 
have been the exciting cause, it is n. circumstance of mitigation or ex
cuse; and more especially, if intoxication were not intended at the time 
of drinking, but the same were accidental, or a consequence not intended 
or apprehended. But the court would not so chn.rge, but said insanity 
thus produced was no excuse.'• 

Three cases of conviction for murder haYe been brought before this 
conrt at the present term; in two of which, the prisoner was defended, 
in the court below, on the ground of madness, occasioned by drunkf'n
ness; and yet in neither does it seem to us was there a. colorable 
foundation for such a defence. This court would be remiss in the 
perform.a.nee of their duty if they did not, under these circumstances, 
declare the law explicitly on this most important subject. In the argu~ 
ment of these causes Yery untenable positions have been assumed, and 
very dangerous doctrines haYc been adrnnced by counsel. And from 
what was stated by some of those counsel, these doctrines ha,·e been 
repeatedly urged, and sometimes sanctioned in the courts below. 

It bas become fashionable of late to discourse and philosophize much 
on mental sanity and insanity. New theories have been broached, 
and Yarious grades and species of mania have been indicated. Some 
reasoners have gone so far as to maintain that we are all partial 
maniacs. 

Whatever differences of opinion there may be as to the construction 
and operations of the mind of man, whatever difflculty in disconring 
the ,,arions degrees of unsoundness, it is only necessary for us to a.scer
t.1in the kind of prostration of intellect which is requisite to free a man 
from punishment for crime by the law of the land. It is with this alone 
we barn to do. "'Vhat the law has said, we say; in all things else we 
are silent. 'Ye put our feet in the tracks of our forefathers; non meus 
hie sermo, secl qttre prrecepit Offellu.~. Let us then for a moment resort 
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to the sages of the law of different ages, and lcnrn from them whelhcr 
that species of frenzy which is produced by inebriety constitutes any 
excuse for crime, and what sort of insanity it is which will scn·c this 
purpose? 

The good and the great, the humane yet firm, Sir Matthew IIALE, in 
in his history of the Pleas of the Crown divides madness, dementza, into 
three kinds, -idiocy, accidental or adventitious madness, and drunk
enness. "The second species, when it amounts to a total alienation of 
th~ mind, or perfect madness, excuses from the guilt of felony and 
treason, and further, persons afflicted with accidental madness, whether 
temporary- as in the case of lunacy- or continued, if they are totally 
deprived of the use of reason, cannot be guilty ordinarily 0f capital 
offences i for they have not the use of undel'standing, and act not as 
reasonable creatures; but their actions are, in effect, in the condition of 
brutcs." 1 

"The third sort of madness is that which is dementir.t ajfectata, 
namely, drunkenness. This ''ice doth deprive man of the use of reason,, 
and puts many men into a perfect but temporary frenzy; but by the 
laws of England, such a person shall h::wc no privilege by this voluntarily 
contracted madness, but shall have the same judgment as if he were in 
his right senses.'' 

In the case of Reniger v. Fogossa,2 we ha,·c a rule laid down, which 
has been approved again and again, from the early day in which it was 
advanced to the present time, "that if a person that is drunk kills nn
otber, this shall be felony, and he shall be bnged for it; and yet he did 
it through ignorance, for when be was drunk he had no understanding 
or memory; but, inasmuch as that ignorance was occasioned by his own 
act and folly, and he might have avoided it, be shall not be privileged 
thereby." Here we have the strongest case put; a case of a total de
privation of understanding by drnnkcnness. Yet it is held to form no 
excuse. Lord COKE 1 in his commentaries,3 says: "As for a drunkard, 
who is voluntarius dcmnon, he hath no privilege thereby; but what hurt 
or ill soever he doth, his drunkenness does aggravate it." And we are 
told in Beverly's Case, 4 "that although be who is drunk is for the time 
non compos mentis, yet his drunkenness doth not extenuate bis act or 
offence, nor turn to his avail." Hawkins, in bis Pless of the Crowo,5 

says: "That be who is guilty of any crime what<'vcr, through bis vol
untary drunkenness, shall be punished for it as much as if he bad been 

1 p.30. 
t Plowden, 19 
"p.247a.. 

• 4 Rep.12:'1. 
~Vol. I., ch. l,sect 6. 
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sober.'' The erudite commentator on the laws of Enghnd, writes ns 

follows on this subject : 1 "As to artificial, voluntarily contracted mad

ness, by drunkenness ot· intoxication, which, depriving men of their 

reason, puts them in a temporary frenzy, our law looks upon this as 

an aggravation of the offence, rather than ns an excuse for any criminal 

misbehavior. The law, considering bow easy it is to counterfeit this 

excuse, and how weak nn excuse it is, though real, will not suffer any 

man thus to privilege one crime by another.'' 

But the part of the judge's charge which is most earnestly objected to 

is in the following words: ''There may be cases where insanity is pro

duced by long-continued habits of intoxication, but it must be a per

roanent ins::mity. 
It h!l.S been already stated by us that madness, or insanity, if the term 

be preferred, occasioned immediately by drunkenness, does not excuse. 

Yet the judge correctly says, "tbnt if, by the means of drunkcnucss a 

p~rmanent, or, as Lord HALE to the same effect expressed it, an habitual 

or fixed madness be caused, that it will excuse." 2 

In the above extracts we see the law in this respect. A contrary dol'

triae ought to be frowned out of circulation, if it has obtained it, by 

every friend to virtue, peace, quietness and good government. 

The history of criminals and criminal trials shows that he who has not 

learned betimes to restrain the evil inclinations of om· nature, - envy , 

malice, revenge, and their kindred passions,- but has a sufficiency of 

moral sense left to deter him from the commission of enormity while 

sober, will often" screw his courage to the sticking-point," by the free 

use of ardent spirits, and, thus made able to silence the twinges of his 

conscience, will voluntarily imitate the demon. But let courts once ap

prove the doctrine now contended for, and it will not be resorted to as a 

plea hy persons of tbis description alone; but even the cold-bloode(l, 

calculating assassin will never be a sober homicide; he will always ex

hibit himself at the bar of a court of justice as a specimen of insanity 

produced by drunkenness. And thus this degrading and disgraceful, 

yet too common vice, instead of being hunted from society as the bane 

of good morals and social and domestic happiness, will be converted 

into a shield to protect from punishment the worst of crimes. All ci,·il

izcd governments must punish the culprit who relies on so un tenable a 

defence i and in doing so they preach a louder lesson of morality to all 

those who are addicted to intoxication, and to po.rents, and to guard-

1 ( BJack.Ch.25,26. t Secll.11.P.C.,pl:.l,ch.4.. 
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ians, and to youth, and to society, than "comes in tLc co1d abstract 
from pulpits." 

In onler to be clearly understood, we ham supposed the strongest 
case, - a case of entire prostration of intellect immediately occn.sioacd 
by drunkenness, and have said that that constitutes no excuse. 

Instances, however, of heinous offences, committed under such cir
cumstances, arc believed to be of rare occurre1we. They arc much 
oftener the result of that midway state of intoxication which, although 
sufficient to stimulate the evil-disposed to actions correspondent with 
their feelings, would not excite the good man to criminal deeds. It is 
generally the drunken man acting out the sober man's intent. He says 
and does when drunk what he thinks when sober. 

The court entirely concur with the Circuit Court in the charge given 
to the jury. 

Parts of this opinion may nppcar to partake of the character of a moral 
lecture. It is believed to be called for by the occasion. 

We have seen before us this day three fellow-beings who are about to 
be ushered into the presence of their Maker, two of whom may probably 
attribute his unnatural exit from this world to the immoderate use of 
ardent spirits. Disagreeable as it is, the solemn duty is devolved upon 
the court of pronouncing, in this instance also, the sentence of the law 
that the judgment of the Circuit Court be affirmed. 

INTOXICATION-INSA.c'fI~Y RESULTING THEREFROM - TEST OF IN

SANITY -PARTIAL INSANITY. 

CARTER v. STATE. 

[12 Tex. 500.] 

In the Supreme Court of Texas, 1854. 

Hon. Joux llEMPlTILL, Chief J11stice. 

:: ~~~::L ST ~;~~:~:~;1~ 1 } Associate Justicu. 

1. Voluntary intoxication docs not excuse or pnlliate a crime, through insanity-mania 
a potu or delirium tremens-may. 

2. Testofinsanity- Partial Insa.nity.-The test of insanity is the ability to dietingultb 
between right and wrong. In case of partial insanity, the question is whether the 
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prisonerwascn1>ableofdistinguishingbctwecnrightnndwrong inthep:i.rticularcon
nectioninwh1chtheunlawfulactwnsdone. 

APPEAL from Panola. Indictment for murder of William :Mills. The 
killing occurrell in tile town of Pulaski, near a grocery, on the 3rd of 
December, 1851. The prisoner lrnd been drinhing to excess for several 
cl::iys, and more or less for several weeks. On the day of the killing 
there were several persons in and about the grocery, drinking and 
playing cards. While the prisoner and one Dodson were playing 
c mls, the latter said to the other, on some trivi::il occasion, that 
be, the prisoner, did not have a soul larger than a mustard seed . A 
bystander, who stated that he considered it unjust, remarked to the 
prisoner in tlie same spirit, that if it were he, he would not take that. 
Thereupon the prisoner struck at Dodson, and a fight ensued between 
them, dming which Mills stood by and clec:lared that no one should 
rnterfere until one hollowed 1 and which ended in Dodson knocking the 
prisoner down with a piece of chimney timber by a blow on the head. 
After this, the prisoner \\"!\S ranting and raving around the premises, with 
his gun, and by his appearance and manner caused some fear that be 
would injure some of the party, and from the testimony it seemed thnt 
two or three of the party were each apprehensive of an attack by the 
prisoner. At thjs time Mills remarked to Dodson that if he would giYe 
him a good whipping he would go home and beha,·e himself. ]Hills, 
and bis brother-in-bw, Baker, loaded a gun, and Mills picked up a two 
pound weight and put it in his pocket. A short time before the killing, 
l\Iills took a bowie knife which was bandy, n.nd put it in bis bosom. It 
did not appear whether the prisoner knew of these hostile actions on 
the part of Mills or not. The prisoner started and went a short dis
t::ince down the hill from tlle grocery, and shot off one barrel of his 
gun. Deceased proposed to Dodson to go down to him; Dodson 
refused to go, remarking that he might shoot. Deceased went1 and as 
he approached the prisoner asked him wllom be shot at. The prisoner 
replierl he knew whom he would shoot. Deceased replied he would not 
shoot a deer; told him he was llis best friend, to put down his gun and 
come in, and Dodson would treat. Deceased kept advancing; prisoner 
told him not to come any further or he would shoot, and presently did 
shoot and inflicted tlic wound which caused death. The shot appeared 
to have been cluck shot, and some of them ~vere flattened against the 
two pound weight which the dcccn~cd still h!ld in liis pocket. Several 
of the witnesses who took up the deceased, testified that he had no 
weapons a.bout his person. The prisoner was a quiet peaceable man 
when sober, but troublesome and quarrelsome when drunk. There was 
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an effort to prove that the prisoner had been rendered iasane by excessive 
drinking nnd the blow on the head. There was in proof a. vttguc remark 
of the prisoner, made soon after he was arrested, to prove an old 
grudge. The prisoner and the deceased bad been near neighbors for a 
long time, and so far as e,·erybody knew hn.cl always been friendly. 
The prisoner ma.de no effort to escape. 

Verdict, guilty of murder in the second degree, and confinement in 
the penitentiary for three years. 

M. D. Rogers and S. Ill. Hyde, for appellant; L. D. Evans, with 

them. 
The Attorney-General for the State. 
\VnEELEH 1 J. 
(Omitting other rnlings.) 
The defence was that at the time of committing the homicide the 

accused was insane, occasioned by the excessive use of ardent spirits. 
The court gave instructions to the jury upon the law applicable to this 
defence, which were not and are not now complained of. But it has 
hecn insisted in oral argument at the bar, that Cel'tain legal principles 
of which the accused should have bad the benefit were omitted; nud 
that upon a proper view of the whole law upon the subject, the juty 
would have been warranted by the evidence in acquitting, or at least in 
imposing a milder punishment. ·we lrnve attentively considered the 
charge of the court and the evidence i and are unable to concur with 
counsel in the view they have taken of the case. 

of~~ ~8p;;::~~~;s;:~h~~ r~:~:::c~:e :~i:f~s
0~~~~)~~it~

1:d a~ftl~~·ce~~~:~c~:~ 
Nor is it necessary to review the evidence. Jt may, however, be 
observed that the principal if not the only evidence in the case to 
support the plea of insanity is to be found in the facts and immediate 
circumstances attending the killing. There is no other evidence in the 
case from which the conclusion may be drawn that the accu3ed was 
bereft of reason, than that which is to be found in the fact of killing 
under the circumstances. That was such ns to nfford conclusive evi
dence of malice; but not of insanity. In a certain sense, though CC'r
tninly not in a legal sense, e\·ery unnecessary or unlawful homicide may 
be said to be an insane act. But to derive the e\"iclence which is to acquit 
on the plea. of insanity, from that source alone, if not equally as irrntiorrnl 
as the act may be supposed to be, would at least be of extremely danger
ous consequences. For the more ca.useless, unnatural and indefensible 
the homicide, the more deserving of condign punishment, the more 
fruitful would it be in the C\1idence which would screen from punish-
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ment. It is manifest, therefore, that the absence of any knoWn cause 
or apparent motive for the commission of a homicide, can never be 
considered evidence to support the plea of insanity. Every man is 
presumed to be sane until the contrary appears. Insanity is an exception 
to the general rule; and before any man can claim the benefit of the 
exception, be must pro,·e that be is within it. It bas been laid down as 
the law upon great authority and consideration, ''that before a plea of 
insanity should be allowed, undoubted evidence should be adduced, that 
the aecused was of diseased mind, and tbat1 at the time he committed 
the act, be was not conscious of right and wrong. This opinion related 
to every case in which a party was charged with an illegal act, and the 
plea of insanity was set up. Every person was supposed to know wha.t 
law was, and therefore nothing could justify a wrong act until it was 
ck•arly proved that the party did not know right from wrong. If that 
was not satisfactorily proved, the accused was liable to punishment." 1 

It is also to be remarked that it appears from the evidence that the 
nccuscd was perfectly conscious of what he was about to do; and he 
docs not appear to ha\•e even fn.ncied that he wns acting upon provoca
tion, or was constrnined to act in necessary self-defence. He docs not 
appear to have labored under any delusion; but to have had, or believed 
he had, and it would seem not wholly without reason, - cause of ill-will 
towards the deceased for being the friend of his enemy. There does 
n1t seem, therefore, to have been an entire absence of the usual [rna\i('<'] 
which incites to wicked, malicious, and revengeful acts. But without 
attempting to trace the act to the secret motive which prompted it, or 
to find the real or any adequate muse for its commission (which is 
nnnccessary), it is further to be obsen·ed upon tbe evidence (and it is 
n ,·cry material fact where the plea of insanity is set up, alleged to h::we 
arisen from the cause to which it is a~cribed in this case), that the 
accused shortly before starting out with his gun upon an axowed errand 
of death, indulged in such potations as were calculated in his excited 
state to cxf~ite to tlw~c acts of desperation, which are not unfrcquenily 
the fruits of the madness :ind frenzy occasioned by a sudden fit of 
drunkenness; and for which, when voluntary and intentional, the law 
m::ikes no allowance, and admits no extenuation of crime. 

The judge then cites with approval the charge of the court in United 
State,, v. llfcGlue, 2 and amrms the juclgment. 
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INTOXICATION-INSANITY PRODUCED TIIEREBY-BURDEN OF 
PROOF-PREMEDITATION AND DELIBERATION. 

BOSWELL'S CASE. 

l20 Gratt.860.) 

In the Cou?'t of Appeals of Virginia, ],[arch Terni, 1871. 

Voluntary Drunkenness does not excuse a crime, but permnncnt Insanity, like every 
otherkindoi insnnity,e.xcuscsanact which otherwise would be criminal. 

2. Burden of Proof. -1.'hc de!ence of insanity must be proved to the satisfaction or the 
jury. 

3. Intox..ication is relevant on the question of deliberation and premeditation. 

ERROR to the Corporation Court of Alexandria. 
James Boswell was indicted for the murder of Martha French, a col

ored girl se,·en years old. He was convicted of mw·der in the second 
degree, and appealed. 

F. L. Sniith & Neale, for the prisoner. 
The Attorney-General, for the Commonwealth. 
MONCURE, P . 
(After passing on other points.) 
The facts provecl on the trial, and on which the said instructions were 

founded, are in substance as follows: On the evening of the 4th of 
July, 1870, Boswell (the accused), being drunk and staggering, came 
up King Street (in Alexandria) to West Street, and upset a barrel in 
front of a store on King Street, as he went by; that he turned down 
West Street, going in a northerly direction, and keeping on the east 
side of the latter street; that, as he walked along, be exclaimed in vio~ 
lent tones: ''I will blow his damn brains out i will ldll the damn little 
sons of bitches; " that there were at the time two little negro girls pMS* 

ing along the west side of West Street, going in a southerly direction 
and toward King Street, a number of ducks in the street about ten feet 
from him, and still further on a cart, both the ducks and the cart being 
Uetween the prisoner and the other side of the street, though it did not 
appear that the cart was between prisoner nnd the little girls; that, 
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when about midway of the square, Boswell picked up a brick, and cast· 

ing it across the street, struck one of the little girls on the right side 
of the head, above the ear; that the girl fell in a dying condition, and 

expired at ten o'clock in the night of that day; that the girl so struck 
was named :nlarthn. French, and was about six years and nine months 

old; that after throning the brick, Boswell turned and walked to the 

comer of King and West Streets, took off llis coat or jacket, put it on 
the curbstone and sat down; while there he was told by n. witness not 

to go away, and replied: u If I have done anything wrong, you can 
take out your penknife and cut my throat. I give myself up. If I 
killed the child, I did not intend to do it." That Boswell bad been 

grossly intoxicated for a week, except on the clay preceding the day on 
which the alleged crime was committed, and had no previous acquaint
ance with the deceased; that Boswell, the day before the killing of the 

child, when asked by Thomas llnntington why llC' did not rrform and 
behave himself, said be wanted to die, but did not know why i that one 
da.y in the latter part of June, 1870, he thl'ew himself into a small 

stream near Alexandria, calle<l llooff's Run, at a place where the water is 
about eight inches deep, and Lucien Ilooff and another man who was 
pas!-iing by, found him lying on his face in the water, out of which they 
pulled him, and laid him on the grass i if hC' had been left in the water 
he would have drowned; that they then went away 1 and Hooff, on look

ing back, saw Boswell again tbrnw himself into the watel', and Iloofi . 
and a man named Cunningham pulled him out nnd left him lyiug on the 

bank in an insensible condition; he would have been drowned ii:i two 
minutes, had he not been rescued; that in June, 1870, some two weeks 

prior to the killing of the child, Boswell came to the depot of the Orange, 
Alexandria and Manassas Railroad, excessi,·ely drunk, and staggering, 

and throwing himself abol11. and threw bim~clf across the cow-catcher 
of an engine in motion, which dragged him some distance; tlrnt the en

gineer stopped, and two men took him off the cow-catcher, and threw 
him on a. pile of manure; that about an hour afterwards, as the southern 

bound train wns leaving the depot, Boswell was discovered lying on one 
or both rails of the tra.ck, near the culvert, n. short distance from the 

depot; that the engineer stopped the train, and the same two men 
dragged him off tbe track, and threw him down the embankment; that 

each month, about the change of the moon, John Boswell, the prison

er's younger brother, would go home, 1·cfuse to work, and when ap
proached with directions to go to work, would be listless, indifferent, 

and seem not to understand. 
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After the evidence was heard by the jw-y, the accused, by counsel, 
moved tbe court to give them the following instmctions: -

1. If the jury shall believe, from the evidence, that the prisoner was 
drnnk at the time of the killing in the indictment mentioned, and that 
such drunkenness was brought on by sensual or social gratification, with 
no criminal intent, then they arc justifie<l in finding a verdict of volun
tary manslaughter, provided they also believe from the eYidence that 
there wns no malice. 

2. If the jury believe, from the evidence, that the dru11kenncss was 
the result of long-continued and habitual drinking, without any purpose 
to commit crime, and that the drunkenness produced insanity, whether 
temporary or permanent, and that the prisoner wns in such condition, 
at the time of tl.J.e killing aforesn,id, then the jur)· may find a verdict of 
not guilty i and further, tl.J.at when the jury, from the evidence, should 
entertain a reasonable doubt on the question of insanity, they should 
find in favor of insanity i or if they should entertain, from the evi
dence, reasonable doubt of any material port.ion of the charge, the pris
oner slrn.ll hrwc the benefit of that doubt. 

And the court refused to give the said instructions1 and ga\'c the fol
lowing to the jury: -

1. That every man is presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his crimes, until the contrary is 
proved to their satisfaction; that if, from the evidence, the jury belie,·e 
that at the time of throwing the brick, the blow from which caused the 
death of the drcenscd, the prisoner was laboring under such n. defect 
of reason from disease of the mind (remotely produced by previous 
habits of gross intemperance), as not to know the nature and possible 
consequences of his act, or if he did know, then that be did not know 
he was doing what was wrong, they will find the prisoner not guilty. 

2. That if tbe jury shall believe beyond reasonable doubt, from the 
e'iclence, that the prisoner thrnw the brick at the deceased without pro
vocation and tluough reckless wickedness of heart, but that at the time 
of doing so, bis condition, from intoxication or other causes, was such 
as to render him incapable of doing a wilful, deliberate, and premedi
tated act, then they will find the prisoner guilty of mmder in the second 
degree. 

3. That if the jury believe, from the evidence, beyond reasonable 
<loubt, th::i.t the prison~r, though intoxicated a.t the time of throwing the 
brick which caused the death of the deceased, was capable of knowing 
the nature and consequence of his act, and if he did know, then that 
he knew he was doing wrong, and that so knowing he threw the brick at 
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lite deceased with lhe wilful, clelibernte, and premeditated purpose of 
l,i\ling her, then they will find the prisoner guilty of murder in the first 
degree. 

4. That if tbe jury belie,·e from the evidence that the prisoner, at 
the time of throwing the brick at the deceased, was in such a condition 
:is to render him incapable of a wilful, deliberate, and premeditated 
purpose, and tb:\t he did not so throw it out of any reckless wicked
ness of heart or purpose, then they will find the prisoner guilty of vol
untary manslaughter. 

5. If the jury should acquit the prisoner, by reason of their believ
ing him insane, that they will so state in their verc.lirt. 

The law in regard to the extent to which intoxication affects respon
sibility for crime, seems to be now well settled; anrl the only difficulty 
is in the application of the law to the facts of a particular case. 

In 1 Hale's P. C. 1 he says: "The deme11tia qff"ectata; namely, drunk
ness; this vice doth deprive a man of his reason, and puts many men 
into a perfect but temporary frenzy; but by the laws of England, such 
a person shall have no privilege by his voluntarily contracted madness, 
hut sb.nll hnve the same judgment as if he were in his right senses. "2 

Blackstone says, in regard to the excuse of drunkenness, "the lnw of 
England, considering how easy it is to counterfeit this excuse, and how 
we:.i.k an excuse it is, though real, will not suffer any man thus to privi
lege one crime by another." In Rex v. Thomas, 3 l:>AHRE, B., said to tlle 
jury: "I mu~t also tell you, thnt if a man makes himself voluntru·ily 
dmnk, it is no excuse for any crime he may commit while he is so; he 
must take the consequences of his own voluntary act, or most crimes 
would go unpunisilecl. And in John Bw·row's Case , 4 110LIWYD1 J., told 
the jury: " Drunkenness is not insanity nor docs it answer to what is 
termed an unsound mind, unless the derangement which it causes becomes 
fixed and continued by the drunkenness being habitual, and thereby ren
dering tlte party incapable of distinguishing between right and wrong." 

The Amet'ican cases establish the same doctrine with the English on 
this subject.5 In Pirtle v. Nale the court in explaining the decision in 
Swan v. State, 6 says: "This reasoning is alone applicable to cases of 
murder under our act of 1829, 7 which provides that all murder committed 
by means of poison, lying in wait, or any other kind of wilful, deliberate, 
malicious :ind premedito.ted kHling, etc., shall be deemed murder in the 

J).32. 
t See also l Ru!!Sell 011 Crime6, 7: anrJ • 

.fBI. Com. 2G. 
' iC'. and P. ~Ii, 8'20. 
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first degree, and all other kinds of murder shall be <lecmed murder in 
the second degree. Now tllis is drawing a distinction, unkuown to the 
common law, solely with a '•iew to the punishment i murder in the first 
degree being punishable with death, and murder in the second degree 
by imprisonment in the penitentiary. In order to inflict the pnnish
mcnt of death, the murder must luwe been committed wilfully, deliber
ately, maliciously and premeditated ly. This state of mind is condu
siYely proven when the death has been inflicted by poison or by lying in 
wait for tlu:1.t pm·pose; but if neither of these concomitants attend the 
killing, thr.n the state of mind necessary to constitute murder in the 
.first clcgrec, by the wilfulness, the deliberation, the m:iliciousnes!:i, the 
premeclitntion, if it exist, must be otherwise proven." "In all sucb 
cases, wbn.tever fact is calculated to cast light upon the mental shtlus of 
the offender is legitimate proof; and among others, the fact that he was at 
the time drunk; not that this will excuse or mitigate the offence if it were 
clone wilfully, deliberately, mn.liciously and premeditatedly (w.hich it 
might well be, though the perpetrator was drunk nt the time) i but to 
show that the killing did not spring from a premeditated purpose." 
.u This distinction can ne,·cr exist except Uetween murder in t},J.e first 
.degree and murder in the second degree under our statute." "As be
tween the two offences of murder in tbe second degree and manslaugh
ter, the drunkenness of the offemler can form no legitimate matter of 
.inquiry i the killing being voluntary, the offence is necessarily murder 
fo the second cleg1·ee, unless the provocation, were of such a chnracter 
i\S would at common law constitute it manslaughter, and for which lat-
ter offence, a drunken man is equally responsible as n. sober one." 
I have quoted thus largely from this case, because it lays down the law 
very correctly, and is specially applicable in this State, in which there is 
a law very much, if not precisely like that of Tennessee, distinguishing 
between murder in the first and second degrees. The most materb.l 
eases, English and American, bearing upon this whole subject, arc 
collected in a note to the case of United States v. Drew. I 

With this general view of the law on the subject, I will now take some 
notice of the instructions in detail; and tirst of those asked for by the 
accused. The fiL·st instruction asked for, was properly refused. It 
.states a case of murder, and asks the court to instruct the jury that it 
was a case of voluntary manslaughter . . The words at the conclusion, 
"provided they also believe from the evidence that there was no malice," 
do not alter the case. The law implies malice from the facts stated in 
the former po.rt of the instruction. The word "m::dice" in the proviso, 

• 5 Mason '.?S ; int Lc:nl. Crim. Ca. l l:l-1'.?I. !'cc aho I Wharton's Am. C. L. sects. 32·44. 
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can mean only express malice, which is necessary to constitute murder; 
malice express or implied, being sufficient, or if it mean malice gener
ally, then the proviso is in conflict with the body of the instruction .. 
wbich is therefore faulty, and it was proper on that ground, if no other, 
to refuse f..o give it. 

The second instruction asked for was also properly Fefused. Drunk
enness is no excuse for crime, although such drunkenness may be, "the 
result of long continued and habitual drinking without any pw·pose t<> 
commit crime," and may have produced temporary insanity, during the 
existence of which the criminal act is committed. In other words, a. 
person, whether he be an habitual drinker or not, cannot voluntarily 
make himself so drunk as to become, on that account, irresponsible for 
his conduct during such drunkenness. He may be perfectly unconsious. 
of what he docs, and yet he is responsible. He may be incapable of 
express malice, but the law implies malice in such a case from the 
nature of the instrnmcnt used, the absence of provocation, and other 
circumstances under which the act is dotle. Public policy and public 
safety imperatively require that such should be the law. If permanent. 
insanity be produced by habiLual drunkenness, then like any othC'r 
insanity, it excuses an act which would be otherwise criminal. The law 
looks at proximate, and not remote causes in this matter. Finding the 
accused to be permanently insane, it inquires not into the cause of his 
insanity. In the leading case of Unitecl States v. Drew, before re
ferred to, which was a case of murder, l\1r. Justice Story held the ac
cused not responsible, the act having been clone under au insane delusion, 
produced by disease brought on by intemperance, callC'd delirium 
tremens. "In general," said the judge" insanity is an exeuse for tbe
commission of every crime, because the party has not the possession of 
that reason which includes responsibility. An exception is, when the 
crime is committed by a party while in a fit of intoxication, the law not 
permitting a man to avail himself of the excuse of his own gross vice 
and misconduct to sbeltet· himself from the legal consequences of such 
crime. But the crime must take place and be the immediate result of the 
fit of intoxication, and while it lasts; and not, as in this case, a remote 
consequence, su1~erinducecl by the antecedent exhaustion of the party 
arising from gross and habitual drunkenness. Had the crime been 
committerl while Drew was in a fit of intoxication, be would have been 
liable to be convicted of mmder. As be was not then intoxicated, but 
mo.rely insane from an abstinence from liquor, be cannot be pronounced 
guilty of the offence. The law looks to the immediate not the remote 
cause; to the act.ual state ?f tbc party, and not to the cnus2s which re-
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motely produced it." That is the first case in which it has been held 
tlw.t an act otherwise criminal, done by a person bhoring under the 
disease of clelil'ium trcmens, might be excusable on the ground of in
sanity. Without meaning to question the authority of that ca5c, nnd 
conceding it to be good law, as it may be, still it does not apply to this 
case i for it expre&sly admits that "bad the crime been committed while 
Drew was in a fit of intoxictt.tion he would have been liable to be con
victed of murder." In this case it is not pretended that the accused had 
delirium trcmens, or anything like it, when he committed the act, and 
the instruction asked for expressly admits that the act was done by the 
accused while he was drunk. So that according to the law, ns it wns 
admitted to be in tbe case of Unit ed States '" Drew, such drunken
ness is no excuse. This is a sufficient reason for refusing to give the 
scconcl instruction asked for. The latter part of that instruction em
braces another proposition, which will be noticed presently. 

As to the instructions which were gh·en by the court, the first , I think, 
is unexceptionable. To the greater part, and all but the first two or 
three lines, no objection has been, or properly can be taken . To the 
first part of it, which is in these .words: " That every man is presumed 
to be sane, and to possess a sufficient degree of reason to be responsi
ble for his crimes, until the contrary is proved to their satisfaction/' 
the accused objects. Of course he docs not and cannot object to 
so much even of that part, as says "that every man is presumed to be 
sane, and to possess a sufficient degree of reason to he rt:!sponsible for 
his crimes." Ile only objects to the concluding won ls of the sentence, 
'' until the contrary is prm·ecl to their satisfaction." Indeed, the ob
jection only goes to the three concluding WOl'ds "to their satisfaction;" 
which he seems to think is au excessive measure of the proof required 
by law to repel the presumption of sanity. He seems to think (and 
that is the thought whit-h is emUodied in the latter part of the second 
instruction asked for), that all the proof required by law, to repel the 
said presumption, was only so much as would raise a rational doubt of 
his sanity at the time of committing the act charged against him . Now 
I think this is not law; and that the law is correctly expounded in the first 
Instruction gi,·en by the court. There arc, certninly, s~veral American 
cases which seem to sustain the view of the accused and are referred to 
by his counsel. But I think the decided weight of authority, English 
and American, is the other way, as the cases referred to by the attorney
general will show. In 1 Wharton's Am. Cr. L.,1 the writer says: "At 
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-0ommon law the preponderance of authority is, that if the defence be 
insanity, it must be substantially proved as an independent fact i" 
and for this be cites, Rex v. Stokes, 1 Rex v. Tayl01·,2 State v. Brinyea, 3 

State v. Stark, 4 State v. Huting,s State v. Starling,6 State '" Spencer, 1 

Bonfa11ti v. Stale,s State v. Brandon,'J People v. Myers.IO "On the 
other band," he proceeds, "it bas been ruled in Massachusetts, in 
1856, that the defence is made out if the prisoner satisfied the 
jury by a preponderance of evidence, that lie is insane.'' And 
for this be cites : Commonwealth v. Eddy,11 Cornnwnweallh v. Rogers.12 
uAnd in other courts it has been held, that in this, as in all 
other constituents of guilt, the burthen is on the prosecution." 
Ancl for this he cites, People v. J,fcCann, 13 Oglt:tree v. State, 14 Unitecl 
Slates v. Ale Glue, 15 State v. Bartlett, JG Po'k v. State, 11 Hopps v. 
People.Ia See also Chase v. People, •'J iu which Hopp.~ v. People, is ex
plained. Now, here we have a reference to nearly all the authorities on 
either side bearing upon this question, and I think the fair results of 
them is to show that insanity, when it is relied on as a defence to a 
charge of crime, must be proved to the satisfaction of the jury, to en
title the accused to be acquitted on that ground; though such proof 
may be furnished by evidence introduced by the Commonwealth to sus
tain the charge, as well as by evidence introduced to sustain the defence. 
This result consists with reason and principle. The law presumes 
every person sane till the contrary is proved. The Commonwealth hav
ing proved the corpus delicti, and that the act was dnne by the accused, 
has m::i.de out her case. If he relies on the defence of insanity, he must 
prove it to the satisfaction of the jury. If, upon the whole eYidencc, 
they believed be was insane when be committed the act, they will acquit 
him 011 that ground. But not upon any fanciful ground, that though 
they believe be was then sane, yet as tbere may be a rational doubt of 
such sanity, he is therefore entitled to an acquittal. Insanity is easily 
feigned, and hard to be dis.proved, and public safety requires that it 
should not be established by less than satisfactory evidence. Some of 
the cases have gone so far as to place the presumption of sanity on the 

130.&K.165. 
24Cox.C.C.155. 
' 5Ala..'l.i.&, 
•1Strobh. 47'J. 
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same ground with the presumption of innocence, and to require the 
same degree of e\·idence to repel it. But I do not think it necessary 
or proper to go to that extent.I 

As to the second instruction given by the court, it seems to be free 
from any jnst ground of objection, except that I think the words 
"other causes," ought to have been omitted. If n person be incnp::i.ble 
from other causes than intoxication, of doing a wilful, deliberate, and 
premeditated act, he would seem to be incapable of murder in the 
second degree 1 or any other crime. To be sure the words ''through 
reckless wickedness of heart," in the former part of the instruction, 
imply malice; but it is difficult to sec how a person guilty of doing an 
act, through reckless wickedness of heart, could, at the same time, be 
in such condition from other causes than intoxication, as to render him 
incapable of doing a wilful and deliberate aml premeditated act. There 
is, therefore, an apparent conflict between the different parts of the 
instruction, and at all events it was calculated to mislead the jury. 

The third instruction given by the court is unobjectionable and un
objected to. 

The fourth instruction given by the court, is objectionable on the 
ground taken by the counsel of the accused, that it assumes the fact 
that the accused threw the brick at the deceased, which ought to ha,·e 
been referred to the jury. The instrnction ought to have stated the 
fact hypotheticnlly, thus: "That if the jury believed from the evidenC'e 
that the prisoner threw a brick at the deceased, which caused her death, 
and that at the time of so doing he was in such a condition of drunk
enness, as to render him incapable of a willful, deliberate and premedi
tated purpose, and that he did not so throw it, out of any reckless 
wickedness of heart or purpose, then they will find the prisoner guilty 
of manslaughter. '• 

Whether the accused threw the brick at the deceased or not, was a 
fair question of controYersy before the jury upon the evidence. Ile 
rnigllt have tlnown it at her, or be might. have thrown it at the ducks in 
the street, or he might have thrown it at random. In either case he did 
an unlawful act, likely to do mischief, considering the time and place 
and circumstances under which it was done, and be was, therefore, re
sponsible for the consequences of the act as a crime. But tbe degree 
of such crime depended upon the intention with which the brick was 

J See also Roscoe's Cr. F.v., library nddi- Lords, 47 Eng. C. L. R., 129; State ,,, 
tion, pp. 905-900; opinions of the judges on Willis, 63 N. ('. 26; Graham,,, Common· 
questious propounded by the llouse of wealtb,lGB.Mon.5117. 
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thrown. Such intention was therefore a material fact to be determined 
by the jury, and the court invaded their province in assuming it. 

The result of my opinion is that there is no other error in the judg
ment than those in the second and fourth instructions given by the 
coul·t as aforesaid; but for those errors the said judgment ought to be 
re\•ersed, the verdict set aside, and the case remanded for a new trial to 
be had therein. 

JOYNES, J., concurred in the ·opinion of MONCURE, P., except as to 
what is said therein upon the burden of proof on the question of insan
ity. He was of the opinion tlrnt the burden was on the Commonwealth 
to prove the sanity of the prisoner. 

The other judges concurred in the opinion of MONCURE, P. 
Judgment reversed. 

DRUNKENNESS-INSANITY RESULTL"'G THEREFROM. 

UNITED STATES v. DREW. 

[5 Mason, 28.] 

Jn the United States Circuit Court/or the District of Massachusetts. 
J.Iay, 1828. 

Where a person is insane at the time be commits a murder, he is i1ot punishable as a 
murderer, nllhough such insanity be re111otelyoccasiont:d by undue indulgence in 
apirituousliquors. Butitisotherwise,ifhebe:i.tt11etimelntoxicnted,n11dhlsinsanity 
bedirectlrcausedbytheimmediateiufluenceofsuchliquors. 

Indictment for the murder of Charles L. Clark on the •high seas on 
board of the American ship John Jay, of which Drew was master, and 
Clark was second mate. Plea, general issue. 

At the trial the principal facts were not contested. But the defence 
set up was the insanity of the prisoner at the time of committing the 
homicide. It appeared that for a considerable time before the fatal 
net, Drew had been in the habit of indulging himself in very gross and 
almost continual drunkenness; that about five days before it took place, 
be ordered all the liquor on board to be thrown overboard, which was 
accordingly done. Ile soon afterwards began to betray great restless-
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ncss, uneasiness, fretfulness, and irritability, expressed his fears that 
the crew intended to murder him: and complained of persons, who were 
unseen, talking to him, and urging him to kill Clark; and bis dread of 
so doing, He could not sleep, but was in almost constant molion dur
ing the day and night. The night before the net, he was more restless 
tbn.n usual, seemed to be in great fear, and said that whenever he laid 
<lown there were persons threatening to kill him, if he did not kill the 
mate, ct<:. In short, he exhibited all tile marked symptoms of the dis
ease brought on by intemperance, called delirium, tremens. 

Upon the closing of tbe evidence, the court asked Blake, the district 
attorney, if be expected to change the posture of the case. 

He admitted that unless upon the facts the court were of opinion that 
this insanity, brought on by the antecedent drunkenness, constituted no 
defence for the act, be could not expect success in the prosecution. 

After some consultation the opinion of the court was delivered as 
follows:-

STORY, J. - We are of opinion, thut the indictment upon these ad
mitted facts cannGt be maintained. The prisoner was unquestionably 
insane at the time of committing the offence. Aml the question made at 
the bar is, whether insanity, whose 1·emotc cause is habitual drunken
ness, is or is not an excuse in a court of law for a homicide committed 
by the party, while so insane, but not at the time intoxicated or under 
the influence of liquor. 'Ve are clearly of opinion that insanity is a 
competent excuse in such a case. In general, insanity is an excuse for 
the commission of every crime, because the party has not the possession 
of that reason which includes responsibility. An exception is, when 
the crime is committed by a party while in a fit of intoxication, the lnw 
not permitting a man to avail himself of the excuse of bis own gross 
vice and misconduct, to shelter himself from the legal consequences of 
such crime. But the crime must take place and be the imrnediate re-

. suit of the fit of intoxication, and wlule it lasts; and not, as in this 
case, a remote consequence, superincluced by the antecedent exhaustion 
of the party, arising from gross and habitual drunkenness. However 
criminal, in a moral point of view, such an indulgence is, and however 
justly a party may be responsible for bis acts arising from it to Al
mighty God, human tribunals are generally restricted from punishing 
them, since they are not the acts of a reasonable being. Had the crime 
been committed while Drew was in a fit of intoxication 1 be would ba,·e 
been liable to have been convicted of murder. As be was not then in
toxicated, but merely insane from an abstinence from liquor, be cannot 
be pronounced guilty of the offence. The law looks to the immediate, 
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nnd not to the remote cause ; to the actual state of the party 1 and not to 
the causes which remotely produced it. l\Iany species of insanity arise 
remotely from what1 in a moral view, is a CI iminal neglect or fault of 
the party, as from religious mela.ncholy1 undue exposure, extravagant 
pride, ambition, etc. Yet such insanity has always been deemed a 
sufficient excuse for any crime done under its influence. 

B. Davis and Basset for the prisoner. 
Verdict, not guilty. 

INTOXICATION -MURDER IN FillST DEGREE - DELIBERATION -
TEST OF INSANITY-EVIDENCE. 

STATE -v . JOHNSON. 

[40 Conn. 136.J 

l':'i. the Supreme Court of Errors of Connscticut, April Term, 1873. 

lion. THOMAS BELDEN BUTLEB, Chief Justice. 

" Oll l OEN s. SEY'10UR, } 
" JOHN D. PAHK, 

" ELISHA CAHPENTirn, Justices. 
" LAFAY:ETTJo; $. FOSTEH1 

1. Murder in First Degree -Deliberation - Intoxication. - On nn indictment under a 
statute providing thatnllmurder"JJCrpctrated by any kind of wil!ul,dclibcr:l.le,and 
premeditatedkilling"ismurdcrrnthefirstclegrce,astatcofintox:icalionorn11yother 
facttendiugtoprovethntthcprisonerwasincapablcof dcliberationmaybcshown. 

!I. Test of Insanity.-To be criminally responsible a man mu«t hal"e reason enough to be 
able to judge of thechan1ctcr and consequences of the act committecl,and must not 
beovercomcbyanirrcsistibleimpulecarisingfrom<liseasc. 

3. Where insanity is shown to exist a short time before the act, the evidence ,,hould 
sbowsanityatthetimeor the jury should acquit. 

Indictment for murder in the first degree; brought to the Superior 
Court in New Ilnnn County nnd tried, on the plea of not guilty 1 before 
Fosn:R and GRAsG1m, JJ. 

The murder charged was that of a. woman named Johanna Hess, at 
?tleridau, in New llaven County, on the eighth day of July, 1872. By 
statute, 1 "all murder which shall be perpetrated by means of poison, or 
by lying in wait, or by any other kind of wilful, deliberate, and pre-

1 Gen.State.,tit.12, eect.6. 
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meditnte\.1 killing, or which shall be committed in perpetrating, or 
attempting to perpetrate, any arson, rnpc, robbery or burglary, sbnll 
he deemed murder in the first degree; and the jury before whom nny 
person indicted for murder sbnll be tried, shnll, if they find such person 
guilt.y, ascertain in their verdict whether it he murder in the first dC'grcc 
or second degree." Another section of the statute makes murder in 
the first degree punishable by death, and in the second degree hy impris
onment in the State prison for life. 

Upon the trial the attorney for the Stn.te hnving offert'd cYidcnl'(' 

to pro,·e, and claiming to have prm·ed, that the murder was wilful 1 

deliberate and prcmcditatC'd, and therefore murder in the first degree, 
the cou nse1 for the prisoner offered eYidence to prove thnt he wns in
snne at the time he committed the act. And that ho bad been insrmc 
on previous occasions, nnd had a disease ca1lcd dipsomania. Ile nliso 
offered evidence to prove, and claimed to have proved, that the prisoner 
was intoxicated at the time, and was also sufferi ng from a scYerc injury 
which had affected his nervous organization, and which rendered him 
more easily affected by i11toxicating liquor. 

After the evidence was in, the counsel for the prisom r fi1cd a written 
request that the court would giYe the jury the following instructions in 
writing: 1st. That if the evidence shows that intoxicating liquor on 
previous occasions had rendered the prisoner insane, or had caused nn 
habitual madness or fixed frenzy, and that if at the time he was 
laboring under a temporary insanity caused by excessive drinking, in 
combination with an infirm state of mind, or a previous wound or 
illness, which rendered ardent spirits fatal to his intellect to a degl'ee 
unusual in other men, the jury should wbo1ly acquit the prisoner. 
2d. That if upon the whole e\'idence the jury believe that the prisoner, 
at the time of commilting the act, was under the influence of a dis· 
eased mind, and was unconscious that he was committing a crime, the 
jury shou ld acquit him. 3cl: That if the prisoner was laboring under 
some controlling disease, which was an active power within him which 
he could not resist, then he was not responsible. 4th. That if the 
jury believe, that from any cause, either from personal injuries or the 
use of ardent spirits, tbe prisoner's mind wns impaired, and at the 
time of committing the act was, by reason of such cause, unconscious 
that he was committing a crime, he is not guilty of any offence what· 
e1·er. 5th. That if the jury find that the prisoner was greatly excited 
or affected by the use of liquor, and which produced n. state of mind 
unfavorable to deliberation and premeditation, although not such ns to 
render the party entirely incapable of forming a deliberate purpose, he 
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cannot be convicted of any higher crime than thn.t of manslaughter. 
6th. That the lnw docs not require that the insanity which absolves 
from crime should exist for any definite period or for any particular 
length of time; but only that it should exist at the moment when the 
act charged was committed. 7th. That the proof of prior insanity, at 
any time, imposes upon the State the burden of proving the crime to 
have been perpetrated during a lucid interval; and that the proof of 
prior insanity defeats the legal presumption of sanity, and creates a 
legal presumption of continued lunacy, which, like the former, must 
be overthrown by proof. 8th. That if the jury have any doubt as 
to the case, on the question of the sanity of the prisoner at the time 
of the commission of the act, he should be acquitted. 9th. That 
if intoxicated at the time of committing the act, be is guilty of no 
higher crime than that of manslaughter. 10th. That in order to con· 
vict of murder in the first degree, the jury must find that the accused 
killed the deceased with premeditation and while in the possession of a 
sound mind and of his reasoning faculties; and that if the jmy have 
any doubt on this point, or on any point in the case, they are bound to 
give the prisoner the benefit of that doubt. 

The court declined to give any of the i11structions so requested, but 
in lieu thereof charged the jury in writing, as follows: "To be a suU
ject of punishment, an indiviclual must be a moral agent; must have 
mind and capacity, ruust have renson and understanding enough to 
enable him to judge of the JJature, drnracter and consequences of the 
act charged against him, that the act is wrong and crimina.1, and that 
the commission of it will properly and justly expose him to penalties. 
He must not be overcome by an irresistible impulse arising from 
disease. The law can give no full and precise definition of sanity or 
of insanity; each is a question of fact, and the jury should be satisfied 
beyond a reasonable doubt, before co1wicti11g a m:i.n of crime, that be 
is of sound mind - a sane man; if insane, be should be acquitted. 
Every person of mature )'Cars is prC'sumed to be competent to commit 
crime, and to be of sound mind. If a person charged with (lrime be 
shown to have been insane a short time before the commission of the 
act, the evidence should show sanity at the time, 01· the jury should ac
quit." "Drunkenness does not excuse n party from the consequences 
of a criminal act; one crime cannot justify another. A man com
mitting a criminal act, though intoxicated at the time, is a. legal and 
proper subject of punishment. If a man, by long continued habits 
of intoxication, has brought on insanity, or so impaired antl enfeebled 
his mind as to be utterly imbecile, be is no longe:- punishable for 
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crime. If upon the whole evidence the jury entertain a reasonable 
doubt as to the prisoner's sufficient soundness of mind to be respon
sible for his acts, it will be their duty to girn him the benefit of the 
doubt, and to render a. verdict of acquittal." 

The court further chargC>d the jury orally as follows: "1\Iurdcr in 
the first degree is defined by our statute as the killing of any person 
by poison, by lying in wait, or by any other kind of wilful, deliberate, 
premeditated killing, or when perpetrating the crime of robbery, rape, 
burglary or arson. This indictment does not charge the commission 
of this crime, either by lying in wait, by poison, or when committing 
either of the other crimes named in the statute. The question will be 
for you, under this indictment, to decicle whether the accused com. 
mitted the crime wilfully, deliberately and with premeditation. Ou 
this indictment the jury may bring in a Yerdict of guilty of murder iu 
the first degree, or second degree, or manslaughter, or not guilty." 

The jury returned a verdict of guilty of murder in the first degree, 
and the prisoner moved for a ucw trial, for error in the refusal of the 
court to charge as requested, and in the charge given . 

There was also a motion in error on the ground of the insufficiency 
of the indictment, but as the decision of the cr.se was wholly upon the 
motion for a new trial, that part of the case is not stated. 

I-Iicks, for the prisoner. 
G. A. Fay, contra. 
CARPENTEn, J. -There being a difference in opinion on the questions 

arising upon the motion in error, none of those questions are now de
cided, but we confine our attention to the motion for a new trial. 

We think the charge of the court upon the subject of insanity was 
unexceptionable. It fully complied with the requests of the prisoner's 
counsel, so far as those requests were according to law. The language 
of the court differed, and very properly differs from the In.nguage of the 
requests ; but the law of the charge is correct, and all that the prisoner 
was entitled to. 

We are also of the opinion that the court was not bound to charge as 
requested upon the suhject of intoxication. If the prisoner was in fact 
intoxicated at the time of the homicide, that does not as a matter of 
law reduce the offence to manslaughter, much less does it justify the 
prisoner. Nor does it in point of law reduce it to murder in the second 
degree. There was no error, therefore, in refusing to charge according 
to these requests. 
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Relevant on Question of Deliberation. 

The court charged the jury that "drunkenness does not excuse a 
party from the consequences of a criminal act i one crime c::umotjustify 
another. A man committing a criminal act, though intoxicated at the 
time, is a legal and proper subject of punishment." 

This, too, as a general proposition, is correct. If that was the only 
question involved in the case it would be entirely free from difficulty. 
But the real question is, whether drunkenness as a fact may be consid
ered by the jury as evidence tending to disprove an essential fact in the 
case, a deliberate intention to take life. 

\Ve have entertained some doubts whether this question was made in 
the conrt below, and so presented here as that we can properly consider 
it. In the first pl~ce, it does not very clearly appear that the intoxica
tion proved or claimed was of such a degree as to itnpair the capacity 
of the prisoner to form a deliberate, premeditated purpose to take life. 
In the next place, it does not appear that the prisoner's counsel asked 
the court to say to the jury that the intoxication was evidence tending 
to prove that the killing was not premeditated, and that he could only 
be convicted of' murder in the second degree; but the claim was, in 
subst~nce, that, intoxication, as matter of law, reduced the offence to 
manslaughter. 

In a case of less importance these considerations might have some 
weight and induce us to hesitate to grant a new trial; but in a capital 
case we are not disposed to enforce the rules, however ·salutary those 
rules may be in their general application, so rigidly as to hold the pris
oner to the consequences of a mistaken view of the law by his counsel ; 
especially, when the course taken on the trial was such as practically to 
exclude from the minds of the jury, a fact material to be considered in 
determining not whether a crime was committed, but the measure of 
guilt. 

The prisoner was indicted and on trial for murder in the first degree. 
As the homicide was not perpetrated by the means of poison, or lying 
in wait, or in committing or attempting to commit any of the crimes 
enumerated in the statute, be could only be convicted of the higher 
offence by showing that it was a wilful, deliberate, and premeditated 
killing. A deliberate intent to take life is an essential element of that 
offence. The existence of such an intent must be shown as a fact. Im
plied malice is sufficient at common law to make the offence murder, 
nnll under our statute to make it murder in the second degree; but to 
constitute murder in the first degree actual malice must be proved. 
Upon this question the state of the pri~oner's mind is material. In he
hnlf of the defence, insanity, intoxication, or auy otller fact which 
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tends to prove that tl.Je prisoner was incapable of deliberation, wns 
competent evidence for the jury to weigh. Intoxication is ndmissiblc 
in such cases, not as an excuse for crime, not in mitigation of punish
ment, but as tending to show that the less and not the greater offence 
was in fact committed. I cite a few only of the many authorities 
which sustain this position: ]{eenan v. Co111,n1,onwealth)· 1 Roberts v. 
People i 2 Pigman v. Statej 3 Stale v. Garvey; 4 Haile v. State,· s Shan-
11altan "· Coninionwealth:; 6 Ray's Medical Jurisprudence. 7 

As I )ia.ve already said, the charge of the court was in itself well 
enough; but we must consider it in its application to the case on trial, 
and in the sense in which the jury probably understood it. When they 
were told that ''drunkenness does not excuse a party from the conse
quences of a criminal act," it is probable that they did not distinguish 
between excusing a crime and showing that the specific crime charged 
had not been committed, and when they were further told that "a mnn 
committing a crimi11al n.ct, though intoxicated at the time, is a legal and 
proper subject of punishment,'' they undoubtedly understood tbe 
" criminal act" to mean murder in the first degree, and punishment to 
mean capital punishment, and thnt the intoxication of the prisoner 
whether little or much could legally have no bearing upon the question 
whether it was murder in the first or second degree. The clanger is that 
the jury, while making up their verdict, excluded.from their minds the 
subject of intoxication altogether; and that they were led to believe 
that the malice implied by b.w from the weapon used, and the circum
stances attending the offence, was sufficient to constitute murder in the 
first degree, and that a deliberate, premeditated design to take life was 
not essential. If so, it is manifest that injustice may have been done 
the prisoner. I think the court should have submitted to the considera
tion of the jury the fact of intoxication, if it was a fact to be weighed 
by them, in connection with the other evidence in the cause, in determin
ing whether it was a wilful, deliberate, and premeditated killing. 

For these reasons, a majority of the court are of the opinion that a 
new trial should be advised. 

In this opinion, P.IBK, J., concurred. SEYMOUR, J . , dissented. Fos
TER, J. , hrwing tried the case below, did not sit. 

1 «. Pa.St.5!;; 
:wrifich.401. 

611Hnmpb.154. 
'8Bush (Ky.),463. 
T(()tbed.),566. 
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Syllabus . 

DEGREES OF MURDER- INTOXICATION - MALICE -IMPLIED MALICE. 

STATEV. Jom<SON. 

[41Conn . 585). 

In the Supreme Coui·t of Errors of Connecticut, November Term, 1874. 

Hon. JOHN DUANE PARK, Chief Justice. 
<I ELI SHA CARPENTEn, l 
C( L,H"AYETTE s. FOSTER,J . 
1• J,u1..:sPHELPS, Juflttces. 
11 Dww111: w. PARDE•:, 

1. X:~l:Jrc:~~~~:~:~tnecessa.rily disprove the existence of malice in the commls· 

~. Murder in First Degree-Intoxication - Malice . - On nn indictment for murder iu 
thcJlrstdegreewhichbystn.tutere11uirestheexistenccofnctunlmnlice,thefactthattl1e 
::~~~~~~e~i~~:!•~l~~it~ated at the time is to be cousidcred ns tending to prove that such 

3. Murder in Second Degree-Implied Malice. - In murder in the second degree which 
rests upon im1>lied nrnlice, lhe jury may find lite exi.Henceof mnlice,altbough the 
pnsoucr'scoudiliouatthetlmeofthccrimedis1irovcsexpressmn.lice. 

4.. Intoxication-When relevant.-The intoxication of the prisoner is relevant in 
detcrminingthe11risoncr•sstatcofmindattheti1!lCOf the net; nndinconnection with 
prootot11rovocationmaytcnd toi;howthatthcactwasoncofsuddcnpassionand not 
ofpremeditntiou,aedthnttherelorethebomicidcismnnslnughtc1·andnotmurdcr. 

The prisoner 1 was again put on trial, this time on an indictment 
charging him with murder in the second degree. Verdie5 guilty, and 
prisoner appealed. 

Hicks, for the prisoner. 
0. A . Fay, contra. 
CA"PBELL, J. -The prisoner was on trial upon an indictment for 

murder in the second degree. 1-Iis counsel requested the court to 
charge the jury "th:i.t if the jury find that the defendant wns intoxi
cated at the t ime of the commission of the act alleged in the indictment, 
and was thereby in such n. condition as to be unable to form n. deliber
ate and premeditated purpose to kill any person, and was at the same 
time unconscious of the character and consequences of his acts, pro
vided he had no deliberate or premeditated purpose to kill any person 
prior to his being intoxicated, then the jury cannot convict the defend
ant of any crime higher than manslaughter. '' 

I SceStntcv.Johuson , anle. 

39 



610 DRUNKENNESS. 

State v. Johnson. 

This request contemplates a condition of mind and body in which it 
would be difficult to do any criminal act. The mind would be incapable 
of forming a criminal intent, and if it was in that condition by rea.sou 
of intoxication, the physical organs would ordinarily be powerless to do 
harm. The case does not show that the defence proved Ol' claimed thnt 
he was intoxicated to any such degree. It is manifest from the motion 
that the prisoner if intoxicated at aU, was slightly so. 11 Some e,·i
dencc '' tending to pro,·e it was offered; and it was claimod ''that bis 
health was such that be was more e:-tsily affected by intoxicating 
liquors j " and "that he was pro,·oked by the conduct of the c1ccc3sed 
to such a degree that he was wholly beside himself and for the time 
being insane." The request, therefore, w:is not pertinent to the facts 
of the case, nor to the evidence offered, and the court properly refused 
to charge as requested. 

The court charged the jury that " the law recognizes the general 
principle that it is wrong for a man to cloud his mind and excite his 
passions to evil actions by the excessive use of intoxicating drink, and 
if he does this voluntarily, and by reason of its effect, docs what the 
law punishes as a crime, the intent to drink, and the evil consequence 
combine and make the act a crime. ' 1 The court then noticed three 
important qualifications of that doctrine. 1. When the intoxication is 
involuntary, or produced by stratagem or fraud of another. 2. 'Vhcn 
excessi\·e drinking long continued results in insanity or imbecility. 3. 
'Vhen the Jaw requires some specific intent, or some particular state of 
mind, as an essential element of the offence, as express malice, in mur
der in the first degree. The jury were then told that IDW'rler in the 
second degree rested on implied malice, and that intoxication docs not 
necessarily rebut or disprove any essential element of that crime i that 
intoxication might have the effect in connection with the provocation to 
reduce the offence to manslaughter. The prisoner certainly ought not 
to complain of this charge. It will be noticed that the charge which 
his counsel claimed should have been given, was only intended to reduce 
the offence to manslaughter. For that purpose he bad the benefit of 
whatever intoxication was proved, and in the only way in which he could 
have it legitimately. A criminal intent is an essential element of either 
crime. To constitute murder in the second degree, it is necessary that 
tba.t intent shall be the result of m.alice. In manslaughter it may be 
the result of provocation or sudden passion. If the evidence was suffi· 
cient to show that it was caused by provocation, then it disprovC'd the 
malice i so that the condition which the prisoner was in, must have been 
considered by the jury with reference to the question of malice. 
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Docs not Disprove Malice. 

The counsel for the prisoner during the argument seemed to claim 
that intoxication was an excuse for any crime i at least the argument 
logically tended to that conclusion, and it was claimed that this court, 
when this case was before us on a former occasion,1 had taken 
one step in that direction, and that we could not now consistently 
refuse to take another. We have enunciated no such doctrine; 
and nothing said in that case, if comprehended, and candidly consideredr 
will bear any such construction . We distinctly held that on a trial for 
murder in the first degree, which, under our statute, requires actuctl 
express malice, the jury might and should take into consideration the 
fact of intoxication as tending to prove that such malice cl id not exist. 
And we as distinctly held that " dntnkenuess does not excuse a party 
from the consequences of a criminal act j one crime cannot excuse 
another, a man committing a criminal act, though intoxicated at the 
time, is a legal and proper subject of punishment." 

w·e are now asked to recede from this latter position, and take a 
departure from the common law, and the l:\w of our sister States, and 
to establish the doctrine that a drunken rnnn cannot commit the crime 
of murder; that intoxication, in law, disproves the existence of malice. 

Murder in the second degree, as the jury were properly told, rests 
npon implied malice. :Ualice may be implied from the circumstances 
of the homicide. If a drunken man takes the life of another, unaccom
panied with circumstances of provocation or justification, the jury will 
be warranted in :finding the existence of malice, though no express malice 
be proved. Iritoxication which is itself a crime against society combines 
with the act of killing, and the evil intent to take life which necessarily 
accompanies it, and all together afford sufficient grounds for implying 
malice. 

Intoxication, therefore, so far from disproving malice, is itself a 
circumstance from which malice may be implied. w·e wish, therefore, 
to reiterate the doctrine emphatically, that intoxication is no excuse for 
crime i and we trust it will be a Jong time before the contrary doctrine, 
which would be so convenient for criminals and Pvil disposed persons, 
will receive the sanction of this court. A new trial must be denied. 

In this opinion the other judges concurred .. 

1 State v. Johnson, 40Conn.136 
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Jones v. State. 

DRUNKENNESS-DEGREES OP MURDER-PRO\'OCATION. 

JONES v. STATE. 

[29 Ga. 594.) 

Jn the Supreme Court of Georgia, January Te1·ni , 1860. 

Dn-.nk ennes s -Degrees of Murder -Provocation. -In deciding as to the degree of a 
homicide, the jury may consider the drunkenness of the accused at Lhe lime or the kill· 
iug, not to excuse or mitigate or extenuate his crime, but to nssist them in deciding, when 
there was aprovocation,wbethertheintentiontokill preceded the provocalion,orwas 
1>roducedbyit 

T he prisoner wns tried in the Richmond Supreme Court before Judge 
HotT, for the murder of 'Villiam Osborne. The killing was admitted 
and the defence turned entirely upon the grade of the homicide. Ver
d ict, guilty. 

Alex. H. Stephens and E. J. 1Valke1·, for prisoner. 
Solicitor-General Rogers and lV. R. Lewis, fol' the State. 
STEPHENS, J ., deliYered the opinion of the court. 
(Omitting a decision on another point.) 
In grading this homicide, what instructions ought to ha.Ye been given 

to the jury concerning the drunkenness of the accused? This comt, 
approving of tbe judge's refusal to give the instructions asked by the 
defence, thinks that other important instructions not ghreu would have 
been appropriate to the facts in eddence. I shall point out what we 

think would have been the proper instructions, but shall first present 
those views of the general subject which lead my own mind to the con
clusions at which the court arrh·ed. 

One side in the argument affirms as a great principle, that no man, 
dmnk or sober, should be punished for a crime which he did not have 
sufficient mind to perpetrate i and the other replies, with an equally im
portant principle, that drunkenness is no excuse for crime. The two 
sides, each relying upon its chosen principle, have arri\'ed at singularly 
conflicting conclusions. The truth is, that both these principles are cor
rect, and constitute, with tile just deductions from them, but parts of an 
harmonious whole, sustained by law and sanctioned by reason. 

The error which the side of the accused commits, lies in assuming too 
large a quantum of mind as the ?ninimum. which can furnish the neces
sary mental element in all crime - in erecting too high a standard of 
mental capacity. Different classes of crime do involve different degrees 
of mind, and in all cases there may arise particular instances which in 
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the mode and circumstances of their perpetration may involve even a. high 
degree of scientific knowledge. But subject to this qualification of the 
general truth, the general truth itself is that the 11iinimum. of mind which 
can furnish the necessary mental element in crime is a far smaller quan
tity than was claimed by the argument for the accused. The argument, 
rightfully assuming that there can be no murder without the mental ele
ment of malice, vroceeded to claim, as being necessarily involved in 
malice, an amount of memory :ind reason, which, I think, is not justified 
by the legal dimensions of that malice which enters into the constitu
tion of mur<ler. The popular idea of malice, in its sense of revenge, 
hatred, and ill will, has nothing to do with the subject. A number of 
cases might be given to show the difference between the popular idea, 
and that malice which .forms a necessary part of the legal crime of 
murder. 

The crime of infanticide presents the difference in a striking light. 
This crime is clear murder, and the mother who dcstro.rs her infant to 
conceal her own shame, has legal malice, though in point of fact she 
may feel no hatred towards any human being in the world, nor any 
indifference to human life in general, and may actually have the yearn
ings of a mother's love towards her innocent victim, loving its life just 
less than her own 1·eputation. Here there is no malice, in the popular 
sense assumed in this argument, and yet the law snys there is malice, 
and that the killing is murder i and reason gives its undoubting sanc
tion to the law. The legal idea of malice in the crime of murder is, 
simply, an intent to kill a human being, in a case where the law would 
neither justify nor in any degree excuse the intention, if the killing 
should take pl::tee as intended. I make no distinction between malice 
express and malice implied in this definition, for there is no difference 
except in the mode of arriving at the fact. Yon may prove the pal'tic
ular intent, or you may prove the more general intent, which includes 
it, and implies it, but the thing when once you get it, is the same in 
both cases, and is the simple intent to kill a human being in such a case 
:l.S I have stated, whether this intent springs from hatred or a sense of 
shame, or from the mere frenzy of drunkenness, it is malice, it; is the 
menta.l constituent of murder, unless there is something to justify the 
intent or in some degree to excuse it. Now the kind of a case in which 
this intent happens to be formed, obviously has nothing to do with the 
quantum of mind involved in its formation. Whoever then has mind 
enough to form the simple intention to kill a human being, hns rnmd 
enough to h~we malice, and to furni sh the mental constituents of mur
der. And even this '}uantum of mind, small ns it is, is to be viewed and 



614 DRUNKENNESS. 

Jones v. State. 

investigated in tbe light of an important rule of evidence, applicable 
to all men alike, and founded on reason and necessity. It is, that nil 
men are presumed to intend the natural and proximate cousequcnces of 
their actions. When a man kills another by the use of means appro
prb.te to that end 1 he is presumed, drunk or sober, to brl\'e intended 
that cud. 

This is but a presumption, but it must prevail until it is rebutted by 
other facts and circumstances, showing that the end was not intended, 
but was accidental. It cannot be rebutted by the mere ''ague opinions 
of witnesses that the man had" no mind," or "didn't seem to know 
he was doing wrong " The result is, then, that any man, sober or 
drunk, sane or insane, bas mind enough to furnish the mental elemeni 
in murder, when he bas enough to form the intention to kill n. lrnman 
being; and be shall be presumed to hnYe formed that intenlion, when
ever he bas done the net of killing hy the use of appropriate means, 
unless there are circumstances to show that death was an accidental nnd 
not an intended consequence of his act. This doctrine, faithfully en
forced, offers no escape to the drunken man) from punishment for the 
crimes which be commits, and for those not committed b_;r him, be ought 
11ot to be punished . Under this doctrine, if it were the whole law ap
plicable to his case, even the poor idiot could " scarcely be saved." 
But it is not the whole law applicable to bis case. 

And this brings me to a consideration of the great perversions which 
have been made of the doctrine that drunkenness is no excuse for 
crime. The foundation stone of these perYersions, not distinctly shaped 
in the argument, but unconsciously assumed in it, is a feeling or notion 
that the exemption of insane persons and young children from criminal 
responsibility is not the result of positive law excusing them, but is the 
simvle consequence of their mental deficiency, which is supposed to be 
so complete as not to be capable of furnishing tbe mental element of 
crime i while the drunken man, ·with the same actual mental defieicncy 1 

is held responsible for his actions, not because they are crimes having 
the mental and physical clement of crime, but by virtue of a certain de
struetiYe capacity infused into him, from reasons of poliCj, by the law 
which declal'es that drunkenness shall be no excuse for crime. The rc
"\'Crse of all this is the true philosophy of the law. The law deals with 
all of these classes of people, as basing a sufficient quantum of mind to 
have had passions and evil intentions, and carelessness in their actions, 
and so to furnish the mental clement of crime, but as laboring also un
der an inferiority of reason, wliicb sc1Tes to betray them into these e\·il 
intentions and carclessncss1 and tlt Lhe :--ame time breaks down this power 
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of resisting temptation. The law comes in then, and excuses the young 
and Lhc insane, out of tenderness towards an infirmity wbich is involun
tary, and nt the same time, to guard ngainst the possibility that men 
might make the same excuse whenever there is the same infirmity of 
reason, the law takes special care to exclude drunken men from the ex
cuse, because their infirmity is voluntary. 

The result is that the young and the i1woluntary insane occupy a 
platform of their own by virtue of an exception mnde in their favor, 
while the voluntary insanity of drunkenness, being excluded from the 
exception, stands just as if no exception had been made, and the drunk 
man ancl sober man occupy the same great pln.tform of responsibil
ity for the crimes which they commit, and for no others. When their 
actions hiwe the criminal mental element united with them, they become 
crimes, b11t not till then. 

The crimes of drunk men, like those of sober men : arc actual crimes, 
not constructive ones-whole crimes, not pieces of crimes. And 
drunkenness, like all other things which are not made excnses by posi
tive law, is no excuse for crime, but is like all the rest, a fact which 
ought to be used whenever il can, as it often may do, to shed light upon 
either branch of the alle:recl crime, the physical or mental, in investi
gating what crime, or whether any crime has been committed. 

The argument might safely be left where it now stands, but I prefer 
to trace tbe fallacies which hnxe been founded on a sound principle 
through the two SjJecial forms in which they have presented themselves. 
One is this: Drunkenness is no excuse for crime, therefore drunken
ness cannot be used for any purpose of defence in a criminal accusa
tion. A non-seqnitur if ever there was one. Ignorance of chemistry is 
no more au excuse for crime than drunkenness; therefore, if the rea
soaing be good, ignorance of chemistry can not be used for any purpose 
of defence in a criminal accusation . If Dr. \Vebstcr, on his celebrated 
trial at Boston some years ago for the murder of Dr. Parkman, could 
ham shown that be was ignorant of chemistry, he could have sllown 
conclusively, not that he bad an excuse for the murder, but that ltc did 
not commit it; for the slayer, whoC\·er he was, bad carried the dead 
body through n. process of destrnction, invofring high chemical knowl
edge. No doubt the court would have allowed him to save his life by 
proving his ignorunce of chemistry, although ignorance of chemistry 
was no excuse for crime. Suppose now, the Doctor could have pro\·ed 
that he had been drunk to tlle point of stupor or mania p ;Jtu, during 
the time when thn.t chemical prnccss must ba\'C been performed. No 
doubt the court would have allowed him to do so, not to exc:use, miti-



616 DRUNKENXESS . 

Jones ti. State. 

gate, or extenuate his crime, but simply to show in n very satisfactory 
way that he had not committed the crime; for it is exceedingly im
probable that a man in that degree of drunkenness could have conducted 
the chemical process. And Dr. 'Vebster would have been allowed to 
save his life by prOYing that he was drunk. 

Some years ago I knew an attempt at house-burning, where the slow 
match found after the fire had been extinguished, exhibited great inge
nuity in the bending of wirns and crooking of pins in a peculiar way, 
so as to secure both slowness and certainty of ignition. The crooking 
of the pins, especially, in n manner so peculiarly adapted to the end in 
view, was the theme of village ·wonder for weeks afterwards, nnd is still 
remembered by maiiy persons as a remarkable display of mechanical 
genius. Now there were two or three men who frequented tha.t vill::J.ge 
in those <lays, any one of whom, if suspicions bad fa1len on him, could 
ha.ve proven that at any time for a week before the fire he had been too 
drunk to crook a pin. Would any man have discarded that evidence if 
he bad been seeking for the truth? Both these illustr:itions show the 
absurdity of excluding the consideration of drunkenness, in investigat
ing the act which enters into the alleged crime; but another form of the 
fallacy, is that when the act appears to hrwe been done by the accused 
he shall not be allowed to excuse his act by aay consideration of his 
drunkenness. It might be sufficient to rep1y to this by saying the law 
says that for crimes, not acts, drunkenness shall be no excuse. This 
form of the fallacy ignores utter1y the most important element of the 
crime; for the mrntal pa.rt of the crime is criminal in morals and re
ligion without its union with any act whatever, while neither in law nor 
morals bas the act any criminality whatever until connected with a. 
criminal state of mind. Acts need no excuse; crimes do. This form 
of the fallacy puts a drunk man, not on the same platform with sober 
men, but on a much more disadvantageous one. 'l'be act, when clone 
by appropriate mean:;, carries a presumption agninst all men, sober or 
drunk, that it was intended to be done; but this proposition is to leave 
it but a presumption against sober men, and to fi.x it irrevocably against 
a drunk man. The proposition admits, that drunkenness, like any 
other'' no excuse" for crime, may be used to throw light on the inves~ 
tigation into the physical constituent of the crime, but denies that it 
may be used in examining into the minc1 1 which is the special field where 
drunkenness dispbys its power. That is to say, it may be used in that 
part of the im·estigation on which it ordinarily throws least liglit, but 
must be excluded from that branch in which it usually throws most 
light. Can there be a sensible reason for such a discrimination between 
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the purposes for which drunkenness may be used? It is too apparent 
to need argument, that when the act is shown, the mental constituent of 
the crime still remains to be investigated, and in this investigation there 
can be no rational discrimination made between the light which may be 
shed upon it by drunkenness, and that which may be shed by any other 
fact in the world. Let me illustrate this branch of the investigation. The 
fact of being a sk-Uful physician is no more an excuse for crime than 
drnnkenness is, and, therefore, if the reasoning in the last form of the 
fallacy be good, the fact of being a skilful physician, ought not to be 
used for the purpose of showing with wlrnt intention an act was done. 
A man indicts another for an attempt to poison him, and proves that the 
accused actually administered arsenic to him. Here the a<:t is done, and 
the sole question is as to the intent with which it was done. The accused 
simply shows that he was a skilful physician, and this single fact, in 
connection with other facts that the man did not die, but got well, ex
plains the whole case, and shows that the act was done with an innocent 
and praiseworthy intention; for if a skilful physician should intend 
to kill by arsenic, he would infallibly regulate the dose to kill and not 
to cure. And here the man is permitted ' ' to excuse" his act in the lan
guage of the fallacy, by 1wo,·ing his own superior knowledge, a fact 
which of all others, is surely tbe last which ought to be allowed to ex· 
cuse any crime. Is it not plain, that he does not use the fact "to ex
cuse his act," but simply to show that the act was an innocent one 
which needed no excuse? Shall not drunkenness be used for the same 
purpose when it can shed the same light? 

A skilful marksman shoots at a bird, at a short distance, but misses 
the bird and kills a man who was behind the bush, and who turns out to 
be one with whom the marksman had a deadly feud . He is indicted fqr 
murder The fact that a man so skilful with his gun should ha\"e missed 
the bird at so short a distance, and should have hit his enemy, makes a 
strong impression that the shooting at the bird was but a pretense to 
cover the real intention to slay his enemy. Bnt the man ebows that be 
was very drunk, a fact which renders it at once very probable that he 
should have missed the bird, and very improbable that he had sufficient. 
capacity for so deep an artifice ns the one imputed to him, for drunk 
men arc much more apt to be the victims than the perpetrators of tricks. 
Is there in the world an enlightened Christian, or a barbarian, who will 
say that this man ought not to be allowed to save his life by proving that 
he was drunk? The fact has no effect to excuse his crime nor to excuse 
his act, bnt to show that his act though an unfortunate one, was inno
cent and nee<lecl no excuse; or else to show that it was not an act of. 
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murder, but an act of involuntary mnnslaugbter, in the pursuit of a law
ful intent without due caution and circumspection. On the question of 
murder, his drunkenness is in his favor, but on the question of careless
ness in the pursuit of his lawful intent, it is against him; for carelessness 
is much more easily believed of a drunken man than of a sober man. 
His drunkenness saves him from the one charge and convicts him per
haps of the other, not by excusing the one crime, nor aggravating the 
other, but simply by shedding the light of truth upon both. Apply 
these principles to the case before us. Osborne with one hand seizes 
Jones by the arm, and with the other by the tbroat and pushes him back. 
Jones stabs Osborne and kills him. Jones is indicted for murder. llis 
defence is that tbe killing was but the repelling of an assault and bat
tery, which reduces it to manslaughter at all events, and will nlsorcducc 
it to justifiable homicide, if the jury should think he bad reasonable 
fear that Osborne would choke him to death. The State replies that 
though such an assault and battery occurred, the killing was not pro
duced by it, and was but the execution of an intent formed and in 
progress of execution before the a.ssault and battery occured. Right here 
hangs the case, the defence maintaining that the intent to kill was pro
duced by the provocation, und the State maintaining that it existed 
before. What is the evidence to support the view of the State? Jones 
was walking up to Osborne ,~·ith a knife in his hand, and he was 
very drunk. Here his drunkenness is against him, for it is easier to be
lieve that a reckless drunk man intends to kill without provocation, than 
that a thoughtful sober man bas such an intention . This is the whole 
case made by the circumstances of the fatal rencontre to show that 
Jones bad an intention to kill before he received the provocation. But 
the State wisely chose not to rest the caie there, and the strongeste,·i
dence on the point is light reflected from a pre,•ious rencontre, in which 
Jones had much more clearly manifested the intent to kill. Tbe argu
ment was, that having lrn.d the intention in the first rencontre, he must 
be presumad to have persisted and continued in the same state (Jf mind, 
up to the time of the second rencontre, a very short time afterwards. The 
interval between the two rencontres is not definitely stated, but it was 
sufficiently long for Jones to be put out of the house and come back 
again, and be the interval long or short the whole force of the argument 
lies in his presumC'd persistence and continuance in the same state of 
mincl from the first rencontre to the second, and right here his deep 
drunkenness was evidence in his favor, tending to rebut the presumption 
of such a persistence or continuance in the same state of mind. \\ho 
needs to be told that drunkenness may almost destroy memory for the 
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time, making it as a mere .!:lieve, letting events and thoughts and inten
tions slip through it as soon ns they fall into it? He might have 
forgott.cn the first rcncontre and all its passions and intentions, and so 
brought none of them to the second- if he was very drunk. But 
drunkenness far short of the point of extreme forgetfulness, renders the 
mind inconstant in purpose, and exceedingly whimsical and rapid in its 
changes from one emotion to another, and even from one class of emo
tions to another class. \Vho bas not seen the drunken man breathing 
threats one moment, and the next uttering maudlin professions of friend
ship-in one moment an imagin:l.ry hero, in the next an abject whim
pcrer? 

The whole tendency of drunkenness was to change that state of mincl
which the State maintained bad not been changed, but had continued 
from the first rencontre to the second. lts tendency was to rebut the 
strongest evidence which showed the formation of an intent to kill before 
the provocation was given, and it is exactly for this purpose that the 
drunkenness, in the opinion of this court, ought t.o have been considered 
by the jury, to assist them in deciding whether the intent to kill pre
ceded the provocation, or was produced by it. 

Judgment reversed. 
LYON, J. dissenting. 

DRUNKENNESS DOES NOT MITIGATE CRIME-IRRELEVANT ON 
QUESTION OF DEGREE. 

STATE v. CROSS. 

[27 Mo. 332.J 

In the Supreme Court of ;1lissouri, October Term, 1858. 

Hon. WILLIAM SCOTT, } 
11 \V1LLL\M B. NAPTo:-:, J1tdf)es. 
u Jonx C. PJCnARDSON· 

Drunkenness does not mitigate n crime; neither can it be taken into consideration by a. 
jury in determining whl'thcr n person committing a homicide acted therein wilfully, 
dellberately,andprcmed1tatedly,soastocon:otilutemurderinthe first degree. 

APPEAL from Franklin Circuit Court . 
.3£auro, for the State. 
C. Jones for appellant. 
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NAPTON, J., delivered the opinion of the court. 
[After deciding that the judgment must be reversed because the 

record does not show that the prisoner was present in court when the 
verdict was rendered.] 

The following instruction was asked upon this trial by the counf.icl for 
the prisoner, and refused: " That before the jury can finfl the pnsoncr 
guilty of murder in the first degree they must ascertain as a matter of 
fact that the accused was in such a state of mind as to do the act of 
killing wilfully, deliberately, premeditateclly and maliciously, and any 
fact that will sbed light upon the condition of his mind, at the time 
of the killing, may be looked into by them, and constitute legitimate 
proof for their consideration; and among other facts any state of 
drunkenness being proven, it is a legitimate subject of inquiry as to 
what influence such intoxication might have had upon the mind of the 
prisoner in the perpetration of the deed, and whether he was not, at the 
time of the killing, in such a state of mind, by reason of intoxication, 
as would be unfavorable to the commission of a crime requiring delib
eration and premeditation . '' The court gave the following instruttion 
on this branch of the case: "The jury are further instructed that if 
the circumstances attending the killing, the weapon used, the nature and 
extent of the injury inflicted, and the amount of violence used, willi 
all the other evidence in the case, satisfy them that Cross intended to 
kill McDonald, then the circumstance of bis being drunk at the time is 
not sufficient to repel the inference of malice and premeditation arising 
out of such evidence, or to mitigate the offence from murder in the first 
degree to murder in the second degree, or any other less offence." 

The old and well established maxim of the common law is tlwt 
drunkenness does not mitigate a crime in nny respect; on the contrary, 
that it rather is an aggravation. Insanity is a full and complete defence 
to a criminal charge; yet drunkenness is a species of insanity, and is 
attended with a temporru·y loss of reason and power of self-control. 
But drunkenness is voluntary; it is brought about by the act of the 
party, whilst insanity is an infliction of Providence, for which the party 
affected is not responsible. This is understood to be the basis of the 
distinction which the law bas made between these two kinds of dementia, 
and is the principal reason why the rules of law hn.ve been settled so as 
to allow the one madness to constitute an e...xemptiou from legal respon
sibility, but deny to the other any mitigating qualities whateYer. There 
are also obvious reasons of public policy why the law should be so es
tablished. 
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Some efforts have been made, of comparatively recent elate -for the 
maxim we baxe quoted is as old as the common law itself- to qualify 
or to get rid of this ancient rule. Some ,·ery authoritative books 011 

criminal law and some courts of great respectability, both in England 
and this country, have suggested interpretations and modifications of 
the axiom, tending, as we think, to sub,·ert the principle itself for all 
practical purposes. Russell, in his work on CrimC's, says: 0 Though 
voluntary drunkenness cannot excuse from the commission of a crime, 
yet when, as upon a charge of murder, the material question is, whether 
an act was premeditated or done only with suclclen heat and impulse, the 
fa.ct of the party being intoxicated has been holden to be a circumstance 
proper to be taken into consideration." The authority for this sugges
tion of Russell is the case of Rex v. Grindle.1;, decided at the Worces
ter assizes in 1819; but in Rex v. Garroll, 1 PARKE, B., in the presence 
of L1TTLEDAU.:, J., said: "That case was not law." 

In this country the subject is very ably discussed by Judge TuRI,EY, 
of the Supreme Court of Tennessee, in the case of Pirtle v. Slate/! 
and by Judge WA1mLAW, of South Carolina, in the case of State 
v. JJfcCants.3 The authorities on both sides of the question arc 
pretty generally referred to and reviewed in each of these cases, yet 
the results to which the two courts arrived were quite the opposite 
of each other. It is true the Supreme Court of Tennessee declare 
their maintenance of the ancient doctrine of the common Jaw in all its 
original severity, and repudiate quite distinctly the case of Rex v. 
Grindley, and the dictum of Rllssell, based thereon; but by a process 
of ingenious reasoning the court seem to arri,·e at a conclusion indi
rectly overturning the principles and rules they start out with, main
taining and leading practically to the doctrine ndrnncecl by Russell and 
the decision of Justice HOLBOYD in Rex v. G1·indley. It is not perceiYed 
how drunkenness can be held to be a circumst:rnre proper to be con
sidered by a jury in determining the question of premeditation and 
malice, and at the same time be considered as no mitigation of the 
crime. It is said that there is no inconsistency in the two doctrines, 
because the fact of drunkenness may show that the crime charged was 
not committed. If the crime charged was not cbmmitted, then it is 
immaterial whether the defendant was drunk or sober; be is, in either 
event, entitled to an acquittal. But if all the circumstances in the case, 
except drunkenness, show that the crime charged was committed, and 

Z!JHumph . 663. !lSpear,392. 
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drunkenness alone is the circumstance to show that by reason of its in
tervention among the circumstances of the case, the crime was different 
from what it would have been in the absence of this circumstance, then 
it is manifest that this circumstance a.lone has produced the mitigation, 
and the old principle of the common law wbic:b pronounces drunken
ness to be no mitigation is overLurned. 

In the case of Pirtle it is conceded in the opinion thn.t, except in re
lation to the two grades of homicide distinguished in their code as they 
are in ours as murder in the first and second degrees, druukcnncss 
would not be a legitimate subject of inquiry; that upon the question of 
provocation it should have no weight, but on the question of premedi
tation, it should. It is singular that in Rex v. Thomas, 1 a British 
judge, Baron PABKE, took quite the opposite position. He is reported 
to have said to the jury: ''I must also tell you that if a man make!> 
himself voluntarily drunk, this is no excuse for any crime he may com
mit when he is so; he must take the consequences of his own voluntary 
net, or most ci·imcs would go unpunished. But <lrunkennc!;S may be 
taken into consideration in cases when what the law deems sufficient 
provocation 1.Jas been given, because the question is, in such cases, 
whether the fatal act is to be attributed to the passion of anger excited 
by the previous provocation, and that passion is more easily excitable 
in a person when in a state of intoxication than when he is sober." 
Th~ Supreme Court of South Carolina, in commenting on this charge of 
Baron PARKE, admit its propriety, if it is to be understood as maintain
ing tbat he who is in a state of voluntary intoxication is subject to the 
same rule of conduct and the same legal influences as the sober man, 
and that when a provocation is received which, if acted on instantly, 
would mitigate the offences of a sober man, and the question in the 
case of the ditmken man is, whether that provocation was in truth 
acted upon, evidence of int.oxication may he considered in deciding 
that question. But the remarks of Baron PARKE, thus construed, 
would clearly be unfavorable to the defence, and would substantially 
m~ke intoxication au aggravation rather tllan a mitigation. 

The case put by Judge ToRLEY to illusb·ate his views, and probably 
as strong a case as Could be imagined, is where the crime charged is 
murder by poison, and the question is, whether the poison was admin
istered intentionally or by mistake. The facts supposed are that two 
medicines are on the table - the one poison and the other not - and 
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the poison is administered. The inquiry made is, whether the fact that 
the man who administered the poison was drunk, is not eYidence to show 
the probability of mistake. The answer is very easy if we adhere to the 
doctrine that drunkenness docs not palliate or mitigate a crime. A 
mistake or accident may happen to a man, whether drunk or sober, and 
if they arc more likely to occur when in the former predicament, he is 
not entitled to My advantage O\·er the sober man by reason of this. 
If be is, the maxim of the common law is worthless, or is so easily evaded 
as to furnish no practical guide in the administration of justice; there 
is one rule for the sober man and another for the drunken man. 

According to our understanding of tlrn law, the instruction asked by 
the defendant in this case was properly refused i such instructions, we 
think, would subvert ancient and well settled principles, and proclaim 
Yirtual impunity to the most enormous crimes. It would only be nec
essary for a man to dethrone his reason by intoxicating drafts- re
duce himself to a state of brutal insensibility to the value of human life 1 

and then take shelter under the plea of drunkenness for protection 
:i.gainst the consequences of his acts. If a man can thus divest himself 
of his responsibility as a rational creature and then perpetrate deeds of 
Yiolence with a consciousness that his actions are to be judged by the 
irrntionnl condition to which he has voluntarily reduced himself, society 
would not be safe. To look for deliberation and foretliought in a man 
maddened by intoxication is vain, for drunkenness bas deprived him of 
the deliber:iting faculties to a greater or less extent; and if this depri
vation is to relieve him of all responsibility or to diminish it, the great 
majority of crimes committed will go unpunished. This, Qowevcr, is 
not the doctrine of the common ln.w j and to its ma.'i:ims, based as they 
obviously are upon true wisdom and sound policy, we must adhere. 

The instruction given by the Circuit Court was, in my opinion, sub
slantially correct. It might, and perhaps ought to be so modified as to 
include, among the circumstances specifically alluded to, some of those 
favorable to the prisoner in connection with those already stated of an 
unfavorable bearing, such as the previous relations of the parties, the 
previous and subsequent conYersations, etc. 

The judgment will be reversed and the cause remanded. 
RICHARDSON. J.' dissented. 
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INTOXICATION-RELEVANT m1 QUESTION OF PREMEDITATION, 
ETC. -INSANITY RESULTING }'ROM DRUNKENNESS. 

PEOPLE v. ROGERS. 

[lBN. Y. 9.] 

In lhe Court of Appeals of New York, September Term, 1858. 

Hon. ALEXANDERS. JonNSON, Chief Judge. 

" GEORGE F. COMSTOCK, j 
SAMUELL. SELDEN, 

HIHAl\1 DENIO, 

JA:lfES J. ROOSEVELT, Judges. 
lUA llAHRlS, 

DANIEL PRATT, 

TUERON R. $TUONG, 

1. Voluntary Intoxication is no excuse for crime. 
Intoxication-Relevantupon Deliberation and Heat of Paesion.- Where the crime 

wascommittcdaftcrprovocation,evidcuccofintoxication is admissible on theques· 
tionwhetheritwasdoncin the heat of passion, and whether threatening words were 
utteredbythcprisoucrwithdelibcratepurpose or otherwise. 

3. Insanity Resulting from Intoxication.- Insanity resulting from habits of intemper

:~C:~n~1~~ ~1~~f~~~~c~~ c:~:~. lbc immedialc iuiluence of intoxic:H1ng liquors, may 

WmT OF ER ROH to the Supreme Court of the First District to review 
a judgment of that court in favor of James Rogers, the present defend
ant in error. 

Rogers was indicted in the Court of General Sessions of the Peace of 
the city and county of New York, for the murder of John Swanston 1 in 
that city, on the 17th of October, 1857. The trial took place in that 
court on the 12th November of that year, before A. D. RussELL, city 
judge. It appeared that Swanston, the deceased, and his wife were 
returning from market about ten o'clock in the evening, when they were 
met by the prisoner and two other young men, with whom they were 
unacquainted, at the corner of Twenty-first Street and the Tentb A venue. 
The prisoner rudely ran agninst the wife of the deceased 1 pusbing her 
upon her husband. According to the testimony of the wife, the pris
oner, at the time, asked the deceased what he was saying, and the latter 
answered, "What is tbat to you·~' 1 One of the prisoner's companions 
said to him: "They are not talking to you." At this time the three 
had passed the deceased and his wife. They then turned about and 
came back towards the deceased, who turned his head towards them, 
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and tbe prisoner, who had been taken hold of by the other two, broke 
from them, came up to the deceased, stabbed him in the brnast, and 
then ran up the avenue. The wound was about three inches deep, 
and penetrated the artery of the heart, and the deceased died imme
<liately. The weapon was not found. The surgeon testified that the 
wound appeared to ha,·e been made by a sharp instrument, which he 
judged was a large dirk-knife. Other evidence upon tlrnt point tended 
to show that shortly before, and on the same evening, the prisoner had 
in his pocket a jack-knife. The prosecution proved the prisoner's con
fcs::.ion that it was a common pocket-knife, and that he had thrown it 
away when he heard that the mau he had struck was dead; and his 
mother and sister swore that he carried a small pocket-knife, with two 
blades, and they did not know of his having any other knife. The 
companions of the prisoner and another person, all ralled by the prose
cution, grlYe testimony as to the circumstances of the homicide i one, a 
man who lived near the spot, saw the affair from his window. Ile saw 
the motion of the prisoner as though striking the deceased, who went a 
few steps and then fell. He saw no other striking. The two young 
men who were with the prisoner agreed in testifying that the affair com
menced by the prisoner running, or, as one of them said, staggering, 
against the dcceased's wife; and they united in saying that the deceased 
then struck at the prisoner without hitting him. One of them said that 
they, the two witnesses, then took the prisoner away, but be broke from 
them, came to the deceased and struck the fatal blow; the other repre
sented that there were mutual and successive blows between the de
ceased and the prisoner after they had let the prisoner go, and that the 
latter said he wanted to fight. They both swore that the prisoner had 
drank beer with them twice during the evening; that he was intoxi
cated, and that they were trying to get him home. The prisoner went 
to the house of his mother, which was his home, immediately after the 
homicide; and she and his sister testified that be was then so much in
toxicated tbat he could not walk, but fell upon the floor, and that they 
hncl to undress him and put bim to bccl. The testimony as to intoxica
tion was given wit.bout any objection on the part of the public prosecu-
tor, and a portion of it on his examination. · 

Two exceptions were taken to rulings of the judge upon the recep· 
tion of testimony. The first a.rose as follows: The prosecution proved, 
by a boy of the name of Scott, that a few minutes before the homicide 
the prisoner and his two companions passed by where the witness was 
standing in the door uf a house eating an apple. The prisoner asked 
him for the apple, and then tried to get something out of his pocket, 

40 
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and the witness saw that he had a j aek-knife. There was an objection 
to this evidence by the prisoner's counsel as immaterial, but the objec
tion was overruled, and the counsel excepted. The confession of the 
prisoner, which has been mentioned, respecting the knife, was proved 
by a New York policeman, who h:id him in custody and who brought 
him from New Brunswick in New Jersey, where he recei\'ed him from a 
constable at the jail, to New York, without process. The admission in 
substance was tb::i,t he, the prisoner, was drunk, and killed the deceased 
with a common pocket-knife. The objection to this testimony conceded 
in terms that no inducement had been held out to the IJrisoner, but it 
assumed that no admission made by an accused person, when under 
arrest, could be used against him. The prisoner's counsel excepted to 
the decision overruling the objection. The bill of exceptions states 
that there was other testimony on the part of the defendant not set 
forth in it. In the charge to the jmy, the judge statcfl the definition 
of murder and of the first and third degrees of manslaughter as con· 
tained in the Revised Statutes, with some remarks upon the law of the 
case. He stated that if the prisoner had time to think, and did intend 
to kill, it was murder, thongh he concei\·ed the intent but on the instant 
before the blow was struck; but if they were satisfied that the mortal 
blow was struck in the beat of passion, without a design to effect clcutb, 
the offence would be manslaughter in the third degree. There is a 
general exception to the charge. The rnmainder of the bill of excep· 
tions, upon which the most material of the questions in the case arise, 
is as follows: " The counsel for the prisoner requested the court to 
charge that, if it appeared by the evidence that the condition of the 
prisoner from intoxication was such as to show that there was no inten· 
tion or motive, by reason of drunkenness, to commit the crime of mur· 
der, that the jury should find a verdict of manslaughter. But the 
court refused to instruct the jury in the words of the proposition, but 
charged that, under tile old law, intoxication was an aggravation of 
crime; but that intoxication never excused crime unless it was of the 
degree to deprive the offencler of his reasoning faculties; to which re
fusal to charge, the prisoner's counsel excepted." 

The jury returned a ,;erdict of guilty of murder, and the court sen
tenced the prisoner to be executed. 

A writ of error was allowed, with a stay of execution. The record, 
with the bill of exceptions, was returned to the Supreme· Court, where, 
after argument, tlle judgment of the sessions was reversed and a new 
trial awarded, upon which the present writ of error was brought on be
half of the People. 
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John Graham, for the plaintiffs in error. 
E. lV. Andrews, for the defendant in error. 
DE~""Io, J. - I do not perceive that there was any rnlid objection to 

the testimony of the witness Scott. The surgeon had testified that the 
injury of which the deceased died was an incised wound. The object 
of the prosecution was to show that it was inflicted by the defendant! 
and to that end it was proved tbttt he struck the deceased immediately 
before he fell dead; but the witness who testified to this, did not see 
:my weapon. If it could be shown that the prisoner bad a knife or other 
similar weapon about his person at the time, such proof would consider
ably advance the case of the prosecution; and it was this fact which 
Scott swore to. He saw the handle of a knife in the prisoner's posses
sion, as the latter attempted to draw it from his pocket, while on his 
way to the place where the homicide took place, and only a few minutes 
before that time. 

The objection to the testimony of the policeman assumes that no 
admission by a person accused of crime to an officer who has him in 
custody can be received. It was not pretended that any threats, prom
ises or other inducements to make a confession had been held out to 
the prisoner, but the objection was placed distinctly upon the ground 
first mentioned. I have looked carefully into all the cases referred to 
by the defendant's counsel, in support of that position, and many 
others and do not find that it bas ever been held that tbe single fact of 
the prisoner being in custody was sufficient to exclude his declarations, 
whether made to the officer or to third persons. On the contrary, many 
of the cases, upon the competency of confessions, show that the prisoner 
was in custody at the time, and the question generally bas been whether 
the confession was voluntary, or was influenced by what was said to 
him by the officer or by others. In Ward v. People, 1 the prisoner made 
an admission while in the custody of a constable; and a question having 
arisen, whether it ought not to be excluded in consequence of promises 

, of impunity, held out by the prosecutor beforn the arrest, the court held 
it admissible, and it was received. Oornnwnweallh v. lrlosler,2 was 
likewise the case of a confession made by a prisoner while in the cus
tody of a constable, and the point made by the defendant was, that a 
caution should have been given, such as is required from ~xamining 

:~~~~~:w,~~s b~!~h;et:~~.rt ~:: ~- u~~:,~::~:~, :~: :i:~id::e t~::e t~: 
an admission made to a constable while holding the prisoner in custody, 

13llill,395. ' liC.&P.,318. 
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which was held to be competent, no incluccmcnt hnving been bcld out :1t 

the time. It is very plain that this exception. cannot be sustnincd . 
The principal exception to the judge's charge which is now rclird on, 

relates to the consideration which should be gi,·en to the proof that the 
prisoner was intoxicated nt the time of the homicide. The commission 
of crime is so often the attendant upon aud the consequence of drunk. 
cnncss, that we should naturally expect the law concerning it to be well 
de£incd . Accordingly we find it laid down as early as tbe reign of 
Edward VI., 1518 1 that 11 if a person t.hat. is drunk kills another, this 

shall be felony, and he sliall be hanged for it; and yet he did it through 
ignorance, for when he wns drunk he had 110 understanding nor mt•mory; 
but inasmuch as that ignorance was occnsione<l by his own act ancl 
folly, and be might have arnicled it, he shall not be pri,1ilegec1 then· by. ' ' 1 

The same doctrine is l:.iid clown by Coke in the Institutes, where he calls 
a drunkard vohmta,rio'Us clcmnon, and declares that "whatever hurt or 
ill he cloeth, his drunkenness cloth aggrava.te it." 2 So in his reports it 
is stated that " although he who is <lrunk is fur the time non rnmpos 
1nentis

1 
yet bis drunkenness does not extenuate his act or offence, nor 

turn to bis avail; but it is a great offence in itself, and therefort> 
aggravates his offence, and doth not derogate from the act which hcdi1l 
during that time; and that as well in cases touching his life, bis land ... , 
his goods, or any other thing that concerns him." 3 Lord Bacon, in his 
''Maxims of the Lnw,'' dedicated to Queen Elizabeth, asserts thcdot'trine 
thus: "If a madman commit a felony, he shall not lose his life for it, 
because bis infirmity came by the act of Goel; but if a drunken man 
commit a felony, he shall not be excused, because the imperfection came 
by his own default.'' 4 And that grent and humane judge, Sir :\lATTHEW 

IIALJ-:, in his H History of the Pleas of the Crown," written nearly 
two hundred years ago, does not countenance any relaxation of the 
rule. "The third kind of clementia," he s:iys 1 "is that which is elf men· 
tia, affectata, namely, drnnkeuness. The vice doth deprive men of the 
use of reason, and puts many men into a perfect but temporary frenzy; 
and, therefore, according to some civilians, su1.:h a person committing 
homicide shall not be punished simply for the crime of homicide, hut 
shall suffer for his drunkenness, answerable to the nature of the crime 
occasioned thereby, so that yet tlic primal cause of the punishment is 
rather the drunkenness than the crime committed in it; but by the laws 

of England such a pel·son shall have no pri,•ilege by his voluntarily 

l Plowden,19. 
2 3Coke,46. 

: ~:~:~.ey•s Case, t Co, 12.5 a. 
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contracted madness, but shall have the same judgment as if he were in 
his right senses." He states two exceptions to the rnle, one where the 
into:xication is without fault on his part, as where it is caused by drugs 
administered by an unskilful physician, and the other, where indul
gence in habits of intemperance has produced permanent mental dis
ease, which be calls "fixed frenzy." l Coming down to more modem 
times, we find the principle insisted upon by the enlightened Sir William 
Blackstone. "The law of England," be says, " considering how easy 
it is to contract this excuse, and how weak an excuse it is (though 
real), will not suffer any man thus to privilege one crime by another.'' 2 

A few recent cases in the English courts will show the consistency with 
which the rule has been followed clown to our own times. In Burrow's 
Oase, 3 the prisoner was indicted for rape, and urged that be was in 
liquor. IloLROYD, J., addressed the jury as follows: "It is a maxim in 
the law if a man gets himself intoxicated, be is answerable to the conse
quences, and is not excusable on account of any crime he may commit 
when infuriated by liquor, provided he was previously in a fit stale of 
reason to know l'ight from wrong. If1 indeed, the infuriated state at 
which be arrives should continue and become a lasting malady, then he 
is not answerable." A similar charge was given to the jury in the next 
case in the same book, where drunkenness was urged upon the trial of 
an indictment for burglary. Patn'ck Carroll was tried in 1835, nt the 
Central Criminal Court, before a judge of the King's Bcnchi and a judge 
of the Common Pleas, for the murder of Elizabeth Browning. It 
appeared that shortly before the homicide the prisoner was very drunk. 
His counsel, though he admitted that drunkenness could not excuse from 
the commission of the crime, yet submitted that in a charge for murder, 
the material question being whether the act was premeditated or done 
with only sudden heat and impulse, the fact of the party being intoxi
cated1 was a proper circumstance to be taken into consideration, and he 
referred to a case before HOLROYD, J .14 where that doctrine was laid 
down. PAnKE, J . , in summing up, said: " Ilighly as I respect that late 
excellent judge, I differ from him, and my brother LITTLEDALE (the 
associate) agrees with me. He once acted on that case, but afterwards 
retracted bis opinion 1 and there is no doubt that that case is not law. I 
think that there would be no safety for human life if it were considered 
as Jaw." The prisoner was convicted and executed. 5 It would be 
easy to multiply citations of modern cases upon this doctrine; but it is 

'Illale,32. 
2,com. '26. 
I Lewin o. c. 75, A. D. 1823. 

~ Reported in 2 Russ. on Crimes, 8 (Bex 

"· ~r~n~.l~i:. m. 
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unnecessary, as they all agree upon the main propo!:iition, namely, that 
mental alienation produced by drinking intoxicating liquor furnishes 
no immunity for crime. Rex v. JJ!eakin, 1 and Rex v. 'l.'homas,2 may 
he mentioned ; and in this country, United States v. Drew, 3 and 
Unilecl States v. McGltte, 4 will be found to maintain the principle upon 
the authority of Judge STORY and Judge CunT1s, of the Supreme Court 
of the United States. These last two cases are interesting, not only for 
stating the general principle, but for confirming the distin(;tion laid 
down so long ago by Sir MATTHEW IIALE, that where mental disease, or 
as he terms it, a" fixed frenzy," is shown to be the result of drunken
ness, it is entitled to the same consideration as insanity arising from any 
other cause. The first of them was a case of delirium trem.ens 1 and 
Judge STORY directed an acquittal on that account. In the other tbe 
evidence left it doubtful wbetber the furious madness exhibited by the 
prisoner was the i·esult of the present intoxication 1 or of delirium super· 
vcning upon long habits of indulgence. This state of the evidence Jed 
Judge CURTIS to state the rule and exception with great force and 
clearness. In this State the cases of the People v. Hammill nnd the 
People v. Robinson, reported in the second volume of Judge PAit&.ER'S 

repotts 5 show the consistency with which the doctrine bas been adhered 
to in our criminal courts and in the Supreme Court. The opinion in 
the last case contains a reference to several authorities to the same 
effect in the other States of the Union. Where a principle in law is 
found to be well established by a series of authentic preccdcnts1 and es· 
pecially where, as in this case, there is no conflict of authority, it is 
unnecessary fol' the judges to vindicate its wisdom or policy. It will, 
moreover, occur to every mind that such a. principle is absolutely essen· 
tial to the protection of life and property. In the forum of conscience 
there is no doubt considerable difference between a murder deliberately 
planned and executed by a person of unclouded intellect, and the reck
less tah.ing of life by one infuriated by intoxication i but human laws are 
based upon considerations of policy, and look rather to the maintenance 
of personal security and social order, than to an accurate discrimination 
as to the moral qualities of individual conduct. But there is, in truth, 
no injustice in holding a person responsible for his acts committed in a 
state of voluntary intoxication. It is n duty which e\'ery one owes to 
his fellow· men and to society, to say nothing of more solemn obligations, 
to preserve, so far as it lies in his own power, the inestimable gift of 

~ l Curtis C. O. 1. 
~ pp. 223, 235. 
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reason. If it is perverted or destroyed by fLxed disease, though brought 
on by his own vices, the law holds him not accountable. But if by a 
voluntary ac:t he temporarily casts off the restraints of reason an<l con
science, no wrong is done him if he is considered answerable for any in
jury which in that state he may do to others or to society. 

Before proceeding to examine the judge's charge, it is necessary to 
state one other principle connected with the subject of intoxication. I 
am of the opinion that, in cases of homicide, the fact that the accused 
was under the influence of liquor, may be given in evidence in bis be
half. The effect which the evidence ought to have upon the verdict will 
depend upon the other circumstances of the case. Thus, in Rex v. Ca'l·
roll, which was a case of murder by stabbing, there was not, as the court 
considered, any provocation on tlle part of the deceased, and it was held 
that the circumstanc:e that the prisoner was intoxicated was not at all ma
terial to be considered. Rex v. j}feakin was an indictment for stabbing 
with a fork, with intent to murder, and it was shown that the prisoner 
was the worse for Jiquor. .Ar.oEnsoN, Baron, instructed the jury that, 
with regard to the intention, drunkenness might be adverted to according 
to the nature of the instrument used . "If," he said, "a man uses a 
stick, you would not infer a malicious intent so strongly against him, if 
drunk when he made an intemperate use of it, as you would if he had 
used a differeut kind of weapon; but where a dangerous instrument is 
used, which, if used, must produce grievous bodily harm, drunkenness 
can have no effect upon the consideration of the malicious intent of the 
party." In Rex v. Thom.as, for mnlicious stabbing, the person stabbed 
bad struck the prisoner twice with his fist, when the latter, being drunk, 
stabbed him, and the jury were charged that drunkenness might be taken 
into consideration in cases where what the law deems sufficient provoca
tion bas been given, because the question in such cases is, whether the 
fatal act is to be attributed to the passion of anger excited by the pre
vious provocation; and that passion, it was said, is more easily excitable 
in a person when in a state of intoxication than when he is sober. So, it 
was added, where the question is whether the words have been utter(d 
with a deliberate purpose, or are merely low and idle expressions, the 
drunkenness of the person uttering them is proper to be considered. 
But if there is really a. previoui determination to resent a slight affront 
inn. barbarous manner, the state of drunkenness in which the prisoner 
was, ought not to be regarded, for it would furnish no exc:use." 

It must generally happen, in homicides committed by drunken men, 
that the condition of the prisoner would explain or gi,·e character to some 
of his lauguage, or some part of bis conduct, and, therefore, I am of 
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opinion that it would never be correct to exclude the proof altogether. 
That it would sometimes be right to advise the jury that it ought to baYe 
no influence upon the case, is, I think clear from the foregoing author
ities. In a case of lengthened premeditation, of lying in w!l.it, or where 
the death was by poisoning, or iu the case of wanton killing without any 
provocation, such an instruction would plainly be proper. 

Assuming the foregoi11g positions to be established, I proceed to an 
examination of the exceptions to the charge of the judge. It is diffi
cult to know precisely what was meant by the request to charge; but I 
think its sense may be expfcssed thus-that drunkenness might exist to 
such a degree that neither an intention to commit murder, nor a motive 
for such an act, could be imputed to the prisoner. It wns, therefore, 
asked thnt it should be left to the jury to determine whether such a de
gree of intoxication bad been shown, and that they should be instructed 
that if it bad, the prisoner should be found guilty of manslaughter only. 
We must lay out of view, as inapplicable, the case of a person who bad 
become insensible from intoxication, and was performing an act unnc
corupaniecl by volition. There was nothing in the e\'i<lcnce lo show that 
the prisoner's conduct was not entirely un<ler the control of bis will, or 
which would render it possible for the jury to find that he did not in
tend to stab the deceased with bis knife. The mind and will were no 
doubt more or less perverted by intoxication, but there was no evidence 
tending to show that they were annihilated or suspended. Assuming, 
therefore, that the request did not refer to such a hypothesis, the only 
other possible meaning is, that it supposes that the jury might legally 
find that the prisoner was so much intoxicated that be could not be 
guilty of murder, for the want of the requisite intention and motive; and 
the request was that they might be so instructed . This would be pre
cisely the same tlling as ad\·ising them that they might acquit of murder 
on account of the prisoner's intoxication, if they thought it sufficient in 
degree. It ha.s been shown that this would be opposed to a well estab
lished principle of law. The judge was not at liberty so to charge. and 
the exception to his refusal cannot be sustained. w ·hat lie did charge 
on the subject of intoxication was more favorable to the prisoner than he 
had a right to claim. It implies that if he was so far intoxicated as to 
be deprived of his reasoning faculties, it was an excuse for the crime of 
murder; or, as perhaps it was intended to state, that he could not be 
guilty of murder. The rule which I have endensored to explain 
assumes that one may be convicted of murder or any other crime, though 
his mind be reduced by dmnkenness to a condition which would ba,·e 
called for an acquittal 1 if the obliquity of mind bad arisen from any other 
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cause. The j ndgc ought to have charged that if a man makes himself 
voluntarily drunk, that is no excuse for any crime be may commit while 
be is so, and th!\t he must take the consequences of his own voluntary 
act. 1 The charge, therefore, gave tbe prisoner the chance of an acquittal, 
to which he was not entitled; but this was not an error of which he can 
take advantage. 

The judgment of the Court of Sessions was reversed by the Supreme 
Court on the ground, as it appears from the opinion, that the judge 
altogether withdrew the attention of the jury from the considera
tion of the fact that the prisoner was intoxicated. I do not so under
stand the charge; all the evidence which was offered to show the 
prisoner's condition in that respect, was received without objection. 
The judge refused to charge that it would entitle him to be acquitted of 
murder, whate,·er the jury might think of its degree. Upon the ques
tion whether it could be ta!~en into consideration to explain or charac
terize his acts, nothing appears to have been said either by the counsel or 
the judge. It does not appear whether the whole charge is given, or 
only such parts as were excepted to. As I do not find any erro; in the 
portions which are set forth, I am of the opinion that the judgment of 
tbe Sessions ought not to have been reversed on the ground tbat it is not 
sufficiently full in other respects. 

Under the act of 1855, courts of error are to order a new trial when 
they are satisfied that a conviction for murder is against evidence or 
law, or that justice requires another trial.!:! In the exercise of this 
jurisdiction, I ha Ye examined this case with the attention which its im
portance to the prisoner and to the public merits. It satisfactorily ap
peared tha.t the prisoner, without any provocation on the part of the 
deceased, who wns a. stranger to him, came upon him and stabbed him to 
the heart with a knife. The jury have found, and upon sufficient evi
dence, as I think, that the prisoner intended to kill the deceased. The 
case is within the principle of People v. Clark and People v. Sul
livmi.3 Independently of the question of intoJ..ication, already disposed 
of 1 the evidence disclosed a. clear case of murder. 

The jurlgment of the Supreme Court ought to be reversed, and the 
proceedings remitted to that court, with directions to pronounce sen
tence anew against the prisoner. 

IIAnms, J. -That the defendant was guilty of some crime, was con
ceded upon the trial. He bad committed homicide. The act of killing 
was perpetrated with a deadly weapon . The only question to be de-

1 Rex v. Thoma~, 1upra. : 11. 613, ~ec. ~. J 3Sel1.386,39G. 
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termined by the jury was, whether the crime was murder or 
slaughter. 

Upon the law applicable to this question, the jury were properly 
instructed. They were told that if there wns an intent to kill, e\'C'U 
though that intent was conceived but the instant before the fatal blow 
was struck, the ~rime was murder. But if, on the other hand, the blow 
was struck in the heat of passion, without a design to effect death, the 
crime was manslaughter. The charge was unobjectionable. The dis
tinction between the crime of murder and that of manslaughter wns 
sufficiently stated. The jury were made to know thut it was their duty 
to convict the defcndunt of the one offence or the other, according as 
they should find upon the question of intent. If they should find th•t 
there was an intent to kill, they were to pronounce the defendant guilty 
of murder. If they should find an absence of such intent, they were to 
convict ot manslaughter only. 

But there was e\'idence to show that, when he struck the deadly blow, 
the defendant was intoxicated; and the court was asked to charge the 
jury that, 11 if it appeared by the evidence that the condition ot the 
prisoner from intoxication was such as to show that there w:is no inten
tion or motive by reason of drunkenness, to commit the crime of 
murder, they should convict him of manslaughter. '' The court refused 
so to charge, but, upon this point, instructed the jury " that intoxica
tion never excused crime, unless it was of such n. degree as to deprive 
the offender of his reasoning faculties." 

In the proposition, ns it was thus given to the jury, there was no error. 
No rule is more familiar than that intoxication is ne\'er an excuse for 
crime. There is no judge who has been engaged in the administration 
of criminal law, who bas not bad occasion to assert it. E\'en where 
intent is a necessary ingredient in the crime charged, so long as the 
offender is capable of conceiving n. design, be will be presumed, in the 
absence of proof to the contrary, to have intended the natural conse
quences of bis own act. Thus, if a man, without prm'ocation, shoot 
another or cleave him down with an ax, no degree of intoxication, short 
of that which shows that he was at the time utterly incapable of acting 
from motive, will shield him from conviction. This was, in substance, 
the doctrine which tile jury received from the court in this case. The 
defendant had struck a blow with a deadly weapon, which had resulted 
in immediate death. To this act, the law, without further proof, 
imputed guilty design . If the perpetrator would escape the conse
quences of an act thus committed, "it was incumbent on him lo show, 
either that he was incapable of entertaining such a purpose, or that the 
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act was committed under provocation . In respect to the latter, there 
was nothing said by the comt, nor :1ny requeSt to charge. Had it been 
contended that the blow was struck in the beat of passion, it might then 
have been proper to instruct the jury that, in determining this question, 
the intoxication of the defendant might well be considered. No such 
ground appears to have been taken by the couusel for the defence. 
There was, indeed, some testimony tending to show that the defendant 
had been struck before he committed the act for which be was tried. 
But the weight of the testimony is clearly against this theory of the 
case. It was no doubt ju<licious, therefore, for the defendant's counsel 
to refrain from asking the court to charge that the intoxication of the 
defendant might be considered by the jury in determining whether the 
blow was struck in the heat of passion, or with premeditated design. 
Had such a request been made, I think it would have been the duty of 
the court so to charge; though from the state of the testimony, it is not 
likely that the result would have been favorable to the defendant. 

The Supreme Court seem to have understood that, in all cases where 
without it, the law would impute to the act a criminal intent, drunken
ness may be available to disprove such intent. I am not aware that 
such a doctrine has before been asserted . It is certainly unsound. 
The adjudications upon the question, both in England and in this 
country, are very numerous, and are characterized by a singular uniformity 
of language and doctrine. They all agree that, where the act of killing 
is unequivocal and unprovoked, the fa.ct that it was comnntted while the 
perpetrator was intoxicated cannot be r1llowed to affect the legal charac
ter of the crime. But when the circumstances are such as to raise the 

, question whether the act was the result of design or impulse of sudden 
passion, the intoxication of the accused is a proper subject of consid
eration. "Drunkenness/' says PAmrn, B . , in Rex v. Thomas, 1 "may 
Le taken into consideration in cases where what the law deems sufficient 
provocation has been given, because the question is, in such cases, 
whether the fatal act is to be attributed to the passion of anger, excited 
by the previous provocation and that passion is more easily excitable in 
a person when in a state of intoxication than when he is sober.'' 
Again, in Rex v. Aieakin,2 A1,DERSON 1 B., says: ''With regard to the 
intention, drunkenness may, perhaps, be adverted to according to the 
nature of the instrument used. If a man use a stick, you would not 
infer a malicious intent so strongly against him, if drunk when he made 
an intemperate use of it, as you would if he had used a different kinU 
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of wcnpon i but, where a dangerous weapon is used, which, if used, 
runst produce grievous botlily harm, drunkenness can have no cfiect on 
the consideration of the malicious intent." 

This subject bas been well considered by the Court of Appeals in 
South Carolina, in the State v. McCants . 1 In pronouncing the judg
ment of the court, 'VARDLAW, J., after referring to the language of 
PARKE, B., in Rex v. Thomas, above cited, and what is said on the sub
ject in Russell on Crimes,2 says: "To this doctrine I subscribe, under
standing by it that be who is in a state of voluntary intoxication shall 
be subject to the same rule of conduct, and the same legal influences, 
as the sober man, but that where a provocation has been received, 
which, if acted upon instantly, would mitigate the offence of a sober 
man, and the question in the case of a drunken man is, whether that 
provocation was in truth acted upon, evidence of intoxic.:ation may be 
considered in deciding that question. The law infers malic.:e against 
the drunkard who, in bis frenzy, shoots into a crowd and kills, he knows 
not who, no less than against a sober man for like conduct. And it 
would be jeopardizing the peace and safety of society to say that he who, 
by half a dozen glasses, is habitua11y rendered irritable and fierce, shall 
be looked upon with more indulgence, when be has barbarously J'esented 
a triYial affront, because he bad taken the quantity of liquor requisite 
to make him a savage." So in ]{elly v. State,3 the defendant had been 
indicted for murder in killing his slave. It was proved that when the 
act was committed be was drunk. The counsel for the defendant bad 
aske<l the court to instruct the jury that they might take the e\'idence 
of intoxication into consideration as a proof, more or less strong, 
according to their view of the circumstances, of the absence of that pre
meditated design required as an indispensable ingredient of murder. 
The court declined so to charge. In reviewing the case upon error, the 
Court of Appeals, in l\Iississippi, say: "The fact of the party being 
intoxicated bas, indeed, been holden to be a circumstance proper to be 
taken into consideration, where the sole question is, whether an act was 
premeditated or done with only sudden beat or impulse." 

In Pennsylvania, Tennessee, and some other States, the crime of mur
der is classified by statute into two degrees. When the killing is 
"wilful, deliberate, malicious and premeditated," it is murder in 
the first degree. All other kinds of murder are declared to be murder 
in the second degree. Where_ this distinction prevails, it bas been held 

l lSpeers,38'. 2 p.8. 
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that the influence of intoxication may be considered by the jury in 
determining whether there had been that deliberation and premeditation 
necessary to constitute the crime of murder in the first degree. But. it 
has been repeatedly said, when asserting this rule, that it is confined to 
the question whether the crime is murder in the first or second degree 
under the statute. In such a case, deliberation as well as design is a 
question of fact to be determined by the ju?·y. 1 

In the case now before us, there was no attempt to show that the act 
of killing was committed under the impulse of sudden passion. All 
that the court was requested to do, was, to instruct the jury that if 
they were satisfied that, by reason of the intoxication, there ·was no 
intention or motive to commit the crime of murder1 they should convict 
tbe defendant of manslaughter only. In refusing so to charge, there 
was no error. If, by this request, the counsel for the defendant meant, 
as the request seems to ltave been interpreted by the Supreme Court, 
that the jury should be instructed to take into consicleration the intoxi
cation of the defendant in determining the intent with which the homi
cide was committed, the proposition is not law. It has never yet been 
held, that the crime of murder can be reduced to manslaughter by 
showing that the perpetrator was drunk, when the same offence, if 
committed by a sober man, would be murder. If, on the other hand, 
it was intended that the court should instruct the jury that if, by rea
son of intoxication, the defendant was so far deprived of his senses as 
to be incapable of entertaining a purpose, or acting from design, the 
jury were so instructed. This was enough 1 unless the counsel for the 
defendant desired to have the jury decide whether the act was not com
mitted in the beat of passion. In thn.t case, l1is proposition, must have 
been very differently t1·amcd. 

Upon the whole case, I am satisfied that no error bas been committed 
by the court, and no injustice done the defendant. The judgment of 
the Supreme Court, should, therefore, be reYersed, and that of tbe 
Sessions affirmed. 

Judgment of the Supreme Conrt reversed and that of the General 

Sessions affirmed. 

l Swan v. State, 4. Humph., 136; Pirtle v. State, 9 /d. 670; Haile v. Sta.le, l ld. IM. 
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INTOXICATION-DEGREES OF MURDER. 

JoNES v. CmrnoNwEALTII. 

[75 Pn. St. 403.] 

In the Supreme Court of Pennsylvam:a, 1874. 

!Ion. DA..~rnL AGNEW, Chief Jt1stice 

:: ~~~;:.~:::~:~ir:~~;. 1 
" ISAAC G. GOHDON, J 
u EUWAIW :;\(.PAXSON, 
11 \V ARREN J. \VOODWARD, 

Intoxication is no excuse for crime; but it it deprives the reason ot power to lhink 11.nd 
weigh tbenatureoftheact.committed,it may11reventa.convictionformurderintbe 
1lrstdegree. 

EnROR to the Court of Oyer and Terminer of Luzerne County. 
William S. Jones was indicted for the murder of Frances Hughes, 

and convicted of murder in the first degree. A new tria l being nllowNl, 
be pleaded guilty, and the judge sentenced him as for murder in the 
first degree. 

AGNEW, C. J. -In this case if we confine our attention to the weapon, 
its previous preparatio11 1 the threat proved by Mr. Crooks, the timJ for 
deliberation, and the circumstances of the killing of Mrs. Hughes by 
the prisoner, we might conclude that his crime was murder in the first 
degree. In this aspect the learned judge of the Oyer and Termincr 
bad sufficient evidence to justify his finding of the degree. But ample 
time for reflection may exist, and a prisoner may seem to act in his right 
mind and from a conscious pmpose; and yet causes may affect his 
intellect preventing reflection and hurrying onward his unhinged mind 
to rash and inconsiderate resolutions, incompatible with the delihcration 
and premeditation defining murder in the first degree. When the evi
dence convinces us of the inability of the prisoner to think, rctlect and 
weigh the nature of his act, we must hesitate before 1ve pronounce upon 
the degree of bis offence. That rcasonnhle doubt which intervenes to pre
vent a fair and honest mind from being satisfied that a deliberate and 
premeditated purpose to take life existed, should throw its weight into 
the scale to forbid the sentence of death. Intoxication is no excuse 
for crime i yet when it so clouds the intellect as to deprive it of the 
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power to think and weigh the nature of the act committed, it may pre_ 
vent a. conviction of murder in the first degree. The intent to take life, 
with a full and conscious knowledge of the purpose to do so, is the dis
tinguishing criterion of murder in the first degree; and this conscious
ness of the purposes of the heart is defined by the words deliberately 

and premeditatedly. Much has been said upon the meaning of these 
words; some of which may mislead, if we do not consider well the 
cases in which it has been uttered . In Commonweullh v. 0 'Hara, 
tried in 1797, Chief Justice l\IcKEAN said: "·what is the meftning of 
the words deliberately and premeditatedly? The first implies some 
degree of reflection. The party must have time to frame the design. 
The time w:i.svcryshort,-it cannot be said to be done coolly. The 
Legislature must ba"e put a differl"nt construction on the ·words delib
erately and premeditatedly. If he had time to think, then he had time 
to think he would kill. If you are of opinion he did it deliberately, 
with intention to kill, it is murder in the first degree. If he hnd time 
to think, and did intend to kill, for a minute, as well as an hour or day, 
it is sufficient." The correctness of this charge to the jury will not be 
doubted if we examine the cil'cumstances, and yet this is essential to 
understand it properly. O'Hara was a journeyman. shoemaker, sitting 
on bis bench at work with Haskins and others. Aitkins, the deceased, 
his friend, came upstairs, and said to him: HI have been talking about 
you below this hour.'' ''Yes,'' said Ilaskins, ''about the five sheep you 
stole." Thereupon 0 'Hara immediately left his work upon the bench, 
took up a shoemaker's knife by his side, went up to Aitkins and stabbed 
him in the belly. The act was not tlloughtless, for the prisoner had 
time to lay down his work, take up the knife, rise and walk up to his 
friend, and to strike him in a vital part. Upon every principle of human 
action, we must conclude under these circumstances, that 0 'Hara in
tended to take Aitkins' life, otherwise the thoughts of man never can 
be determined from clear and distinct acts evidencing the purposes of 
the mind. There was an irritation, it is true, heightened by tlie pre~ 
viously existing story about the sheep i but it was without any just 
cause of pwvocation to take life, and therefore, C\'idenced a heart 
malignant, and ready to execute a vengeance e"en upon a friend, in a 
moment of wicked passion. In such a case, a moment was sufficient to 
form and deliberate upon the purpose to take life, and premeditate the 
menns of executing it. But these words of the Chief Justice are 
sometimes wrested from their avplication and applied to cases where 
reason has been torn up by the roots, and judgment jostled from her 

throne. 
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Another case often quoted and mis:ipplied is that of Ricbnrd Smith, 
tried before President Rusu in 1816. Smith had become intimate with 
the wife of Capt. Carson, nnd h~id n difficulty with him in his own 
house. He returned with l\Irs. Carson and went with her into the pn.rlor. 
Carson came up unarmed, and ordered him to leave. Smith lrncl armed 
himself, and held one hand under bis surtout, n.nd the olhcr in his breast. 
Carson told Smith he I.incl come to take peaceable possession of bis own 
house, and the latter must go. Smith said to l\Irs. Carson, "Ann, shall 
I go.'' She replied, ''Ko.'' Smith moved into the corner of the room, 
Carson following him and telling him be must go 1 at the same time let
ting his arms fall b.r his side, nnd saying he bad no weapon. Upon this, 
Smith drew a pistol from under his surtout, and shot Carson through 
the head, tllrew down his pistol and ran down stairs. In this slate of 
the facts, Judge Rusa, charging upon the subject of deliberati~n·, said: 
11 The truth is, in the nature of the thing, no time is fixed by the law, 
or can be fixed for the deliberation required to constitute the crime of 
murder." Speaking then of premeditation, he says: 11 It is equally 
true, both in fact and from experience, that no time is too short for a 
wicked man to frame in his mind the scheme of murder, and to contrive 
the means of accomplishing it." We cannot doubt the correctness of 
these remarks in the case in which they were made, but cases often 
arise, when this readiness of intent. to take life, when imputed, may do 
great injustice. Hence it was said in Drum's Case: 1 "This expression 
(of Judge Rusn) must be qualified, lest it mislead. It is true that such 
is the swiftness of human thought, no time is so short in which a wicked 
man may not form a design to kill, and frame the means of executing 
his purpose; yet this suddenness is opposed to premeditation, and a jury 
must be well convinced upon the evidence that there was time to deliberate 
and premeditate. The law regards, and the jury must finrl the actual in
tent, that is to say, the fully formed purpose to kill, with so much time for 
deliberation and prcmetlitation as to convince them that this purpose is 
not the immediate offspring of rashness and impetuous temper, and that 
the mind has become fully conscious of its own design. If there be 
time to frame in the mind fully and consciously the intention to kill, and 
to select the weapon or means of death, and to think and know before
hand, though the time be short, the use to be made of it then there 
is time to deliberate and premeditate." This was said in the case of a 
sudden affray, when the circumstances made it a serious question 
whether the act was premeditated, or was the result of sudden and rash 
resentment. 
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Relev:rnt on Question of Degree oC Crime. 

Thus we must perceive, that at the bottom of all that has been said on 
the subject of murder in tbe first degree, is the frame of mind in wbich 
the deadly blow is given, that slate of mind which enables the prisoner 
either to know and bo fully conscious of his own purpose nnd net, or 
not to know. ·why is insanity a defence to homicide? Because it is 
a condition of the mind which renders it incapable of Teasoning and 
judging correctly of its own impulses, and of determining whether the 
impulse should be followed or resisted. Intelligence is not the only 
criterion, for it often exists in the madman in high degree, mnking him 
shrewd, watcliful, and capable of determining his purpose, and select
ing the means of its accomplishment. 'Vant of intelligence, therefore, 
is not the only defect to moderate the degre~ of offence; but with intel
ligence there may be a.n absence of power to determine properly the true 
nature and character of the act, its effect upon the subject and the true 
responsibility of the actor; a power necessary to control the impulses of 
the mind and prevent the execution of the thought which possesses it. 
In other words, it is the absence of that self-determining power, which 
in a sane mind renders it conscious of tlie real nnture of its own purpose, 
and capable of resisting wrong impulses. Wben this self-governing 
power is w!.lnling, whether it is caused by insnnit..y, gross intoxication, or 
other controlling influence, it cannot be said truthfully that the mind is 
fully conscious of its own purposes, and deliberates or premeditates in 
the sense of the act describing murder in the first degree. We must, 
however, distinguish.this defective frame of mind from that wickedness 
of heart which drives the murderer on to the commission of his crime, 
reckless of consequences. Evil passions do often seem to tear up rea
son by the root, and urge on to mnrclcr with heedless rage. But they 
are the outpourings of a wicked nature, not of au unsouucl or disabled 
mind. It becomes, therefore, necessary to inquire upon the evidence 
in this case, whether the prisoner was really able to deliberate and pre
meditate the homicide. 

William S. Jones had been upou bad terms with bis wife. She had 
become too intimate with another Jones, called Charley. 'Yillinm S. 
Jones failing to break off the association, got to drinking hard, and 
finally, after another quarrel with his wife, on the 10th of June, 1871, 
attempted suicide by ta.king ::i. large quantity of laudanum. Dr. Da,ris 
found him lying on n. lounge partly insensible, eyes nearly closed, pupils 
contracted and face discolored by congest.ion. Energetic remedies 
were used and he was so far restored as to be out of danger; but the 
effects of the laudanum remained. From this time until the night of 
the 19th of June, when he took the life of lllrs. Hughes, his mother-in-

4l 
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law, he was in a constant state of nervous excitement, continued drinking, 
and had bottles of laudanum about his person, 1\lany witnesses de
scribe him as without sense, constantly talking non!:icnse, wild in 
appearance, and incoherent in speech. Some say be acted like a man 
drinking hard, was intoxicated, ancl once fell from a horse. Others de
scribed him as looking crnzy, talking to himself, his hands going, his 
head thrown back, walking to and fro, throwing bis head about, swing
ing bis arms, and wild, nervous, and extited. He would jump upon a 
cb::tir and begin to preach, and run off upon Charley Jones nnd his wife; 
said he was going to build to a tavern on the mountain, and a church 
beside it; claimed all the property about, and was evidently much out 
of the way. These appearances were pn.rticularly noticed on the 19lh 
day of June, the day of the homicide. He was then on Yery bad terms 
with his wife, yet seeking her and remonstrating with her, and on the 
afternoon of that day, be had beaten and abused her, chasing hC'r down 
stairs, and into the street, and then striking and kicking her until Sep· 
aratecl by others. Ue continued in this condition down into the night 
of the 19th, when he came to Mrs. Hughes' house, between nine and 
ten o'clock. Stepping inside of the door, he asked :Urs. Hughes if the 
fuss was settled ; said he had come down to settle it. She rose and 
told him to go away; told Lizzie to fetch a poker i said she would 
strike him if be did not go away. He stepped back. She picked up a 
stool, and told him if he did not go away she would level him with it. 
He said," I'll Je,,el you now," pu11ecl out a pistol, stepped forward and 
shot her. l\Irs. Ilughes twice exclaimed, "I am shot," and went back 
into the kitc:hen; while Jones was seized hy the persons present, and 
the pistol wrested from his hand. Between him and l\Irs. II ugh es there 
had been a state of good feeling before he took the laudanum, and she 
attended him upon the day when be was under its influence. He spoke 
of her as his best friend. His conduct towards his t1ife, her daughter, 
hall led Mrs . Hughes to resent it, and some feeling had arisen on the 
part of Jones i but after his arrest, he said he took the pistol to kill 
his wife, and the old woman bad got it. 

Looking then at the state of Jones' mind from the 10th until the 19th 
of June, and down to the very moment he fired the pistol 1 and also at 
the suddenness of bis quarrel, her call for the poker and lifting the 
stool, it seems to us a matter of grave doubt, whether bis frame of mind 
was such that he was capable either of deliberation or premeditation . 
It seems to have been rather the sudden impulse of a disordered brain, 
weakened by potations of laudanum and spirits, and of a distorted 
mind, led away from reason and judgment by dwelling upon the con· 
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cluct of his wife, influenc~cl by bis continued state of excitement. It. 
presented a case of the preparation of a weapon, and an undefined pur
pose of violence to some one, where the time for reflection was ample; 
but where the frame of mind was wanting, which would enable the 
prisoner to be fully conscious of his purpose, or the resolve to take the 
life of the deceased, with deliberation and premeditation . Yet it was 
clearly murder, done without sufficient provocation and without neces
sity, and in a frame of mind e'•incing recklessness, and that common
lnw mnlice, which distinguishes murder from manslaughter. There was 
error, therefore, in ascertaining the degree and sentencing to death. 

DRillm:ENNESS-DEGREES OF MURDER. 

SWAN v. STATE . 

[4 Humph.136.) 

In the Supreme Oo<irt of Tennessee, July, 1843. 

non. NATTIAN GREEN, } 
" 'VILLIA:\[ B. REESE, Judgts. 
" 'VILLIAl\l B. Tunu:Y. 

On t~~!,~~~~ioD of the degree of a murder evidence of the drunkenness of the prisoner le. 

The prisoner, was indicted for the murder of Sam.uel G. Moore, and 
convicted and sentenced to be banged. He appealed. 

Jarnifigan, for the prisoner. 
The Attorney-General for the State. 
REESE, J., delivered the opinion of the court. . . . . . . . . 
With regard to the charge of the court the record informs us as fol

lows: -
"The court, it was admitted on all sides, charged the law cor

rectly, with one exception, to wit: counsel for defendant requested the 
judge to state to the jury, that if the defendant was drunk at the time 
be inflicted the wound, it would reduce the crime from murder in the 
first degree to murder in the second degree. Butthecourtstated to the 
jury that drunkenness was no excuse or justification for any crime, and 
then read the act of Assembly to the jury, and left it to them to say, in 
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the event they should find the defendant guilty of murder in the first 
degree, in their verdict, whether there was any mitigating circumstance 
or circumstances." 

The court was asked to charge, as a matter of lnw, that drunkenness 
would reduce the crime of murder in the first degree to that of murd r 
in the second degree. The court, in reply, said that drunkenness is no 
excuse or justification for any crime. The legal correctness of the gen
eral statement of the court is abundantly sustained by a long and un
broken series of authority in ancient and modern times, and by none 
more strongly and fully than by this court in the case referred to in 
1\Iartin & Yergcr's Reports . Whatever ethical philosophy may make of 
the matter, such, probably, for stern reasons of policy and necessity, 
will ever remain the doctrine of criminal courts. But, although drunken
ness, in point of law, constitutes no excuse or justifi<.:ation for crime, 
still, when the nature and essence of a crime is made hy law to rlcpcnd 
upon the peculiar state and condition of the criminal's mind at the time, 
and with reference to the act done, drunkenness, as a matter of fact, 
affecting such state ·and condition of the mind, is a proper subject for con
sideration and inquiry by the jury. The question in such case is, whnt is 
the mental status 1 Is it one of self-possession 1 favorable to the formation 
of fixed purpose, by deliberation and premeditation, or ditl lbe act spring 
from existing passion, excited by inadequate provocation, acting, it may 
be, 011 a peculiar temperament, or upon one already excited by nrdent 
spirits. In such case it matters not that the prO\'OCation was inude
quate, or the spirits voluntarily drank; the question is, did the act pro
ceed from sudden passion, or from deliberation and premeditation? 
What was the mental status at the time of the act, and with reference to 
the act? To regard the fact of intoxication as meriting consideration 
in such a case, is not to hold that drnnkenness will excuse crime, but 
to inquire whether the very crime which the law defines and punishes 
has, in point of fact, been committed. If the mental state required by 
law to constitute the crime be one of deliberation and premeditation, 
:ind drunkenness or other cause excludes the existence of such mental 
stnte, then the crime is not excused by drunkenness or such other cause, 
but has not, in fact, been committed. Even in England, where the crime 
of murder in the first degree has not been created and defined by law, it 
has been held, in the case of King v. Grindley, 1 that, ''though voluntary 
drunkenness cannot excuse from the commission of crime, yet when -
as upon a charge of murder - the material question is whether an act is 
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premeditated, of done only with sudden heat and impulse, the fact of 
the party being intoxicated has been hi!kl to be a circumstance proper to 
be taken into consideration." And in Pennsylvania upon a statute 
similar to ours, I it has be.en held that" drunkenness does not incapaci
tate a man from forming a premeditated design of murder, but, as 
drunkenness clouds the understanding and excites passion, it may be 
evidence of passion only, and of want of malice and design." But the 
bill of exceptions informs us that the charge of the court was in all re
spects unquestionable except as to the point stated . ·we are, there
fore, to suppose that the court, when charging upon the nature and 
character of murder in the first degree, did charge whatever was proper 
upon the subject we have bt·en discussing; upon the whole, then we 
have felt it to be our duty to affirm the judgment in this case. 

DRUNKENNESS-- DEGREES OF MURDER--PREMEDITATION- DELIB
ERAT!ON - MANSLAUGHTER. 

PIRTLE v. STATE. 

[91Iumph.GG3.] 

In the Supreme Court of Tennessee, Apr-it Term, 1849. 

llon. NATHAN GnEEN, } 
11 \VJLLIA!ll B. TunLEY, Judges. 
I( ROBERTJ.l\IcKrnN.EY. . 

D runkenness- R elevant on Dellbera.tion and Premeditation. - Drunkenness works: 
no mitigation of the grade of the guilLof any one who has committed a criminal offence~ 
yetinacasewbereundcrthcactof 18'29,ch.23,sec.3,thcre mustbeadelibernteand 
premeditatedkilliogtoconstitutemurdcrin the1lrst degree, proof of drunkenness is 

:::~~=~:'~!~~~a~~~!~ :aiors!~~; t:~te~il~:;~~~t~na:~ur~e!e;i~!t~~c~~~~~:· ~: ~=~~o~f~~ 
As between the offences of murder in the second degree and manslaughter, the drunk
enness ot thc offendcr can form no lcgitimatesubject of inquiry; the killing voluntary, 
the offence is necessarily murder in the second degree, unless tlle provocation were 
suchastoreducetheoffcncctomanslaughter. 

This is an indictment against Pirtle, in the Circuit Court of :Madison 
County, for the commission of murder in the first degree by stabbing. 
The defendant was tried by n. jury and under the charge of the presid-

1 Pennsylvnniav. Mcf"all,.\dd.23T. 
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ing judge (READ) 1 he was found guilty, :incl the judgment rendered 
.against him. Ile appealed . 

M. Brown and Totten, for the plaintiff in error. 
The Attorney- General, for the State. 
TURLEY, J . , delivered the opinion of the court. 
The prisoner was convicted of the crime of murder in the !!lecond de

degree at the August term, 1848, of the Circuit Court of 1\Iadison; 
upon the trial it was proved that he was intoxicated, from the use of 
ardent spirits, at the time be committed the offence, and in relation 
thereto the judge charged the jury, 11 that the fact of such drunkenness 
could not be taken into consideration by them, unless the defendant 
was so far gone, ns not to be conscious of what he was doing, and did 
not know right from wrong." Out of this charge arises the point to be 
considered by the court in this case, and that is, how far drunkenness, 
in la.w, is a mitigation or excuse for the commission of offences. 

This is no new question, presented for the first time fol' considera
tion, but one of the earliest consideration in the Jaw of offences; one 
which bas been again and again adjudicated hy the courts of Great 
Britain and the United States, and, as we comprehend, with a consis
tent uniformity rarely to be met with in questions of a like interest and 
importance. Upon the subject we have nothing to discover, no new 
principle to lay down, no philosophical investigation to enter into, in 
relation to mental sanity or insanity, but only to ast:crtain how the law 
upon this subject hns been heretofore adjudged, and so to adjudge it 
ourseh1es. Lord IIALE in his History of the Picas of the Crown, l says: 
"The third sort of madness is that which is dem,entia a.ff'ectata, namely, 
drunkenness. This vice doth deprive a man of reason 1 and puts many 
men into a perfect but temporary frenzy; but by the laws of England, 
such n. person shall have no privilege by his voluntarily contracted mad· 
ne>1s, but shall have the same judgment as if he were in his right senses.'' 
In the case of Reniger v. Fogossa, 2 it was lnid down as a rule, ''that H 
:a person that is drunk kills another, this shall be felony, and be shall be 
banged for it; and yet he did it through ignorance i for when he was 
drnnk be had no understanding or memory; but inasmuch as that ig
norance was occasioned by his own act and folly, and he might have 
avoided it, be shall not be privileged thereby." Lord CoKE in bis first 
Institute,3 says: "As for a drunkard, he is volu11tarius dcemon, he hath 
no prhilege thereby; but what hurt or ill soever he doth, his drnnken-

lp.:12. ~ J>. '.!li. 
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ness doth aggregate it." In Be'l:erly's Case, 1 it was held, "that altliough 
he who is drunk, is for the time n011. compos nientis, yet his drunkenness 
doth not mitigate his act or offence, nor turn to his avail." Hawkins 
in liis Pleas of the Crown 1

2 says : "Jle who is guilty of any crime wlrn .. t
cver through his voluntary drunkenness, shall be punished for it as 
much as if be had been sober." Blackstone in the fourth book oi bis 
Commentaries 1J says: ''As to artifi<.:ial voluntarily contracted madness, 
by drunkenness or intoxication, which deprives men of their reason, 
and puts them into a temporary frenzy, our law looks upon this as an 
aggravation of the offence, rather than an excuse for any criminal be
havior. The law, considering how easy it is to counterfeit this excuse, 
and how weak an excuse it is, though real, will not suffer any man thus 
to pridlege one crime by another.•• So Russell, in his Treatise on 
Crimes," says: "'Vi th respect to a person 110n compos me11tis from 
drunkenne~s, a species of madness which lrns been termed dementia 
a.ffectata, it is a settled rnle, that if the drunkenness he voluntary, it 
cannot excuse a man from the commission of any crime; but on the 
contrary must be considered as an aggravation of whatever he does 
amiss?" In the case of Cornwell v. State of Tennessee,s the able judge 
who delivered the opinion of the court, in speaking upon this subject, 
uses the following ernplrn.tic language: u A contrnry doctrine ought to 
be frowned out of circulation, if it has obtained it, by every friend to 
virtue, peace, quietness, and good government. All the civilized gov
ernments mllst punish the culprit who 1·elics on so untenable a defence, 
and in doing so they preach a louder lesson of morality, to all those who 
are addicted to intoxication, and to parents, and to guardians, and to 
youth, and to society, than comes in the cold nbstrn(•t from pulpits." 
To the justice and correctness of these remarks, all who Lave had ex
perience in the aunals of crime can bear testimony. It is only at the 
present term of the court that we have seen it pro,·en that an offender, 
a short t ime before the perpetration of a horrid murder, inquired of a 
grocery-keeper, what kind of liquor would make him drunk soonest, 
and swallowed thereupon a bumper of brandy. 'Ye have had three 
cnscs of murder, and one of an assault with intent to murder, before us 
at this term of the court, in every one of which there were convictions in the 
Circuit Court, and nffirmances in this; every one of which is of aggravated 
character, and in every one of which the perpetrator at the time of the 
commission of the offence was laboring under clementia a.O"ectata, d.rllnken· 

14.Rcp. 
~ n. 1ch.1 , acc. 6. 
•p.26. 

i Vol. l,p .. 7. 
& Mart.&Ycrg.1,7,14~. 
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ness; an awful illustration of the necessity of holding the law, as it has 
been adjudged upon this subject. There is, in our judgment, no con
flict of authority upon this point of law i every case which may hnvc 
such appearance, being a case of exception in the applic!ltion of the 
rule, or a case of no authority upon the subject. Lord Ilale in his 
work before referred to 1

1 says: " If by means of drunkenness, an 
habitual or fixed madness be caused, that will excuse, though it be 
contracted by the vice and will of the party; for this hahitual or fi.."ted 
frenzy puts a man in the same condition, as if it were contracted at first 
involuntarily.'' And it was to this principle the circuit judge was allud
ing when he charged the jury in the present case, that the drunkenness 
of the prisoner could not be taken by them into consideration, unless 
he were so far gone as to be unconscious of what be was doing 1 and did 
not know Tight from wrong; in saying whic:h be put the case most 
favorable for the prisoner, for a man may be intoxicated so as to be un
conscious of what he is doing and not know right from wrong; and yet 
not have contracted an habitual and fixed frenzy, the result of intemper
ance, of which Lord llale is speaking above. The case of Rex v. 
Grindley, decided at "'orcester,2 by HOLROYD, J., not reported, but re
ferred to by Russell in his works upon Crimes,3 and now insisted upon 
by the prisoner as putting the circuit judge in the wrong in his charge 
to the jury, and holding different principles upon this subject, is ex
pressly overruled 11y PARKE and LITTLEDALE, Judges, in the case of Rex 
v. Carroll, 4 and if it were not, it is an anomalous case; and perhaps 
was not intended or considered by ITOI.ROYD, to be in conflict with prin
ciples so well and so long settled. The case ns stated by Russell, bolds 
that, "though voluntary drunkenness cannot excuse from the commis
sion of crime, yet when upon a charge of murd~r, the material question 
is whether an act was premeditated, or done only with sudden heat and 
impulse, the fact of the party being intoxicated is a circumstance proper 
to be taken into consideration." Now, in relation to this principle as 
thus 1n.id down, it may be observed that cases may arise even of mur
der at common law, in which it would be proper to receive such proof 
as explanatory of intention. To constitute murder at common law, the 
killing must have been done with malice aforethought; the existence of 
this malice necessarily implies the absence of all circumstances of jus
tification, excuse, or mitigation al'ising from adequate provocation; and 
this malice is either express or implied i express when it has been per-

1 Part.1,ch.4. 
2sum.Ass.1819. 

3p. 8. 
t 7C.&P.H.5. 
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petrated by poison, lying in wait, or other deliberate and premeditated 
manner, implied from the nature of the weapon, the violence of the as
sault, and the inadequa<"y of the provocation. It may become impor
tant in a case to know whether poison which bas been imbibed, was 
administered knowingly and designedly, or accidentally; and if it be 
wilful, which it is in the case of the administration of a medicine, there 
being two on the table, one a poison, the other not, and the poison being 
administered, is not the fact that the person who administered it, was 
drunk at the time, legitimate proof for the purpose of showing that it 
was a mistake which a dmnken man might make, though a sober one 
would not? This would not be to protect him from the punishment for 
this crime, but to show that he bad not given the poison premeditatedly, 
and therefore was guilty of no crime. So if the question be whether 
the killing is a murder or manslaughter, the defence being adequate 
provocation, and it be doubtful whether the blow be struck upon the 
provocation or upon an old grudge, it seems to us proof that the pris
oner was drunk when he struck the blow is legitimate, not to mitigate 
the offence, but in explanation of the intent, that is whether the blow 
was struck upon provocation, or upon the old grudge; for the law only 
mitigates the offence to mansbugbter, upon adequate provocation, out 
of compassion to human frailty; and therefore, though there be a<le
quate cause for such. mitigation, yet if in point of fact, one avail himself 
of it to appease an old grudge, it is murder, and not manslaughter; and 
in all such cases the question necessarily is, whether the blow was 
stricken premeditatedly, or upon the sudden beat and impulse produced 
by the provocation, and the fact of the self-possession of the perpetrator 
of the crime, is very material in a conflict of proof upon the subject. 
If this be the intent of the opinion of lloLHOYD in the case of Rex v. 
Grindley, we are not prepared to hold that it is not law. Bu~ if it be 
understood to hold that a killing may be mitigated from murder to man
slaughter in consequence of the drunkenness of the perpetrator, thereby 
making that adequate provocation, in the case of a drunken man, which 
could not be so in the case of a sober one, we are prepared to hold with 
PARKE and L1TTLEDALE, that it is not law. The case of Swan v. 
State l bas also been relied upon as containing doctrine adverse to that 
as above stated, upon the subject of drunkenness as a defence in mimi
nal cases. This is not so. That case expressly recognizes the correct· 
ness of the proposition upon this subject as laid down in this opinion, 
with an exception which necessarily exists under our statute classing 

'411ump.I36. 
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murder into two degrees. The judge who dcliverc<l the opinion in that 
case, says: ''The court was asked to charge as a matter of fa.w, thnt 
drunkenness would reduce the crime of murder in the first degree, to 
that of murder in the second degree. The court, in reply, said 
that drunkenness is no excuse or justification for any crime. The 
legal correctness of the general statement of the court is abun~ 
dantly sustained by a long and unshaken series of authorities in ancient 
and modern times, and by none more strongly and fully than by this 
court, in the case referred to in Martin's & Yergcr's Reports. ·what
ever ethical philosophy may make of the matter, such probably for stern 
reasons of policy and necessity, will ever remain the doctrine of criminal 
courts. But although drnnkenness, in point of hw, constitutes no ex
cuse or justification for crime, still, when the nature and essence of a 
crime is made to depend by law, upon the peculiar state and condition 
of the criminal's mind at the time, and with reference to the act done, 
drnnkenness, as a matter of fact affecting such state and condition of 
the mind, is a proper subject for consideration and inquiry by the jury. 
The question in such case is, what is the mental status? Is it one of 
5.elf-possession favorable to the formation of a fixc(l purpose, by de
liberation and premeditation, or did the act spring from existing passion 
excited by inac\equate provocation, acting, it may be, on a peculiar 
temperament, or upon one already excited by ardent spirits. In such 
case it matters not that the provocation was inadequate, or the spirits 
voluntarily drank; the question is, did the act proceed from sudden 
passion, or from deliberation or premeditation. Whnt was the mental 
status at the time of the net, and with reference to the act? To regard 
the fact of intoxication as meriting consideration in such a case, is not 
to hold that drnnkcnness will excuse crime, but to inquire whether the 
very crime which the law defines and punishes, has been in point of f::tct 
committed . If the mental status required by law to constitute crime be 
one of deliberation and premeditation, 'fl.nd drunkenness or other cause 
excludes the existence of such mental state, then the crime is not excused 
by drunkenness or such other cause, but bas not in fact been committed." 

This reasoning is alone applicable to cases of murder under our net 
ot 1829,I which provides" that all murder committed by menns of poi
son, lying in waa, or any other kind of wilful, deliberate, malicious, and 
premeditated killing, or which shnll be committed in the perpetration, 
or attempt to perpetrate any arson, rape, robbery, burglary, or l:irceny, 
shall be deemed murder in the first degree, and all other kinds of mur
der shall be deemed murder in the second degree .. , Now this is draw-

1 ch.'.lp.23. 
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ing a distinction unknown to the common law, solely with a Yiew to the 

punishment i murder in the first degree being punishable with death, 

and murJcr i11 the second degree by confinement in the penitentiary. 

In order to inflict.the punishment of death, the murder mu~t h::i.Ye been 

committed wilfully, deliberately, maliciously, and premeditatedly; this 

state of mind is con<:lusively proven when the dPath has been inflicted 

by poison, or by lying in wait for that purpose; but if neither of these 

concomitants attend the killing, then the state of mind necessary to 

constitute murder in the first degree, by the wilfulness, the deliberation, 

the maliciousness, the premeditation, if it exist, must be otherwise 

proven i and i{ it appear that there was sudden prm·ocation, though not 

of such a character as at common law, to mitigate the oifencc to man

sln.ughter, and the killing thereupon takes pbce by sudden heat and 

passion, and without deliberation and premeditation, although the com

mon law would presume malice, yet it is under the statute murder in 

the second degree, and not to be punished by death. 

Then it will frequently happen necessarily, when the killing is of such 

a character as tile common law designated as murder, and it has not 

been perpetrated by means of poison, or by lying in wait, that it will he 

a Yexed question whether the killing bas been the result of sudden pas

sion, pro<luccd by a cause inadequate to mitigate it to manslaughter, 

but still sufficient to mitigate it to murder in the second degree, if it be 

really the true cause of excitement, or whet.her it has been the result of 

deliberation and lJrcmeditation i nnd in nil such cases whatever fact is 

calculated to cast light upon the mental status of tlie offender is legiti

mate proof i and, among others, the fact tliat he was at the time drunk, 

not that this will excuse or mitigate the offence if it were clone wi1fully 1 

deliberately, maliciously, anti premeditatedly (which it might well be, 

though the perpetrator was drunk at the time) i but to show that the kill

ing did not spring from a premeditated purpose, but sudden passion 

excited by inadequate pro,·ocation, such as might reasonably be ex

pected to arouse passion and beat to the point of laking life, without 

premeditation and deliberation. This distinction never cnn <'xist except 

between murder in the first and murder in the second degree under our 

statute. It is upon such distinction the remarks of the judge in the 

case of Swan v. State are based, ancl by it they are to be confined. 

Thus far we recognize their justness, but can extend them no further. 

If a. drunken nwn commit wilful, delibcrnte, malicious, nn<l premedi

tated murder, he is in legal estimation guilt.y as if be were sober. If 

he do it by means of poison knowingly administered, or by lying in 

wait, these facts are as conclush·e evidence against him as if he bad 

been sober. If from the proof, in absence of such lying in wait, or 
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administering the poison, it shnlI appear that the killing was wilful, 
deliberate, malicious, and premeditated, be is guilty as tbough he was 
sober. But in ascertaining the foct of such intention, all the concomi
tant circumstances shall be beard, in order to enable the jury to judge 
whether such deliberate, wilful , malicious, and premeditated design 
existed, or whether the killing was not the result of sudden heat and 
passion, produced by a sudden and unexpected controversy between 
parties, but of such a character as not to mitigate the slaying to man
slaughter. As between the two offences of murder in the second 
degree, and manslaughter, the drunkenness of the offender can form no 
legitimate matter of inquiry; the killing being voluntary, the offence is 
necessarily murder in the second degree, unless the provocation were of 
such a clrn.racter as would at common law constitute it manslaughter, 
and for which latter offence a drunken man is equally responsible as a 
sober one. 

We think that the circuit judge committed no error in his char6e to 
the jury in this case, and affirm the judgment. 

DRUNKENNESS-DEGREES OF MURDER-DELIBERATION AND PRE-
MEDITATION. . 

C~rnTWRIGIIT v. STATE. 

[8Lca, 377.] 

In the Supreme Court of Tennessee, December Term, 1881. 

Hon. JA:\IES W. DEADERICK, Chief Justict. 

11 
PETER TLTRXEY1 } 

11 Ronr:n-r McFARLAJ.."D, · 
11 W1U.IA:\I F. COOPER, Judges. 
11 TnO:\IAS J. FREEi\JA.~, 

DrunkenneSB-Degrees of Murder-Deliberation and Premedita.tion.-lf aper· 
son is so drunkn.s to beine:i.pable of forminga.premcdilatedanddelibcratelntentto 
kill,heeannotbe guilty of murder in the first degree. But where drunkennessdoea 
notexisttothisextent,tllcjurymayeonsideritwithalltheotbcrfactstosee(l)wbether 
the purpo~e to kill was formed in passion produced by a cause operating upon a. mind 
excited with liquor-not such adequate provocation as to reduce the crime to man· 
slaughter,- but it mayreduee ittomurdcrinthe second degree; (2) whether the 
pu~pose was fo"!1ed with deliberation and premeditation, for a drunken man may be 
guilty of murdcrrntheilrstdegree. 

APPEAL JN ERROR from the Circuit Court of Macon County. N. W. 
McCONNELL, J. 
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The Facts iu the Ca~c. 

J. L . Roach, and J . C. Guild, for Cartwright. 
Attorney-General Lea, for the State. 
McFARLAND, J., delivered the opinion of the court. 
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The prisoner appeals to this court from a j uclgment of death pro
nounced against him by the Circuit Court of l\Iacon County for the 
murder of Hugh Sanders. 

The prisoner was irnlicted in said court in January, 1879, for stealing 
a demijohn of wine from a church, was tried and acquitted, in April, 
1879; the deceased was a witness against him on the trial. Out of this 
affair the animosity between the parties probably originated. They 
were both young men, the prisoner living in the town of Lafayette -
the deceased within a mile or two of the town. Sometime after the 
trial-precisely how long is not shown-the prisoner left the county 
and remained away until a short time before the killing. It is claimed 
for the defence that he left from fear of the deceased. There is proof 
by several witnesses, that from the time of the trial until shortly before 
the killing the deceased rua<le threats against the prisoner on several 
occasions. In only one instance does it appear that the threat was 
communicated to the prisoner,-this was before he left the county. The 
threats in some instances were in substance that the deceased had heard 
that the prisoner was going to charge the stealing the wine on him, and 
if be did he would kill him. On other occasions, he said they could not 
both live in the same county; that he expected a. difficulty with him 
and he would be ready for him . One threat was proven to have been 
made the day before the killing i but ns already stated, there is no proof 
that any of these threats were communicated to the prisoner except in 
the one instance. One witness proves that a week or ten d:i.ys before 
the killing they met at a spring in Lafayette, when the deC'casccl made 
some hostile demonstration, ancl as the witness thought, was about to 
draw a. knife, and intimated that he would see the prisoner again. 

The killing occurred on the 13th of October, 1880, in the town of 
Lafayette. An hour or two before the killing, se,'cral young men, 
including the prisoner and cleccasecl, were in front of Johnson's hotel. 
They were engaged in playful conversation . The prisoner bad a gun, 
and in the language of the ;witnesses " was drinking" or bad been 
drinking. One of the young men asked him " if carrying a gun made 
him drunk, if it did be would get him one," and deceased said, " if it 
makes you drunk, pass it around and we will all take a spree " The 
prisoner did not seem to take offence at the language. The company 
separated, the prisoner and deceased going in different directions. 
Within an hour or two, deceased and two other young men retw·ned, 
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and with Johnson, the proprietor of the house, were on the pnYement in 
front of the hotel, the deceased sitting in a chair leaning back ngninst 
the house. The prisoner was seen coming townrds them, still carrying 
the gun. Johnson asked clcce:lsed if be was not uneasy for fenr the 
prisoner would attack him, he said: "No, we bad hcen at outs, but we 
have agreed to drop it, and we speak when we pass." Prisoner cnme 
up, when near where the parties were sitting, turned a little off the 
pavement and came around .. lirectly in front of the deceased, brought 
down his gun, and said, "G-d d-n you, I suppose you haYe got. 
something against me,.. and instantly fired and shot the deceased 
through the body, from the effects of which he died in a few hours. It 
is fully proven hy the three witnesses present that the deceased was 
unarmed and making no dcmon3tration whatever, - the gun was very 
clm;e to him when fired. The prisoner walked a short distance, 
then started to run across n. field lrnt was captured and brought back. 
It was proven by nearly all the witnesses that the prisoner was in the 
habit of drinking too much. The father, mother and sister of the pris
oner prove that he bad hccn drinking for perhaps three yenrs, and their 
testimony indicates that at times he was subject to delirium tremcns. 
They express the opinion tlrnt be was not of sound mind; but the effect 
of their testimony is that he at times had delirium tremens from the use 
of ardent spirits. The other witnesses say he was snne on the day of 
the killing, and in fact was sane at all times. llis father says he was 
wild and very drunk, nnd out of his mind on the day of the killing, -
worse than he hnd seen him for months. The mother says be at times 
seemed very much depressed, nnd said deceased, " charging him with 
stealing the wine: had put him below the respect of decent people." 
The witnesses pretty much all agree that the prisoner "was drink
ing'' the day of the homicide, but to what extent he was under the 
influence of liquor their testimony differs somewhat. The witnesses for 
the State pretty generally say that he was " drinking, but not drunk; " 
hut that be was to some extent under the influence of liquor ful1y 
appears. Prisoner's father, who was postmaster, proves that shortly 
before the killing the deceased cnme into bis office, ancl asked for a 
letter, had his bands in bis pockets, looked all around and walked hur
riedly off. In a few moments prisoner came in, witness told him that 
deceased had been in, ball1is hands in bis pockets, that he did not like 
his conduct, and feared mischief, and told prisoner that he bad better 
go borne ; be said he would as soon as he saw Willie Claiborne. He 
went out and shortly afterwards the killing occurrerl. A very short 
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time before the killing, prisoner was seen looking in at Claiborne's 
store, as if looking for some one. 

This is a sufl1cient outline of the case for a proper understanding of 
the questions presented for our decision. 

Upon the subject of drunkenness the court charged the jury as fol
lows: "Voluntary drunkenness is no excuse for the commission of a 
crime, but it may be looked to to ascertain whether the offence bas been 
committed or not. 'Ve have seen that to commit murder in the first 
degree the killing must be done wilfully, deliberately, premeditately, 
and with malice aforethought. This requires certain states of the mind, 
and the question of the intoxication of the prisoner may be looked to, to 
sec whether at the time of the killing he hact these states of mind. 'Vas 
be so intoxicated that he was incapable of giYing the consent of his 
will to the killing, or of deliberating and premeditating the deed i if he 
was, then he cannot be guilty of murder in the first degree. But if he 
was capable of willing, deliberating and premeditating the deed then be 
is capable of committing murder in the first degree, notwithslanding his 
intoxication, and it can be no excuse for him. The only effect that 
voluntary drunkenness can have in any event, is to reduce the crime from 
murder in the first to·mnrder in the second degree. lt is never ground 
of entire justification, except it amounts to insanity, as will hereafter be 
explained to you.,, 

Again the judge says:'~ If you believe, beyond a reasonable doubt, 
he (the prisoner) shot Sanders in malice, not intending to kill him but 
did do it, or if you find he was so intoxicated that he wns not cnpablc 
of that deliberation or premeditation necessary to mnke murder in the 
first degree, or you have a reasonable doubt how this is, you should find 
him guilty of murder in the second degree." This is the entire charge 
upon this subject. 

In the case of Haile v. State, 1 the charge was as follows: '~Voluntary 

drunkenness is no excuse for the commission of crime, on the contrniy 
it is considered 11y our law as ra.ther an aggravation. Yet if the dcfen<l
ant was so deeply intoxicated by spirituous liquors at the time of the 
killing as to be incapable of forming in bis own mind a design, deliber
ately and premeditately to do the act, the killing under such a state of 
intoxication would only be murder in the second degree." 

Upon a conviction for murder in the first degree the above charge was 
held to be erroneous. Judge GREEN in delivering the opinion of the 
court, quotes from Judge REESE in Sican v. State, 2 as follows: "But al-

1 uaumpb.15..J. ~ t Humpb.136. 
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though drunkenness in point of lnw constitutes no excuse or justification 
for crime, still when the nature and essence of the crime is made to de
pen<l by law upon a peculiar state and condition of a criminal's mind at 
the time with reference to the act done, drunkenness as a matter of fact 
affecting such state and condition of mind, is a proper subject for con
sideration and inquiry by the jury. The question in such case is what 
is the mental status? Is it one of self-possession favorable to fixed pur
pose of dclibern.tiou and premeditation, or did the act spring from ex
isting passion, excited by inadequate provocation acting it may be on a 
peculiartemperament or upon one already excited by ardent spirits? In 
such case, it matters not that the provocation was inadequate, or the 
spirits voluntarily drank; the question is did the act proceed from sudden 
passion or from deliberation or premeditation, what was the mental 
status at the time of the act and with reference to the act? To regard 
the fact of drunkenness as meriting consideration in such a case is not 
to bold that drunkenness will excuse crime, but to inquire whether the 
very crime which the law defines and punishes bas been in fact com
mittecl." Judge GREEN says: "In these remarks the court intended to 
be understood as distinctly indicating that a degree of drunkenness by 
which the party was greatly excited, and which produced a state of mind 
unfavorable to deliberation and premeditation although not so excessh·e 
as to render the party absolutely incapable of forming a deliberate pur
pose, might be taken into consideration by a jury in determining whether 
the l...i11ing was clone with deliberation or premeditation." Judge GREEN" 

also quotes from Judge TURLEY, in Pirtle v. State, 1 to the effect that it 
will often be a question 11 whether the killing has been the result of sudden 
passion excited by a cause inn.dcqun.tc to reduce it to manslaughter, but 
still sufficient to mitigate it to murder in the second degree. • • • 
In such cases, whatever will throw light upon tbe mental status of the 
offender is legitimate, and among other things the fact that he was drunk; 
not that this will excuse or mitigate the offence, if it was done wilfully, 
deliberately, maliciously and premeditatedly (which it might well be 
though the perpetrator was drunk), but to show tho.t the killing did not 
spring from a premeditated purpose, but sudden passion excited hy in
adequate provocation such as might reasonably be expected to arouse 
sudden passion and heat to the point of taking life without premeditation 
and deliberation ." Judge GnEEN1 in commenting on the above extract, 
in substance and effect says 1 

t the degree of drunkenness which will shed 
light on the mental status of the offender, i:; not alone that excessive 

1snumph. 
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state of intoxication which deprives the party of the capacity to frame 
in his mind a design deliberately and piemedit:itedly to do an act, but 
in addition any degree of intoxication that may exist, in order that the 
jury mny judge in ''iew of such intoxication, in connection ·with all the 
facts and circumstances, whether the act was premeditatedly and de
liberately done." Following these authorities is the case of Lancaster 
v. State, 1 which was an indictment for an assault to commit murder in 
the first degree, this court held the following charge to be erroneous, to 
wit: ' 1 If defendant bad been drinking much or little it would be a cir
cumstance for the jury to look to for the pnrpose of ascertaining 
wbetherthedefendant's mind was so influenced hy liquor as to incapacitate 
him from forming a deliberate and premeditated design, that is, bis mind 
so much iafluenced by liquor as to be incapable of contemplating the re
sult of bis acts, and if this was the condition of his mind he could not be 
convicted of n.n assault with intent to commit murder in the first degree; 
but if his mind was not in that condition and was not so much influenced 
by liquor to as to prevent him from forming a deliberate and premedi
tated design, drunkenness would then be no excuse and would not lessen 
the crime. 

The rule to be abstracted from these cnses is about this: if drunken
ness exists to such an extent as to render the defendant incapable of 
forming a premeditate<l and deliberate design to kill, then of course he 
cannot be guilty of murder in the first degree i still, if the drunkenness 
be not of this extent, nevertheless the jury may consi<ler this drunken
ness in connection with all the facts, to see whether the purpose to kill 
was formed in passion produced by a cause operating upon a. mind ex
cited with liquor- not such adequate cause as would reduce the killing 
to mansb.ughter- but nevertheless such as produced passion in fact, 
and reduce the hilling to murder in the second degree; or whether, not
withstanding the lirunkenness, the purpose to kill was formed with de
liberation nnd premeditation, for a drunken man may be guilty of mur
der in the first degree if the drunkenness be not to such an extent as to 
render his mind incapable of deliheration and premeditation. The con
viction for murder in the first degree was affirmed in Swan's Oase, 2 

although be was intoxicated at the time. 
We are constrained to hold upon the rule as thus established by these 

authorities, that the portion of bis Honor's charge above set forth is 
erroneous. The jury were correctly told that if the prisoner was so in
toxicated as to be incapable of deliberating and premeditating the deed 

1 2Lea,673. 

42 

14.Humpb.136. 
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be could not be guilty of murder in the first degree i on the other band. 
if, notwithstanding bis intoxication, be wns capable of deliberation and 
premeditation, then he might be found guilty of murder in the first de
gree. This was all well enough ; but the error is in making the whole 
effect of the prisoner's intoxication in reducing the hilling to murder in 
the second degree depend upon whether the drunkenness was to such an 
extent as to render the prisoner incapable of delibcrn.tion and premC'dita
tion; whereas as we have seen a degree of intoxication short of this 
may, when taken in connection with the other facts, show that the killing 
resulted from a purpose formed in passion, and not deliberately and 
premeditatedly; and although there be no ::dcquate provocation to re
duce the offence to manslaughter, yet if in this mode the want of delib
eration and premeditation appear, it may be reduced to murder in the 
second degree. 

In a case involving life we <lo not feel at liberty to overlook this error, 
whatever we might think of the facts. The prisoner is entitled to a cor
rect exposition of the bw. 

The judgment must therefore be reversed, and the case remanded for 
anew trial. 

DRUNKENNESS - DEGREES OF MURDER-NEED NOT BE "EXCES
SIVE" TO BE AN EXCUSE. 

LANCASTER v. STATE. 

[2Lea, 575.] 

In the Supreme Court of Tennessee, April Term, 1879. 

Ho~. J;,;~~~<~l~~~,~~RICK, }Chief Justice. 

" llOllER'I' :MClfARLAND 
" WILLIA.\[ F. COOPER: Judges. 

'' TUOM.\S J. FREE:\l.4.~' 1 

Drunkenness-Need not be Excessive to be an Excuse.- Upon a trial for m.irder in 
tbefiutdegreeoranas!aultwithintenttocommitmurdcrinthefirstdegree,drunken· 
Desstoanyextentisrelevant. Thoughitmaynotbesoexcessiveastorendertherms· 
oner incapable of deliberating, yet it m2y have excited him and produced a 1ta.teof 
mindunfa\·orablelopremedit11.tionn11ddelil>eration. 

APPEAL from the Circuit Court of Henderson County. 
E. L. Bullock, for Lancaster. 
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Attorney-General Lee, for the State. 
Dr.ADERICK, C. J . , delivered the opinion of the court. 
The defendant was co1wicted for assault with intent to commit mur

<ler in the first degree, and sentenced to fifteen years' imprisonment in 
the penitentiary. Ile has appealed from the judgment, and assigns er
ror in the charge of the court. 

The evidence shows that the prisoner was under the influence of liquor 
when the offence was committed. The circuit judge charged the jt.ry: 
"If defendant had been drinking, much Ot' little, it would be a circum
stance for the jury to look to for the purpose of ascertaining whether 
the defendant's mind was so influenced by liquor as to incapacitate him 
from forming a deliberate anrl premeditated design, that is, his mind 
was so much influenced by liquor as to be incnpahle of contemplating 
the result of his acts, and if this was the condition of his mind, he could 
not be convicted of an assault with intent to commit murder in the first 
degree; but if his mind was not in th:1t condition, and was not so much 
influenced by liquor as to prevent him from form ing a deliberate and 
premeditated design, drnnkenness would then be no excuse and would 
11ot lessen the crime." 

In Su;an v. State, 1 Judge REESE, while very strongly stating the 
doctrine that " cl!'unkenness is no excuse for crime," adds that " when 
the nature and essence of a crime is made by law to depend upon the 
peculin.r state and condition of the criminal's mind at the time, and with 
reference to the act clone, dmnkenness, as a matter of fact, is a proper 
subject for consideration and inquiry by the jury. The question in such 
case is, what is the mental status? Is it one of self-possession, favora
ble to the formation of a fixed purpose by deliberation and premedita
tion, or <lid the act spring from existing passion, excited by inadequate 
provocation, it may be, on a peculiar temperament, or upon one already 
excited by ardent spirits?" 

In 9 I-Iumphrey,2the conviction was for murder in the second degree, 
and it was held that the drunkenness of the offender in the case of mur
der in the second degree, or manslaughter, can form no matter of legit
imate inquiry, but that it is material where the inquiry is whether the 
acts were done with deliberation or premeditation . In the case of Haile 
v. State,3 a charge very similar to the one in this case was held errone
ous. The circuit judge had instructed the jury: ''If defendant was so 
<leep1y intoxicated as to be incapable of forming in his mind a design 
deliberately and premcditatcly to kill," this would reduce the killing 
to murder in the second degree. 

1 4 llumph.136. ~ 11 liUD'lpb, 154. 
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Judge GREEN, in crJmmenting on the opinion of Judge REE E in the 
case in 4 Humph., says: "The court intended to be understood as dis
tinctly indicating that a degree of drunkenness by which the party was
greatly excited, and which produced a state of mind unfavorable to de
liberation and premeditation, although not so excessive as to l'enrler the 
party absolutely incnpable of forming a deliberate purpose, might be 
taken into consideration by a jury in determining whether the killing 
·were done with premeditation and deliberation." In that case, ns in 
this, the Circuit Court told the jury that intoxication could not thus re
duce the offence, unless it existed to such a degree as to render the of
fender absolutely incapable of forming such a design. 

All the cases cited hold that a drunken man may premeditate and 
deliberate, yet they bold that the evidence bf the fact of intoxication is 
proper to go to the jury, when they are to find whether the act in ques
tion was done with deliberation and premeditation, and that the jury 
may determine whether the act is the result of deliberation and premed
itation, or of passion aroused by inadequate provocation. 

We are of opinion that the charge was erroneous in the particular in
dicated an<l the judgment will be reversed. 

INTOXICATION-WIIEN NOT RELEVANT ON DEGREE OF CRIME 

STATE v. TATRO. 

[50Vt.483.J 

In the Supreme Court of Vermont, January Term, 1878. 

non . HOMER E. ROYCI~, } 
" TIMOTHY P. REDFIELD, 
" JONATIL\X ROSE, Judges. 
11 WALTER C. Dl:NTON 1 

Intoxication- When not Relevant on Degree of Crime. - Where a murder Is done by 
some kind of wilful, deliberate and premeditated killing other than by means of poi.Ion 
orlyinglnwait,thedegreeot theoffc1we isnotle<:sened by proof that at the limeh 
was committed the prisoner was intoxicated, any more than it would he if it had be•n 
perpetrated by means of poisonorbylyinginwait. 

The prisoner was indicted and conYicted of the murder of Alioe But-
ler. Ile appealed. 
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The English Cases. 

G. A. Ballard, William F<trrington and F. W. ],fcGettrick, for the 
prisoner. 

JI. R. Start, and H. S . Royce, for the State. 
Ri!:DFlELD, J. : 
(Omitting other questions . ) 
The more importn.nt question arises upon the charge of the court upon 

the effect of intoxication upon the grade of the offence. The comt 
charged the jury that voluntary intoxication could neither excuse nor 
mitigate the offence. There is, perhaps, no principle or maxim of the 
common law of England more uniformly adhered to than that voluntary 
drunkenness does not excuse or palliate crime. Lord Coke, in his 
Institutes, declares that "whatever hurt or ill he doth, his drunkenness 
cloth aggravate it. " 1 And in bis Reports,2 he says: "Although he that. 
is drunk is for the time non compos mentis, yet his drunkenness doth not. 
extenua.te his act or offence, nor turn to his avail." And Sir Matthew 
Hale, eminent alike for his humanity and learning, says of drunkenness, 
which he calls dementia a.ffectata: H This vice doth deprive men of 
the use of reason, and puts many men in a perfect Out temporary 
frenzy; * * • but by the laws of England, such a person shall have 
no privileges by his voluntary contracted madness, but shall have the 
same judgment as if he were in his right senses. And Lord Bacon, in 
his "Maxims of the Law," 3 in that comprehensive language which 
clearly defines, and gives the reasons for th.e rule of law, thus asserts the 
doctrine: "If a madman commits a felony, he shall not 1ose his life for it 
because his infirmity came by act of God; but if a. drunken man commit 
a. felony he shall not be excused, because the imperfection came by his 
own default." In Burrow's Case, 4 HOLROYD, J., thus defines the ru1e: 
"It is a ma...""\:im in the law that if a man gets himself intoxicated be is 
answerable to the consequences, and is not excusable on account of any 
crime he may commit when infuriated with liquor, provided ~e was pre
viously in a fit state of reason to know right from wrong." And the 
cases of Rex v. Grindley anll Rex v. MeakinS show the uniformity of this 
rule in the courts of England. In the case of People v. Rogers 6 the 
Supreme Court bad reversed the conviction of Rogers, on the ground 
that the court had excluded the evidence of the respondent's drunken
ness, as affecting the criminal intent. But the case was, by writ of 
error, carried to the Court of Appeals and the whole law upon that sub
ject was reviewed and canvassed with great learaing and ability by 

l 3Thomas'CokeLit.48. 
: ::;:~l.cy's Case, 4 Coke, 1'?3 b, 125 a. 

4 1 Lewin, 7.5, A. D. 1823. 
'7C.&P. 29i. 
•1SN.Y.9. 
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Chief Justice DENIO and HARRIS, J. IIAnn1s, J., says: "The Supreme 
Court seem to have understood that in all cases where without it tbc 
law would impute to tlle act a criminal intent, drunkenness would be 
:wailable to disprove such intent. I am not aware that such a doctrine 
has before been asserted. It is certainly not sound. The adjudica
tions upon the subject, both in England and in this country, arc numer
ous and characterized by a singular uniformity of language and doctrine. 
They all agree that where the net of killing is unequivocal and unpro
voked the fact th::i.t it was committe1l while the perpelrntor was intoxi
cated cannot be allowed to affect the legal character of the crime." 
But it is insisted that under the statute which makes " degrees" of 
murder, drunkenness qualifies and mitigates the higher offf'nce. The 
statute declares that t: all murder which shall be perpetrated hy means 
of poison, or by lying in wait, or any other kind of deliberate and pre· 
meditated killing, shall be deemed murder in the first degree.,. The 
same or similar statute has been enacted in most of the Stales. And 
many courts have allowed drunkenness to be shown in mitigation of the 
11igher offence .. In the case of State v. Johnson, 1 the court held that 
intoxication, as tending to show that the prisoner was incapable of de· 
liberation, might be given in e,·idenc·e. Chief Justice SErnoi:n dis· 
sented1 and FosTER, J , who tried the case below, did not sit, so that 
the four judges constituting the court were, in fact, equally divided. 
The same case came before that court again, 2 and the opinion 
was deli"ered by the same judge. The court were bard pressed 
with the former opinion in the same case, and that it had taken a cle· 
parture from the common 1aw. But the court rrpelled the intimation, 
and declared that " we have enunciated no such doctrine," but held 
"on a trial for murder in the first. clegL·ee, which, under our statute, re· 
quires actual express notice, the jury might and should take into con· 
s icleration the fact of intoxication, as tending to show tha.t such malice 
did not exist." And in the same opinion, the judge says: "Malice 
may be implied from the circumstances of the homicide. If a drunken 
man takes the life of another, unaccompanied with circumstances of 
vrovocation or justification, the jury will be warranted in finding the 
existence of malice, though no express malice is pro'"ed. Intoxication, 
which is itself a crime against society, combines with the act of killing, 
and the e\il intent to take life which necessarily accompanies it, an<l nil 
together afford sufficient grounds for implying malice. Intoxication, 
therefore, so far from disproving malice, is itself a circumstance from 
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which malice may be implied. We wish, therefore, to reiterate the doc
trine emphatically, that drunkenness is no excuse for crime, and we 
trust it will be a long time before the contrary doctrine, which will be 
so convenient to criminals and evil disposed persons, will receirn the 
sanction of this court.•' This reasoning seems to us both illogical and 
incongruous. To constitute murder of the first degree the act must, 
indeed, be done with malice aforethought, and that malice must be ac
tual, not constructive. At common law, if the accused shoot his neigh
bor's fowls, and by accident kill the owner, he is guilty of murder, yet 
he did not intend to murder, but to steal. Such cases are excluded Ly 
the statute from the definition of murder in the first degree. But 
H where the net is committed deliberately, with a deaclly weapon, nnd 
is likely to be attended with dangerous consequences, the malice requi
site to murder will be presumed; for the law infers that the natural and 
probable effect of any act deliberately done wns intended by its actor, 1 

and intent for an instant before the blow, is sufficient to constitute mnl
ice." 2 It will be admitted that if the i·espondent had killed bis victim 
11 by poison or lying in wait" the act would have been murder in the 
first degree, and the fa.ct that he was intoxicated could not have been ad
mitted to excuse or palliate the crime. Yet it is claimed that if the 
rircumstances show that the murder was deliberately planned, and exe
cuted with fiendish barbarity and malice, drunkenness may come in to 
palliate the crime. 

This, we think, is making a distinction without a difference. Chief 
Justice lloRNBLOWER,a speaking of the New Jersey statute, which is like 
ours, says: ''This statute, in my opinion, docs not alter the law of 
murder in the least respect. What was murder before its passage is 
murder now-what is murder now was murder before that statute was 
passed. It has only changed the punishment of murder in certain 
cases i or rather, it prescribes that, in certain specified modes of com
mitting murder, the punishment shall be death, and in all other kinds of 
murder, the convict shall be punished by imprisonment. n 

The evidence, so far as detailed in this case, if believed, !:ihows a 
murder most fiendish and shocking. Ue destroyed the last resisting 
vitality of this woman, struggling for her life, with an axe, which shows 
malice and malignity of purpose. The language of Chief Justice 
McKay, while discussing a like statute in Pennsylvania, aud in a ca~e 
f(uite similar to this, is fitting and sensible. Ile says: " It has been 
objected that the amendment of our penal code renders premeditation 

1 2 Am. Com. LAW, !ll.f. 'I \m. Crim. Law, sect. 1103. 
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an indisputable ingredient to constitute murder in the first degree. But 
still it must be allowed that the intention remains, ns much as ever, the 
true criterion of crime, in law as well as in ethics; and the intention of 
the party can only be collected from 11is words a.nd actions. • • • 
But let it be supposed that a man without uttering a word should Rlrike 
another on the head with an axe, it must, on every principle by which we 
can jnclge of human actions be deemed a premeditated Yiolence." The 
statute has in no degree altered the common-law definition of murder. 
But the killing of a human being by poison, or lying in wait, or by pur
posely using a deadly weapon to that end is murder in the first degree i 
and the purpose and intent to kill must be determinerl by the circum
stances that surround each case: for the mnrderer takes with him no 
witnesses, and does not often a.vow bis purpose. Where the requisite 
proof is adduced to show a wicked, intentional murder, be is not per
mitted to show a voluntary and temporary intoxication in extenuation 
of his crime. 

The respondent takes nothing by his exceptions. 

INTOXICATION-DEGREES OF MURDER. 

HoPT v. PEOPLE. 

[104 u. s. 631.J 

In the Supreme Court of the United States, October Term, 1881 . 

H~~- ~l~'~:::'.'~r!L:::ITE, Clhief Justice. 
11 JOSEPH P. BHADLEY1 
'' STEPHEN J. FIELD1 
1

; JOHN ltL IL\Ru:-J, . .Associate Jusiict1 
I WILLIA~I B. WOODS, 

II HORACE GRAY, 

' 1 SAMUEL BLATCHFORD, 
11 STANLEY MATTHEWS 

Under a statute establishing degrees of the crime of murder, nnd providing that wilfuJ, de· 
Jibcrate, malicious, aud prcmedilated killing shall Le murder in the llrst degree, evi
dence lhat thc accuscd \vas intoxicated at thetimeofthekillingiseompetentfortbe 
consideration of the jury upon the question whether he was in such a condition ot 
mindastobeeapableofdclibcratepremeditation. 

IN ERROR to the Supreme Court of the Territory of Utah. The 
opinion states the case. 
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Exception to Charge. 

l\Ir. Justice GRAY, delivered the opinion of the court. 
The plaintifi in error was indicted, convicted, and sentenced for the 

crime of murder in the first degree in the District Court of the Third 
Judicial District of the Territory of Utah, and presented a bill of ex
ceptions, which was allowed by the presiding judge, and from his 
judgment ::md sentence appealed to the Supreme Court of the Territory, 
and that court baying affirmed the judgment and sentence he sued out 
a writ of error from this court. Of the Yarious errors assigued we have 
found it necessary to consider two only. 

The Penal Code of Utah contains the following pro\?isions: " Every 
murder perpetrated by poison, lying in wait, or any other kind of wil
ful, clC'liberate, malicious, and premeditated killing; or committed in 
the perpetration of, or attempt to perpetrate, any nrson, rape, burglary, 
or robbery i or perpetrated from a premC'ditatcd design unlawfully and 
maliciously to effect the death of any other human being other than him 
who is killed i or perpetrated by any act gre::itly dangerous to the lh·cs 
of others. and evidencing a depraved mind regardless of human life, is 
murder in the first degree i and ::iny other homicide, committed under 
such circumstances as would have constituted murder at common law, 
is murder in the second degree." 1 "Emry person guilty of murder in 
the first degree shall suffer death, or upon the recommendation of the 
jmy 1 may he imprisoned at hard labor in tbe penitentiary for life, at 
the lliscretion of the court; and every per1SOn guilty of murder in the 
second degree sh::ill be imprisoned at hard labor in tile penitentiary for 
not less than five nor more Lhan fifteen years.'' 2 

By the Utah Code of Crimin::il Procedure, the charge of the judge to 
the jury at the trial " must be reduced to writing before it is given, un
less by the mutual consent of the parties it is given orally," 3 the jury, 
u1>on retiring for deliberation, may take with them the written instruc· 
tions giYen,4 and" wllen written cbnrges b:we been preseuted, gfren, or 
refused, the questions presented in such charges need not be excepted 
to or embodied in a. bill of exceptions, but the written charges or the 
report, with the indorsements showing the action of the court, form 
p::irt of the record, and any error in the decision of the court thereon 
may be taken advantage of on appeal, in like manner as if presented in 
a bill of exceptions.'' s 

JSect.89. •sect.Z89. 
1 8cct. oo, Comp. L3.wa of Utah of 1876, pp. • Sect. 31S, Lawe ot Utah ot 1878, pp. 116, 

655,586. 121,126. 
isect.257,el.7. 
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It appears by the bill of exceptions that evidence was introduced nt 
the trial tending to show that the defendant was intoxicated at the time 
of the alleged homicide. 

The defendant's fifth request for instructions, which was indorsed, 
"refused" by the judge, was as follows: "Drunkenness is not au ex~ 
cuse for crime; but as in all cases where a jury find a defendant guilly 
of murder they have to determine the degree of crime, it becomes neceh· 
sary for them to inquire as to the state of mind under which he acted, 
and in the prosecution of such an inquiry his condition as drunk or sober 
is proper to be considered, where the homicide is not committed by means 
of poison, 1ying in wait, or torture, or in the perpetration of or attempt to 
perpetrate arson, rape, robbery, or burgl::u-y. The degree of the offente 
depends entirely upon the question whether the killing wns wilful, 
deliberate, and premeditated, and upon that question it is proper for 
the jury to consider evidence of intoxication if such there be; not upon 
the ground that drunkenness renders a criminal act less criminal, or can 
be received in extenuation or excuse, but upon the ground that the con
dition of the defendant's mind at the time the act was committed mu:,t 
be inquired after, in ·order to justly determine the question as tu whether 
his mind was capable of that deliberation or premeditation, which, 
acconling as they are absent or present, determine the degree of the 
crime.'' 

Upon this subject the judge gave only the following written instruc
tion: "A man who voluntarily puts himself in a condition to have no 
control of his actions must be held to intend the consequences. The 
safety of the community requires this rule. Intoxication is so easily 
counterfeited, and when real is so often resorted to as a means of nen·· 
ing a person up to the commission of some desperate act, and is withal 
so inexcusable in itself, that the Jaw has never recognized it as an ex
cuse for crime." 

The instruction requested and refused, and the instruction given, 
being mntter of record and subjects of appeal under tbe provision of tbe 
Utah Code of Criminal Procedure, 1 abo\·e quoted, their correctness is 
clearly open to consideration in this court. 2 

At common law, indeed as a general rule, voluntary intoxication 
affords no excuse, justification, or extenuation of a crime committed 
under its infiuence. 3 But when a statute establishing different degrees 
-0f murder requires deliberate premeditation in order to constitute 

United States v. McGlue, 1 Curt. 1; Com· 
2 Young v. Mnrtin,8Wall . 354. monwenlth t•. llawkin&,3 Gray,463; People 
3 United Statee v. Drew, 5 Mason, 28; v. Rogers, 18 N'. Y. 9. 



HOPT V. PEOPLE. 667 

Nicools v. Stnte. 

murder in the first degree, the question whether the accused is in such 
a condition of mind, by reason of drunkenness or otherwise, as to be 
capable of deliberate premeditation, necessarily becomes a material 
subject of consideration by the jury. The law has been repeatedly so 
ruled in the Supreme Judicial Court of Massachusetts in cases tried 
hefore a full court, one of which is reported upon other points. 1 And 
the same rule is expressly enacted in the Penal Code of Utah: 2 "No 
act committed by a person while in a state of volutionary intoxication 
is less criminal by reason of his having been in such condition . But 
whenever the actual existence of any particular purpose, motive, or 
intent is a necessary element to constitute any particular species or 
degree of crime, the jury may take into consideration the fact that the 
accused was intoxicated at the time, in determining the purpose, motive, 
or intent with which he committed the act. "3 

The instruction requested by the defendant clearly and accurately 
stated the l::t.w applicable to the case, and the refusal to give thnt 
instruction, taken in connection with the unqualified instruction actually 
given, necessarily prejudiced him with the jury. 

[Omitting :t point of practice.] 
For these reasons the judgment must be reversed, and the case 

remanded with instructions to set aside the verdict and order a new 
trial . 

INTOXICATION-NOT RELEVANT ON QUESTION OF MALICE. 

NICOLS v. STATE. 

[8 Ohio St. 435.] 

In the Supreme Court of Ohio, December Term, 1858. 

Hon. TIIOi\IAS w. BARTLEY, Chief Justiee . 

" JOSEPil R. SWAN, l 
:: ~~~~n;~~:!~uoFF, Judges. 

" MILTON 8UTLll'F 1 

Intoxication - Malice. - On an indictment for maliciously etabbing with intent t~ kill, 
it was in evideneetha.L the pri soner was intoxica.tedatthetlme of the act. The Judge 

\Commonwealth v. Dorsey, 103 Mass. 
ll2; and in well eousideredee.ses in courts 
o l other States . Pirlle 1•. Sta.to, 9Ilumph. 
GC3: Jlailct'. P.tttte , 11 Td.154; J\:ellyv. Com· 
1nonwet1lth, I (;rant (Penn. ). •84; Keenan v. 
(;01umon wealth, II Pa. l:it. 55; Jones v. 

Commonwealth, 75 Id. 4.03; People v. Belen
ci:l, 21 Cul. !JH ; People v. Williams, •3 Id, 
3i4; btate v. Johnson, 40Conn. 136, and-ll. 

Id. ~~~e~i;;,tan v. State, 14. Ohio, 55:'i, 557. 

• Com1l. Laws ofUtahofl876,pp.568,569. 
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refused tochargethejurythntintoxicntion "lsacircmnstnncopropcr to be taken Into 
consiclcratlon by them, and should have its just weight indetermining\he maliclou• 
intent." Hdd,noterror. 

Caleb Nichols was indicted in the Common Pleas of Muskingum 
County, for maliciously stabbing with intent to kill one Zachariah Riley. 
He was found guilty and appealed. 

Charles G. Goddard and J. Q. Lane, for the prisoner. 
John C. Hazlett, prosecuting attorney for the State. 
BmNK.ERHOFF, J. 
[After disposing of :mother point.] 
Did the court below CIT in holding, as it did substantial1y, that, in a 

case of this kind, the intoxication of the accused bad nothing to do with 
the question of malice? 

This is a quest.ion much more serious and difficult than the preceding, 
and in respect to which our minds have not been free from doubt.; bnt., 
after a long and somewhat anxious deliberation, we baxe mrnnimously 
come to the conclusion that there was no error in the charge of the court 
below on this point. 

All the authorities agree that drunkenness is ·no excuse for crime. 
Crime, when all the acts of hand and mind which constitute it actually 
exist, is not the less criminal when committed by a person intoxicated. 
A drunken malice is ns dangerous, and may be quite as wicked, ns sober 
malice; and it is a sorry consolation to a sufferer from a murderous 
stab, and to a community which is responsible for bis protection, to be 
told that the act was done by a man who was bound in morals to keep 
sober, and who had the power to keep sober, but had become Yolun
tarily drunk. Nevertheless, it has been held, in tLis State, that where a 
peculiar knowledge was an element of the guilty act, requiring nice 
discrimination and judgment, as in passing a counterfeited bank-bill, 
knowing it to be counterfeited, and where deliberation and premedita
tion are necessary ingredients of the crime, as in murder in the first 
degree, evidence of intoxication is admissible, and proper to be taken 
into consideration by the jury, in determining the question as to the 
guilty knowledge in one case, and as to the deliberation and premedita
tion in the other. So, if the accused was so druuk as not to know what 
he was doing, the fact of intoxication may doubtless be given in evi
dence for what it is worth for the purpose of showing that be did not 
intend at the time to do what he in fact did do. So far as we are 
advised, there is no reported case in Ohio requiring us to go beyond 
this; and to this extent , on a fnir construction of the langu2ge of the 

1 Pigmanv.State,1"0hio555. 
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court below in charging the jury1 the prisoner, in the case before us, 
had tbe benefit of the evidence in rrgard to his state of intoxication. 
And tlJis, too, seems to be the full extent to which we are led by the 
general current of authorities in other States. 

" Te will not say but that, admitting the correctness of these decisions, 
a refined and rigid logical theory might not require us to go further. 
But here the authorities authorize us to stop i and here we think a 
prllpCr regard to the public safety in the practical administration of 
criminal justice requires that we should stop. This kind of evidence is 
at best, and in any cn.se, of dangerous tendency in its practical applica
tion. Intoxication is easily simulated. It is often voluntnrily induced 
for the sole purpose of ner"ing n wicked heart to the firmness requisite 
foL· the commission of a. crime soberly premeditated, or as an excuse for 
sucil crime. Yet. these pre-existing dispositions may be difficult or 
impossible to prove. And when we admit evidence of intoxication to 
rebut a guilty knowledge requiring nice discrimination and judgment, 
to rebut a charge of deliberation or premeditation, and to show that the 
accused did not at the time in tend to do the act whicil he did do, we 
think we have gone far enough; nud thnt, looking to the practicnl 
administration of the criminal law, a due regard to the public safety 
requires that the mere question of malice should be determined by the 
circumstances of the case, aside from the fact of intoxication, as in 
other cases. 

Jfotion overruled. 
g,VAN, C. J., and SCOTT, SoTLI1"1" 1 and PECK, JJ., concurred. 

INTOXICATION-WIIEN AN EXCUSE-BURDEN OF PROOF- RATIONAL 
DOUBT-MORAL INSANITY-TEST. 

s~11T11 v. co:\n11mfwEALTll. 

(1Duv.224.) 

In the Court of Appeals of K entucky, Summer Term, 1864. 
Hon. JOSHUA F. BULLITT, Chief Justice 

11 BELVAl?D J.PETERS1 } 

" RUFUS K. WILLIAMS, Jud(JeS. 
" GEORGE ROBEltTSO!oi. 

I.ntoxication - When an Excuse. -A person who designing a homicide drinks to ex 
cess, nnd then commits it, is guilty of murder. But drunkenness brought on by sensual 

ger~)~~7.j~~t~~8~8;, ~~~~~~ht'..6~7~~:~1;;;; 1~:;:~- ;~~~\~1~;;.~)~nph. 1ai; Peoplev. RoUinson,2 

6&4; Swnuti.Stute, I Ilumph.136; Jln1lc i·. 
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orsocialgratill.cauonw1th no criminal iatcntmayretlucennun1Jrovoked hum1c1detrom 
murdcrtomanslaughlcr. 

2. Burden of Proof-Rational Doubt. -An instruction that, where the jury, trom tb{' 
C\·iJcncc,entcrtnin:l rational dOttbt on the ciucstion ot insanity,thcyebould alway& 
findinlavorofsa11ity,iserroneous. 

:~. Moral insanity is now as well understood and csLnblished :u intellecurnl insanity. 

4. Test of Responsibility. - '!'he test' of rcs1ionsibility is whether the accused llnd sum. 
cicntrcasontoknowright frornwrong,nndwhctherornot he had su111cicnt J>Owcrot 
controltogovcrnhisnctious. 

APPEAL from Jefferson Circuit Court.. 
G. ]. and I. Caldwell, with W: F. Bullock and JI. Pope, for the ap-

pellant. 
John M. Jlarlan, Attorney-General, for the Commonwealth. 
Judge ROBERTSO::i cleliYered the opinion of the court. 
Robert Smith, convi<..:tcd by the verdict of n. jury and sentenced by 

the Circuit Court, to be hung on an indictment charging him with the 
murder of Frederick Landaur, appeals to this <.:J11rt for a 1·eyersal1 on 
the ground that t he indictment is insufficient, and that. the <·ircuit judge 
erred in g iving and in withholdings instructions on the trial. 

[Omitting the question as to the indictment. J 
The court also instrncted the jury " that in case of homicide, without 

any provocation, the fact of drnnkenness is entitled to no cons i<lcra· 
tion," and that n temporary insanity, which has followed as the imme
diate result of voluntary drinking Lo intoxication, is no excuse for 
crime." In all this we cannot concm. If a man designing a homicide, 
drink to intoxication, either to incite his animal courage, or prepare 
some excuse, the killing wiU be murder. But if sensnal gratificntionor 
social hilarity, without any premeditated crime, incluc-ed the drinking, 
surely his condition may he such as to redute even an unprovoked hom
icide from murder to manslaughter. And, if transient insanily ensue, 
although it should not altogether excuse, yet it shouM mitigate the 
crime of the inevitable n<..:t. TUcre was some testimony in tilir; case 
tending to show that the appellant, when he killed Lanclaur 1 was intox
icated: and also that such a condition superin<luced mora1 insanity, and 
the jury bad a right to weigh that testimony and dC'tennine, not only 
the fact of intoxication, but its actual effect on the mind and will, and 
consequently on the conduct of the appellant. llad they believed that 
it was neither simulated nor malicious, but, without en·n producing 
momentary insanity, prompted a bemicide which otherwise would not 
hM·e been perpetrated, tbry had a right to decide that the act was not 
so criminal as murder; and if, especially, they bad been satisfied that 
the act was the offspring of momentary insanity, tbey could not as coa-
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scientious triers have doomed such a victim to the gallows. The 
instruction tacitly concedes that permanent insanity produced by drunk
enness, may excuse a homicide, and this contrary to the ancient doc
trine, is now universally conceded to be American law. And why is it 
Jaw? Onl,y because no insane man is responsible for insane acts. And 
why should an insane act, prompted by transient insanity, have no ex
culpatory or mitigating effect on the question of crime or of its grade? 
In Lord COKE'S day a man could not avoid a contract on a plea of in
sanity or incapacitating drunkenness. That absurdity has been long 
exploded. An<l why should its spurious twin - that drunkenness, 
whatever may be its effect, is no excuse for crime - be still recognized 
as law in this improved age of a more enlightened and homogeneous 
jurisprudence? 'Ye conclude that this instruction did not clearly and 
distinctly embody the true modern law , and may have been, therefore, 
prejudicial to the appellant. 

4. The next instruction we shall consider is the following, as given to 
the jury: 11 When the jury, from the evidence, entertain a rational doubt 
on tlie question of insanity, they should always find in fa'1orof sanity." 
This, too, is not now, either altogether or always, a consistent and true 
doctrine. Can it be possible, that here and now, a. jury is bound to 
hang a man for murder when they naturally and strongly doubt his ca
pacity to commit any crime? 

The "rational doubt," which should result in an acquittal, lest an 
innocent man might be unjustly punished, is a doubt as to all or any 
one of the constituent elements essential to legal responsibility or pun
ishable guilt i and unless they all concur, acquittal is the legal conse
quence. As a sound !l.nd responsible mind is indispensable to such 
guilt, why should. not a strong and rational doubt of the capacity to 
commit. the imputed crime favor the acquittal of the accused? It is 
true that pri1na facie, every man is presumed to be sane, and therefore, 
the burden of proof to rebut this presumption devolves on the party 
claiming the benefit of the plea.of insanity. But so, too, in like manner, 
every man charged with crime is presumed innocent, and will be so held 
until the Commonwealth shall rebut that presumption. But if the testi
mony for rebutting it should leaxc room for a rational doubt of guilt, 
"not guilty" is the verdict. of the law. Why , if the evidence of in
sanity is strongly preponderating, should not the p1·esumption of sanit) 
be rchutted, and wliy should the jury be bound to find sanity merely 
beca se insanity has not been proYed with such absolute certainty as to 
C'xc:lude a rational doubt? If this be their duty, then in all cases of 
partial insanity a case could be scarcely imagined , and perhaps may 
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never arise, in which a plea of insanity can be made available. A doubt 
of sanity is essentially different from a doubt of insanity -the former 
should always avail, the latter neYer. When the proof of insanity is 
ever so strong, there may 1 and generally will be, a doubt whether, nev
ertheless, the accused was not sane; this is a doubt of sanity which 
should never convict, but should always acquit. "Belief" is of differ
ent degrees of certainty and assurance. On such a metaphysical ques
tion as that of partial insanity no proof of it can impress the jury with 
moral certainty. The preponderating probability of insanity m:iy bcns 
assuring as that on which they individually act in the affairs of ordinary 
life i and therefore, they may be said to "believe" the alleged insanity, 
and yet may feel some rational doubt of it . Such a doubt in such be
lief may compel a rational doubt of responsible sanity. And so doubt
ing, the jury ought not to convict. But when the evidence strongly 
preponderates in favor of sanity, a doubt whether, ne,·erthelcss, the ac
cused was not insane, should ne,·er acquit. And that is what we mean 
by a doubt of insanity. The instruction does not discriminate between 
the two classes of cases, but compounds them i and it was therefore 
misleading. And this conclusion is not at all inconsistent with the 
principle of the case of Graham v. Conunonwealth. 1 In thu.t case the 
instructions adjudged indefensible, assumed the sufficiency of a doubt 
of insanity, not of sanity, and the decision of the question thus pro
potlnded was all that was judicial in the case. 

The last instruction we shall notice is in the following words: "To es
tablish a defence on the ground of insanity, the accused must prove that 
at the time of the hilling, he was laboring under such defect of reason, 
from disease of the mind, as not to know the nature and quality of the act 
he was doing, or if he did know it, he did not know he was doing wrong.'' 

All this may be true in most cases of intellectual insanity. This spe
cies of insanity, as first defined by ERSKINE and illustrated by the sus
tained verdict in Iladfield's CMe is "delusion," arising from a partial 
eclipse of the reason, or from a morbid perversion of the percipient fac
ulties, which present to the abnormal mind, as accredited realities, 
images of objects that have no actual existence, or a false and distorted 
aspect of existing objects. Whether the true theory of the human mind 
be psychological or only physiological, spiritual or material, man is cer
tainly so constituted as to be compelled to believe the testimony of his 
own senses. This is the ultimate test of all human knowledge, and 
necessarily bas the force and certainty of intuition, which no reasoning 
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can overcome or impair. The intellectual monomaniac may reason log
ically, but he reasons from false premises which his morbid mind a..,
sumes, with intuitive confidence, to be undoubtedly true. His fol~e 
conclusion may result, not from "defect of reason," :lS assumed in the 
instruction, but from an insane assumption of false premises. To pun
ish a homicide, committed by the insane victim of such delusion, and 
under its resistless influence, would be punishing for what every other 
man in the same condition would ever do in defiance of all penal cons<'
quenccs; and, therefore, such punishment would be useless, and incon
sistent with the pre,'entive aim of all criminal jurisprudence. 

Although be had an abstract knowledge of "right and wrong," and 
knew that crime is justly punishable, nevertheless he did not know that 
his act was criminal, but felt sure that it was lawful and righteous. 
But if he knew that he was doing wrong, he was not impelled by delu
sion, and his act w~1s criminal. As the intellectual was the only species 
of monomania recognized for many years after the trial of Hadfielcl

1 

the doctrine repeated in this instruction, excepting only the " defect of 
reason" which it seems to presuppose was established as applicable to 
nil pleas of insanity in criminal cases; and until lately it had been ap
plied to a class of cases which are not within the scope of its philosophy. 

Moral insanity is now as well understood by medico-jurists, and al
most as well established by judicial recognition as the intellectual form. 
1\Icntally, man is a. dualism consisting of an intel1ectua1 and a moral 
nature. It is this peculiar nature that exalts him above the animal, and 
makes him legally and morally a responsible being. The animal has 
neither reason to guide, nor a moral will to control its passions. Pas
sion governs and instinct a.lone guides its conduct. It is therefore not 
responsible to the criminal law. But a proper man, in a sound and 
moral state, with "a rnens sano in corpore sano," has peculiarly and 
pre-eminently the light of renson to guide him in his pathway of duty, 
and also has a free and rational presiding will to enable him, if he so 
choose, to keep that way in defiance of all pn.ssion and temptation. It 
is this intellectual and moral nature alone that makes him, in the proba
tiouary sense, a man, and holds him responsible for his voluntary con
duct. And it would be as useless and cruel to bold him accountable, 
either criminally or morally, for an act done without a free, rational 
and concurrent will, as it would be, if his reason had been in total 
eclipse. 

The common law progresses with nil other sciences with which it is 
affiliated as a growing and consistent whole. And consequently, n.s 
the science of man's moral nature has developed the phenomenon of in-

43 
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sane affections, emotions, and passions, which either neutralize or sub

jugate the will, medical jurisprudence recognizes this morbid and 

overwhelming influence as moral insanity, and pronounces it ns excul

patory as the other form called intellectual insanity. No enlighlenecl 

jurist now doubts the existence of such a type of moral, contrndistin

guisbed from intellectual, insanity as hornic:idrrl mania or morbid and 

uncontrollable appetite for man-killing; and v.rromania, or the like pas

sion for house burning; and kleptom:lllia1 or an inesistiblc inclin:ttion to 

steal. In each of these cases, and others of a kindred ch:lr:tcter, 

whether tbe unnatural passion be congenital or only the offspring of 

some supervenient cause, morn.I unbingem('ut and a subjugs.led or sub· 

sidized will, are the invariable clrn.racteristics. This is disease, nnd the 

man thus doomed to the anarchy of morbid and ungoycrnnble passions 

is, in Jaw as well as in fact, insane, and to the extent of the operation 

of that blind and brutal influence, be may be no more responsible than 

a tiger or other brute. But if his insanity extend no further than a 

morbid perversion and preternatural power of insane passion or tmo

tion, he not only " knows right from wrong," but knows also that the 

act he is impelled to do, is forbidden both by moral and human law. 

Yet, nevertheless, his will being paralyzed or subordinated, the uncon

trollable appetite necessitates an act which he know::; to be wrong and 

justly punishable. But as he was a. helpless puppet in the hands of 

Briarean passions he is no more a fit subject of punishment tb::m an ani· 

mal without a controlling will, or than he, himself, would have been, 

barl. be nc,·cr been blessed with that moral pilot of the passions. Tbe 

instruct1011 as gi,,en excluded any &uch insanity from the jury. Thein· 

struction gi\·en by the circuit judge in the case of Graham v. Com.mon· 

wealth was much more comprehensiYe, and as neady right as any we 

have seen on that subject in any case. It was as follows: "The true 

test of responsibility is, whether the accused bad sufficient reason to 
know right from wrong, and whether or not he bad sufficient power of 

control to govern bis actions." 
The instruction we ha,·e been considering in this case was, therefore, 

not only inapplicable to the species of insanity relied on by the appel· 

lant, but was radically defective in principle. 

Deeming further amplitude unnecessary, and, therefore, unbefitting, 

we conclude that, for the foregoing errors, the ''erdict and judgment in 

this case ought not to stand. 
Wherefore, the judgment is reversed, the verdict set aside, and the 

cause remanded for a new t rial. 
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DRUNKENNESS MAY REDUCE GRADE OF CRIME. 

BLIMM v. ComIONWEALTH. 

(7 Bush, 320.] 

In the Court of Appeals of Kentucky, Summer Term, 1870. 

Hon. GEORGE ROBERTSON, Chief Justice. 
H MORDECAI lIARDfN1 } 

II BELVARDJ.PETERS, Judges 
H WILLIA.M LL."iDSA.Y, 

Drunkenneaa may, under peculiar circumstances repelling malice, reduce the grade or 
tbecrimerrommurdert.omanslaugbter. 

APPEAL from Boone Circuit Court. 
S. A. Hagerty, George C. Drane and John L. Scott, for appellant. 
John Rodrnan, Attorney-General, for :ippellee. 
Chief-Justice ROBERTSON deli\•erecl the opinion of the court. 
The appellant, Peter Blimm, charged with the wanton murder of n. 

little white hoy, without nny known proYoeation or apparent motive, was 
indicted, tried and sentenced to the gallows nt a special term of the 
Boone Circuit Court, ordered only a few days after the homicide and 
commencing on the eighth da.y after the order w:is made in vacation. 

(Omitting an exception taken on a question of jurisdiction.) 
Tl.te only contestable question in the reconl within the range of our 

appellate power is involved in instructions, and that is confined to the 
hypothesis assumed in the testimony that when the homicide was perpe
trated the appellant was drunk, which fact, according to the case of 
Smith v. Commonwealth,1 to which we adhere, may, under peculiar cir
cumstances repelling malice, reduce the grade of the crime from mur
der to manslaughter. But this mitigating tendency of intoxication is 
not allowable when that condition of mind has been produced for the 
purpose of stimulating a meditated felony, or even when it is known to 
excite homicidal or other destructive passions, because such an inebri
ate, lwstis humani generis, evinces express mo.lice. But when, in the 
absence of any such aggra,•ating circumstances, a. responsible being, 
drunk from accident or mere sensuality, takes human life without 
rational motive, and which he never would have attempted, but always 
would have revolted at, when sober and self-poised, the principle of the 
decision in Smith v. Commonwealth, allows the jury tu consider the ab-
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normal condition of the mind and passions so superinduccd as n cir
cumst::mce which, while it should not excuse, m:ty tend to repel the 
implication of malice essential to the crime of murder. 

In this case it appen.rs tllat the appellant, on tl1e clay of the homi
cide, had gone to Burlington, and there, drinking much liquor and try
ing to buy the tincture of cantbaricles, be acted nnd talked strangely; 
and, returning homeward, cut the boy's throat, without any imaginable 
motive, unless be killed him to conceal a meditated crime on another. 
But there is now nothing sufficient in the e\·idence to allow the imputa
tion of such a horrible moti\•e. Proof that be was drunk was pertinent, 
in this state of case, as a circumstance helping to account for nn net 
otherwise mysteriously inexplicable; and the jury had a. right to weigh 
that fact and gh·e it its proper effect on the question of motirn. 

If the jury, ou all the facts, bad believed that when be killed the 
boy the appellant bad no actual motiYe; and also 1 that without know
ing or having from experience cause to apprehend tlrnt what be drank 
ti.mt day might instantly produce delirium, or so inflame the passions or 
unhinge the mind as to jeopard human life, which ·would have been in 
no danger from his band had he been perfectly sober and self·possesscd; 
and also thnt he drank the intoxicating liquor merely for sensual grati
fication or exhilaration, and not for stimulating some meditated crime, 
then they might, and 1 perhaps, ought to have found, that there was no 
implied motive1 and that, therefore, the appellant was not guilty of 
murder for which be should be bung, but of manslaughter only, for 
which be should be sent to the penitentiary. 

This we consider both sound philosophy nnd good law 1 and when pru
dently applied, illustrates the general principle recognized in Smfth v. 
Oomnionwealth. 

On the trial several witnesses testified that when much excited by 
liquor the appellant became partially delirious, gave way to violent pas
sions and insane dclusions 1 often imagining that " somebody WM after 
him," and twice attempting suicide. 

On the foregoing facts, combined with strong proof of the homicide 
by the appellant, the Circuit Court by its instructions accurately defined 
murder1 and exculpating insanity without any definition of manslaughter1 

or any other allusion to the appellant's mental condition, than that im
plied by the instruction on insanity as an excuse for homicide, and 
which was more favorable in one aspect than the appellant was entitled 
to expect on the facts and the law; for transient insanity produced by 
his voluntary net would not, as the instructions implied, excuse, but 
at the utmost only extenuate the homicide from murder to manslaughter. 
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Proof of his being drunk could be available to him only for such ex
tenuation, whether his intoxication caused tempornry delirium or not. 
Without resulting in technical insanity, it might, however, have bcC'n 
such as to reduce the grade of a crime so unaccountable by helping to 
repel implied malice. What he needed most, therefore, was a specific 
and full instruction on the snl>ject of mitigation, and not of excuse. 
But the instructions as given ex.eluded from the jury any consideration 
of that subject, and consequently the court's pretermission of it was 
misleading, and the verdict as rendered was the inevitable consequence, 
unless he was insane. 

According to the Criminal Code, the presiding judge should, when 
asked for instmctions, give the whole law applicable to all U.ie facts; 
antl this was peculiarly proper in a case so sudden and hurried, and es
pecially as the court, having appointed counsel to defend, should bnse 
presented, sua sponte, to the jury all the law to which the appellant was 
entitled. But though the argument in tbis court has not discussed the 
mitigat ing principle, nevertheless the appointed counsel offered on the 
trial the following instruction: "The jury are instru<'ted tbnt if they 
believe from the evidence, beyoml a reasonable doubt, that t!JC prisoner 
did the killing charged, yet if they believe that be was drunk at the 
time, they may mitigate the offence from murder to manslaughter. 

That proposition might have been misunderstood or misapplied with
out some qualification as to the degree vf drunkenness, aud also as to 
the counteracting hypothesis of getting drunk to stimulate crime, or of 
the appellant's knowledge of the probability that delirium or destructive 
passion would be the consequence. But the court rejected it without 
suggesting any modification or giving nny other instruction on that sub
ject. In this there was an inadvertent omission which may have been 
prejudicial to the appellant. 

When intoxicating liquor inflames and perverts the passions, and 
blinds the reason, as it often does, a good man may without provoca
tion be unconsciously precipitated into a crime which he Ltad never 
meditated, and which he never could 11ave attempted when properly 
sober and self-possessed. To bang him would be a cruel penalty for 
being drunk- to excuse him woul<.1 be to encourage vice and disturb 
social order and security. I-le should be punished, but not as the secret 
assassin or highway robber. The crime in that case, by whomsoever 
perpetrated, was signally monstrous and mysterious. Tile perpetrator 
may have been unconscious of the act, or of its guilt, or it may have 
been prompted by momentary illusion or blind passion beyond control. 
Why else was the brutal act done? And if so done, the gallows is not. 
but imprisonment is, the legal retribution. 
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Then we think that the Circuit Court ought to have defined mnlicc 
expl'ess and implied, and dismiminating between murder and man· 
slaughter; and then instructed the jury, in substance aud effect, that 
if the 2ccused cut the boy's thro::it, his being drunk nt the time is no 
legal excuse, nor even mitign.ting circumstnnce, if that condition, bow. 
ever stultifying, was the offspring of meditated crime, or was known to 
be the parent of passions or delusions dangerous to the lives of other 
persons; and also that, if not so intended or so known, then if the jury 
should beliern that it was the cause of the homicide, which otherwise 
would not have been perpetrated, they might consider it, with all the 
-Other facts conducing to show the existence or non-existence of malice, 
<>r fixing the grade of the crime; nnd that if they should tben rationally 
doubt the imputed malice, they should conYict of manslaughter, and fix 
the period of confinement in the penitentiary. 

If tlws substantially instructed, the verdi<;t, whatever it may have 
been, would have been more satisfactory to all concerned, and far more 
.assuring that justice bad been fairly and fully done according to the 
law of the land . 

'Ylrn.le\'er be may be, or whatever shall or ought to be bis doom, it is 
the duty of this court, as the last judicial resort, to take care, in defi
tmcc of all Contingent consequences, that be shall have a fair and delib
erate trial according to law. 

The Commonwealth wants no more; her interest requires that much, 
and our duty to her, as well as to him, demands it. 

'Vherefore tlle judgment of conviction is reversed, and the cause re
manded for a new trial. 

INTENT-DRUNKENNESS RBLEVANT ON PROSECUTION FOR ASSAULT 
\VITI! INTENT TO COMMIT RAPE - ERRONBO{;S INSTRUCTIONS. 

STATE v . DoNOVAJ."lf. 

[16 N. \V. Rep. 206.] 

In the Supreme Court of Iowa, June, 1883. 

l . Drunkenness- Offer of Evidence - Remarks of Judge. - On an offer to prove the 
prisoner's intoxication at the time of the commilSion of the alleged crime, the court re· 
marked: "Uyouofferitasndctencel think it is immaterial, because I shallinstruc\ 
thejurythatdrunkennes11smoreofanag,rav11Lionthannuexcuse." Htld,error. 

-Z. An instruction which states that there wa.8 some C\·idence tending to show that 
thedefendautwasdrunki~ misleading 

3. On a trial f;;,r assault with intent to commit ra.pe, U the prisoner was eo 
drun.ka s tobeinca1ia1Jlcoffol'miuganiut1.:nttor:wi .. h,heshouldbeacquitted. 
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Rclenmt. on Question of Intent. 

APPEAL from Hardin District Court. 
The defendant was convicted of an assault with intent to commit a 

rape, and appealed . 
J. H. Scales and J. S. Robe.-ts, for appellant. 
McPherson, Attorney-General, for the State. 
BECK, J. - 1. The evidence clearly shows the assault committed by 

the defendant upon the prosecutrix. But there was evidence tending 
to show that defendant was drunk at the time. During the trial, upon 
an offer of evidence tending to show defendant's condition, the court 
remarked in the presence of the jury, referring to the evidence: "If 
you offer it as a defence, I think it immaterial, because I shall tell the 
jury that drunkenness is more of an aggravation than an excuse." No 
explanation of the remark was made to the jury. 'Ve think it ought not 
to have been made, and was prejudicial to defendant. The error was 
not cured by an instruction given to the jury which we will now proceed 
to consider. 

2. In the seventh instruction the court declares that "there is some 
evidence tending to show that defendant was drunk. " This language, 
we are constrained to believe, would be understood as expressing the 
opinion of the court as to the quantity and weight of the evidence on 
the question of defendant's drunkenness, which was unfavorable to him. 
Indeed, tile expression will hardly be::ir any other interpretation. 
Without the qualifying word " some" the expression would have been 
free from objection. 

3. In the same instruction the court directs the jmy that drunken
ness is no excuse for the perpetration of a crime. But the jury are in
formed that the drunkenness of defendant may be considered in order 
to determine his intent. The following language is used in expressing 
this discretion. -" Whethe1· defendant at the time of the assault was too 
drunk to be capable of exercising his will, and forming in his mind a 
purpose to ravish the girl- in short, to distinguish between right 
and wrong- is a quesLion of fact for you to determine from 
all the facts and circumstances disclosed by the evidence." 
The instruction thus calls the attention of the jury to certain 
facts and circumstances to be considered by them, and directs 
the jury that if defendant "was in too imbecile a condition to form a 
design or purpose to rn.vish the girl," they could not find him guilty. 
'Ve think the jury were unnecessarily sent into the uncertain field of 
inquiry relating to the capacity of defendant to exercise his will anrl 
u to distinguish hetwt•en right n.ncl wrong." an<l that the jury may have 
been tempte(l into tltc region vf speculation rnther than directed to con· 
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c1usions to be drawn from the facts by the aid of common sense and the 
obligations of every-day life. The jury should have been plainly told 
that if they found from the evidence that defendant was so drunk that 
be was incapable of forming an intent to ravish the prosecutrix they 
should find him not guilty." 

[Omitting rulings on other questions.] 
Reversed. 

LARCENY - INTENT - DRID1KENNESS 

Wooo v. STATE. 

[34 Ark. 341; 3G Am. Rep. 13.] 

In the Supreme Gou.rt of .Arkansas, November Term, 1879. 

non. E. II ENGLISH , C/tiPf Justice. 

:: j~·.:!: r~~~:1:~~~·} Judges. 

One wrongfully taking the property ot another, but too drunk to entertain a teloniou• 
intent,cannotbeconvictedoflarccny. 

CONVICTION of larceny. The opinion states the case. 
Henderson, Attorney-General, for the State. 
HA RRISON, J .-The appellant was tried and convicted of the crime of 

grand larceny in stealing a pistol, the property of one Cheek. 
The pistol, which was of the value of SB, was taken from the room of 

the owner, at a hotel, and out of a coat pocket, on tbe J1ight of the fifth 
of August, 1879, and was, on the fifteenth of the same month, found in 
the defendant's possession. 

The defendant, a lawyer, had been for three or four years very in
temperate, and for several weeks before he was found with the pistol in 
his possession, almost continuously drunk. On the night of the fifteenth 
of August he was very drunk- according to one of the witnesses, crazy 
drunk - and the constable, learning that he had a pistol, to prevent bis 
doing harm, took it from him, when it wns found to be the pistol that 
had been taken from Cheek's room. When it was taken from the de
fencl::mt, be said it had been given him by one Hamp. Lane, who had 
then- as was proven at the trial - left the countv. Severn! witnesses 
testified that the defendant's conduct during his siuee, or drunkenness, 
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was strange an<l unnatural - quite different as is the effect of ordinary 
drunkenness - and that he appeared demented to some degree. One 
of them, a physician, who had known him two or three years, said that 
there were times during his spree when be thought be did not know 
what be was about, and he believed his mind, by long and excessive in
dulgence in ardent spirits, had become impnire<l; and another physician, 
who was called to see him on the seventeenth day of August, the day 
after his arrest, said he found him suffering with symptoms of mania a 
potu, and that the functions of the brain were partially paralyzed. 

It was pro\·en that the defendant had previously borne a good char
acter for honesty and integrity. 

The comt was asked to instruct the jury for the defendant, that if 
they believed from the evidence, the defendant took the pistol, but that 
at the time he was so under the influence of intoxicating liquor that a 
felonious intent could not have been formed in his ruincl, they should 
find him not guilty; which instruction the court refused to gh'e. 

As n general doctrine voluntary intoxication furnishes no excuse for 
crime, even when the intoxication is so extreme as to make the person 
unconscious of what he is doing. "Perhaps no better illustration of 
the doctrine," says Mr. Bishop, " can be given than to state its appli
cation in ordinary cases of rtwmicide. The common law divides all in
dictable homicides into murder and manslaughter; but the specific 
intent to kill is not necessary in either. A man may be guilty of mur
der without intending to take life. He may be guilty of manslaughter 
without so intending; or he may intend to take life, yet not commit any 
crime in taking it. Now, the doctrine of the courts is, that the inten
tion to drink may fully supply the place of malice aforethought; so 
that if one voluntarily becomes so dmnk as not to know what he is 
about, and then with a. deadly weapon kills a man, the killing will be 
murder, the same as if he were sober. In other words, the mere fact of 
drunkenness will not alone reduce to manslaughter a homicide which 
would otherwise be murder, much less extract from it altogether its in
dictable qunlity." 1 But he says that" in cases where the law requires 
not general malevolence, but a specific intent to commit the particular 
act, which intent must concur with tbe act in point of time, in order to 
constitute the offence charged against a prisoner, he cannot be guilty, 
if at the time when the net transpired he was so drunk as to be incapable 
of entertaining such intent." 2 

"Intoxication is no excuse for crime," said Judge BALDWIN in U. 
S. v. Roudenbush, 3 " when the offence consists merely in doing a crim-

• l Bis h. Crim. Law, sect. 401. 
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inal act, without regarding intention. But when the act done is inntr 
cent in it.self, and criminal only when clone wilh a corrupt or malicious 
motive, a jury may, from intoxication, presume that there was a want of 
criminal intention i that the reasoning faculty, the power of discrimina
tion between right and wrong, was lost in the excitement of the occa
sion. But if the mind still acts i if its reasoning and discriminating 
faculty remain, a state of partial intoxication affords no ground of a 
favorable presumption in favor of an honest or innocent intention in 
cases where a dishonest and criminal intention would be fairly inferred 
from the commission of the same act when sober." 

In larceny there must be a concurrence with the act- an intent to 
do it- and also a feloJJious intent i and the same author we have 
quoted says: "A bare intenlional trespass not being larceny, but the 
specific intent to steal being necessary, also, if one who is too drunk to 
entertain this specific intent takes property, relinquishing it before the 
intent could arise in his mind, there is no larceny." 

The instruction should b::i.xe been given. 
[Omitting minor matters. J 
The judgment is reversed, and the cause remanded, with instructions 

to grant the defendant a new trial. 
Judgment reversed and cause remanded. 

DRUNKENNESS-ADMISSIBLE ON QUESTION OF INTENT. 

STATE v. BELL. 

(29 Iowa,316.) 

In the Supreme Court of Iowa, June Term, 1870. 

Hon. CnESTER C. COLE, Chief Justice. 
" GEOR.Gf; G. WRIGHT,} 
11 JOSP.Pll M. B1~CK, Judges. 
II ELUS 11. 'VlLLLUIS, 

Drunkenness- Intent. - In a prosecution for breaking and entering a dwelling boute 
with intent to commit larceuy, the druukenness of the prisoner al the time i1 admlsslbh1 
inevidenceoutheque.Uion of intent. 

APPEAL from Des Moines District Court. 

1 Id., JO('CI. 411; Wenz r. c:;l:ne I Tc'I: .• \pp.:i6;,Johu~on v.Statc, Id. 146; Loza v. Statc,/d.,Ba. 
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Intent Material to the Crime. 

The indictment charges the crime of entering, on the night of, etc., 
the house of, ~tc., will! intent to commit the crime of larceny. There 
was testimony tending to show that defendant was a man of good moral 
character and had never before been charged with crime ; that on the 
evening before the alleged burglary-New Year's eve-he went with 
some friends and acquaintances and drank with them until about eleven 
o'clock, and was drunk when found in the house, where be was arrested 
and taken to jail. 

The court instructed the jury, that, ''if defendant entered the house 
with intent to commit the crime of larceny, it makes no difference in 
law whether, when be so entered he was drunk or sober. Drunkenness 
is no excuse for the commission of crime, unless it has been of so long 
duration as to amount to a fixed insanity, or to such an extent as to 
render the party accused incapable of acting or thinking for himself." 

This instruction, asked by defendrmt, was refused: '' If you find 
from the evidence that at the time defendant was found in the house he 
was drunk, and got in there through drunkenness, without knowing 
where he was, and with no intent to steal or commit crime then you 
should acquit ." 

To reverse the conviction following this instruction and refusal, 
defendant prosecutes this appeal. 

Hall and Baldwin for the appellant. 
H. 0' Connor, Attorney-General, for the State. 
WRIGHT, J . -The offence here charged is defined by the statute to 

be the entering, wi~hout brenking, a dwelliug-h~use, in the night time, 
with intent to commit a felony. l The intent to commit a felony is, then, 
one cssei1tial element, and without it the offence would not be com
plete. Starting with this fundamental position, it seems to us , in vie•• 
of the instructions given and refused, that his conviction cannot be 
sustained. That given, -though, perhaps, abstractly correct, - was 
scarcely just to defendant, and was calculated to mislead, - and espe
cially so after t.be refusal of that asked by defendant, inasmuch as it, in 
effect, treats as unimportant, or foils to present in its proper and apprn
priate place, the material fact upon which defendant relied for hi ~ 
exculpation. To say, that if the intent existed, it would make no differ
ence whether the accused was drunk or sober is correct enough; and 
yet, the true inquiry was, whether, under the circumstances, there could 
have been the crirninal intent. This intent, it is granted, may exist in 
the mind of one under the influence of intoxicating liquor, and if so, 
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intoxication is no excuse. But, instead of thus presenting the cnse to 
the jury, they were left to deduce, as a conclusion of law, not as a fact 
to be found, that which constitutes the whole crime. If defendant's 
drunkenness w:is such as tnke from his act the criminal fotent, then the 
act was, as to this offence, not criminal and the jury should have been 
so told. 

If, however, this instruction could be overlooked as possibly not 
prejudicing defendant's rights, there still remains that refused, 
which, in our opinion, asserts the law, was applicable to the facts, and 
under the circumstances should have been given. 

'Vithout the felonious intent, as already suggested, the crime charged 
was not complete; and if defendant was so drunk-there being no 
prior crimin:il intent- as not to know where he was and with no intent 
to commit a.felony, he was not guilty. If, under such circumstances, be 
has taken the property of another, there being the absence of the requis
ite specific legal intent to steal, it conlc.l not have been larceny; and if 
not, neither would the entering be burglarious within the meaning of 
the statute. From the very nature of the offence, there must be the 
criminal intent, and this cannot exist in the mind of one who is too 
drunk to entertain a specific !ntent of any kind. The doctrine as thus 
stated, we do not understand to be controverted by the State, the issue 
being as to its applicability, or whether the refusal could possibly have 
worked prejudice to defendant's rights. 

In our opinion, the instruction was applicable, and the principle 
involved was not covered by the instructions in chief. Of course, we 
are not holding that defendant would be excuse<l if he was capable of 
and did conceive the design to commit this offence or, as the same 
thought is sometimes expressed, he would not be exculpated if he was 
possessed of bis reason, and capable of knowing and determining 
whether his act was criminal or otherwise. If, too, the drunkenness was 
volllntary aud defendant had in view this, or any other felony, he 
would not be protected. The drunkenness, however, is a proper cir
cumstance and should be weighed by the jury in determining whether 
there existed the specific intent to commit the felony charged. Whether 
he had the intent charged, whether he was capable of conceiving it, or 
whether he was so completely overcome hy his debauch as to be inca1>
able of forming any purpose, were questions for the jury. If, as 
claimed by defendant, be blundered into his house through a drunken 
mistake, under such circumstances as to show an entire absence of 
reason, or such as would indicate the inability to form any definite 
pw·pose, a.nd especially of committing a larceny, then there was no 
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guilt, at least not the offence here charged. The accused ma.y ha.ve 
been guilty of a Yery grentfault, but there is in reason and Jaw n very 
clear distinction between this and the intention'1l injury or crime con· 
templated by the statutc. 1 

The general doctrine is, of course, conceded, that volunta.ry intoxi· 
cation furnishes no excuse for crime committed under its influence. And 
the rule is just as reasonable, and by no means in conflict with that 
stated, which declares that if an offence, from its peculiar nature, is 
only committed when the net is joined with the intent, then if by one 
without the intent, who by drink is incapable of entertaining it, and 
never yields thereto the sanction of bis will, the particular offence is 
not committed; for of whatever defendant is guilty, be is not of tbis 1 

because of the absence of an essential ingredient. Or, as the same doc. 
trine, general and special, is stated elsewhere: 4' Intoxication is no ex· 
cuse for crime, when the offence consists merely in doing a criminal 
act, without regarding intention. But when an act <lone is innocent iu 
itself1 and criminal only when done ~ith a corrupt or malicious motive1 

a jury may, from intoxication, presume there was a want of criminal 
intention." 2 Or, as in another case, n where the nature and essence of 
::i. crime arc made by lnw to depend upon the peculiar state and condi· 
tion of the criminal's mind at the time, and with reference to the act 
done, drunkenness, as a matter of fact, affecting such state and condi· 
tion of the mind, is a proper subject for consideration hy the jury. 
The question in such a cnse is, what is the mental status?'' 3 

The law docs not imply the intent in cases of the kind, from the 
breaking and entering, or entering without hreaking. If life, howe\•cr, 
be taken, by the use of a deadly weapon, the fow implies malice, and 
there would hence be murder, though the perpetrator was drunk . This 
is the more t!vidcnt when we know that one may be guilty of murder 
without intending to take life, as he may in other cases intend to take 
life and yet not commit a crime. Or, still again, drunkenness may 
quite supply the plaee of malice aforethought, which may be general, 
not special; but it cannot that of a specific intent. 4 We confess that 
the doctrine touching cases of this character is not placed upon the 
clearest ground in the bookc;. J .. ooking at the question, however, from 
the standpoint of reason and principle, unassisted by authority, we be· 
licve the instruction should have been given, and the judgment below 

is, hence, 

i Uay'sMe1.Jur.otln!!.,ch. 25,andaee 
aect1.4.jJ,45!i,,56. 

1 United States v. Rondenbnsb, 1 Bald. 61(. 

Reversed. 

'Swnnv.State,-4.Ilumpb.136. 
•Bishop's Cr. Lnw, vol. I, paragr11.pba 

389,(90,,91; notesandcasestbereci~d. 



686 DRliXKEXXESS. 

Scott v. State. 

DRUNKENNESS - RELEVANT ON QUESTION WlIETlIER CRIME WAS 
CO~IMITTED. 

SCOTT v. STATE. 

(12 Tex. (App.) 31.) 

Intlte Oourt of Appeals of Texas, 1882. 

Drunkenness cannot excuse or justify crime, but it. mny be shown in order to de· 
tcrmine whether any crime or a parlicular crin~e hth! been commHted at all. 

Arr~AL from the District Court of Dallas. 
Tried before !Ion. George N. Alclrich. 
Crawford & Smith, JV. B. Gano anrl J . II. Skiles, for appellant. 
II. Chillton Assistant Attorney-General for the State. 
JlunT, J . -The appellnnt wns co1wictcd for nn assault with intent 

to rob. There was evidence tending to show that Scott was drunk nt 
the time of the assmilt. 

Upon this subject the court below charged as follows: "Voluntn.ry 
drunkenness furnishes no excuse or justification for crime. However, 
if you find that defendant did make the assault as charged in tlie in~ 
dictmcnt, and if you find that when he so made said assault, he was so 
drunk that he did not know what be was doing, and was unable to form 
the criminal intent necess:ll'y to commit the crime charged, then you 
will acquit him. But any amonnt of voluntary drunkenness which does 
not reach the status nhovc indicated, would not furnish any excuse or 
justification for the commission of it." 

The learned counsel for appellant, in the brief and argument, insists 
that this charge is not the law, and that therefore the judgment should 
be reversed. We listened with attention and great pleasure to the 
argument of counsel for defendant, but are forced to the conclusion 
that this charge is not obnoxious to the objections urged against it. 

The main attack is ma.de upon this part of the charge: "If you find 
that when he so made tl1e assault he was so drunk that he did not know 
what he was doing." This, we think is correct; for if he knew what he 

was doing he knew that be was trying to rob (the converse of the propo
sition), and in law and in mon\\s he should be held culpable. But this 

part of the charge should not be detached from that which is directly 
t•onncctecl with it. It proceeds, ' 1 and was unable to form the criminal 
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intent necessary to commit the crime charged, then you will acquit him.'' 
The court below admitted evidence of drunkenness, and applied the true 
principles of law thereto by instructing the jury in effect, that drunk
enness could be looked to in passing upon the ability to form the crim
inal intent. For this purpose, and this alone, can drunkenness be shown 
in a case like this. 

Drunkenness can be looked to in passing upon the status of mind in 
murder trials. 'Vhere the question is whether the mind wa:::; sufficiently 
calm and sedate to form the desire to kill, and to properly comprehend 
the consequences of the act; the status of the mind being the test by 
which the character of homicide is determined, whether murder of the 
first or second degree. 'Ve are not aware of any cnse decided by our 
appellate courts in which it is held that drunkenness will excuse or 
justify crime. To thus hold would be a solecism; for, if in fact a 
crime is committed we are not aware of any fact which can excuse or 
justify its commission. The law knows no excuse or justification of 
crime. If the acts which constitute the c1;me are excused or justified by 
law, they are not criminal. Whilst drunkenness cannot excuse or just
ify crime, it however may be shown in order to determine whether any 
crime, or a particular crime has been committed at all i but, if committed, 
though the party be ever so drunk, there can in the very nature of things 
be no excuse or justification. 

We have examined all of the other errors complained of, but find no 
errors in fact- that is, such error, over which we have revisory 
power

1 
as will require a reversal of the judgment of the court below. 

The judgment is aflll-med. 
.Ajfirrr.ed. 

INTOXICATION -INTENT- INSANITY. 

ROBERTS v. PEOPLE. 

[19Micb.401.] 

In the Supreme Court of lllichigan, January Term, 1870. 

1. Intoxication - Intent.- \"oluntary intoxiclltion will not excuse acl11 which constitute 
auoffcuce. \\~here,howc\er,theoliencechnrJ;"et.l isanactcombinedwithaninlentto 



688 

Roberts v. People. 

commitanoffenccnotactuallycommittccl,ittheprisoner''"nsrenderedbyiutoxlcation 
incapnbleotentertniningllrninteut,heisnotresponsiblc. 

2. Same. - If a person has the capacity to form the intent to kill by the means used, hie. 
voluntaryintoxicationwillbcnoprotectiou,allhoughhismcntalfncultieswerethcreby 
soobscuredastomakchimincapalJleofjudgingbctwecnrightandwroug. 

3. Inss.nity occasioned by voluntary intoxication will not excuse where the pcr11on 11 
:;:~·::~u~~~1lli.alulity to ins:inity from the cause, and has sullicicnt mental capac1t) to 

4.. Insanity Resulting from Intoxication. - But insanity {of which a l)Crson is ignor
ant) resulting from vol untary intoxication will render a person not responsible where 
hedocs11ot.knowwbatheisdoiugorwhyheisdoing theact,orifconsciousofthis,hc 
is not conscious of nuyobjectindoing it,ori! the diseased mindhnssopenertetl his 
reasontbathetloesnotknowtho.twbatheiadoingiswrong 

ERROR to Calhoun Circuit Court. 
D. D. Hughes, for plaintiff in error . 
. DwightJ.fay, Attorney-General, and J. G. Lodge, for the People. 
CuRtSTIANCY, J.-The defendant was tried in the Circuit Court for the 

County of Calhoun, upon an information charging him with assaulting 
with intent to mur<ler one Charles E. Greble, by shooting at him with a 
loaded pistol. Exceptions were taken to several requests to charge nnd to 
the c.:hnrge given . To take up the several exceptions separately, many 
of which embrace similar propositions in different forms, would lend to 
prolixity and be less intelligible than to consider the several questions 
really raised by the exceptions. And as the bill of exceptions, includ
ing the evidence, will accompany the report, it is unnecessary to report 
them here. 

The first question presented by the record is, wbether, under this in
formation, the jury could properly find the defendant gui lty of the 
assault with the intent charged, "ithout finding, as matter of fact, 
that the defendant entertained that particular intent? 

We think the general rule is well settled, to which there are few if 
any exceptions, that when a statute makes an offence to consist of an act 
combined with a pmticular intent, that intent is just as necessary to be 
proved as the act itself, and must be found by the j1uy, as matter of 
fact, before a conviction can be had . But especially, when the offence 
created by the statute, consisting of the act and the intent, constitutes 
as in the present case, substantially an attempt. to commit some higher 
offence than that which the defendant has succeeded in accomplishing 
by it; we are aware of no well founded exceptions to the rule above stated. 
And in all such cases the particular intent charged must be proYed to 
the satisfaction of the jury; and no intent in law, or mere legal pre· 
sumption, differing from the intent in fact, can be allowed to supply 
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the place of the latter.1 This case, so far as regards the intention to 
kill, is not identical with mmdcr. To find the defendant guilty of the 
whole charge, it is true, the jury must find the intent to kill under cir
cumstances which would have made the killing murder- ancl it is not 
denied that had death ensued in the present case, it would have been 
murder. But the converse of the proposition docs not necessarily fol
low: that because the killing would have been murder, therefore there 
must have been an intention to kill. l\Iurcler mrty be and often is com
mitted without any specific or actual intention to kill . See instances 
stated in 1 Bish. Cr. Law. 2 And no such spC"eifie intent is therefore 
necessary to be found. This difference was recognized in Maher v. Peo
ple, aboYe cited. 

By saying, however, that the specific intent to murder, or (which, 
under the circumstances of the case, would be the same thing), the in
tent to kill, m11st be proved, we do not intend to say it must be 
proved by direct, positive, independent evidence; but as very 
properly remarked by my brothe t' CA:.1rBELL in People v. Scott,3 the 
jury "may draw the inference, as they draw all other inferences1 

from any facts in evidence which, to their minds, fairly prove its 
existence." And in considering the question, they may and should 
take into consideration t1te nature of the defendant's acts constituting 
the assault; the temper or disposition of mind with which they were appa
rently performed, whether the instrument and means used were naturally 
adapted to produce death, his conduct and declarations prior to, at the 
time, and after the assault, and all other circumstances calculated to 
throw light upon the intention with which the assault was made. 

The principle which we have thus endeavored to explain, seems to 
have been overlooked by the court. And taking the whole charge (given 
in the record), together, we think the jury were in effect told, that if 
they should find the defendant made the assault alleged, in the manner 
and ";ith the instrument charged in the information, the law inferred 
the intent charged, and they were at liberty to find the defendant guilty, 
whether they were satisfied of the intent or not, as a matter of fact
unless they should find '' that the defendant was laboring under such a 
defect of reason from disease of the mind, n.s not to know the nature 

inexv. Thomaa,lEastP.C.417; I Leach, Mich. 212; People v. Scott,6 Mich.296(per 
330; Rex v. Holt, 7 C .• ~ P. 618; Crm•e'a Campbell, J.); Roscoe Cr. Ev. 7i5, 790; Bish. 

~~s;e,R~g~~a& v~-n~~.1;e~:~d~o1:t'ic.9 :;,~·; Cr. :s::~~11~1~n~~1. 
Rex v. Duffin, Rusa. & R. 36-1; Ogiltree ti. 

State, 28 Ala. 693; Maher v. People, JO 

44 
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and quality of the act he was doing, or if he did know it, that he did not 
know what he was doing was wrong." 

The second question raised by the exeeptions, is whether the volun
tary drunkenness of the defendant, immediately prior to, and at the 
time of the assault, to a degree that would render him incapabll) of en
tertaining, in fact, the intention charged, would constitute a valid de
fence, so far as related to the intent, and leave the defendant liable 
only for what be actually did - tile assault without the aggravation of 
he intent. 
It was very properly admitted by the defendant's counsel in bis re

quest to charge, that if the defendant had formed the intent, while in 
possession of his mental faculties, and entertained it before and at the 
time he became intoxicated, his subsequent voluntary intoxication to 
whatever extent, would not shield him from a conviction of the offence 
charged, including the intent, nor even for murder, had dcnth ensued 
from the assault. And the principle laid down by l\Ir. Bishop in his 
work on Criminal Law,l was also expressly admitted, that" when a man 
voluntarily becomes drunk, there is a wrongful intent; and if, whi le too 
far gone to have any further intent, be does a wrongful act, the intent, 
to drink coalesces with the act done, while drunk, anrl for this combina· 
tion of act and intent be is criminally liable." But it was insisted that 
the application of this case would be tba.t the drunkenness is no excuse 
for the assault, but being charged with the particulnr intent accompany
ing the assault, this could not exist, if he was too drunk to entertain it. 
That the wrongful intent in drinking does not supply or aid the proof of 
an intent to kill . 

The correctness of the principle lai<l down by this court in People v. 
Garbutt, 2 is not denied, that" a man who voluntarily puts himself into 
a condition to have no control of his actions, must be held to intend the 
consequences." But this 1 it is insisted, includes only the consequences 
which do actually ensue - the crime actually committed; and not in this 
case, the intent charged, if the defendant was at the time incapable of 
entertaining it, and did not in fact entertain it. 

We think this rea-soning is entirely sound, and it is well supported by 
authority.3 

~ ~o~i~h~e;.~·9~89· 
3 See Reg. v. Cruise, 8 C. & P. 54.l; Reg. v. 

Moore, 3 c . & K. 319; Pigman "· Staie, 1{ 
Ohlo,555; United States v.Rondcnbush,l 
Bald. 5li; Pirtle v. State, 9 flumph. 6G3; 
B.a.ilev. State,llHumpb. 154.; Swanv.State, 

'- Id. 136; Mooneyv. State,83 Aia .. '19; Kelly 
v.State,3S.&M.518;Peoplev.llobinson,z 
Park. 235; People v. Ilammill, 2 Id. 2'23 ; 
Keenan v. Com., H Pa. St., 55; People tr· 
Belencia,21Cal. 5«; and see 1 Bisb.Cr.L., 
sccts. 4.90,4.92. 
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In determining the question whether the assault was committed with 
the intent charged, it was therefore material to inquire whether the de
fen\.lnnt's mental faculties were so far overcome by tile effect of intoxi
cation as to render him incapable of entertaining the intent. And for 
this purpose, it was the right and duty of the jury - as upon the ques
tion of intent of which this f01·ms a part-to take into consideration the 
nature and circumstances of the assault, the actions, conduct, and de
meanor of the defendant, and his declaration hefore, at the time, and 
after the assault; and especially to consider the nature of the intent 
and what degree of mental capacity was necessary to enable him to 
entertain the simple intent to kill, under the circumstances of the en.se
er, which is the same thing, how far the mental faculties must be ob
scured by intoxication to render him incapable of entertaining thnt par
ticular intent. This last question invokes, as I think, in connection 
with the evidence, a principle of law which I shall presently notice. 
Some intents, such as that to defraud, when the result intended is more 
indirect and relJlote, or only to be brought about by a series or combi
nation of causes and effects, would 1rn.turally i1wolve a greater number 
of ideas, and require a more complicated mental process, than the 
simple intent to kill by the discharge of a loaded pistol. The question 
we are now considering relates solely to the capacity of the defendant 
to entertain this particular intent. It is a question rather of the exer
cise of the will than of reasoning powers. .And as a matter of law, I 
think the jury should have been instructed, that if his mental faculties 
were so far overcome by the intoxication, that be -was not conscious of 
what be was doing, or if be did know what he was doing, but did not 
know why he wa.s doing it, or that bis actions and the means be was 
using were naturally adapted or calculated to endanger life or produce 
dentb; then he bad not sufficient capacity to entertain the intent, and 
in that event they could not infer that intent from his acts. But if be 
knew what be was doing, why he was doing it, and that his actions with 
the meuns he was using were naturally adapted or likely to kill, then the 
intent to kill should be inferred from his acts, in the same manner and 
to the same extent as if he was sober. But that, on the other baud, 
to be capable of entertaining the intent, it was not necessary that he 
should so far have the possession of his mental faculties as to be capable 
of appreciating the moral qualities of his actions, or of any intended 
result, as being right or wrong. He must be presumed to have intended 
the obscuration and perversion of his faculties which. followed from his 
voluntary intoxication. I-le must be held to have purposely blinded his 
moral perceptions, and set his will free from the control of reason - tG 
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have suppressed the guards and invited the mutiny 1 and sltould 1 there· 
fore, be held responsible as well for the vicious excesses of the will , 
thus set free, as for the acts done by its prompting. There is no 
ground upon which a distinction can safely be made in such cases, 
between the acts of his hands and those of his will, which haYe set in 
motion and directed the hands. Ile must, therefore, bo held equally 
responsible for the will or intention, as for the net resulting from it. 

But he is not to be held responsible for the intent, if he was too 
drunk for a conscious exercise of the will to the particular end, or, in 
other words, too drnnk to entertain the intent, and did not ~ntertuin it 
in fact. If he did entertain it in fact, though but for the intoxic:ttion 
he 'vould not have done so, be is responsible for the intent as well as the 
acts. 

When the question is one rather of guilty knowledge than of a par
ticular intent (as in United States v. Ro11clenbttsh and Pigman v. State, 
above cited), there may be more reason for holding that a defendant, in 
such cases, should be capable of appreciating the moral quality of his 
actions to render him responsible; and so, possibly, when the act done 
is innocent in itself , or only becomes at all criminal by reason of the 
particular intent charged i upon such cases I express no opinion. But 
where, as in this case, the act committed is itself criminal, without the 
particular intent, and es;pecially when the manner in which the act was 
committed and the means and instruments used are naturally and obvi
ously adapted to produce death, and dangerous to others, whether he 
intended to kill or not; a rule which should hold him incapaUle of 
entertaining the intent, unless he was at the same time cognizant of the 
mornl quality of his actions, would be just as dangerous as if the same 
rule was applied to act;s committed under the influence of intoxication, 
and would practically render intoxication a substantial protection to 
crime. 

But the Circuit Court beld in effect that no extent of intoxication 
could have the effect to disprove the intent, treating the intent as an in~ 
ference of 1aw for the court rather than a question of fact for the jury. 
In this we think there was error. 

Thus far we have considered the question of intent, as affected by 
the voluntary intoxication alone. But the question of insanity, as af. 
fecting the intent, was also raised, and this upon the evidence is proper 
to be considered under three aspects. 

There was evidence tending to show that the mother of the defend
ant, who was living, was insane, with lucid intervals, and had been F> 

for the preceding five .Years; that in her lucid intervals she was a kind 
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and quiet woman, but that paroxysms of insanity were brought on by 
any excitement, and tlia.t she was then very violent towards her family 
and friends, and that defendant's maternal grandmother bad died in

sane. There was also evidence tending to show that the disease of 
insanity was hereditary, and that in families where it was hereditary it 
might lie dormant in the individual member of the family for years 
and then manifest itself; and that intoxicating drinks and exciting al

tercations were prominent and usual causes of its development, and 
that it was more likely to be hereditary on the maternal than paternal 
side. 

But there was no evidence tending to prove that the defendant him
self had ever previously exhibited any indication or symptoms of insan
ity, except what migbt or might not be inferred f~·om the effects 
produced upon him, on a single occasion of intoxication, or the drinking 
of intoxicating liquors, "hen two ordinary doses Ol' drinks of whiskey 
bad been administered to him for neuralgia, by which he was dcpri\•ecl 
of the use of his mental faculties and became ungovernable, insisting 
that he must go to the State of New York immediately, where he harl 
formerly lirnd, although I.Jc bad not contemplated going there before he 
took the wbi.okey. 

Nor was there any evidence tending to show any form or degree of in
sanity, distinct from and independent of the effects of intoxication, on 
the day of, or after, the assault, unless the high degree of excitement 
and vindictiveness aroused by the verbal altercation with Greble before 
the intoxication, can be considered as such evidence. But if the mani
festations of mental disturbance from drinking the whiskey on a former 
occasion alluded to 1 can be considered as tending to show anything 
more than the effects of intoxication upon a sane mind somewhat easily 
affected, in one among the almost infinite varieties of form, in which 
those effects exhibit themselves in men of different mental and pbysic!ll 
organizations, whose minds arc otherwise sane-if it can be considered 
as tending to show that, above and beyond the effects of intoxication 
upon a sane mind, a dormant tendency to insanity had been aroused 
into action, it would still tend, in this case only to show- not the ef
fect of insanity alone, as independent of or contra-distinguished from 
intoxication, but the cffec:t of some unknown degree of insanity com
hincd with and produced by the intoxication and disappearing with it, 
and which but for that intoxication would not have occurred. 

If, therefore, the intoxication was voluntary on his part, as all the evi 
cle1we tenrled to show, unless he had become insane before he resorted 
to drinking, as presently explained - any degree of insanity thus pro-
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dnced would be a part of the consequences of such voluntary intoxica
tion. And if from his past experience or information, be bad, while 
sane and before drinking, on that day, good reason to believe that, 
owing to a dormant tendency to insanity, intoxication would be likely 
to produce an extraordinary degree of mental derangement beyond the 
effects likely to be pro<luced upon persons clear of any such tendency, 
he must be held to have intended the extraordinary dcrn.ngement, as 
well as the intoxication and the other results produced by it. And the 
same degree of mental incompetency would be required to render him 
incapable of entertaining the intent, whether caused by tlie intoxication 
combined with the insanity thus produced or by the intoxication alone. 
And the same principle already laid down in reference to the question of 
capacity, as affected by intoxication alone, would apply with equal force 
to this aspect of the case. 

But if be was ignorant that be bad any such tendency to insanity, 
and bnd no reason from bis past experience, or from information de
rived from others, to believe that such extr:iordinary effects were likely 
to result from the intoxication; then be ought not to be held responsible 
for such extraordinary effects; and so fnr as the jury shoulrl beliern 
that bis actions resulted from tbcse 1 and not from the natural effects of 
drunkenness or from previously formed intentions; the same degree of 
competency should be required to render him capable of entertaining or 
responsible for the intent, as wlien the question is one of insanity alone, 
which I now proceed to consider. 

If it should be found from the e\riclence that the defendant inherited 
a peculiar tendency to insanity, which was liable to be aroused by slight 
causes. and that in consequence of this1 and before he resorted to 
drinking on that day, the verbal altercation be had with Greble in the 
forenoon bad arnused this diseased action of bis mental faculties, to 
such an extent that he did not know what be wns doing, or, if conscious 
-of this, be yet was not conscious of any object in doing it; or, if he 
did not know that what he was doing, or the means he was using were 
adapted or likely to kill i or, though conscious of all these, yet if the 
diseased action of his mind bad so far overcome or perverted his reason 
that he did not know that what he was doing was wrong; then he was 
not responsible either for the intoxication or its consequences. And if h<' 
continued thus incapable up to the time of the assault, either from this 
cause alone, or combined with the superrnning intoxication, he was 
neither morally nor criminally responsible for his acts or intentions. 

The other justices concurred. 
A new trial mu.'lt be awarcled. 
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INTOXICATION - INTENT- LARCENY - INSTRUCTIONS. 

PEOPLE v. Cmmrns. 

(H Mich.334.) 

In the Supreme Court of 11fichigan, January Term, 1882. 

Hon. I SAAC lliRsTON, Chief Justice. 

II IlENJAML."\f F. GRAVES, } 

" T110:-.u.s M. COOLEY, Associate Justices. 
II JAMES v. CAMPBELL, 

1. Larceny- Intent - Sanity. -A person cannot be guilty of larceny whose mind can

not comprcbend all the essential ingredienu of the offence, and recognize their exist· 

ence. Therefore an instruction thM one who knows be has been taking property not 

bisownissanecnougbtocommittbecr1meoflarcenyiaerror. 

2. Duty of Court to Instruct. -A prisoner on trial is entitled to have the theory ot his 

defenccclearlyrecognizcdin thcchargcofthecourt. 

3. Drunkenness -Temporary Insa.nity-lnjury to Brain - Instructions. - Where 

tbedefcnccoftcmporaryiusanity proceedsuponthcthcorythat1twasinduccdbytbe 

opcrationo!strongdriukupouamindrcndercdunsoundbyauinjurytothcbra111,1t1:1 

crrortolcavcthequcstionofcrimi11alrcs1JOn81biJitytobcdetcrmincduponlhefactsof 

~~':;)~:;~t~:;i~~~t~~souudncss nlone, or upon the effect of iotoxicntiug liquors apart 

ExcEPTIONS from the Recorder's Court of Detroit. 

Van Riper, Attorney-General, for the Pe.ople. 

Brennan and Donnelly, for the prisoner. 
GitAVES, J. - Cummins was convicted in the Recorder's Court of 

Detroit on a charge of larceny from the person and he comes here for a 

review vn exceptions. . . . 
The point seriously controverted was the defendant's criminal ca

pacity, and the ground was taken by testimony tending to prove it, that 

some years prior to the act in question the defendant's brain had suf· 

fercd injury, wllich made him suhject to spells of strnnge and painful 

feelings in his head, and moreornr rendered him liable on drinking 

liquor, which he sometimes did, to become temporarily insane, and that 

having been drinking on this occasion, it had protluced this crazing ef

fect, and to such extent that be was not conscious of any thievish pur

pose and was not able to form one. 'Vhen the co11rt came to deal with 

this question of criminal responsibility, he instructed the jury, as the 
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record tells us, that if the defendant "knew he hnd been taking prop
erty that did not belong to him, he wns sane enough to commit this of
fence." By this instruction the defendant's legal accountability wns 
made to depend on bis h::wing seen and understood that the property be 
took was not his own; and certainly such is not the Jaw. 

Where the case depends on the sanity of the accused be cannot be 
com·ictcd of larceny unless the jury are satisfied that bis mind wns suf
ficient to see all the essential ingredients of the offence, and acknowl
edge their existence, and the bare recognition of the one fact that the 
property belonged to another, would be only one among several such 
ingredients. No enumeration of the required constituents is needful. 
The text books will supply the information. 

The remaining consideration is more general. On taking into view 
what instructions were cleniecl and what were given there is renson to 
apprehend the jury were led to suppose that the question. of criminal re
sponsibility was to be solved by looking at the question of mental sound
ness and brain injury, and the question of tho effect of liquor nnd 
intoxication as separate and unconnected factors. But it was not the 
theory of the defence that either the injury or mental infirmity on the 
one hand, or the drinking and intoxication on the other, distinctly and 
separately considered, brought about the alleged incapacity. The posi
tion of the defence wns that the alleged state of insanity and inca
pacity was superinduced through the conjoint but consequential 
operation of the liquor and the brain disorder. And the defendant was 
entitled to have this theory clearly recognized in the charge. 

I thiuk the court should be advised to set aside the conviction and 
order a new trial. 

CA..VPBELL, J., concurred. 
Coo LEY, J . ..,-The record in this case is very confused, and I am not cer

tain that we understand tbe Recorder's charge as printed in it as it was 
understood by the Recorder himself and the jury. But if, as tbe record 
seems to s~y, he instructed the jury that the pJaintiff in error could be 
guilty of larceny in taking the property of another when he was so in
sane as not to know what he was about, he was clearly in error. Lar
ceny implies a taking with felonious intent; and when tLat intent is 
impossible the crime is impossible. 

The other justices concurred. 
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INTOXICATION-VOTING TWICE AT ELECTION-INTENT-DRUNK
ENNESS NO EXCUSE. 

STATE v. WELCH. 

(21Minn. 22.] 

In the Supreme Court of .illinnesota, August, 187 4. 

Hon. S. J. R. McMJLLA....,, Chief Justiu. 
11 JOHN i\I. IlERHY1 1 
" GEOUOE B. Yomw, s Judges. 

Voting Twice at Election- Intent- Intoxication no Defence. -It Is no defence to 
au indictment for illegally votmg more t111rn once at the same election thnt the prisoner 
was so drunll: when he gave his second vote that be did not know what be was doing 
anddidnotknowtbathebaJ.alrcadyvoted. 

The prisoner wn.g convicted in the District Court of Washington 

County, and sentenced to hard labor in the State prison for six months. 

Ile appealed. 
James N. Castle, for appellant. 
George P. Wilson, Attorney·General, for the State. 
Yomm, J. -The indictment charges the defendant with the crime of 

voting more than once at the gencr:tl municipal election of the city of 
Stillwater, held April 1, 1873-the defendant's first vote being cast in 

the First \Yard of which he was n. reside11t, and the second in the second 

Ward. 

At the trial the prisoner testified: "I drank considerably during the 

day of the election. I don't recollect voting at any of the polls that 
day. I might have voted three times and not known it. I must have 
been very drunk. Don't recollect what occurred after morning." 

Other evidence was introduced, tending to show that the defendant was 
much intoxicated at the time of the second voting. Evidence was 

offered, and excluded as immaterial, tending to show that defendant 
was a lumberman, and on the election day had just returned from a six 

months' absence in the woods ; that he did uot know that more than 
one polling place bn.d been provided i that he did not know who were 

the candidates to be voted for, was not a partisan, and took no part in 
the election, except by voting. The exceptions taken to the exclusion 
of this evidence, and to the refusal of the court to give the third, sixth, 

and seventh instructions asked by the defendant, present the ::;ame 



698 DRUNKENlli'"ESS . 

State v. Welch. 

question under two aspects. The defend:mt's intoxication is relied on 
as a defence, first, as rendering the defendant incapable of fonning the 
intent to commit n crime; second, as rendering him ignorant of the fnct 
that he was doing the act for which he is indicted. 

His counsel insists that " the essence of an offence is the wrongful 
intent, without which crime cannot exist." This is true i but in cnses 
like the present, where the law declares the act done by the defendant 
to be a crime, the only question is, did the defendant intend to do the 
act which the law has forbidden? He does not appear to lrn.ve cast his 
vote by accident, or under the constraint of superior force. His act 
was and must have been wholly voluntary. Every man is conclusi\·ely 
presumed to intend his own voluntary acts. As the defei1d:int must 
have intended to cast the second ballot, he must have intended to com
mit the ofience charged . 

The cases cited by his counsel, except one in California, are cases 
where the crime of which the prisoner was accused, consisted not merely 
in the doing of an act, with intent simply to do that act, but in the doing 
of an act, with intent thereby and by means thereof to compass a crim
inal end, to accomplish an unlawful purpose. Thus, in prosecutions for 
larceny, the act of the prisoner- the mere taking-does not constitute 
the offence, but the act coupled with the intent to steal; and the ques
tion is not, did the prisoner take and intend to take the goods? But, 
did he take them animo furandi'! So, in trials for murder in the first 
degree, the question is not merely did the prisoner intend to inflict the 
blow (or do any other act), which resulted in death? But, bad he a pre
meditated design to effect the death by means of the act done? And 
in Statev . Garney, 1 the question was not, did the prisoner intend to make 
the assault? but, did he also intend to do great bodily harm? In such 
cases, where the crime consists not alone in the act done, and intended 
to be done, but also in the intent of the prisoner to effect certain re
sults by means of the act, courts have sometimes admitted evidence of 
the prisoner's intoxication, as affecting his mental condition and the 
possibility or probability of bis forming a premeditated design, or enn 
an intention, to perpetrate, by means of the act done, the crime where
with be is chargcd. 2 So, in another class of cases-for instance, prose
cutions for passing counterfeit money-where the prisoner's knowledge 
of its falsity is the essence of the offence, he has been permitted to 

i 11Minn. l54.. t1 . People,19llich.417,wheremanycasesare 
s Swan t1 . State, 4 Humph. 136; Pirtle v. collected. And see State t1. Gut, 13 Minn. 

State,9 Ilumph.G63;State v. Schingcn,20 361. 
Wis.74.;Statev.Bell,29 lowa,316;Robcrts 
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show that, when he uttered U1e money, he was so drunk as not to know 
that it was counterfeit. I 

But it is obvious that such cases have no analogy to the case at bar. 
This defendant's moti\Te and purpose in Yoting are alike immaterial. 
His offence is the same, although bis two votes were cast for opposing 
candidates, so that the second neutralized the first. Here, the only 
question is, did the defendant, having voted in the First Ward, intend to 
Yote a second time at the same election? In no case can a defendant, 
by proof of intoxication, rebut the legal presumption that be knows 
and intends bis voluntary acts. In the instances above cited, the pris· 
oner cannot show that, by reason of intoxication, be did not intend to 
take the goods he is charged with stealing; to strike the blow which re· 
suited in death; to pass the money which proved to be counterfeit; nor 
can be show that, by reason of his intoxication, be did not know that 
he took the goods, struck the blow, or passed the money. 

It is claimed that the defendant was so drunk when be voted the sec· 
oncl time that be did not remember that he had already voted, and that 
the act was innocent, because done in ignorance of this material fact. 
But this plea of want of memory is like those of want of intent and 
want of knowledge. The defendant bad first cast his vote but a few 
hours before. In the ordinary course of things, had he remained sober, 
it would be no excnsc for bis offence, that he had forgotten, at three 
o'clock in the afternoon, that he had voted in the morning. It is not 
pretended that he is not a man of ordinary memory, and he must be 
held to the reasonn.Ule exercise of the power of memory that he possesses. 
A man is not the less responsible for the reasonable exercise of 
his understanding, memory and will, because he has enfeebled his mem
ory, perverted his will, and clouded his understanding, by voluntary in
dulgence in strong drink. A drunken man, equally with a sober man, 
is presumed to know and intend the acts which he does, and to remem· 
ber the acts which be bas done. There is, accordingly, no reason why 
this case should form an exception to the general rule of the criminal 
law, that" an intoxicated man shall have no pridlege by his voluntary 
contracted madness, but shall have the same judgment as if he were in 
his right sense:::." 2 

In People v. Harris,3 c:ited by the defendant 1 s counsel, tbe prisoner 
was indicted, under a statute similar to our own, for the offence of 
which this defendant stands com·ictecl. It was held that evidence of 
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his intoxication could be a.<lmitted upon the question of his intent to 
commit a crime, and whether a crime had in fact been committed; but 
the opinion was strongly expressed, and often reiterated, that" a stn.te 
of intoxication can be of no avail as an excuse for crime." It seems to 
us that a prisoner woald have no need for an excuse for an act. wliicb 
his intoxication made innocent, and no crime. There can be no practi
cal difference in the result between holding that intoxication is an excuse 
for crime, and holding that the acts of a man suflkiently intoxicated 
cannot be criminal. In either case, a man would be exempted from 
criminal responsibility for acts done in a state of voluntary intoxication. 
This doctrine is novel, anomalous and startling. It is a dangerous in
novation upon the well established principles of the criminal Jaw 1 nnd 
we have no hesitation in rejecting it. 

The tenth charge of the coul't is taken from 1 Bishop Cr. Law .1 The 
same doctrine, as stated in almost the srune words in the following sec
tion, was admitted to be the law in Roberts v. People.2 The correctness 
of the author's theory of the rule, by which drunken men are held to 
intend their criminal acts, is immaterial. The rule itself is correctly 
stated. 

There was uo practical error in the eleYenth instruction, viz. : "The de
fendant is equally guilty whether he intended the act complained of or 
not. The only fact for the jury to find in this cnse is, whether or not 
the defendant deposited a ballot both at the First and Second Wards of 
this city, on the occasion of the city election, held April 1, 1873. And 
if you find that be did so deposit the two ballots, you will find him 
guilty, in manner and form as charged in the indictment." 

The language of this instruction is not happily chosen, and cases 
might easily be supposed where such a charge would unduly restrict the 
province of the jw·y, and mislead them into an erroneous verdict. But, 
as we have already shown i the present case falls ·within the general rule, 
that men are presumed to intend their Yoluntary acts ; and it was the 
duty of the jury, upon satisfactory proof of the acts done, to find the 
intent in accordance with the legal presumption. The instruction, in it.s 
application to the facts of this case, was therefore substantially correct. 

The judgment and the orders appealed from are affinnecl. and it is di
rected that the sentence pronounced by the District Court be executed. 
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VOTING TWICE AT ELECTION - INTENT- DRUNKENNESS RELEVANT. 

PEOPLE v. IIARRIS. 

[29 Cal. G78.J 

In aie Supreme Court of California, Ap1"il, 1866. 

Hon. SLLAS W. SANDEUSON, Chief Justice. 

" JOHN CURRE'\'1 } 

" Lo1n:Nzo SA wYF.n, 
" AUGUSTUS L. RHODES, Assistant Justices. 
" OSCAI{ L. SlLU'TEl{, 

Voting Twice at Election-Intent-Drunkenness.-The act of voting more than 
once at the same election is not a crime unless done knowingly nnd with wrong 
intent. 'l'herefore a person charged with this crime may show that he was intoxicated 
at U1e time he committed the act, not as an excuse for the crime, but to enable the jury 
~~1 ~~::::~e whether his mental condition was such that he knew be was committing 

APPEAL from the County Court, City and County of San Francisco. 
The facts are stated in the opinion of the Court. 
.Alexanclei· Oarnpbcll, for appellant. 
J. G. McCullough, Attorney-General, for the People. 
By the court, CmrnEY, C. J. -The defendant was indicted for voting 

twice at the general election held on the 6th of September, 1865. To 
the indictment lie pleaded not guilty. Upon the trial be was found 
guilty, and sentenced to be imprisoned in the State prison for one year. 

lt is provided by statute th~t any person who shall vote more than 
once at any election shall be deemed guilty of a felony, nnd, upon 
conviction, shall be imprisoned in the State prison for a term not less 
than one year nor more than five years. 1 

The e\ridence shows that the defendant \'Oted at. the election polls 
of the Fifth District of San Francisco at about'ten o'clock in the fore
noon of the day a born mentioned, when his right to vote was challenged 
on the ground that he was not a resident of the district. The challenge 
being withdrawn, the defendant voted. About two or three o'clock in 
the afternoon the defendant returned to the same polls very much 
intoxicated and again offered to vote. The same person who had chal
lcnO"ed his ri«ht to vote at that place in the morning informed him that 
l.le 

0

Laad voted before, and that be would get himself in trouble if he 

1 Law:i ISJ~.Jlp.16(), 166. 
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voted ugnin. The defendant, in reply, vehemently protested that be 
had not voted, and declared his willingness to so make oath. The onth 
prescribed by the statute was then administered to him by the proper 
officer, to which he responded in the affirmative, and then voted the 
second time. 

When the cause was submitted to the jury, the court charged them 
as follows: ''The indictment charges that the defendant, at an election 
for members for the State Senate and Assembly, held on the sixth day 
of September, 1865, iu the Fifth Election District of this city and 
county, did, knowingly, unlawfully and feloniously, vote more than once 
at the same election. The language of the statute upon which the 
indictment is framed is, 1 any person who shall vote more than once at 
any election. • • • shall be deemed guilty of a felony.' The word 
knowingly is not in the statute, and although used in the indictment, 
yet it may be rejected as surplusage, for the State is not bound to 
support by proof the allegation in the indictment, that the a<:t of double 
voting was knowingly done. The statute makes the act of voting more 
than once at the same election, and not the act of voting knowingly 
more than once at any election, a crime. If, therefore, you nre satis
fied from the testimony in the case that the defendant, at an election 
for members of the State Senate aucl Assembly, held on the sixth clay 
of September, 1865, in the Fifth Election District in this city and 
county, voted twice, then, although. tbe defendant may at the time 
have been under the inftuence of intoxicating liquors~ it is your duty 
to bring in a verdict of guilty against him; for drunkenness is no 
excuse or justification for the commission of a criminal act, nnd evi
dence of voluntary intoxication is properly admissible as affecting 
crime only in those cases in which it is necessary to ascertain whether 
the accused was in a mental condition which enabled him to form a 
deliberately premeditated purpose, and this is not one of those cases. 
The counsel for the defendant requests me to charge you that e"ery 
crime involves a union of act and intent or criminal negligence. This 
is true. The law does not punish a man for his intention, nor for bis 
act disconnected from bis intention, but act and intent must unite to 
constitute a crime." 

At the conclusion of the charge the counsel for the defendant requested 
the court to withdraw that portion of it which stated that tbe act of 
double voting need not be knowingly done, which the court declined 
to do. 

The defendant1 s counsel excepted to each and every portion of the 
charge except thn.t given at the request of the defendant's counsel, and 
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also excepted to the refusal of the court to withdraw the portion of the 
charge wllich stated that the act of double voting need not be know
ingly clone. 

The defendant's counsel asks for a reversal of the judgment, on the 
ground that the jury were misdirected by the court in relation to the 
knowledge which it was necessary the defendant should have as to what 
he bad done and was doing when he voted the second time, and he 
insists that the error of the charge was not cured by the instl'uctions 
given at the defendant's request, "that every crime involves a union 
of act and intent or criminal negligence.'' 

The theory upon which it was sought to exculpate the defendant 
of criminality was, that he was in such a condition mentally when he 
voted the second time as not to know that he had already voted 1 but, 
on the contrary, believed that he had not done so. It is laid down in 
the books on the subject tliat it is a universal doctrine that to consti
tute what the law deems a crime, there must concur both an evil act 
and an evil intent. Actus non/acit 1·eum nisi mens sit rea. l Therefore 
the intent with which the unlawful act was done must be proved as well 
as the other material facts stated in the indictment; which may be by 
evidence either direct or indirect tending to establish the fact, or by 
inference of law from other facts proved. When the act is proved to 
have been done by the accused, if it be an act in itself unlawful, the 
law in the first instance presumes it to have been intended, and the 
proof of justification or excuse lies on the defendant to overcome this 
legal and natural presumption. 2 Now, when the statute declares the 
act of voting more than once at the same election by the same person 
to be a felony, it must he understood as implying that the interdicted 
act must be done with a criminal intention, or under circumstances 
from which such intention may be inferred. The defendant's counsel 
at the trial seems to have apprehended the true rule of law on the sub
ject, and to have regarded the burden as on the defendant to show by 
evidence that the act of his voting the second time was not criminal, 
and for this purpose evidence of his intoxicated and excited condition 
was submitted to the jury, in order that they might determine under 
the rules of law governing in such cases whether the defendant was 
conscious at the time of having voted before at t,be same election. 
The question was fairly before the jury whether the defendant kn('W 
what lie was about when he voted the second time. From the evidence 

1 1 Bis h.Cr.Law, sects. fii,2'!9;3GreenJ. ~ 3 Green!. onEv.,sects.13,14, 18. 

Ev. ,rnct .. 13. 
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in the case it appears he was very much intoxicated, but whether to a 
degree sufficient to deprive him of all knowledge of having already 
voted was for the jury to decide. 

The law does not excuse a person of a crime committed while in a 
state of voluntary intoxication. In Rex Y. Thomas, I PAnKE, B., said 
to the jury: "'I must tell you that if a man makes himself voluntarily 
drunk, it is no excuse for any crime he may commit whilst he is so; be 
takes the consequences of his own voluntary act, or most crimes woulcl 
go unpunished; " and to the same effect is the language of ALDERSON, 

B., in Rex"· ]Jfeakin; 2 and in harmony with this doctrine is the whole 
current of English nuthoriLy. 3 l\Ir. "Wharton says that in this country 
the same position bas been taken with marked uniformity, it being 
invariably held that voluntary drunkenness is no defence to thefactum 
of guilt; the only point about which there has been any fluctuation 
being the extent to which evidence of drunkenness is recciv:ible to 
determine the exactness of the intent or extent of deliberation." 4 In 
Pigman v. State, 5 it was held that a man who pisses counterfeit money 
is not criminally linble if he is so drunk as to be incapable of knowing 
that it is counterfeit, and consequently of entertaining the intention to 
defraud, provided there was no ground to suppose he knew the money 
to be counterfeit before then i and in Swan Y. State,G the Supreme Court 
of Tennessee said: ''Although drnnkenness, in point of l::t.w, constitutes 
no excuse or justification for crime, still, when the nature and essence 
of a crime is made by law to depend upon the peculiar state and con
dition of the criminal's mind at the time, and with reference to the act 
done, drunkenness as a matter of fact affecting such state and condition 
of the mind is a proper subject for consideration and inquiry by the 
jury. The question in such case is what is t..he mental stalus1" 

In Reg. v. Noore 1
1 the defendant wns indicted for an attempt to 

commit suicide by drowning, and in defence it was alleged she was 
unconscious from drunkenness at the time of the nature of the act. 
The court was of the opinion that if she was so drunk as not to know 
what she was about, the jury could not find that she intended to 
destroy herself. 8 

While the condition of the accused, caused by drunkenness, may be 
ts.ken into consideration by the jury with the other facts of tl~e case, to 

1 70.& P.8li. 
270.& J:>.297. 
•tWhart.Cr.Law,sect.39. 
4 Jd.,sect.•o. 
& 14.0hio,555. 
04 Ilumpb.IJ6,HJ 

; 30.&K 319. 
s Reg. v. Cruise, 8 C. & P. M6; United 

Statesv.Rondcnbush, I .Bald\V. 517; Kelly 
v. State,3 Sm. & hl.518; Pirtle v.State, 9 
Humph. 663; Haile , .. State, 11 llumph. IM. 
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enable them to decide in respect to the question of intent, it is proper 
to obse1Te that dmnkenness will uot excuse crime. 1 The inquiry to be 
made is whether the crime which the defendant is accused of having 
committed ltas in point of fuct been comm.itted, and for this purpose 
whatever will fairly and legitimately lead to the discovery of the mental 
condition and status of the accused at the time may be given in evidence 
to the jury, and may be considered by them in determining whether 
the defendant was in fact guilty of the crime charged against him. 
Great caution is necessary in the application of this doctrine, and those 
whose province it is to decide in such cases should be satisfied beyond 
a reasonable doubt, from all the facts and circumstances before them, 
that the unlawful act was committed by the accused when his mental 
condition was such that he did not know that he was committing a 
crime, and also that no design existed on his part to do the wrong 
before he became thus incapable of knowing what he was doing. 

·we have said more respecting the character of the defence or excuse 
imposed than would have been necessary, but for the reason that it 
is important that those who may be guilty of violating the law may 
understand that a state of intoxication can be of no avail as an excuse 
for crime. 

The court told the jury, as we have seen, that the statute makes the 
act of voting more than once at the same election, and not the act 
of voting knowingly-that is, intentionally-more than once at any 
one election, a crime. The court further charged the jury, in sub
stance, that evidence of voluntary intoAication is properly admissible 
as affecting crime only in those cases in which it is necessary to ascer
tain whether the accused was in a mental condition which enabled him 
to form a deliberate premeditated purpose to commit the offence; but 
in the same connection the jury were told in effect that the case before 
them was not one of those cases in which the defendant could interpose 
the defence that he wn.s intoxicated to a degree rendering him uncon
scious of what he bad done and of the wrong which he was doing. 
The court then instructed the jury, at the request of the defendant's 
counsel, that every crime iilYolves a union of act and intent or criminal 
negligence. That the law does not punish a man for bis intention, but 
that act and intent must unite to constitute a crime; but at the same 
time the court refused to modify in any degree the charge already 
given, though specially requested so to do. 

1 People v. King, 27 Cal. su .• 
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Taking these two portions of the charge together we may understand 
the court as declaring: -

First. That a crime is constituted by the commission of a forbidden 
act, united with a. felonious intent on the part of him who does the act 
or caused it to be done. 

Second. That the act of voting more than once at the same election 
was a crime, C\'Cn though not done with knowledge, on the part of him 
who so votes, t hat he was voting the second time. 

Third. That the ca.se before the ,imy wns not one in which the 
defendant could show that by reason of his intoxicated condition he 
did not know what be was doing when he voted the second time. 

We do not see how these charges, involving the question of felonious 
knowledge or intention mm be harmonized. The second and third stand 
in direct antagonism to the first, and the greater prominence was given 
to the one of which the defendant complains, and which we think to be 
eIToneous. We are of the opinion the court erred also in excluding 
from the jury any consideration of the mental status of the defendant 
by reason of his intoxicated condition when he voted the second time. 

The judgm.ent is reversed and a new trial ordered. 
Mr. Justice SAWYER expressed no opinion. 

INTOXICATION-RELEVANT ON QUESTION OF INTENT AND MALICE. 

hELLY A"D LITTLE v. STATE. 

[38.&M.518) 

In the High Court of Errors and Appeals of Mississippi, NO'IJember 
Tel'm, 1844. 

Hon. WrLLIAM L. SrrARKEY, Chief Justice . 

:: ~~~~~~~·~:~~~::oN, ~ Judg~s. 
Mere intoxication is no extenuntlon or excuse for crime; but itmayb! considered by the 

juryupouthequestionof intent or malice. 

IN ERROR from the Circuit Court of Smith County. 
At the April term, 1844, of the said court, Archibald Kelly and 

Archibald Little were indicted jointly for the murder of one Jack, a 
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negro man, the slave of the said Archibalcl Kelly. On the 16th of 
April, 1844, the prisoners were arraigned and pleaded'~ not guilty," 
and on tho 26th of April were com;ctecl by the finding of the jury of 
manslaughter in the fir~t degree, and were sentenced to confinement to 
the penitentiary for seven years. 

Foote and Swan, for tbc prisoners. 
:hfr. Justice TlL\cwm delh·erecl the opinion of the court. 
(After passing on other questions raised on the appeal.) 
The court below declined to charge the jury as follows: "In deter

mining whether tbe act of killing was or was not mur<ler, if the jury find, 
from the evidence, that the defendants were in a state of serious intoxica
tion, they are en tilled to regard this fact as elucida.tory of the point of 
intention, as evidence, more or less strong, according to tb<:ir ,·iew of 
the real circumstances of the case, as proof of the absence of that 
premcclita.tccl de!::>ign, required by our statute in its first description of 
murder, as an indispensable ingredient of murder." 

As, in this case, the finding of the jury was manslaughter, no injury 
accrued to the prisoners from the denial of the charge by the con rt. It 
is true that our statute! has enacted that no person can be punished for 
an offence committed in a state of insanity; but, in doing so, it bas 
done no more, as all writers on criminal luw show, than to re-enact the 
<:ommon law. It is to be noticed that the instruction under review has 
reference only to a single instan•ce of intoxication, and bas no reference 
to well-defined and unmistakable insanity, produced by a long-continued 
or excessive u5e of intoxicating stimulants. Legal writers, from the 
enrlicst times to the present, agree that mere drunkenness is no extcnu
a.tion or excuse for crime in the view of the law. "Ile who is guilty 
of any crime whatever, through drunkenness, shall be punished for it 
as much as if he bad been sober." 2 "A drunkard," says Lord 
Coke, " is voluntarius dannon 1 and hath no privilege thereby." Judge 
STORY, commenting on the same subject says: "If persons wilfully de
prive themselves of reason, they ought not to be excused one crime by 
the voluntary perpctra.tion of another." 

In this connection it is insisted by counsel that, as our statute in one 
of its definitions of murder, declares that it must be perpetrated from 
11 n. premeditated design to effect the death of the person killed, or some 
other person," and as intoxication "steals a.way the brain," such is 
a circumstance to infer the want or absence of a premeditated design 
to commit a felonious net. The fact of the party being intoxicated bas, 

1 U &IJ.7'.!:!,pnrngrapb2. 
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indeed, been holden to be a circumstance proper to be taken into con
sideration where the sole question is, whether an act was premeditated 
or done with only sudden heat and impulse. The same may as truly be 
said of the passion of anger, or any other excitement arising from sud
den provocation or peculiar circumstances. But how slight that con
sideration should be in the instance of intoxication, is readily concchred 
from the as equally just presumption that the design to commit a crime 
may h::we previously existed or been contemplated, and the intoxication 
have been employed '' to screw the courage to the sticking-place.'' IJ cnce 
it is that the law discriminates between the delusion of intoxication and 
the insanity which it may ultimately produce. For, if the mere fit of 
drunkenness is always to be held as an excuse for crime, there is at once 
established a complete emancipation from criminal justice. And, gcn
er::i.J.ly, to sustain a. defence on the ground of insanity, a. comparison of 
the best authorities concludes that it must be clearly proved that, a.t the 
time of committing the act, the party accused was laboring under such 
a defect of reason, from disease of the mind, as not to know the nature 
and quality of the act he was doing, or, if be did understand them, that 
he did not know he was doing what was wrong. 

Judgment reversed on another ground. 

INTOXICATION - INTENT- LARCENY. 

WENZ v. STATE. 

In the Court of Appeals of Texas, 1876. 

[L Tex. (App.) 36.] 

Hon. M. D. ECTOR, Presiding J1tdge. 

:: j~1~~· ~~\~:~:~::I Judges . 

Drunkenness- Intent. - In cases which invoh•e io~enlion, as well as acts (as theft, etc.), 
~8v~~~~:::t~ the drunkenness of the prisoner at the time o! the commission of the crime 

APPEAL from the District Court of Bexar County. Before Hon. 
GEORGE H. NOONAN . 

0. K. Brene1nan, for appellant. 
A. J. Peeler, Assistant Attorney-General, for the State. 
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Facts of the Case. 

WINKLER, J. -The appellant was tried and convicted in the district 
court of Bexar County on an indictment charging that he ~'unlawfully. 
fraudulently, and feloniously did steal, take, and carry away from the 
house of Juan Flores, and from the possesssion of Juan Flores, one 
shawl, of the value of three dollars, the property of Juan Flores, witli
out the consent of said Juan Flores, and with the fraudulent and felon
ious intent to deprive the said Juan Flores of the value of said shawl, 
and to appropriate said shawl to the use of him, the said Jacob Wenz, 
contrary," etc. On the trial the accused requested certain charges to 
be given to the jury, which were refused . 

.A motion was made for a new trial, on the part of the defendant, in 
which two grounds are alleged as a reason why the motion should be 
sustained. " 1st. The court erred in refusing to <:barge the jury as to 
the ln.w applicable to the case, as requested by the defendant in tllc 
charge upon file, and part of the record herein. 2d. The verdict is 
contrary to law and evidence." The motion for a new trial was over
ruled, and the defendant in open court gave notice of appeal. 

The appellant assigns as error the refusal of the judge to give the 
charge requested by him on the trial; that the court erred in refusing to 
charge the law applicable to the case, and also in overruling the defend
ant's motion for a new trial. 

It appears ft-om the transcript that the parties and their attorneys 
failed to agree upon a statement of facts, and that the evidence was 
made up and certified by the judge who presided at the trial. After 
stating tbe evidence of the State's witness, Juan Flores, on direct and 
cross-examination, and the defendant's witnesses, Jose ·wells, Billy 
Menger, and Ferdinand Hahn, and in rebuttal the State's witness, H. 
D. Bonnet, the statement of facts may be summarized as follows: -

The defendant went to the store of one Harder; it was apparent when 
be came there that he had been drinking. He called for beer, and drank 
eight glasses in succession. He then went out of 1-Iarcler's store, and 
across the street to the store of a person named Smith. Miss Smith, 
a young lady, was in the store at the time defendant came in and asked 
her for beer ; she said she had no beer. He then asked her for whiskey, 
she said she had no whiskey, and told him he llacl better leave tile store 
pretty quickly. He then ran out of the store, down the street, and into 
the house of a Mexican named Juan Flores. He took down a shawl that 
was hanging on a peg in the wall, worth $2, and ran out of the door, 
across an open lot. The Mexican, who happened to be in the house at 
the time, upon being told by a. little boy , who stood near the door by 
which the defendant entered and left the house, that a man bad taken 
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the shawl, started in pursuit of the defendant, and caught him before he 
bad got more than three hundred yards awn.y from the house. The 
defendant at once gave up the shawl, and Flores marched him off to n. 
police officer. The defendant made no resistance, an(l was very drunk. 
Ile hnd been employed in the city as a baker, but had been discharged 
by Yarious employers for drnnkenncss. It appeared also that he had 
been sent to the penitentiary for attempting to rob a safe, or something 
of the kind, and that he bad been pardoned out. The State's witness, 
Juan Flores, proves the time of the alleged taking as on the morning of 
the 10th day of l\fay, 1875, jnst after breakfast; the ownership of the 
shawl and house, and that the defendant did not have permission to 
enter his house and take the shawl; that there was no person in the 
house when the defendant took the shawl. Ile proved the Yenue as in 
Bexar County, and be stated that the door was partially closed. On 
this statement of the facts, was the charge asked by thP. defendant a 
proper one to have been given to the jury? 

From the evidence introduced on the trial, and the charges refused, 
it seems that the theory of the defence was that, at the time the house 
was entered and the shawl taken, the defendant was too drunk to know 
what he was doing. It is not contended by the counsel that drunken
ness is an excuse for crime; but that, inasmuch ns the question of 
intent is necessarily au ingredient of the crime of theft, if tbe defendant, 
&t the time he entered the house and took the sb::twl, was too drunk to 
know wha.t he wus doing, he had not sufficient mental capacity to form 
a felonious intent to take the property of its owner anc:l appropriate it to 
his own use. 

To what extent one accused of crime may screen himself from the 
penalty attached to the crime allegc<l 1 by the plea of drunkenness, ap
pears not to be laid clown in our system of criminal procedure, and, in 
fnct, ought not to be prescribed. Should such a. thing be attempted, 
the vicious would doubtless take advuntuge of it to screen thcmseh-es 
from the just consequences of their crimes. Our own laws being 
silent on a given suhject, we are required to go to the common 13.w for 
a rule by which to be go,·erned. 1 

When we go to the common law, as treated by Lord Coke and Sir 
William Blackstone, we are met at the very threshold of in,·estigution 
by such expressions as the following: ''As to artificial ma.dness, Yolun
tarily contracted by dru..nkenne~s or intoxication, which, depriYing men 
of their reason, puts them in a temporary frenzy, our own law looks 

1 See art. 27ofthePcnal Code; Pase. Dig., art. '2ol!l3 ; nncl Cnlvin v. Stnte, '25 Tex. 795. 
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upon this as an aggr!n-ntion of the offence, rather than an excuse for 

any criminnlmisbehaYior." 1 " A drunkard, who is wl~ntan·ousdcemon, 

hath no privilege thereby i but whnt hurt or ill soever be doeth, his 

drunkenness doth aggraYate it. " 2 Yet, notwithstanding these strong 

expressions of the authors quoted, nnd which go to the foundation o! 

the gencrnlly received opinion that drunkenness will not, per se, excuse 

the commission of crime, we are not prepared to say that, in a charge 

i1woh'i ng act and intention both, as is the crime of theft , there are not 

cases in which it may be proper to inquire into the mental condition. of 

the accused in order to test bis capacity to distinguish between right and 

wrong. 3 

It should be borne in mind, however, that the learned judge who de

livered the opinion in Carter v. State did not decide, but merely dis

cussf'd, the question. 
From the inv('stigation we have been able to give the subject, and with

out intending to lay d own as a rule as to how far the condition of drunk

enness may be inquired into, as tending to show the mental condition of 

a person accused of crime at the time the act was committed, we are of 

the opinion that these arc matters whi ch ought to be submitted to the 

jury un:ler prnper instru ctions; and that the propt'iety of giving or 

refusing charges asked on the proposition mu!:it necessarily depend upon 

the peculiar circumstances attencling each particular case, as developed 

by the e\'idence adduced on the trial. 
We are also of the opinion that, testing this case by the light afforded 

in the statement of facts, the court, in favor of liberty, might with pro

priety have submitted to the jury the question of the capacity of the 

accused to judge between right and wrong at the time betook the shawl, 

as asked in the charge refused; or, if the charge asked did not, in the 

mind of the judge, express the bw n.pplicable to the facts, that be 

should have made the prnper qualification, thus calling attention to this 

point. 4 

'Ye are of opinion the court erred in refusing to charge the jury on 

this proposition, and in overruling the defendant's motion for a new 

trial; and for these errors the judgment is re,·ersecl and the c:iuse 

:remanded. 
Reversed ancl remanded. 

1 t~errell tr. State, 43 Tex. 503; Carter 11. 

~tate,nTex.500. 

• Pase. Dig.,urt.3061. 
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INTOXICATION-RELEVANT ON CAPACITY TO COMMIT LARCENY. 

INGALLS v. STATE 

[48Wis.647.J 

In the Supreme Court of Wisconsin, August Term., 1879. 

Hou. EDWARD G. RY,LX,ChiefJttstiu 

u ORsA:.1tTs Cm.a.:, 1 
" WILLIAM P. LYON, Judge$. 
IC DAVID TAYLOR , 

11 HARLOW $. 0RTO:'li'1 j 

Intoxication- Burg la.ry- -Ca.pa.city to Commit.- U. i11 competent to show as a defence 
toacr1methattheprisoncrwasi n s uchaphys icalconditionastorenderitimprobable 
that he committed it; as for example that he wu too drunk to bave carried out a care
fully executed larceny. 

ERROR to the Circuit Court of Polk County. 
The prisoner was indicted and convicted of the larceny of goods from 

n. shop. 
" The evidence on the part of the State showed that n. hole had been 

cut in the upper part of a pane of glass in the lower sash, large enough 
to permit the insertion of a man's hand and arm; and that a nail which 
fastened the lower sa.sh had been removed, the window then opened and 
the goods removed, without any disturbance or confusion of the goods 
in the shop which were not taken. The plaintiff in error had sworn that 
he had been drinking very often, on the night the larceny was com
mitted, of both whiskey and beer i and that he had left Janesville be
fore the l::irceny wns committed, and knew nothing about it . I-le then 
called as a witness one Albert Jones, who had seen the plaintiff in error 
in the evening, before the larceny had been committed. The witness 
was asked the following question: 4 Where and in what condition was 
lie? ' The question was objected to by the district attorney as incom
petent, and thereupon the following colloquy took place between the 
learned circuit judge and the counsel for the -..lefendant: -

" Ju,dge : ' The testimony of the defendant here indicates, not only 
the possession of his faculties, but a distinct remembrance of what took 
place at the time; and I don't see the pt'Opt'iety of taking up the time 
tu show his condition. The only question is 1 whether he was so under 
the influence of liquor that he did not know what he wa.s doing. He bas 
stated hims-elf that he was at various places, and what he was doing.' 
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Counsel: 'We desire to show that he was in such a condition that he 
could not h:we done this job as neatly as it was done.' Judge: 'I 
don't understand you are entitled to show that. The e\·idence is only 
n.dmissible for the purpose of showing that the person was so under the 
influence of liquor that he did not comprehend what he was doing.' 
Counsel: 'We offer the evidence for the purpose of showing that the 
defendant was physically and mentally incapable of committing the burg
l:J.ry as it is shown to have been done.' Court: 'If that is the purpose,. 
I will exclude it. It is only admissible for the purpose I have indi
cated, and not for any other." 

The defendant duly excepted to the ruling of the judge excluding 
the evidence. Afterwn.rds, in his instructions to the jury, the 1earne<l 
circuit judge reiterated the same idea ns to the purposes for which the 
intoxication of the accused could be considered by the jury, and "said: 
"One cannot shield himself under the plea of intoxication to justify the 
commission of any act; and the only way that intoxication becomes 
admissible in evidence at all, is to show that when the act complained 
of was committed, the party was so intoxicated as to be beside himself, 
was not in his right mind, and if that mental condition was produced 
by temporary intoxication, why intoxication may be shown. But the 
testimony shows that the person was not so far gone, his mental facul
ties were not so impaired by intoxication as to deprive him of 1·eason 
and put him in a. condition where he didn't know what he was doing; it 
don't go as a defence at all. It is only when it tends to show that the 
pcrs'Jn who committed the act, by reason of intoxication, was not in his 
right mil).d, that it is a defence. ' " This instruction was also excepted 
to by the defendant. 

TAYLOR, J. - We are strongly impressed with the idea that the learned 
judge did not fully understand the object of the offer to show the con
dition of the defendant a.s to drnnkenness at or about the time the lar
ceny was committed. As we understand the offer, it was not to show 
that the accused was in such a. mental condition as would excuse tlie 
commission of an act which would constitute the crime of larceny if 
committed by a sober man. It was not offered as an excuse or defence 
for a 1:irceny committed, but for the purpose of showing tlint it was 
highly improbable that the accused did in fact commit the acts com
plained of, viz. : the entering of the shop, and removing the goods 
therefrom i not as a. defence for want of mental capacity, but as evi
dence tending to show that the acts which constituted the offence were 
not done by the accused. This object of the evidence seems to have 
been sufficiently indicated by tlie learned counsel for the defendant; 
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and for the purpose so indicated we arc of the opinion the evidence was 
clem'ly competent. 

The authorities cited in the brief of the learned counsel for the plain
tiff in error indicate in what cases it' is competent to show the intuxica
tion of the accused upon the question of the particular intent with which 
an unlawful or wrongful act was clone, when such intent is necessary to 
constitute the offence charged. None of the cases cited, however, ham a 
direct bearing upon the point made in this case. It would seem, how
ever, that there can be no doubt as to the right of a person accused of 
crime to show that at the time of its commission he was physically in
capable of committing it. There can be no doubt of the right of the 
accused to show thnt be was at the time prostrated by a disease which 
rendered it highly improbnble that he could have endured the exertion 
and labor necessary to commit the crime. And so we think if, in this 
case, the evidence had shown that within a few hours of the time this 
larceny must have been committed, the accused had been temporarily 
prostrateci by drunkenness, so as to render it highly improbable that he 
could have been present at the place where the crime was committed, 
or 1 if able to be present, that he could have done what the eYiclcncc 
shows was done by those who committed the larceny, he is equally en
titled to show that fact. In surh case the intoxication is not shown for 
the purpose of excuse or mitigation of the offence charged, but ns evi
dence tending to show that he was not present and did not commit the 
acts constituting the offence. Evidence of this kind would have but 
little weight against direct evidence showing tlie actual presence of the 
accused at the time and place when and where the crime was committed; 
but, certainly in the absenc!e of any such direct evidence, the accused 
ma.y give in evidence n.ny fact, whieh would have a natural tendency to 
render it improbable that he was there and did the acts complained of, 
and the fact that drunkenness was the thing which tended to prove such 
improbability, can make no difference. If a man by voluntary drunk
enness renders himself incapable of walking for a limited time, it is just 
a.s competent evidence to show that he did not walk during the time be 
was so incapable, as though he had been so rendered incapable by par
alysis of his limbs from some cause o"er which he had no control. The 
cause of the incapacity in such case is immaterial; the material question 
is, was he in fact incapable of doing the acts charged? V{e cannot 
speculate upon the effect which the evidence, if admitted, would have 
bad upon the verdietof the jury in this case. It was offered, apparently 
in good faith, as evidence tending to show that the accused could not 
have committed the offence. Had the drunkenness been prol'"cd so com-
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plete as to have destroyed his powers of locomotion, or so as to have 
destroyed the ste::i.cly use of his limbs, it would barn had a tendency to 
disprove the charge made ag::i.inst him. The evidence being materbl, it 
should have been admitted, and its rejection was an error for which this 
court is compelled to reverse the judgment. 

[Omitting other points.] 

Judgment reversed. 

INTOXICATION -PROVOCATION - DEGREE OF CR!ll!E. 

KEENAN v. CmmrONWEALTH. 

[HPa. St.55.J 

In the Supreme Court of Pennsylvania, 1862. 

Hon. WALTER H. LowmE, Chief Justice. 
" GEORGE 'V. 'VOODW&RD1 } 

JAMEe TnOMPsox, 
WILLIA)[ STRONG, J 1istices 

JOHN l\I. READ, 

Intoxication-Provocation - Degree ofCrime.-On a charge of murder, the tact 
U.at the prisoner was intoxicated will not make an inadequate provocation an ade
quate one, unless it was sufficient to rcndc1· llim unable to formawllfuL,dcllUcrate 
and 11remcditated design to kill or incapable of judgmg of his acts and their legitimate 
consequences. 

ERROR to the court of Oyer and Terminer of Allegheny County. 
This wns an indictment against Thomas B. Keenan, for the murder 

of John A . Obey, on the 5th day of July, 1862. 
Obey was conductor on one of the cars of the Citizen's Passenger 

Railway Company, running to Lawrenceville. The defendant, with 
some sE>ven others, entered the car, all more or less intoxicated. They 
were noisy and boisterous in the car, sitting on each others knees, talk
ing loudly, and using improper language. The conductor admonished 
them to be quiet "as there were ladies in the car; '' but they continued 
on as before. Several persons left the car in consequence of the bad 
conduct of the party, and walked on the pavement. After twice advis
ing defendant to be quiet, without effect, save to elicit threatening' 
replies, the conductor took hold of him to pnt him out. The defendant 
struck the conductor an<l was struck in return, and then in the scuffle 
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which followed drew a knife and slabbed the conductor three or four 
times, which caused his death soon after. 

Immediately after the stabbing the defendant was arrested, and taken 
before a magistrate. No knife was found upon his person, nor did o.ny 
witness present at the trial testify as to his being intoxicated. Some 
days afterwards, a knife answering the desc.:ription of the one seen in 
his hand when the act was committed was found in or near the cushion 
of the car in which the parties were at the time. Under the ruling of 
court below (STEHRETT, P. J.) the defendant was convicted of murder 
in the first degree. The case was, thereupon, removed into this court, 
where the answers of the court below to certain points which bad been 
propounded by the counsel for the defendant were assigned for error, 
all which are sufficiently presented in the opinion of this court. 

The case was argued by Swartzwalder and Jlm·shall, for the defend
ant, and by Jfiller, Hmnpton and IIowarcl, for the Commonwealth. 

LowRIE, C. J . - Our statute adopts the common law definition of 
murder, and then distinguisbes it of two degrees, defining the first degree 
specially by certain enumerated cases, and generally by the words, 
'' another kind of wilful, deliberate and premeditated killing.'' It is this 
general part of the definition that we have to apply in the present case. 

A careful study of our jurisprudence on this subject clearly reveals 
the fact that such terms :is a deliberate purpose or a deliberate and pre
meditated intent to kill, or a specific intent to take life, are sometimes 
substituted for the words of the statute; yet our reported jurisprudence 
is very uniform in holding that the true criterion of the first degree is 
the intent to fake life. The deliberation and premeditation required by 
the statute are not upon the intent, but upon the killing. It is deliber
ation and premeditation enough to form the intent to kill and not upon 
the intent after it bas been formed. An intent distinctly formed even 
"for a moment" before it is carried into act is enough. 

What the definition requires, therefore, is a distinctly formed intent 
to kill, not in self-defence, and without adequate provocation. It re
quires the malice prepense or aforethought of the common-law defini
tion of murder to be, not a general malice but a special malice that aims 
at the life of a person. This distinctly formed intent to take life is 
easily distinguished, in general, from the instincti\·e and spontaneous 
reaction of mind and body against insult and injury, which is often the 
result of no distinctly formed intention; and also from those cases of 
previous and deliberate intention to kill, which may onrride e,·en what, 
without it, would be adequate provocation given at the time of the kill
ing. 
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Keeping this common understnnding of the definition in mind, we 
shall also get clear of the influence of the cases in other Stales, where 
the terms deliberate and premeditated are applied to the malice or in
tent, and not to the a.ct, and thus seem to acquire a purpose brooded 
over, formed and matured before the occasion at which it is carried into 
net. Under sucll a. definition of the intention, all our jurisprudence by 
which malice and intent are implied from the character of the act, and 
from the deadly nature of the weapon usecl, would be set aside; for we 
could not, from these, imply such a previous and deliberate, but only a 
distinctly formed intent, and this involves deliberation and premedita
tion though they may be very brief. We should therefore blot out all 
our law relative to implied intent or malice, and require it to be always 
prow~d as express. And this would be a most disastrous result i for 
the most deliberate murderers arc usually those who know how to con
ceal their intent until the occasion arises for the execution of it. 

And still keeping in mind our usual understanding of this general 
part of the definition of murder in the first degree, we are further pre
pared for an inlelligent appreciation of the influence which the fa.c:t of 
intoxication may legitimately have on the degree of criminality and in 
the formation of the intent to kill, and in the ascertainment of il. 

The learned judge of Oyer and Terminer charged the jury lhat the 
prisoner's intoxication was not such an excuse as would allow a less 
than ordinarily adequate provocation to palllale the offence, unless it 
was so great as to render him "unable to form a wilful, deliberate, and 
premeditated design to kill," or as he afterwards expressed the thought 
u of judging of his acts and their deliberate consequences." The first 
of these expressions had already been very correctly and adequately 
explained to the jury, and the second plainly means that, in using a 
deadly weapon in a deadly way, the prisoner is charged with the ordin
ary consequences of his acts i if he was not so drunk as to be unable to 
judge that such would ordinarily be the consequence of such acts. The 
two forms of expression are therefore the same in their meaning. 

\Ve discoYer no error in this instruction, and think it is in substan
tial accordance ·with all the best considered judicial precedents, and if 
we keep clenr of the peculiarities found in other States, arising either 
from misapprehension or from n. differently worded statute, we shall 
b:::wc little difficulty in recognizing its correctness. 

No one pretends that intoxication is, of itself, an excuse or palliation 
of a crime. If it were, all crimes would, in a great measure, depend 
for their criminality on the pleasure of their perpetrators, sintc they 
may pass into that state when they will. But it is argued that, because 
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intoxication produces a state of mind that is easily excited by provoca
tion, therefore the crimes committed under such intox.ie;atiou and provo
cation arc less criminal than when committed in a state of sobriety under 
the same provocation. 'Ve are very sure that no statute will m·er an
nounce such a rule, and that we arc not authorized tu anuouncc it. in in
terpreting this st:ltute. 

Stated in its most general form, it amounts to this: that because the 
mind usually receives provocation witli un intensity proportioned to its 
own excitement or excitability, therefore the act of provocation must 
be measured, not by its own character and its ordinary effect, but by 
the state and habit of the mind that recei\'es it. Then measured by 
this rule, the crimes of a proud, or captious, or selfish, or habitually ilJ. 
natured man, or of one who eats orfn.sts too much, or of one who is habit;.. 
ually quarrelsome, covetous, dishonest, or thievish, or who by any sort 
of indulgence, fault or vice renders himsc:lf Yery easily excitn.blc1 or 
very subject to temptation, are much less criminal than thoi:;c of a. mod
erate, well-tempered and orderly citizen, because to the former a. very 
small provocation or temptation becomes adequate to excuse <'r palliate 
any crime. If such were the mle, a defendant would be much more 
linblc to injure than benefit his case, by showing a good charnc.:tcr, and 
the law would present no inducement to men to try to rise to ti.le stand
ard of even ordinary social morality. 

Of course it is impossible thnt such a principle can be a rule of law. 
If it were admitted, it could not be administered, for no judicial tribu
nal can have time or competence for such a. thorough in"estigation of the 
special character or state of each individual mind as the rule requires, 
and therefore it would necessarily jump to a conclusion such as the 
caprice, or prejudice, or other influence of the moment would dictate. 

Indeed, if we admit the principle, and carry it out logically, we shall 
abolish law entirely as a compulsory rule of ci"il c:onduct i for we shall 
measure all crime and all duty by the conscience of the individual, and 
not by the social conscience, and no contract could be binding, no debt 
collected, no duty enforced, and no crime punished, unless where the 
defendant's conscience feels that it ougllt to be, nnd thus courts would 
be useless, and social organization impossible. No such principles can 
stand before man's natural tendency to social organization, or before 
the power and right of an orgftnized society. Individual or even social 
charity may often act npon the principle, but law excludes it from its 
sphere. Yery few persons practica1ly admit it. E\·en those individuals, 
sec:ts nncl factions that are most zealous for the rights of the individual 
conscience, have Yery often been the least respectful of the rights of 
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conscience of any other society or faction than their own, and of the 
conscience of other persons, and the most in<:lined to exert moral and 
physical force, in order to impress their opinions and rules of action 
upon fJthers, and thus the extreme of individualism runs into tyranny or 
despotism. 

In mo!-:it matters what is usual and ordinary in any given society is the 
law of that society. All, therefore, must come up to the standard of 
the usual and ordinary or tnke the consequences. Those who in their 
conduct fall below the standard must, to that extent, submit to the con
dC' mnation of society, either Jcgally or morally, according as rules trans
gressed are civil or only moral. And tho::.e whose conduct rises above 
that stnncbrd and yet harmonizes with it must alwnys be nccepted as 
highly meritorious citizens. And this principle applies here i for men 
who degrade themselves below the ordinary leYel of social morality, by 
bad conduct or habits, do not thereby relieve tllemsel\·es from h:.wing their 
acts and duties judged by the ordinary rnles of social action. They 
cannot set up their own vices as a renson for being set into u special 
class that is to be judged more faYorably than other persons. 

The prisoner was somewhat intoxicated ·when, with six or seven com
pauions1 he entered the pnssenger car, and he and they seem to haYc 
behaved badly and noisily, and used Ycry profane language there, so 
that se\·era.l persons preferred walking and left the car. Though they 
were twice r<'qucstcd by the conductor to be quiet, the prisoner used 
abusive and threatening 1anguage in reply, and his companions and he 
persisted in their ill-conduct, and be expressed bis determination to 
remain. Then the conductor took him by the lapel of his coat, and was 
proceeding to put him out, when he struck the conductor, and was 
struck in return, and then his companions joined in the scuffle, nnd he 
drew a knife, and by several strokes of it, mortally wounded the con
ductor. It is to such evidence as this that the judge's charge relates 1 

and it seems to be entirely relevant, adequate and correct, and free 
from any ilwasions of the functions of the jury. And we say this with 
spcciql reference to those p:.i.rts of the ch:.i.rge which say that the pris
oner ought to be taken to have intended the naturnl and usual 
consequences of thC' act of using the knife in the way he did; that a 
conductor had a right to put out a passenger so misbehaving; that the 
prisoner's resistance and the blow struck by him were bis own prtJvoca
tion of the struggle, in which he used the knife, and neither the struggle 
nor the blow received in return can be any excuse for its use. None of 
the other points need any speciril notice. Nor do we find any error in 
impanelling the jury or in the admission or rejection of e\·idcnce. We 
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have considered the prisoner's cnse with all the caution and concern 
which its terrible penalties are calculated to inspire, and it is with much 
sorrow on bi.s account, that we are compelled to say that we discover no 
valid ground for granting him a new trial. 

Sentence affinned, and record remitted 

DRUNKENNESS-PASSING COUNTERFEIT BILL-KNOWLEDGE. 

PIOl'IIAN v. STATE. 

In the Supreme Court of Ohio, January Term,, 1846. 

[14. Ohio, 555.] 

Hon. REUBEN WOOD, Chief Justice, 
11 M,\TT111nv Bute1u1w, 1 
:: ~;:~;~~~~C;~~;::1D, rUd!leS. 

Drunkenness ot the accused, at the time or passing the alleged counterfeit bill, i!!I a circnm· 
stancepropcrtobesubmittcdtothcconsidcrationofthejury,a11dshoulclhaveits just 
welgbtindeterminingwhetherthcaceusedknewtbebllltobecounterfeit. 

This is a writ of error to the Court of Common Picas of Marion 
County. 

The plaintiff in error was indicted for uttering, publishing, bartering, 
and disposing of counterfeit bank bills. The proof was the passing of 
a counterfeit bank bill of twenty dollars. A verdict of guilty was found 
by the jury, and the plaintiff was sentenced to four years' imprisonment 
in the penitentiary. A numhcr of errors are assigned. But the one 
chiefly relied upon, or at all available, as disclosed in the bill of excep
tions, is that the court ruled out evidence offered by the accuse1l, to 
show that he was drunk at the time he passed the bill, and therefore did 
not know what he was doing 1 or that the bill was counterfeit. 

The case was argued for the defendant by Jarnes H. Godman. No 
argument was submitted for the plaintiff. 

READ, J . - Drunkenness is no excuse for crime; yet, in that class of 
crimes and offences which depend upon guilty knowledge, or the cool~ 
ness and deliberation with which they shall have been perpetrated, to 
constitute their commission, or fb.: the degree of guilt, it should be sub
mitted to the consideration of the jury. If this act is of that nature that 
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the law requires it should be done with guilty knowledge, or the degree 
of guilt depends upon the calm and deliberate state of the mind at the 
time of the commission of the act, it is proper to show any state or con
dition of the person that is adverse to the proper exercise of the mind, 
and the undisturbed possession of the faculties. The older writers re
garded drunkenness as an aggravation of the offence, and excluded it 
for any purpose. It is a high crime against one's self, and offensive to 
society and good morals; yet every man knows that acts may be com· 
milted in a fit of intoxication that would be abhorred in sober moments . 
.And it seems strange that any one should ever have imagined that a 
person who committed nn net from the effect of drink, which he would 
not haYc done if sober, is worse than the man who commits it from 
sober and deliberate intent. The law regards an act done in sudden 
heat, in a moment of frenzy, when passion bas dethroned his reason, as 
less criminal than the same act when performed in the cool and undis
turbed possession of all the faculties. There is nothing the law so much 
abhors a~ the cool, clelibern.te, and settled purpose to do mischief. That 
is the quality of a demon; whilst that which is done on great excite
ment, as when the mind is broken up by poison or intoxication, although, 
to be punished, may, to some extent, be softened and set clown to the 
infirmities of humnn nature. Hence- not regarding it as an nggraYa
tion -drunkenness, as anything else showing the state of mind or de
gree of knowledge, should f!O to the jury. Upon this principle, in 
modern cases, it has been permitted to be shown that the accused was 
drunk when he perpetrated the crime of killing, to rebut the idea that it 
was clone in a cool and deliberate state of the mind, necessary to con
stitute murder in the first degree. The principle is undoubtedly right. 
So, on a. charge of passing counterfeit money; if the person was so 
drunk that he actually did not know that he had passed a bill that was 
counterfeit, he is not guilty. It oftentimes requires much skill to de
tect a counterfeit. The crime of passing conntcdeit money, consists of 
knowingly passing it. To rebut that knowledge, or to enable tlte jury 
to judge Tightly of the matter, it is competent for the person charged to 
show that he was drunk at the time he passed the bill. It is a circum
stance, among others, entitled to its just weight. 

Judgrnent reversed and cause remanded. 

4G 
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~tutc v. McC:ints. 

DRUNKENNESS-PROVOCATION -WHEN EVIDENCE OF INTOXICA
TION TO BE CONSIDERED. 

STATE v. ::iicCANTS. 

(1Spears,384.] 

I>i the Court of .Appeals of South Carolina, ],fay, 1843. 

J. One in a State of Voluntary Intoxication is subject to the same rules of conduct 
andtbesamclcgalinlerencc:>asasol.Jerman. 

2. Provocation - Evidences of Drunkenness Relevant.-But where a provocation hns 
been received which it acted u1>on lmn:mtly woultl mitigate the offence ofa sober man, 
and the c1uestionin the case of a drunken man is whether that provocauonwasin 
t.rulhactedon,evidenceolintoxicat1onmaybecousidered. 

Tried before WARDLAW, J. ut Charleston, May term, 1842. 
The indictment charged Thomas N. :McCants with having murdered 

William Ladd, on 19th of March, 1842, by stabbing him to the heart. 
with a pocket knife. There was evidence that the prisoner was druok 
at the time. 

Leaving to tbe jury the evidence as to prisoner's being drunk, the 
court instructed them that upon the question whether the prisoner acted 
from a former grudge, or from sudden beat upon new provocation, his 
intoxication might be considered as a condition frequently predisposing 
to forgetfulness of former injuries and susceptibility of new offence; but 
that in deciding the question whether there was reasonable time for cool
ing, drunkenness was not to be considered. For the law has no more 
tenderness for the frenzy of the voluntary demon than for the diabolical 
malignity of temper, which never cools in it.>J thirst for revenge; and that 
in tine if the jury took the view which the court did of the previous 
threat and of the first fight, then the questions were, did the prisoner 
cool, or was tLere time for a reasonable man to have cooled? In coo
siclering these questions, the presiding judge exhorted the jury to give 
the prisoner the benefit of all rational doubts: I pointed out (said the 
court) the blood trickling from his face after the first fight- the violence 
then exhibited by both parties, and the struggling between the prisoner 
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and Driggers i and I dwelt less than my subsequent reflections have done 
upon bis pursuing with a drnwn knife for two hundred and twenty-five 
yards an unarmed foe, after the fight was stayed by his cry for separa
tion. 

The jury found a verdict of H guilty," but recommended to executive 
clemency. 

The <lefendant appealed on the following grounds: -
1. Beca,use the fatal blow was given in heat and passion, reasonably 

excited during a sudden affray, and therefore the killing was only man
slaughter. 

2. Because his Honor charged the jury that the material question for 
them, was, whether the interval between the first and second combat 
n!fordecl time for a reasonable man to cool, whereas, it is respectfully . 
submitted, the jury should have been charged to inquire whether the 
suspension of reason, arising from sudden passion excited during the 
affray, continued down to the time of the mortal stroke given, or whether 
there were any such marks of deliberation as showed that the prisoner 
did cool before giving the mortal stroke. 

3. Because bis Honor charged the jmy, that upon a.charge of murder, 
where the material question is whether the act was premeditated, or 
done with sudden heat and impulse, the fact of the party being intoxi
cnted was not a circumstance proper to be taken into consideration, with 
a view to determine whether the prisoner was actuated by passion or by 
malice. 

Kunharclt 1 Thompson ,i;. Porte1·1 for the motion . 
Bailey, Attorney-General, contra. 
' VAHDLAW, J., delivered the opinion of the court. 
[After passing on the firstnncl second grounds.] 
In all cases where the time of cooling may be considered, whether the 

time be regarded as evidence of the fact of cooling, or as constituting, 
of itself, when reasonable, legal deliberation, the whole circumstances 
arc to be taken into the estimate in determining whether the t ime be 
rensonnble. The nature of the provocation, tbe prisoner's physical and 
mental constitution, bis condition in life and peculiar situation at the 
time of the affair, his education and habits (not of themsches volun
tary preparations for crime), his conduct, manner and conYersation 
throughout the transaction - in a word, all pertinent circumstnnccs
mny be considered, and the time in which an ordinary man, in like cir
cumstances, would ba,·e cooled, is the reasonable time. But shnll bis 
drunkenness be considered? So far as prcdou~ habits of drunkenness 
may have wrought a. permanent. influence upou the constitution, such in.-
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fiuence will be invoh·cd in the consideration of the other circumstnnce~, 
but the direct effect of existing intoxication, however maddening or 

stupefying, mu:st be laid out of view. The question is, w:ls there time 
for a reasonable man, in like circmnstnnces, to have cooled, not a drunk

ardor a madman? and it is to this view that the third ground of appcnl 
excepts, for the report shows that whilst the intoxication, if found to be 

proved, wns submitted as a matter fit for consideration, upon the ques
tion whether the prisoner acted from a former grudge or in n sudden 

heat of new prOYOCalion, it, wns declared to be unfit for considcro.tion 
in deciding whether there was reasonable time for cooling. 

A portion of this court is of opinion that instructions to the jury ex
actly in the form assumed by the tltird ground would have been correct i 
nml that the prisoner lrns therefore, no reason to compl:iin that hi!:J intox
ication was permitted to enter into the consideration of only part of the 
case, when it should lrnxe been excluded from the whole. Old ns the 
common law, ::md1 of necessity, in almost a.II civilized nations, is U.1c 
doctrine, founded upon obvious considerations, thnt drunkenness shnll 
be no excuse for crime. The text of Russ. on Cr. 1 contains this pass
age: "Though voluntary drunkenness cannot excuse from the commis
sion of crime, yet where, as upon n. charge of murder, the material 
question is whether an act was premeditated, or clone ·only with sudden 
heat and impulse, the fact of a party being intoxicated has been holden 
to be a circumstance to be taken into consideration.,, Reference is made 
to the l\IS. case of Rex v. Grindley, before IIor.norn, J ., at the 
Worcester assizes in 1819. And the American editor has added a refer
ence to Pennsylvania v. :AfcFall. 2 In the case of Rex v. Carroll,3 Jus
tice PARK, sitting with Justice LITTLEDAU~ an<l the recorder, in the 
Central Criminal Court, rend the case decided by Justice Ifowom, 
whic:h had been cited to them, and observed: -

'
1 Highly as I respect that late excellentjudgcI differ from him and my 

brother LtTTLEDAu; agrees with me. Ile once acted upon that case, but 

afterwards retracted his opinion, and there is no doubt that that case is 
not law. I think that there would be no safety for human life if it were 
to be considered as law." The authority cited by Russell is thus O\·cr

thrown. In the cn.sc cited by the American editor, 1\lcFall being in
clic:ted for a homicide, committed whilst he was drunk, his counsel 
contended that he could not be guilty of murder in the fir::1t degree, 
which, under the Pennsyh-aub b.w, is premeditated, hccause by bis 

drunkenness be was incapacitated to form any previous purpose of mat-

~ 7C.&1'.llG, 3·2K<.:.L.R.CI. 
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ice, but could only be guilty of murder in the second degree - a killing 
in passion, and not of malice. ADDISON, president of the courts in the 
Fifth Circuit, held that" drunkenness does not incapacitate a man from 
forming a premeditated design of murder, but frequently suggests it; 
that a drunk man may certn.inly be guilty of murder, but as drunken
ness clouds the understanding and excites passion, it may be evidence 
of passion only and of want of malice and design." This was left to 
the jury, who found a verdict of murder in the first degree, and the 
prisoner was hanged. 

Our own cases of State v. Toohey 1 and State v. Ferguson, 2 are 
strong authorities to sustain the liability of the drunken man for mur
ders committed in bis state of voluntary madness. It is a doctrine es
sential to the safety of society, and entirely reconcilable with the 
ordinary principles of punishment administered by human tribunals, 
when the consequences, as well as the motives of acts, must be regarded, 
and the punishment of two offenders be made widely to differ, because 
of different results by accident, although both may h::we intended, au<l, 
so far as they could control results, actually have perpetrated like of
fences. 

In the case of Rex. v. Jfeakin,3 which was an indictment for stabbing, 
with intent to murder, Baron ALDEnsos, at the 'Yorcester assizes, in 
1836, in summing up said: "It is my duty to tell you that the pris
oner's being intoxicated does not alter the nature of the offence. If a 
man chooses to get drunk, it is his own voluntary act; it is very dif
ferent from a madness which is not caused by any act of his. That 
voluntary species of madness, which it is in a party's power to absfain 
from, he must nnswer for. However, with regard to intention, drunk
enness may perhaps be adverted to, according to the nature of the in
strument used. If the man uses a stick, you would not infer a mali
cious intent so strongly against him, if drunk, when he made an intem
perate use of it, as you would if he bad used a different kind of 
weapon; but when a dangerous instrument is used, which if used, must 
produce grievous bodily harm, drunkenness cnn have no effect on the 
consideration of the malicious intent of the party.'' The observations 
here made, as to the influence of drunkenness upon the question of in
tention, where a stick or weapon not dangerous, bas been used, were 
wholly extra-judicial, the instrument proved in that case having been 
a deadly one. But from these observations it may be eolleeted, that at 

I MS.,2Rice'aDig.106. 
• 2Hill,619. 

•70, &P. 297, (32E. C. L. R.ti1'). 
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the moment there wns n doubt in the Baron's mind whether, in the cnsc 
of what may be called involuntary homicide, when death bns ensued 
from blows without a legal provocation, but the want of intention to do 
serious bodily harm may be collected from the nature of the instru
ment, and the manner of its use, drunkenness might not be urged as an 
excuse for a mvre intemperate use of the instrument than would seem 
proper in a sober man; a doctrine which, in its application, would proba
bly lead to most dangerous indulgencies of brutal feeling excited by 
liquor, and which should not be readily admitted. In the case of Rex. v. 
John Thomas,1 before Baron PARKE, at the--assizcs, in 1837, upon 
an indictment for mn1icious stabbing, the Bnron used the following bn
guage: "I must also tell you, tbat if a man makes himself volunt3rily 
drunk, th:it is no excuse for any crime be may commit whilst be is soi 
be must take the consequences of bis own voluntary act, or most 
crimes would otherwise be unpunished . But drunkenness may be taken 
into consideration in cases where what the law deems sufficient proYo
cation has been given, because the question is, in such cases, whether 
the fatal act is to be attributed to the passion of anger excited by the 
previous provocation; and that passion is more easily excitable in n 
person when in a state of intoxication, than when he is sober. So when 
the question is, whether words have been uttered with a deliberate pur
pose, or arc merely low and idle expressions, the drunkenness of the 
person uttering them is proper to be considered. But if there is really 
a previous determination to resent a slight affront in a barbarous man
ner, the state of drunkenness in which the prisoner was, ought not to be 
regarded, for it would furnish no excuse." This doctrine seems to me 
the same as that la.id down in Russell ;2 if by "sudden beat," as 
used in Russell, be understood such IJeat as the law notices, beat ex
cited by a legal provocation; and to the doctrine I subscribe, undcr
St3nding by it that he who is in a state of voluntary intoxication shall 
be subject to the same rules of conduct, and the s3me legal influences 
as the sober man; but that where a provocation has been received, 
which, if acted on instantly, would mitigate the offence of a sober 
man, and the question in the case of a drunken man is, whether that 
provocation was in truth acted upon, evidence of intoxication may be 
considered in deciding that question. 

The law infers malice against the drunkarri who, in bis frenzy, shoots 
into a crowd and kills he knows not whom, no less tban against a sober 
man for like conduct. And it would be jeopardizing the peace and 

1 7 C. AP. 753 (3'! E. C. L. R. 751). t p. 8. 
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safety of society to say that he who, hy half a dozen glasses, is habit
ually rendered irritable and fierce, shall be looked upon with more indul
gence when be bas barbarously resented a trivial affront, because be had 
taken the quantity of liq uor requisite to make him a savage; or that he 
who has neYer been known to grow cool after a transport of wrath ex
cited when he was in a state of intoxication, unlil sleep bad sobered 
him, shu.11, in the application of the circumstances to determine what 
time for cooling is reasonable, be allowed a longer time, because, on 
the occ3Sion in question, he had Yoluntarily encountered the hazard 
which drinking was known to bring upon himself and all around him. 

(Omitting a ruling on other grounds. ) 
R1cllAlmsoN, O ' NEALL, EvANs and BuTLER, J J., concurred. 

NOTES. 

§ 69. Drunkenness no Excuse tor Crime.- It is a well-settled rule of the common Jaw that voluntary drunkenness docs not excuse a. crime committed while in that state. 1 

1 State tt. Keath, 63N. o. 626 (1880); Corn· subsequently held m Peo(llev.O'Connell,G2 wellv. S tti.te, l\lnrt. & Y. H7 (1827); State v. llow. l'r. 436 (1881); affirmed by the Courtol McCants, I S1leari1, 393 (1Sl3); U. S. v. Mc· Appet1.ls in the next year, O'Connell t.1, Gluc, 1 Curt. O. C. 1 (1851 ); U. S. v. Drew , People, 87 N. Y. 377 (188'?); Peoplev. Rogers, Ilaldw. 28 (ISZ!); Doswell v. Com., 20Gralt. l !! N. Y. 9 (1858); r eversed in the decision nf l;li0(1871); Statev.Mullen, 14 L11.. Ann. 590 the Supreme Court in the same case, in (18.'.i!)); Rafferty v.People, GG lll.118 (1872); which 1t hnd been heldtb11.tthe trial judge McKenzie v. Stat e, 23 Ark. 335 (1870}; People had erred in not instructing on the defence t•.WiUiame,43Cal.J.&4.(IS72); Sta te v. llur- ofdrunkenness,asrequestedbytbeprisou· ley, l lloust. Cr. Cas. 28 (1858); Mercerv. er's counsel. Reported as Rogers v. People, State, 17 Ga. 146 (1850; Shannnhan v. Com., 3 Park. GZ2 (1858) . That drunkenness may re-8 Bush, 4.63; 8 Am. Rep. 465 (1871); Schaller duce a killing from murder to manslaughter, v. State, 14 Mo. 50-2 (1851); State v. Ilnrlow, was held in Kentucky in Bl imm 1:. Com. , 7 21 Mo. •46 (1855); P eo1ile t1. Cummins, 47 Bush. 325 (18';'0), and Smith v . Com. , 1 Duv. Mich. 334 (ISS2); State t1. Grear, !?8 Minn. 'l24 (ISG-0; but these cases were partially •26(ISSl);l\ellyt1.State,3S.&M.518(1Sl4); overruled inthb lnttercaseo r Shannahan h'.ennyt1. People, 27 n ow. Pr. 202; 18 Abb. Pr. v . Com., 8 Bush, 4. G4. ln Tyrav. Com., 2 ~etc. 9;31N.Y.330;0'Brienv.Peqple,-4.8Barb.2i4 (Ky.) 1(1~9), lt. iseaid: "Tho instruction (1867);36N.Y.280;Pcoplev.Rogers,18N.Y.9 given by the court to the effectthatdruuk-(1851>); People 11. Garbutt, 17 Mich. 9 (!SGS) ; c nn ess , or the t emporary insanity occti.· Goldenv. State,25 Ga.527; Statev. Paulk,lSS. sioned by the act of the defendant in getting O. 314 (1552); S tate t1. Grear, 29 Minn .2'21 drunk,constitutcdnojustiflcationorexcuse (188'?); Scottv. State,12Tex. (App.) 31 (1882) . for the commission of crime, was, we think, lnKennyv. People,18Abb. Pr. 91;27 !low.Pr. entirely unobjectionable , in \'iew ot the 202(1SG3). It was laid down thatintoxica- facts o r the case. Such is the well settled tion was no excuse for crime. In the Court principle upou tbia lilubject. Anyotber doc-of .Appeals this ruling wall affirmed. Kenny trine would result in consequences f&tal to 
t.1. Peo ple, SIN. Y. 330 (1865) . The same w111 the peace and safety of society. " 
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In Respublica v. JVeidle it was said: 11 Drunkenness is no justification or ex
cuse for committing the offence (treason); to allow it as such would open the 
door for the practice of the greatest enormities with impunity." 1 Jn U.S. v. 
Claypool2 it was said: "Orunkcnucss is no excuse for crime, uucl in the in
stances in which it is resorted to to blunt moral responsibility it heightens ti.le 
culpability of the offender." 

In Com. v. IIart it was said: 11 Intoxication is rather an aggrava.tlon of than 
an excuse for crime. If recognized as a clefcncc, all men intending to perpe
trate crime coul<l readily shield themsch'cs from punishment by simply becoming 
inebriated. When reason is destroyed, when a man has not the power to dis
tinguish right from wroug, or lacks the power to aclhcre to the right and to ab
stain from wrong, he is not accountable to the criminal laws.1' 3 In Commonwealth 
v. Dougherty, the court said: 44 Previously to saying anything on the general facts 
or on the law, suffer us to remark that the intoxication of the prisoner at the 
time he killed the deceased and the subsequent expressions of sorrow for his 
conduct arc not, in the eye of the law, the slightest excuse or palliation of his 

• crime. It would seem, inclcccl, as If nil ages and nations concurred in the sen
timent. It is recorded in history that Alexander the Great killed his friend 
Clitus in a flt of passion and drunkenness, yet Alexander has always been sup
posed guilty of murder. Historians, therefore, when they relate this event, 
uniformly speak of it as the murder of Clitus by Alexander the Great." ' 
In U. 8. v . Forbes,~ it was saicl by RA=-rDALL, J., in charging the jury : "The 
artificial voluntarily contracted and temporary madness produced by d runken
ness is rathrr an aggravation of than on apology for a crime committed during 
that state. A drunkard is a. voluntary demon, and his intoxication gives him no 
privilege. If, however, an habitual or fixed frenzy is produced by this prn.ctice, 
though such madness is contracted by the v ice and will of the party, it places 
the man in the same condition as if it were contracted at first iiwoluntarily. The 
w:sdom of the law in refusing to recognize drunkenness as an excuse for cr ime is 
plain; nothing is more easily counterfeited, no state so irregu lar in its operation." 
In Com. v . Hatokins,6 the chief justice instructed the jury thus: ''The rule of 
law is that although the use of intox icating Jiquors docs to some extent blind the 
reason, and exasperate the passions, yet as a man voluntarily brings it upon 
himself he cannot use it as au excuse or justification or extenuation of crime. 
A man because he is intoxicated is not depri\•ed of any lega l advantage or pro
tection; but he cannot avail himself of his intoxication to exempt him from any 
legal responsibility which would attach to him if sober." In State v. Bowen, 
it was held thot the trial court having left the question to the jury on all the evi 
dence in the case, the appellate court will not, after conviction of murder in the 
first degree, set aside the Yerdict and g rant a new tri~ , because the jury were 
not instructed that if they believed that at the time of committing the act the 
prisoner was so much intoxicated as to produce a state of mind unfa,·ora.ble to 
rleliberation or premeditation, it would reduce the grade of the offence from murder 

1 Rc11publiea. v. Weidle, 2 Dnll. SS (1781) . ~ Com. to. Do ugherty, 1 Browne XX. 
'I4Fed.Hep.l27 (188'!). (1807). 
3Com. v. llnrt, 2 Brewst. 546 {1868). ~ Crabbe, 559 (1845). 

03Gray,4ll3(1855). 
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In the first tomurcler in the seconddcgreeunderthcstatute.1 TnPeoplev.Fuller,2 
tried in New York in 1823, the prisoner was indicted for the murder of Andrew Fish. 
Ou the trial ''the counsel for the prisoner offered to prove that he was intoxicated 
at the time of the commission of the offence. The court decided that the evi
dence was improper; that intoxication was a voluntary depri,·atiou of reason; 
that if a person under the influence of liquor docs an net which would be a crime 
if be were sober, the intoxication is an aggru.Yation of the offence, and cannot be 
given in evidence in mitigation of the guilt of the prisoner." In Marshall v. 
State,3 the prisoner had shot the deceased without pro,•ocation. The pri~ouer 
had been drinking during the clay (the homicide took place aboutelc\'CU at night) 
and in the n.ftcrnoou w:1s in a long drunken sleep. After getting up from that 
the e\'idcnce indicated that he was not deeply intoxicated. Shortly before the 
homicide he appeared to be drinking, but was notYCrydrunk. Ile outran a per· 
son who pursued him, and his running was pretty straight. Ile was cou,·icted 
of murder. The Supreme Court in affirming the judgm<:ut said : "The degree 
of drunkenness shown by the e'·idcncc as existing at the time of the homicide 
was not great. But had it been the utmost possible degree ccmsistcnt with the 
power of cliscba.rgin~ a pistol, the Jaw of the transaction would have been the 
same. A man who can Yoluntarilyshootiscapablcof malice unless he can plead 
some infirmity besides drunkenness. To be too drunk to form the intent to kill, 
be must be too drw1k to form the intent to shoot. An intent to kill is the only 
necessary ingredient of legal malice when neither justification nor adequate 
proYocation is made to appear . Moreover, the presumption that a man intends 
not only the deed he docs, but the natural and proximate consequences of the deed 
is, In criminal law, as applicable to the drunk man as to the sober man." In Estes 
Slate,• JACKSON, J., said: 11 The defendant shot Williams without the slightest 
provocation, and whilst he w:1s drinking considerably, he was sober enough to 
intend to shoot, and he did shoot and hit him in the face, and the ball is lodged 
there, just under the brain, inflicting a permanent and dangerous wound-such 
& wound that excitement will endanger him for life, in the opinion of the 
physicians who examined him. lie was sober enough too to get off rapidly from 
the place of the i.hooting, nor is there any moth·e suggested by the proof to 
rebut the idea of a. malicious Intent, a careless disregard of human life. • • • 
For myself I think that a man cannot voluntarily make himself so drunk, as i! 
he shoot and kill another without provocation the crime will be graded or 
reduced from murder to manslaughter i or if he shoot at another without provo
cation, the crime can be made by drunkenncss1 less than nssault with intent to 
murder. The statute is plain that voluntary drunkenness shall be no 
excuse, and if it be made to lower or grade the criAJe, to lessen 1t in any case 
whatc,·er, it is thereby made some excuse, and that pro tanto fritters away the 
solidity and power of the st.'ltute . • · • • My brethren agree with me that 
drunkenness is no excuse for crime, nnd that the court did not err in so 
charging, and that the court was right in th.is case in refusing the request asked 

' Sttllc c. Bowen, I Jlou1t. Cr. Cae:. 91 ~ 69 Gn.. 15-i 18i7). 
{1859). t55Ga.SO(l875.) 

2 21~11rk. 16 (11123). 
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for; 1 but we clid not consult and agree as to the effect of voluntary drunk<'n
ness upon intention in any case, or its effect in reclucing or pnllinting crime 
under our statute in any case." Ju Stale v. Turner,2 which was tried in Ohio In 
1831, WRIGHT, J., in chnr!!;ing the jury said: "Much has been said to you a.bout 
the drunkenness of the prisoner as conducing to show thnt he was of unsound 
mind . No reliance can be placed upon clrunkeunc~s, as est.'lblishing the insnnlt) 
of a. person which excuses him from accountability for crime. The babit of 
intoxication is liighly immoral and vicious, tending to the destruction of the 
best interests of society- the severance of the dearest relations of life. JJc 
who takes nu intoxicating draught voluntarily makes himself mad, and the 1nw, 
by reason of such madness will not excuse him from responsibility for crimes 
committed under its influence. If it were otherwise, the most hardened criminal 
would escape punishment, and the corrupt and profligate and revengeful would 
only haxe to intoxicate themsekes to be exonerated from li:ibility for crime, nod 
to acquire the right to commit any act, howenr shocking aad horrid, with 
impunity. In our opinion the law docs not afford to bad men such protection." 
Tu State v. Bullock,3 on an indictment for assa.ult with intent to kill, the trinl 
judge was requested to charge that although drunkenness did not incapacitate a 
man from forming a premeditated design of murdcr1 yet as drunkenness clouds 
the undcrstanding, and excites passion it might be evidence of passion only, 
and of a. want of malice and design. The refusal to so charge was upheld by 
the Supreme Court. "The rule," said CmLTON, J., Httrnt drunkenness shall 
not excuse or even palliate crime, bas not, so far as we are advised, been 
departed from. It is insisted by the prisoner's counsel, that although drunken
ness docs not excuse or justify the offence1 yet it may be evidence of passion 
only, and w:iot of malice. lt is certainly true th:it there must be malice, either 
express or implied, to constitute the offence charged in the ioclictment, and any 
circumstances calculated to disprove its existence was proper to be considered 
by the jury. :Malice may be ioferred from the deadly character of the ·weapon 
used in the commission of the act . Would the legal presumption decluciblc 
from the use of such weapon, be rebutted by the fact that the party was intoxi
cated? Suppose the prisoner in a. state of intoxication, with a large knife, such 
as was calculated to produce death, had without prO\'Ocation assaulted and slain 
his victim, would it at common law h:n·e been a sufficient plea. to an inclictmcnt 
for murder, thnt he wns drunk? If so, then drunkenness would excuse the 
crimcofmurcler. Butwehnvesecn that it is no excusefori;rimc.'' The judge then 
goes on to distinguish such cases as Pennsylvania v. McFall 1 t and Swan v. Stale,~ 
from the one at bar, on the ground that in those it was important to ascertain of 
wlmt degree of murder the prisoner wns guilty, and concludes : "The mental 
state required by the statute to constitute the crime was one of deliberation and 

l Which waa "that the jury may take 
intoeonsidcrationthcfactofdcfendanl's 
drunkenness to grade the offence, and may 
look to the fact in determining the intent, 
andthatifthojuryshouldtlndth:lthewas 
notconsciousofwhathewasdoi11.1:1 thejury 
might i aketbattactintoconsidcrati911,in 
detcrmininlJ whether he intended, with 

:h~!~? aforethought, to kUl at the time be 

t Wrirh t, 20 (1831}; and see State v. 
Thompson,Wright,6'22(1834). 

: ~d'~'.~5~~3 (18'8). 

64 Jlumpb .136. 
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premeditation, hence drunkenness which excluded such condition of the mind as 
was necessary to constitute the statutory offence was allowed to be considered 
by the jury not as an excuse for the crime, but to sho\'r it bad not been com
mitted. • • • Whether the offence committed was the result of a precon
ceived determination to kill and murder or was induced by the voluntary 
Intoxication of the prisoner, he is nevertheless guilty, and must suffer the 
penalty denounced by the statute against such as violate its provisions. 11 

In Tidwell v. State, 1 the following instruction was asked and refused: 11 H tbe 
jury though belic\·ing beyond a reasonable doubt that ouc or more of the dcfcnd
nnts killed said Ford, still belle,·e from the evidence that it is probable that the 
parties doing the killing were so drunk as to be incapable of forming au intent or 
design of committing murder, then the defendant must be acquitted.'' On appeal 
the ruling was sustained. "Drunkenness of itscH," said the Supreme Court, 
41 when voluntarily produced docs not excuse or 1n11liate an offence. In cases or 
homicide it may be material in determining the degree-whether it is murder in 
the first or murder in the second degree . Wilfulness, premeditation and cleliber:t· 
lion must concur with mnlicc to constitute murder in the first degree. These in
volve nu inquiry into the state of mind of the nccused at the time of the killing; 
and ot consequence it is proper to inquire whether he was then drunk or sober; 
and if drunk whether the intoxication rendered him incapable of premeditation and 
deliberation. l\Iere drunkenness, a mere tPmporary flt of intoxication, cannot 
excu~e a homicide. The vice of the charge requested, iu reference to the drunk
enness, is apparent. If gh•en, it would h~we authorized an acquittal, though the 
jury may have been satisfied the homicide was malicious and vol~ntary." 

In Cross v. State,2 the prisoner was indicted for assault with intent to murder. 
The trial judge said to the jury: 11 .\s you have heard stated and read from books, 
drunkenness is no excuse for crime. 11 On appeal lt was said by the Supreme 
Court: "This certainly has been very often said by the most learued jurists, and 
has received the sanction of the highest and most learned courts. But it is urgpd 
by the learned counsel for the plaintiff in error, that although drunkenness is no 
excuse for crime, the fact that the accused was in a state of intoxication at the 
time may be considered by the jury in determining whether the accused intended 
to commit the crime with which he is charg-ed, and that this is e~pecially so 
where he is charged with nn assault with intent to murder or commit some other 
felony. For this purpose most courts have held that the fact that the accused 
was drunk at the time of the commission of the act with which he is charged is 
admissible evidence. This rule is not inconsistent with the one stated by the 
court, 'that drunkenness Is no excuse for crime.' The eddcncc when nclmittecl 
Is not admitted as an excuse for the crime but us tending to show that the accused 
did not commit the crime charged . In this case the court permitted the accused 
to show tha.t he had been drinking intoxicating liquors at the time and was to 
some extent intoxicated. The Icarued judge also charged the jury that if they 
believed the accused was frenzied from the use of liquor, so that he was incapa
ble of knowing what he was doing1 they would be justified in acquitting him. 
1 You nre to take ull the circumstances together and see whether he has acted 
with deliberation.' II the counsel desired any more definite instructions as to 

170A.lt1..33(1S81). tMWla.261(188'2). 
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what force should be given to the fact of the drunkenness of the defendant at 
the time of the shooting, he should haxe called the attention of the court to it by 
a request to instruct more fully aucl particularly upon the subject. The instruc
tion given submitted the fact of the drunkenness of the defendant in general 
terms to the jury ns a. fact which they might consider in determining the ques
tion of the coolness ancl deliberation of the defendant's acts; and it c.·rnnot be 
alleged as error that he did not insti·uct them more at length on the subject, unless 
he 'us requested so to do." 

(a) Intoxication no Excuse-Friary v . People.-ln Friery v. People,' the 
prisoner was tried for the murder of one Henry Lazarus n·hil e drunk. The 
following charge of the trial judge on the subject was approved on appeal. "lu 
regard to intoxication I shall not attempt to lay down any new law or state any 
views of my own, because it is settled in this State, as it is in Pennsylvauill. l 
shall content myself by reading you the law as stated by the courts. In the case 
of People v. Rogers,2 it was said: 1 \Vc must lay out of view, as inapplicable, 
the case of a. person who had become insensible from intoxication, and who was 
performing an act un:-iccomp::micd by volition. It is not claimed in this case 
that the prisoner at the bar was a. person who had become insensible from intox
ication, and who was performing an act uuaccompanie<l by Yolition; therefore 
you must look at th~ prisoner, not ns a man in that state, but merely as one 
who w:is more or less under the influence of liquor. The degree of intoxication 
you may determine in your own mind, if you can. If you consider him ns a man 
who was intox icutell, but yet sensible and able to do an act in accord:lnce with 
bis will, the law is very plaiu. The cou1·Ls have laid down this rule. No rule is 
more familiar than that iutoxication is nenr an excuse for crime. There is no 
judge who has been eugaged iu the administration of criminal law who bas not had 
occasion to assert it. Even where intent is a necessary ingredient in the crime 
charged, so long as the offender is capable of coucci\"ing a design, he will be 
presumed, in the absence of proof to the contrary, to ha,·e intended the natural 
consequences of hi s own net. Thus, if n. man, without pro,·ocation, shoot an
other, or cleave him down with an axe, no degree of intoxication, short of that 
which shows that he was nt the time utterly incapable of acting from motive, 
will shield bim from conviction. [u this case Lhc defendant bad struck the blow 
which caused the death, nnd to this act the Jaw, without further proof, would 
impute guilty design. If the perpetrator would escape the consequences of the 
act thus committed, it was incumbent on him to show either that he was incnpa
ble of entertaining such a purpose, or that the net was committed under provo
cation. The adjudications upon the question, both in England and this country, 
are Yery numerous, and are characterized by a singular uniformity of language 
and doctrine . They all agree that, where the killing is uncquh·ocnl and unpro 
voked, the fact that it was committed while the perpetrator was intoxicated, can 
not be allowed to affect the legal character of the crime.' There is nothing in 
our statute, gentlemen, which gh·cs us r eason to say that the Legislature in
tended to be understood as altering the rule laid down by the court in the case 
of People v. Rogers: nothing to lead us to believe that the Legislature meant 

1 MBarb.319(1865);2.S:eyes,42t(l866l. 
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to say that, because a man was intoxicated when he designedly took the life of 
another, his crime was to be reduced to murder in the second degree. In the 
recent C:lSC in Pennsylva1lia, the same doctrine is substantially laid down, where 
the court says: 1 No one pretends that intoxication is of itself au excuse or 
palliation of a crime . lf it were, all crimes would, in a great measure, depend 
!or their criminality on the pleasure of their perpetrators, since they may pass 
into that state when they will. But it is arf!"ued that, because intoxication pro
duces a. state of mind that is excited by pro\'ocatio11 1 therefore the crimes com
mitted under the influence of such intoxicn.tiou n.nd pro,·ocation n.re less criminal 
than when committed in a state of sobriety under the same pro,·ocation. We are 
very su re that no statute will e,·er announce such a rule, and we arc not author
ized to announce it in interpreting the statute.' The courts allow e\idence of 
intoxication to be ginn to the jury, aud the reason is ,·cry well sta.tcd by the 
court in case of the People v. Rog,.i·s, and has been very well stated by the 
counsel here to-day. It is proper for the consideration of the jury in several 
aspects: First, as bearing upon the question of intent. A man may be so drunk 
as to be incapable of forming any intent . That may be the case. What would be 
the law in such a. case is unnecessary to discuss any further than I have clone. 
Evidence in regard to intoxication is admitted for the purpos~ of gil'ing the jury 
an opportunity to say how much weight is to be attached to expressions made 
immccliatcly before and after the occurrence. The C\'idencc of this man 1s intox
ication i s m[l.terial, in determining what weight or impol'tance is to be attached 
to the act of sticking the knife iu the counter and the decla.ration accompanying- it, 
or the expression used in the sleigh,' the man is dead anyhow,' or to the express ion 
used by him, 1 [will dance at the wake.' Such expressions would ha,·c more 
force with the jury if made by a. sobe r than by an intoxicated mau. Courts a.Uow 
such e,·iclence to come in and to be considered by a jLll'.\'i but altho ugh they allow 
it to be conside recl, they dccl:1re intoxication is no excuse for crime, uule8S it 
exists in the degree before mentioned. Now, gcntlcmen 1 among the ,·arious 
propositions which have been submitted by the counc:.el for the prisoner1 I find 
one or more to this effect, - that to convict the prisoner of murder in the first 
degree, it is necessary for the prosecution to show aOlrmati,·ely, Ucyond rea.son
abte doubt, that the prisoner had an intent to kill the deceased. Of cou rse that 
is so, and [have so cha rged. It mllst be shown beyond n. reasonable doubt that 
he intemlecl to kill, but if the intention exist<o lL moment before the blow is struck, 
:ls I ha,·e already told you 1 it is enough. The other proposition, 'that the prose
cution must affirmatively pron that the prisoner's mind was in a condition to 
form the intent,' is im·oh"ed iu the gener!ll propositions which I have submitted 
to you. The other propositions in regard to intoxication, and in regard to the 
purpose for which evidence o[ intoxication is allowed to go the jury, also in 
rega1·cl to the presumptions of the law, and the genenil proposition that the pris· 
oner is entitled to e,·ery rcasouable doubt, I ha,·e already charged." 

(b) Drunkenness - Homicide - Insanity - People v . Robinson - In the 
Trla.l Court. - In People ,., Robinson, 1 the prisouer, Henrietta Robinson, was 
charged with murder by poisoning. She was tried in the Court of Oyer and 

I l Pt1.rk.&li!J (lBai). 
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Termiucr for Rensselaer County, New York, and the judge charged the jury as 
follows:-

" Timothy Lanagan died on the 25th day of May, 1853; he diccl of poison; 
was this poison :tdministered by the accused? This is the first question which 
will require your attention. If the evidence fails to satisfy you of this fact, your 
duty will here terminate. You will pronounce your verdict of acquittal without 
reference to the other questions in the case. But I h:lve not understood the 
counsel for the defence as contending that the C\'idcuce justifies such conclu
sion. The accused was in possession of the article which 1 upon post mortem. ex
amination, was found in tbe stomach of Lanagan. Some ten days or a fortnight 
before she 11ad purchased of :Mr. Ostrom, tbe druggist, two ounces of arsenic. 
About one o'clock on the clay of the death, she went into Lanagan's house, 
where she found the family, Lanagan, his wife, and Catharine Lubec, at dinner. 
She sat down, upon invitation, to cat an egg and a potato . Soon after Lanagan 
left the table and went into the grocery in the front room of the house. The 
accused then proposed to Mrs. Lanagan and Miss Lubec, to use the expression 
of the witness herself, that they should drink beer from her. They at first de
clined, but being urged they at length consented. She then proposed, in order 
lo make the beer more palatable, to put sugar in it, and requested Mrs. Lanagan 
to procure it. Mrs. Lanagan, yielding to her request, procured from the grocery 
some fine white sugar in a saucer; she then went back to get the beer, leaving 
tbe accused and .Miss Lu bee in the room. \Vhcn she returned sl1C found the 
accused walking the room with the saucer of sugar in her hand, nnd she also 
says she obser"cd that she held in her thumb and finger a small white paper 
Iolded. Two glasses were provided an~! the beer poured out. There was not 
enough to fill them. The accused insisted that they should be full. Mrs. Lana
gan returned to the grocery for more beer. 'Vhen she went back the accused 
was putting the sugar into the glasses. They were filled, and Mrs. Lanagan and 
i'lliss Lu bee sat down at the table to drink. Mrs. Lanagan says she observed 
upon the surface of the beer a white scum, and thinking it might be dust that 
had fallen upon the sugar while standing in au open box in the store, she took a 
teaspoon to remove it i that while in the act of so doin~, the accused, who was 
standing by, arrested her hand, and took the teaspoon from her, saying that was 
the best part of it, and that it would do her good. At that moment Mrs. Lana
gan was called to the grocery by her husband. She remained there, but her hus
band came, and he and Miss Lu bee drank the beer. He died at senn o'clock 
tbe same evening, and Miss Lubec died at iour o'clock the next morning. 

"This branch of the case depends entirely upon the testimony of l\lrs . Lana
gan. From the nature of the case thl!rc could be no other evidence. Had she 
imbibed the fatal draught instead of her husband, as was at first intended, there 
would have been no one left to detail the circumstances. The credibility of 
:Mrs. Lanngan has not been questioned. If her st<.•ry is to be believed, it would 
seem to leave uo room for doubt. You cannot hesitate, howe\'er painful it may 
be, to come to the conclusion that it was the accused, and no one else, who ad
ministered the arsenic which produced the death of Lanagan. 

''Assuming that your mind \\:ill be brought to this conclusion, I proceed to bring 
your attention to another important inquiry- an inquiry which, from its YCry 

nature, is far more difficult. The inquiry is, whether at the time she committed 
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the act, the accused was in a. condition to render her legally responsible for
crime? - and this depends upon the question whether, at the time, she was in a 
state of mind which enabled her to know that what she did was wrong. If at 
the moment of mingling that cup she knew that she was doing wrong, and de
served to be punished for it, then, whatever else there may be in the case, before the 
Jaw, she is answerable for the act as a crime. The evidence of her conduct be
fore and after is of no importance, except as it reflects light upon her condition 
at the fatal hour when she committed the deed for which she is now before you 
to answer. 

"1t seems that about the period in question, the accused had indulged very 
freely in the use of intoxicating drink. Mr. Ostrom says that when she was at 
his store on Saturday evening, which must have been the 21st of !\fay, she was 
quite intoxicated. Mr . .Brownell says that when she came to his office in the 
earl~ part of l\Iny, he thought her the worse for liquor . Mr. Cox says she fre
quently purchased liquor at his store, sometimes taking it there, and sometimes 
taking it home with her. Mrs. Lanagan says that, early in the morning of the 
25th of Mlly, she came to the grocery and procured a. quar!. of beer which she 
took home with lier, and as the clcceasccl was living alone, it may be presumed 
that she applied it to her own personal use. At eight o'clock she sent old l\Ir. 
Haley to borrow $2 of Mrs. Lanagan, and before he left, she came herself. About 
eleven o'clock she was there again. It is not proved that she drank then, but 
she went into the roOm back of the grocery, where there were several men, and 
engaged in noisy, boisterous conversation. The fact that she was found in such 
a place, and in such company, furnishes some ground for the belief that she was 
then under the influence of liquor. .Mrs. Lanagan says that, perceiving the noise, 
she went into the room and told her to go home- that it was no place for her 
to be there among such a set of men. At one o'clock she came again, nnd then 
the poison was mingled with the beer. Shortly after she left, she sent Uttley for 
Ji.Irs. Lanngan to come to ber house . It is the theory of the prosecution that, 
ha\•ing failed in procuring Mrs. Lanagan to drink the poison, it was her object 
to get her over to her house, so that she might yet execute bcr purpose . But of 
U1is, of course, there is no proof. About three o'clock she was at the grocery 
again, and asked for beer. Mrs. Lanagan says she told her she did not need 
any, and declined to Jet her have it. The answer and the condnct of Mrs. Lana
gan at this time, indicate pretty strongly, I think, the condition in which she 
was at the time; or, at least, what Mrs. Lanagan thought of her condition. 
While there, Lanagan came home sick, and Miss Lubec had already taken to her 
bed. 

"Upon this state of facts, the question presents itself whether at the time she 
committed the fatal deed, the accused was intoxicated? That she was greatly 
excited there is no reason to doubt. This is sufficiently evident from the fact of 
J1er having visited the grocery so frequently. That she drank freely is, 1 think, 
also evident. Was she, then, intoxicated? 

11 It is my duty to say to you, gentlemen, that if she was intoxicated, even to such 
an extent that she was unconscious of what she was doing, still the law holds 
her responsible for the act. It is true to constitute the crime of murder there 
must be killing of a human being with a premeditated design to effect death. 
But this design need not be proved. Where the act is committed, the law im-
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putes the design. It proceeds upon the sensible principle that a man may rea
sonably be presumed to intend to do what in fact be docs . Thus, if a mun will 
draw from his pocket a pistol and deliberately shoot clown a fellow-man, the law, 
without further proof, adjudges that it was in his heart to kilJ him. If he would 
excuse himself he must show aflirmatively th:1t he had no such guilty purpose. 
Then, and then only, can he be exonerated from guilt. Ii it appear that by the 
inscrutable visitnlion of Providence the faculties of his miud hnd become so dis
onlcrecl, that he was no longer cap:Ll>le of <liscriminating between ri~ht and 
wrong in respect to the act he has cnmmitted, then the law, in its justice, pro
nounces him innocent of the crime. But if his derangement is \'Oluntary; iC his 
madness be self-invited, the law will not he:1r him when be mnkcs his intorlca
tion his plea to excuse him from punishment. 

"U, then, the accused mingled poison iu the beer that was drunk by Lanagan1 
the htw charges her with a design to kill him, and though she may Juivc been 
excited by drink at the time, even to such nn extent as not to know what she was 
doing, she must answer for the consequences . Her sclf-inftictecl insanity must 
not be allowed to avail her for defence. The law imputes to her still a murder
er's intent. 

"But it is urged, in behalf of the defence, that the accused was not merely in
toxicated i that she was Insane. It this be so-if by the visitation of God she 
was bereft of reason as to be unconscious of the character of the act she was 
committing, there is au encl of her accountability. But before you can nllow 
this ground of defence to prevail, you must be satisfied of its existence by umrm
alive proof. Every person is presumed to be sane; when the contrary ts 
nssertcd it must be pro,·ecl. The presumption of sanity must be overcome by 
satisfactory countervailing evidence . 

"Upon this branch of the case it is your duty to examine the facts in the case 
with the most diligent care, and here the question of motive may well be consid
ered . It has been urged by the counsel for the defence tb:tt there could baxe 
been no possible motive for destroying the lives of r~:magan and Miss Lubec i and 
that the absence of motive furnishes a strong ground for inferring that the act 
must have been committed in a state of insanity. The existence or want of 
motive is always a legitimate subject of inquiry. In cases depending upon cir
cumstantial evidence it is sometimes of vital importance. But it is uenr indis
pensable to a co1wiction that a moth·e for the commission of the crime should 
appear . The law imputes malice to the act so that the very proof of the killing 
furnishes also presumptive C\'iclence of malice. And yet, while the prosecution 
is relieved, by this leg:al pr(>sumption, from pro,·ing an actual moth·e for the 
commission of the offence, the absence of such proof is often an important con
sideration for the jury in dcterminlug the eff,·ct to be given to the other evidence 
in the case. But it is contcnJccl, on the p:irt of the prosecutioo 1 that there is 
proof of a state of feeling which, considered in connection with the state of 
mind exhibited by the accused at about the period in question 1 relieves the case 
of this objection. It appears that sometime during the spring there had been a 
dance at Lanagan's . Though not one of the party, the accused went there and 
became engaged in an altercation with one Smith, and angry words and loud 
conversation ensued . If it be true, as has been assumed throughout the trial, 
that thi= accused is of gentle birth, and had once moved in the higher and more 
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refined walks of life, what a painful illustration she presents of the rapid 
descent which a woman makes to the lowest depths of degradation ancl vice, 
when she once consents to take leave of virtue and innocence! Here we have 
this fallen woman, who is described to us as possessing high accomplishments 
and ladylike manners, voluntarily mingling with the parties to a grocery dance1 

engaging in a brawl with one of the pnrty, and cnrryi11g the quarrel so far as to pre
sent her revolver and threaten to shoot him, To quell the disturbance she was 
requested to le::ixe the house, and fin::i.lly .Mrs. Lanagan led her home. This oc
currence seems to h::wc stung her pride, for, one or two mornings after, we find 
her retu_rnin~ to the grocery, before L:lnagan was ont of bed, and she then, as Mrs. 
L:rn::igan says, commenced abnsing her, saying she was a Yery menu woman to 
keep a set of rowdies about her house to insult her when she came there. Iler 
language was so loud and violent that Lanagan got up, and coming into the gro
cery, ordered her to leave, which she refused to do, until Mrs. LaMgan again 
interfered and induced her to go home. The result of this quarrel was, that she 
did not again return to Lanagan's for some three weeks, after which she again 
renewed her visits . It is the theory of the prosecution that these occurrences 
left a sting rankling: in the bosom of this woman, which needed but the excite
ment, of which she was the subject on the 25th of .May, to arouse her to such a 
degree as to inake her resolve upon the destruction of those who had become the 
subjects of her resentment. Certainly, these circumstances would furnish to a 
sound mind but a slight moti\"C for the commission of such a crime. llo\V far 
they would operate on an irascible temperament like hers, when greatly excited by 
stimulants, and perhaps other vitiating causes, it is for you, gentlemen, to 
judge. 

ii There is another feature of this case which may haYe some bearing upon the 
question under consideration, to which I would direct your attention. It is the 
manner in which the deed was accomplished. 'Ve see no outburst of passion, 
but every thing is apparently cool aucl orderly. First, the proposition to drink 
the beer, and that insisted on; then, obtaining the sugar, the arrangements to 
mix the poison ·with it, while the glasses were being filled; then the refusal of 
the accused herself to drink, and her effort to prevent any of the contents of the 
glass from being remo,·ccl. These arc characteristics which may, perhaps, shed 
more light upon the state of this woman's mind at the time. 

"There is another class of evidence bearing upon the question of insanity to 
which you will not fail to give the attention which you think it deserves. [ al
lude to the conversation of the accused a'short time previous to the 25th of May. 
This evidence is found chiefly in the testimony of the young sewing girl, rifary 
Jane Dillon, who became acquainted with her in March previous. The testimony 
of Anthony Goodspeed belongs to the same class. I will not recapitulate this 
evidence. It caunot but be fresh in your memories . There certainly must have 
been in the statements made to Miss Dillon, a strange commingling of truth and 
falsehood; the latter predominating. Whether the talcs she told were the 
vagaries of a distempered imagination, or the inventious of her fancy, designed 
to amuse her youthful and newly acquired friend, it is for you to inquire. There 
was, too1 something exceedingly strange at times in her conduct, especia1ly 
when in the morning she came in her night clothes to the residence of Miss 

47 
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Dillon ancl borrowed her dress. It will be your duty to satisfy yourselves R8 to
t.he state of mind to which this conduct is to be attributed. 

" It certainly was not strange tbat the accused aud this young girl shouJd be 
mutually plcasecl with each other. The accused, with au nrdeut temperament 
which demanded society, was so situated that she was compelled to live alouci 
she had sought companionship among those who had no t:1stcs or sympatbic8 
with her own, and whom she regarded, probably \Yi th contempt. It wn.s a relief 
to her solitariness, therefore, to meet with Miss Dillon; a youn~ witless, im:ig-. 
inatin girl, with whom she could at least talk. There was much, too, in the air 
:rnd manner and romantic stories of the accused, to please the faste for romance 
which this youug girl seems to lmYe possessed. She says she was plc:\sed with 
her connrsatiou, though she admits th:1t her car was sometimes offended by 
expressions both of profauity ancl obscenity. Jlow far the testimony of this 
girl tends to establish the defence, it is for you to consider. It is upon thi!:I tes
timony, supported, as it is, by some other kindred but Jess important eviclcnee, 
Lhat the counsel for the defence chiefly rely. 

"The theory o( the cle(ence is, that the accused had become apprehensive that 
she was about to be abandoned by one who had been her friend and supporter, 
ancl that this apprehension operating on her nen·ous, excitable temperament, 
with the recollection of her own former position, from which she had so sadly 
fallen 1 had unhinged her mind, and that the ecc<.:utricitics which marked her con
duct about the period to which our inquiries relate, were but the outbursts of in
cipient madness . To sustain this theory the testimony of l\Ir. Brownell was 
introduced, to whom it seems, early in l\Iay, the accused had described her 
griefs nud apprehensions . 

''Thus far I have only noticed the testimony which relates to occurrences which 
happened before the arrest o( the accused. Whut her conduct was afterwards is 
only important as it sheds light on her previous condition. Iler conduct after 
she w:.1s committed to prison was indeed strange. Uow far this conduct was 
produced by the enormity of the charge preferred against her, .and a sense of 
the condition in which she found herself; and how far by being suddenly deprived 
of the stimulants in which she had evidently been indulging so freely i or how far 
by disordered intellecti arc questions which I suggest for your consideration. 
In this connection1 too, it will be proper to consider the opinions of the two 
physicians who had the opportunity of seeing her in jail, ancl who say that, in 
their opinion, she was not rational. Such opinions arc allowed to be given in 
evidence 11ot as by :rny means controlling your own opinions, but to be consid
ered by the jury, who arc to giYe them such weight, as in their judgment, having 
regard to the experience, and opportunities for obsen-atiou which those who 
express the opinions have enjoyec11 such opinions deserve. 

"And now, gentlemen, I bave noticed what I regard as the principal points and 
features of the case beCore us. I ha,·e not thought it flt to reYiew at length the 
evidence presented, as I am sure that it is all Cully within your recollection. 

''Herc my duty ends, and yours begins. I am conscious how imperfectly I have 
discharged my duty1 and yet it has been my single aim to administer the law with 
a. steady and unswerving hand. In the discharge of your duty be faithful to 
your own high obligations. Deal justly with this poor, unhappy woman, whose 
destiny is now committed to your hands . Deal mercifully with her, too. This 
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is your prh·ile~e. Tht• law allows enry well-grounded doubt to a mil for her 
acquittal. If niter a. full consideration of all facts in the case no such doubt rests 
upon your minds, you must not hesitate, though it be with anguish of heart, to 
pronounce her guilty. But If you cnn, after all, say that you are not sat isfied 
of her guilt, it will be your agreeable duty to pronounce a verdict of acquittal." 

The jury found the prisoner guilty. 

(c) Drunkenness-Homlclde-Insanlty-People v_ Robinson, on Ap
peal.- Convictcd below, Henrietta Robinson appealed to the Supreme Court, 
allcgiug, among other things, error in the instructions of the trinl court on the 
subjects of dnmkenncss and in.-,anity. But tha judgment was affirmed by the 
Supreme Court.1 "Tu char~ing the jnry," said P . .-.RKER, P. J., "the learned 
jud!!C made use of the following expression: 1 IL is my duty to say to you, gen
tlemen, that if she (the prisoner) was intoxicated to such an extent that she was 
unconscious of what she was doing, still the law holds her responsible for her 
net.' And afterwards in other portions of the charge tbe judge said: 'Though 
the prisoner ma.y have been excited by strong drink at the time of the allcgecl 
offence, even to such an extent ns not to know what she wns doing, she must nn
swcr for the consequences; her self -inflicted insanity must not be allowed to 
avail her for her defence. The luw still imputes to her a. murderous intent.' Ex
ceptions were taken by the prisoner's counsel to each of these parts of the 
charge, and their alleged erroneousness constitutes the first ground on which 
they now rely for a re,·ersal of the proceedings of the Oyer and Tcrminer. 

11 If the proposition thttt the la.w would hold the prisoner responsible for her act, 
though she was intoxicated to such an extent tha.t she was unconscious of what 
she was doing, stood alone and unexplained by the context, so as to be distinctly 
present.eel for acljudicalio11, I should have no hesitation in saying that it could 
not be sustained, for by conceding the unconsciousness of the prisoner it con
tains within itseU a. relinquishment of the legal presumption 1 that the prisoner 
must ha,·c intended the natural consequences of her own acts. It would, there
fore, condemn the act ~•s the result of premeditated design, when it concedes on 
its face that none existed. The proposition standing by itself, would apply to a 
1>e rso11 reduced by intoxication to a state of insensibility; and would impute to 
him a premeditated design to take life, if he should by chance kill a person b) 
stumbling against him or by rolling n~ainst him in a gutter. It would convict 
of murder a drunken mother, who should smother her infant in her embrace or 
by overlying it in bed, however strong might ha.ve been her affection for her oil· 
spring. It is hardly necessary to say, tha.t no sound legal construction conic~ 
bring suchi\ transaction within the statute definition of murder, which requires, 
in all cases, like that now beCore us, a. premeditated design toeffectdeath.2 But 
it is apparent that It w:ls not the intention of the judgr to lay down any such 
proposition. The portion of the charge excepted to must be considered with 
n·ferenec to the facts of the case, and in connection with other facts of the 
C'ha rge which urc necessary toil pro1>er understanding of its import a.nd mean· 
iug. The offence charged was that of murder by administering poison, the de· 

1 Peoplev. Robiuson,'2rark.235(18,j.5). '21?. S.657,11ect.s 



740 DRUXK.Ei\'NESS. 

Notes. 

fence principally relied upon was Insanity. It was not claimed, nor was there 
:my evidence to warrant a claim, that the prisoner was so much intoxicated ns 
to be bereft of her senses or unconscious of what she was doing. On the con
trary, design was apparent throughout the whole transaction. Whether that 
design was conceind and entertained by n. mind, sober or excited by stron~ 
drink, was not material, and whether by n. mind sane or insane, was a proper 
subject for the consideration of the jury. The whole charge taken together 
shows, I think, that when the judge said the law would still hold the prisoner 
responsible for her net, thoug-h .she was intoxicated to such an extent :u to be 
unconscious of what she was cloiug, he had reference, not to a state of insensi
bility, but to a state of excitement or madness, the immccli:1te eousequeuce of 
indulgence in strong drinks . For after putting a. case by war of illustration, ln
consi~tent with the cou"truction claimed by the prisoner's counsel, and then 
stating that i.f it appeared that by the inscrutable visltatlou of Providence the 
faculties of a man had become so disordered th:tt he was no longer capable of 
discriminating between ri:.:;ht and wrong in respect to the a.ct he had committed, 
then the l:lw would pronounce him innocent of crime, he added: 'But tf his 
derangement be voluutary-i.f his madness be sell-invited-the law will not 
hear Wm when he makes bis intoxication his plea. to excuse him from punish
ment.' The whole of this charge taken together and the explanation contained 
in the other part of the charge excepted to show very sati:;factorily that tht· 
judge intended to charge, that self-intl.ictecl insanity, the immediate consequencr 
of drink, would constitute no defence; and it could, I think, have been under
stood by the jury in no other sense . 

''To that extent the rule has been long established at common law. 1A drunk
ard,' says Lord Coke, 'hath no privilege thereby; but what hurt or ill soever 
he docth, bis drunkenness doth aggraxate.' z Russell says,' with respect ton 
person non compos mentis from drunkenness, a species of madness which has 
been termed dementia affectata, it is a settled rule, that ii the drunkenness be 
volunta.rr, it cannot excuse a ma.n from the commi~sion of any crime, but, on 
the contrary, must be considered au aggra\•ation of whatever he does amiss.' 
'Nani omne crimen ebrfetas tncendit et detegit,' bas become a maxim of the law .1 

The rule is otherwise when the drunkenness is not voluntary; as iI a person by 
the unskil!uluess of his physician, or by the contrivance of others, and witb
outa.ny YOlition on his own part, eat or drink such a. thing as ca.uses frenzy, this 
puts b..im in the same condition as other insane persons, and equally excnSC8 
him,~ and in cases of delirium trcmcns, or mania potu, the insanity excuses the 
act, the frenzy being, not the tmmecliate effect of indulgence in strong drink, but 
a remote consequence superinduced by antecedent drunkenness.6 These gcncro.1 
principles are fully recognized in the modern English cases,1 and also in decis-

ni::k~~~~6'. 1 Co. Litt., zn; l Hale, 31;' 

t Co.Litt.2'7. 
• 1Russ. on Cr. 7. 
~ ' mack.Com.26. 

'Barb.Cr.L.268. 

•Barb. Cr. L. 268; Dcan'e Med.Jur.581; 3 
Am.Jur.6,'20. 

T Rex v. Patrick, 7 C. & P. 11:.i; R. t.t• 
Meakin, I d. 297; Burrow's Caee, 1 Lewin C. 
C. i5; Rennie's Case, I d. 76; R. v. 'l'bomaa, 7 
O. &P.820. 
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ions in this country.1 Tn the latter case Mr. Judge ST01w reiterates and ap
pro,·cs all the rules above quoted at common law, therefore1 there can be no 
doubt ol the correctness of the charge on this point. 

"But it is supposed our statute has so far changed the commou- l:tw definition 
of murder as to be inconsistent with the proposition, th:it drunkenness Joes not 
excuse, but aggravates the crime. 

11 In those States in which murder has been divided by statute into degrees, it 
bas been held, that if the accused was intoxicated to such au extent as to de
prive him of the power to form a design, the offence would be no more than mu r
der in the second degree. In Pennsylvania, murder in the flrst degree, is where 
the offence is perpctra.ted by means of poison, or by lying in wait; or in perpe
trating or attempting to perpetrate any arson, rape, robbery or burglary, or by 
any othe r wilful, deliberate and premeditated killing, and is punish:1ble with 
death. Murder in the second degree, in that State embraces 'all other kinds of 
murder,' and is punishable by solitary confinement, at labor in the peniteutiary.2 
lo that State it was held in the case of Haggerty, tried at the Lancaster Oyer and 
Termincr in 1847, that the prisoner could not be convicted in the first degree, if 
deprived by voluntary intoxication of the power to form a deliberate desi~n to 
perpetrate the act . The very able charge of the learned president judge in that 
case will be found reported at length in Lewis' U.S . Cr. La.w,3 A similar opin
ion was expressed by Mr. Justice DA:\"IEL in Commonwealth v. Jones,4 the stat
ute of Virgini:i., on the subject of murder being subst:i.niially like that of Penn
sylvania.~ In Tennessee also, where a. like di\'iS ion of murder into degrees is 
mn.de by statute, it was held in Haile v. State,6 that in all cases where the ques 
tion is between murder in the first degree, and murder in the second degree, the 
!act of drunkenness may be prO\'Cd, to shed light upon the state o.f mind of the 
defendant, so as to enable the jury to determine whether the killing sprung from 
a premeditated purpose, or from passion excited by adequate provocation; and 
the degree of drunkenness need not be such that it deprives the defendant of the 
capacity to form a. delibera.te and premeditated deiiigu to take life. AH these 
cases proceed upon the principle expressly declared by Judge UEESI~ in Swan v. 
State ,1 that although drunkenness, in point of law, constitutes no excuse or 
justification for crime, still when the nature and essence of a. crime nrc made to 
depend upon the peculiar state and condition of the cr iminal's mind at the time, 
aud with reference to the act done, drunkenness may be a proper subject for the 
consideration of the jury. 

"All these decisions to which I have referred, as being ma.de in States, where, 
by st:ttutc, murder is clh·idcd into two clcg:recs, were m:.tclc in cases where death 
was caused by violence and where it bee:.tme necessary to ascertain whether the 

1 McDonough'eCnse,Ryani'lled.Jur.2!K; 
casesc1tedin l Beck's Mecl.Jur.62i; Ben· 
nett v. State, Mart. & Yerg. 133; Cornwe ll 
v. State, Id. H7; Schaller i: . State, H. Mo. 
502; 6 La\V Rep. (N. s.) 563; 1 Wright'& Ohio 
Rep.30;8 1rcd.330;Wileon ' sCaecandBird· 
enll ' e Case, reported in Rny'e Med. Jur., 
&ects. t05,406;Kellyv.State,3 Smed. &M. 
618; U. S. v . Clarke, Z Crancb 0. C. 158; 

U. S. v . McGlue, 1 Curt. 0. C. 1; State 11, 
Joh11,9lred.330; U. S.v.Drew,5Mason,28. 

2 Penn.Stat.1784 . 
3p.{02, 
• lLeigb,612. 
6 VirginiaStnt.I796. 
6 llHumph.154. 
l{flumph.136. 
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.act was <lclibcrate and prcmcclit:tlccl, so as to fa.II within the first degree. Jam 
by no means prepared to hold that i t might not be proper under our own stn.tulc 
to show the degree of drunkenness of the accused for the purpose of ascertain· 
jng whether he had the power to premeditate the act1 though in the case or 
Jlaygerty above citcc11 LEw1s, J., expresses the opinion th:lt it Is only in those 
States where murder is cliYidl!d into degrees, that drunkenness c:1n be set up as 
a dcfcncc. 1 Our statute bas not divided the crime of murder into degrees, but 
it has limited and defined the offence; and a case cannot be brought within the 
first subdi\'ision of the section unless there be a premeditated dcsi;:;:u, in fact, to 
effect the death of the person killed or of some Im man being. The proposition 
laid down in Swan v. State seems to me to be incontro\·ertible and to be uuh·cr
sally applicable, viz.: that where the nature aucl essence of the crime arc macle 
by lu.w to depend upon the peculiar state aucl condition of the erimiuul's mind at 
the time with reference to the act done, drunkenness m:1y be a proper subject 
for the consideration of the jury, not to excuse or miti~ate the offence, but to 
~how that it was not committed. There arc many cases recognizing tbis dis
tinction.2 

"But it is only in cases where death is caused by personal violence that it be· 
comes necessary cnn iu those States where murder is di,·idcd iuto degrees to 
inquire whether the 1tct was deliberate :rnd premed itated, for the purpose of 
ascertaining the degree. For in all these St~~tes" poisoning" is specially pl11ced 
under the head of murder in the first degree. E,·en in Pcnnsyl\'1l.nia, Virginia, 
and Tennessee, the defence of drunkenness could not, if proved, reduce the of
Icncc to murder in the second degree. The nry term" poisoning" implies de
sign, and could not be criminally commit.tell by a person in such a. state of mind 
:.\s to preclude premeditation. No case coultl pos .... ibly occu r in which the act 
could be perpctmted by a. person in a. state of insensibility from intoxication i 
and the degree of drunkenness, if Jess than that, would not be a material ~ubjcct 

!or inquii·y, for if there were enough mind left to concch·e and perpetrate the act, 
there would be enough to subject the offender to legal responsibility . If, in the 
case before us, the prisoner mingled arsenic with the drink of Lanagan for the 
purpose of effecting his death, or the death of any other person, she was guilty 
of mw·dcr, though excited, no matter to what clcgrcc, by iutoxicu.tion at the 
time. There was no pretence that the miuglin!; of the poi~on was the result of 
accident, but the mo5t sati<>factory c,·idencc to the contrary. A person, stimu
Jatecl even to the highest pitch of frenzy by f;troug drink , may still be capa!Jle of 
planning ttncl executing a, criminal design, and in ~uch case, it is quite clear, that 
neither under our statute, any more than at common law, can drunkcnne.ss be 
.alleged as an excuse for the act. 

"If I am ri:;;-ht therefore in the construction I ha,·e put upon the language of 
the charge, no error w:ls committed." The judgment wa~ amrmcd. 

! Le\VisCr. L.405 
2 Rex t:. Grindley, 1 Rus~. on Cr. 7, 1rnbse· 

quenlly (1ucstioned in Rex t1.Carroll,7 C. 
& P. H5; Reg. v. Moore, cited G Law Hep. 
<'·· ~.) 561; ;'llarshall's Ca<:c, l Lewin. C. C. 76; 
l!rg. v. Crui~c, 8 C. & P. 511; Pigman v. 

Slate, U Ohio, 555; nex t•. Thomo.s, 7 C. & 
P.Sli; Rext·.Meakin, /b.297;Pirllev.Stat.c, 
9 llumph. 663; rennsylvo.nl:u·. McFall, Adil. 

~~:;.;\~r~~~~~Lawof Homicide, 369; Wba.r· 
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(d) Voluntary lntoxicatlon-Sta.te v. Thompeon.-In State v. Thomp
.!on,1 the defendant was convicted or murder in the first degree 
in killing one William McR.'.l.vy aud appealed to the Supreme Court. 
The opinion of LEONAHD, J .1 who delivered the opinion affirming the judg
ment below, is as follows: 11 Appellant next urges that the verdict was 
contrary to the evidence. There was testimony tcndiug to show not only 
that defendant committed the homicide at the time and place stated in the 
indictment, but abo that he committed it with premeditation and deliberation. 
An effort was made by the defence to show that deceased committed suicide; 
that defendant was insane, and that he was drunk at the time . There was no 
proof tending to establish the fact of s uicide; none to show insa11ity at the 
time, beyond that which is the immediate effect of exces~h·e drinking. On the 
contrary, there was the t estimony of many witnesses who saw the defendant 
for days prior to the homicide, establishing the fact that he was at all times con
scious of his acts, and knew good from evil. Uudcr~uchcircumstancesweneed 
not repeat what has been so often decided by this court, that upon this ground 
the judgment of the court below will not be reversed. Third. Appellant claims 
that the court misinstructecl the jury in ri. matter of law in this: At the instance 
of defendant's attorney, the court instructed the jury ns follows: 'In every 
crime or public offence there must be a union or joint operation of act and in
tention or criminal uegligeuce. That intention is manifc:-.t.ecl by the circum
stances connected with the perpetration of the offence :lnd the sound mind and 
discretion of the person accused. A pcr.;on shall be considered of sound mind 
who is neither au idiot nor :1 lunatic. or affoctcd with insanity, and who hath ar
rived at the age of fourteen years;, or before that age, if he knows the distinc
tion between good and e\·i l. Drunkenue.-..s s;hall 11ot be an excuse for nny crime

1 
unless such drunkenness be occasioned by the fraud, contri\·ance or force of 
some other person or pe rsons, for the purpo.;c of causing- the perpetration of an 
offence.' At the in ~t:rnce of the district attorney, the court gave the following 
instruction to the jury: -

40 'lt is u. well settled rule of law that drunkenness is no excuse for the com
mission of ri. c rime . lus:lllity produced by iut.oxict1tio11 docs not destroy respon
sibility when the party, when sane and rl'.'iponrsiblc, made himself voluntarily 
intoxicated; aud clrunkcnnes;s forms no clcfenec whatcn·r to the fact of guilt, 
for when n. crime is committed by a party while in :L fit of intoxication, the law 
will not allow llim to n.vnil him<::clf of his own gro::;s miscondnct to shelter him
self from the legal consequences of such crime. Evidence of drunkenness can 
only be considered by the jury for the purpose of determining the degree of the 
crime, and for this pur1>ose it must be received with caution.' Counsel for ap
pellant urge that the ln!":t instruction conflicts with the former upon the question 
of insanity. We do not think so. The first tre:lts of settlcc.l insanity, the last of 
temporary insanity1 produced immcc\iatcly by intoxic:1tio11. 

"An eminent \\Ti tel" upon criminal law thus states the established principles 
upon thi.s subject: -

" 1 Settled insanity, prorlucetl hy intoxication, :1ffects; the responsibility in the 
same way as insanity produced b~· an.r other (':lll~C. Temporary insanity, pro-

112Ne'f.140(1Sii ) . 
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duced immediately by intoxication, docs not destroy responsibility where the 
patient, when sane aml responsible, made himself YO!uutarily intoxicated. While 
intoxica.tiou p er se is no defence to the fact of guilt, yet, when the question of 
intent or premedit:Ltion is concernec11 evidence of it is material !or the purpose 
of determining the precise degree.' 1 

"Another author says: 'When a man \"Oluntnrily becomes drunk, there Is the 
·wrongful intent; ~md if while too far gone to lm\'C any further intent, he does & 

wrongful act, the intent to drink coalesces with the act clone while drunk, nod 
Ior this combination of act and intent he is liable criminally. It is, therefore, a 
legal doctrine, applicable in ordinary cases, that voluntary intoxication furnishes 
no excuse for crime committed under its influence . It is so, c,·cn, when the 
intoxication is so extreme as to make the person unconscious of what he is doing 
or to create a tempor:try insanity. 12 

"Iu United States v. J.ltcGlue, 3 the court says: 'If n. person suffcrin~ under 
delirium tremens is so far insane as I hil\'e described to be necessary to render 
him irresponsible, the law docs not punish him for any crime he may commit. 
But if a person commits a crime under the immediate influence of liquor, and 
while intoxicated, the law does punish him, however mad he may have been.' t 

"The testimony in this case shows that appellant, prior to January 2, 1877, 
drank very consiclerably, and sometimes excessively for several ycarsi that a. 
ycur or two before that time he had the delirium tremeus . But there is no 
testimony tending to show thnt he was so atuicted at the time of, or within two 
years before the death of McRavy. All the testimony shows that he drank so 
much as to be under the influence of liquor for se,·eral clays prior to Junuary 2. 
And on that day he was so affected. The testimony further shows, that prior to 
the homicide he was conscious of what he did, although under the inflllence of 
liquor. Under such circumstances, any instruction upon insanity, beyond that 
which is the immediate effect of intoxication, would have been improper, und 
would have been harmless had it been given, because there was no evidence to 
which it could ha.'"e applied. 

"Temporary insanity produced by intoxication does not destroy responsibility 
if the party when sane and responsible made himself \"Oiunt!l.rily intoxicated. We 
are satisfied the jury must have understood the instruction in that sense, and 
that under the testimony it made no difference if they did not. 

"This instrtiction was copied verbatim from one gh'en in the case of People v. 
Lewis/• and also in People v. Williams, sand it wns declared correct in each case. 

"We think the instructions taken together fairly present the law of the case." 
ce> Perjury-Intoxication no Defence- People v. Willey.-ln People v. 

lVilley,r tried in New York in 1823, the prisoner was charged with perjury in 
swea.ring out a warrnnt. llis counsel offered to prove that he was intoxicated nt 
the time be came before the magistrate, and obtained the warrant and stated 
that such a. defence had been admitted by Chief Justice SPENCER in a case of 
perjury. WALWORTll, Circuit Judge: "It is a general rule in criminal prosecu-

1 WhartononHomicide,eect.587,et•o!:q. 
t Bistlop'eCrim.Law,eect. tOO. 
'lCurtis,C.C.13. 
t Corn\vell11.Statc,Mart. &Yerg.147. 
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tions that the intoxication of the accused is no defence and forms no excuse for 
the commission of n. crime. It has been frequently so decided even in the case 
of murder, though Judge VAN NESS once permitted the fact of intoxication to be 
proved to rebut the presumption of malice where n. man had been killed in n. 
sudden affray, and to show that the act was the effect of sudden passion ancl not 
of premeditation. But the correctness of that decision has been much doubted. 
This.can be nothing: in a case of barefaced perjury like the present to take it 
out of the general rule. There must be some mistake about the case said to have 
been decided by Chief Justice SPJ<;NCEn. But even if be did so decicle, it was 
contrary to the uuiform decisions of courts in relation to such a defence and 
therefore cannot be the law. 11 The prisoner was convicted. 

(f) Blasphemy- Intoxication no Defence-People v. Porter. - rn People 
v. Porter,' the prisoner was indicted in New York for blasphemy. His counsel 
offered to prove that he was so beastly drunk that he did not know what he said: 
WALWORTII, J.-"Tbatis no excuse, andoulr aggraxates the offence." 

(g) Arson-Intoxication no Defence-People v. Jones.-Tn People v. 
Jones 2 the prisoner was in<licted for arson. In chargin;z the jury the Judge 
said: ic lt was urged and was attempted to be proved that at the time he was too 
drunk to know what he was a.bout. Now, though the rule is well established 
that intoxication voluntarily imposed is no excuse for or extenuation of crime, 
yet it is proper to consider it iu cases where the intention is the main clement of 
the offense, as in homicide, whether there is an intention to kill, and iu passing 
counterfe it money whether it was known to be countcrfoit. In such cases, it 
may with great propriety be asked whether the mind was in a condition to have 
the requisite intention or knowledge? But there was no such element in this 
case, for when it was clearly made out, as it was here, that the fl.ring the house 
was wiliully done, it was of no consequence what was the motive for, or the in
tention of the act, nor was it even necessary to pro,·e that the prisoner knew 
that the building- was inhabi:;ed. The fact that It was so was all that the law re
quired to be made out. The moth·e of the pri!;oner then for perpetrating the 
offense, or his condition of intoxication, were alike excluded from consideration 
by the language of the statute defining the crime. How far it might be just or 
wise to establish so scnre tL rule was not for tbe court or jury to determine; 
it was enough for them that the law, which it was their duty to administer was 
thus written." 

§ 60. Doee Drunkenness Aggravate an Oftence.-Tbere are some judicial dicta 
in the reports that drunkenness is an aggravation of au offence.3 In Mcintyre v. 
People,' the court said to the jury: ic Drunkenness is noexcuseforcrime, but rather 
an aggravation of it. 11 Jnpassing upon this instruction the Supreme court said: 
11 'Ve arc awa.re that text-writers frequently say that drunkenness is no excuse 
for crime, but rather au aggravation of the offence. That it ls no excuse is cer-

I 2Pnrk. 14 (18'23). pool, u Fed. Rep. 127 (1882) and cases 
'2Edm. Sci. Cas. 88 (!SHI). pau1m. 
s Com.'" Ha.rt. 2 Brcw .. t. 5~G (1868'. U.S. '38111. SlS (1865). 
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tninly true, but that it should be held in law to aggraxate crime is not, we con
ceive, a. correct proposition. In ethics it. is no doubt true, but. how it cau 
aggrava.te a wilful, deliberate murder perpctra.ted with malice preconceived, and 
deliberately pcrpetnlted, we arc unable to comprehend. Or that it will aggra
vate what, in Jaw, is only manslaughter, if perpetrated by n. sober man, iuto 
murder if committed by :i drunken m1rn, is ,1ol, we conceive, true. Or that it. 
incrca:;cs a miuor offence to one of a. higher grade is not true. Whilst it is not 
ground for reversing a judgment, it is perhaps calcul:.1.tcd to prejudice the dc
fcudaut's case, and a court might wt:ll omit to give it, or at le:1st to modify it 
before it should be gi,·en. 1

' ln Ferrell v. State, 1 it wus said: ''The counsel for 
appellant asked of the court lhe following instructions, Yiz.: ' While intoxica
tion is no excuse forcl'imc, yet the jury must, in this case, tal(e into consideration 
the intoxi<:a.tion of the defendant in determining whether he was in a. condition 
to entertain a malicious design.' And also: "In considering the attack (if you 
find that any was made by the defendant on Scroggins), you will take into con
sideration the physical condition of the defendant, and whether from that con
sideration he was physically unable to use the hoc haudle in :i dangerous 
manner.' Both of which the court refused, without pausing to determine 
whether these instructions were in all respects strictly accurate, or whether they 
should have been ginn in the precise form in which they were asked; for be thi'l 
as it may, we think they were entirely sufllcicnt to call the attention of the court 
to the phase of the case suggested by them; and i[ they should not Jrn\·c been 
gh·en in the precise form iu which they were drawu, to which, howc\'er, we see 
uo serious objection, such instructions as were appropriate and suitable to the 
aspect of the case suggested by them should have been gi\·en. This, however, 
was not done. The court not only refused to give the charges asked, but instead 
thereof instructed the jury,' that drunkenness is no excuse or justification, or 
even palliation for crime, but must be considered rather an aggravation of the 
offence, and you will apply this principle of law to this case.' 

"The erroneous instruction gh·cu by the court, to which we have heretofore 
referred, confounding to a great extent the cli:;;tiuction between the offences of 
murder in the first :\nd murder in the second (!cgrec, renclcrcrl it still more 
essential, in view of the facts before the jury, that they shoulcl h:we been cor
rectly instructed upon the points su~gestcd in these cb:1rgcs asked by appellant. 
But as we haxe said, the cm1rt, instead of doing this, told the jury that the con
dition of the defendant at the tin1c of the homicide, the re~ult of intoxication, 
was au a:?gravation of the offence, and should be regarded by the jury-thus in 
effect telling them if the defendant was iutoxicatcd he might properly be con
·•icted of a. higher grade of offence, than the facts otherwise required; for it will 
be observed it is the offence an<l not its penalty which the court tells the jury is 
aggravated by appellant's intoxication. It is needless for us to say that the law 
of this State gh·cs no warrant for any such doctrine. While iotoxic.'ltion is cer
tainly no excuse, much less justification for crime, it is a. startling iclcn. that the 
bare fact of one beiuz in this con<litiou when the homicide is committed converts 
murder in the second into munlcr in the first cl(";zrcc, or will authorize if not 
require the jury to impose the penalty of death or confincmcut for life instead 

143Tcx.503 (1875). 
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of n term of years. Thi~ would be directly the re,·erse or the rule laid down by 
the Codl'1 aud would make the fact that the homicide was committed when tlll' 
perpetrator was incapable of a. deliberate intention and formed design to take 
life, or do other serious bodily injury for want of a sedate nliud, an aggravation 
inste:td of a mitigation of the heinousness of the offence. 

"The correct rule upon the subject is that, n.lthough drunkenness neither n.g
grav:ites nor excuses au act done by a party while under its influence, still it 
is a. fact which may affect. both physic;il ability and mental condition, and may 
be essential in determining the nature nnd chan1cter of the acts of the defendant 
as well as the purpose and intent with which they arc done. }~\·idcntly, therefore, 
the fact of intoxication at the time the matter in question occurs may be a. fact 
of little or no sig-uiflcancc, or of the utmost importuncc, ns it may eounect itself 
with or be shown by the other facts to bear upon or cuter Into the case. As 
mere drnukcnness docs not relieve a party from responsibility for crime, when 
the nature and dcgTl'e of it docs not depend upon the state and condition of the 
mind at. the time of its perpetration, the fact of intoxication Is of little or uo hn
portance in cases of this kind. 

11 But in the class of offences in which criminality depends solely or to a certain 
degree upon the stale aud condition of tile mind at the time the wrongful act is 
done, C\'idcnce of the state and condition of the mind, showing ability or inabil
ity of the mind to form or entertain a. sedate and ordinate criminal dc~lgn, is 
certainly of the mo!St \'ital importance 1 

If the testimony ~hows the killing Is upon an antecedent grudge or pre-exist
ing m:llicl'; that it is lhc result. of u. sedate, deliberate mind nnd formed design, 
not engendered in an intellect clouded and confused by the fumes of liquor, or 
where the dcceused, though slain by his assai1:111t while the latter is under the 
influence of liquor, if it. appear t.hat it w;is taken merely to nenc himself to 
carry into execution Iii" preconceived purpose, the fact of intoxication is of uo 
importaucc, unless it aids to show more fully and distinctly t.he pre-exislin~ de
sign in furtherance of which it ha-; been u::-ell. But. where there is no e\•idence 
of premcditaliou1 or any reason to irnpposc that the a.ct clone is not the result of 
design formcd 1 as far as tile mind may be capable of Iormin~ a. dcsi~u while iu 
a state of intoxication to such an cxteut as to be incapable of cool reflection, the 
fact of intoxication b then of the utmost import:1nce: for i[ it is clc:.trly shown 
that the purpose to lake life h:ul its inception und was c:1rried into eUect while 
the defendant is in :t state of m,.(·ntal confusion, whether from drink or other 
cause, which rcndcr-i him incapable of calm reflection or of forming a deliberate 
design to take liic, the offence committed canuot be murder in the first degree." 

§GI. Exceptions to this Rule.-To the general rule that voluntary clrunken
ne~s cannot excuse or palliate :L crime, :rnd e\'ideuce that t11c prisoner wa~ intoli:.
lcatecl at Ute time is therefore irrelevant, there arc senral exceptions, viz.: -

§ 62. Insanity Produced by Intoxication. - Where the habit of intoxication 
tbough voluntary, h:1s been Jou~ continued, and has produced disease which bas 

1 rc011 1c r. l::n::.twood, I l\:t'rn.39'.?, B1-.11op'B(·r. Law,:;OO,ttscq 
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pencrted or destroyed Lhe mental faculties of the accused so that he is incapa
ble at the time of the commission of the:11leged crime1 011 account of the disease, 
of acting from moth·e, or distinguishing right from wrong, when sober-In 
short, insane- he will not be held accountable for the act charged as a crime 
committed while in such couclitiou. 1 In a. Ddaw:1re case it was said: "The 
frenzy of drunkenness is uo excuse, but there is a. cliscase o{ insanity called 
mania a potu which may be the result of a condition of the system produced by 
habitual intoxication, and yet is not the frcuzy of drunkcuncss. The condition 
of iusanity must be taken with this qualifkation, that if there be a partial degree 
of reason, a competent use of it to restrain the passions "hich produced the 
crime, a faculty to distinguish the nature of action!!, to clisceru the difference 
between moral good and e,·il, then the party is responsible for his actions. The 
question must always be, clicl he oL· did he not know at the time be committed 
the net that he was doing an lmmoral and unlawful act? 11 2 In another case in 
the same State, the judge said to the jury: "This brings us to what was said 
by the counsel for the prisoner in regard to his defence on the ground of mania 
a potu, and on that subject the court would say to the jury that if they were 
satisfied and believed from the evidence which they ht!~trd that the prisoner was 
at the time be committed the act affected with, and laboring under an attack of 
that disease or malady, :rnd a brief and temporary madness or insanity, the re
sult of protracted hard drinking of spirituous liquors for several weeks imme
diately preceding the commis::-.ion of the act, and that he was thereby rendered 
positively unconscious of what he was doing, and inc:ipablc of distinguishing 
between ri~ht and wrong with reference to the act he was then committing, it 
would constitute in law a. complete and entire defence to the whole prosecution 
and he should be absolutely acquitted . But that was a matter of defence not to 
be presumed, but must be pro\·ed like any other matter of defence in this case 
totbe satisfaction of the jury; otherwise, it could be of no avail to the prisoner. 11

3 

And in a la.ter case in the same State it was said: 11 The rule of law being that 
drunkenness or intoxication is no excuse for crime, unless it is so great as to 
render the party unconscious of what he is doing at the time. 11 1 

Iu Burrow's Case, 5 tried at the York assizes of 1823, the prisoner being in 
dicted for rape, urge<l that he was drunk. HoLIWYD 1 J., charged the jury as 
follows: cc It is a maxim of law that if a mae gets himself intoxicated, he ts 
liable to the consequences, and is not excusn.ble on account of any crime be may 
commit when infuriated by liquor, provided he was previously in a flt state of 
reason to know right from wrong. If, indeed, the infuriated state at which be 
arrives should continue and become a lasting malady, then he is not amenable .11 

111 Rennie's Case, 6 the prisoner was indicted for burglary, and urged in mitiga
tion that be was drunk . HOLROYD, J. 1 to the jury: "Druukenuess is not ins:rn
ity, nor does it answer to what is termed an unsound mind, unless the 

1Fi1her v. State, M Ind. 435 (ltJ78); 
Bradley v. State, 31 I nd. '92 (186!l); 
Cluck v.State,40 lnd.263 (18i2); Carter v. 
State,IZTex.500;Beaslcyv.State,50Ala.H9 
(1873); O'Brienv. People,48Barb.'274 (18tii); 
Erwinv.State,lOTe:s..(App.)';'00(1881 ) ; and 
eeepod,JJp.873,874. 

2 State 1•. Dillabunt,3 Harr. (Del.) 551 
(1840). 

1 State v. Hurley, I lloust. Cr. Cas. 28 
(1858). 
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derangement which it causes becomes fixed and continued by the drunkenness 
being habitual, and thereby rendering the party incapable of distinguishing 
between right and wrong." 

In Reg. v. Dixon,1 on an indictment for murder, it being proved that the pris
oner, a soldier, shot his officc>r through the head, the only evidence for the de
fence being tha.t the act was sudden, without apparent motive, and that he had 
been addicted to drink, :rnd had been suffering under depression, SMITH, J ., 
charged the jnry that there was no evidence of insanity, n.nd the prisoner was 
convicted and sentenced to death. 

In Reg. v. Leigh, 2 trieclbeforeEnLE, C.J., in 1866, the prisoner was indicted for 
the murder of Ifarriet lla.rton. It appeared that he had been engaged in some 
service in China, and on his return home had married the sister of the deceased, 
ancl kept a. public house . lie was a young man of intemperate and irregular 
habits, and he had entered upon a course of senseless extravagance and dissipa
tion, accompanied with a grea.t degree of eccentricity and absurdity, but with no 
lack of sense or intelligence when he chose to exercise his faculties, and though 
he drank excessively it did not appear to affect his head al; all. lie rapidly ra.n 
through his business and was sentenced to imprisonment for wilful injury to his 
house . When he came out of prison a ruined man, he went clown with bis wife to 
Brighton to see his sister-in-law, th~ deceased, audit appeared pretty plainly 
from the sequel that his wife hacl complained to her sister of the prisoner's con
duct, for on his appearance at the house of his sister-in-law, she showed the 
strongest aversion to admit him, nu aversion mixed with apprehension. She 
knew that he went about a.rmecl, nnd she evidently regarded him as a dangerous 
character, for it appeared that on the clay but one before the murder, he and his 
sister-in-law were beard talking together, and she was heard to say: "You 
shan't come in unless you nre searched, for you ha\·e fl re-arms a.bout you; 11 to 
this he replied: "What is that to you, if I choose to carry them to protect my
sell?" She said to him: "You shan't come in here; you nre a tWef, a pirate, 
and a murderer." Upon this the prisoner turned to his wife, wbowas present, 
and said angrily: "Who told your sister, but you?" It was plain, therefore, 
that the decea:;:;ed, a.t this time, regarded him with a.version and apprehension, 
and it appeared that it was in this spirit they parted. This was on the Tuesday, 
the 30th of Ja.nuary, and on the night of the 1st of February, shortly after mid
night, the prisoner went to the house with a loaded pistol or revolver, and at 
once going up to his sister-in-law, standing within two feet of her, be fired at 
her through the body. She cried: "Saveme,savcme! l am killed!" he fired 
at her again and shot her in the body. His victim fell mortally wounded and 
died the next day; the prisoner, after his victim had fallen, left the house, and 
shortly after, two of the chambers of the revolver being still loaclecl, he resisted 
apprehension in the most determined manner, and attempted to shoot the police of· 
fficer by whom he was arrested. In speaking to the police, he avowed premedita
tion. For the defence, insanity was set up; no medical witnesses were called to 
support it, and all the evidence to sustain it was that of one or two witnesses, 
who ba.d known the prisoner for some years, and who spoke to senseless and ec
centric extravagances of conduct, pulling his house to pieces, putting his horse in 

11100:1:, 3'1(1869). 
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it (there being no stabling) 1 and the like. But this cvidoncc rather showed ex
cesses, the result of self - indulgence, than :my 0:1.tura\ defect of intelligence, 
and for some of them, for instance, his pulling the hOU'iC to pieces, be was 
prosecuted and punished. These acts, indeed, were mostly committed when he 
was drunk; and although an attempt was madctoshowthat by drink he brought 
on fits of delirium trcmcns, the c\•idcncc failed to show either that this was per
manent, or that there was a fit at the time. On the contrary, the medical evi
dence for the prosecution showed the prisoner's brain was not weakened, ancl 
expressions were proved to have been uttered by him which pro\'cd prcmcclit..'ltion 
anrJ design, aocl the medical officer of the government proved that while he was 
in jail he had shown no symptoms of insanity. 
ERu~, C. J., thus summed up the case to the jury. ''Thi-.," he said, ''was an 

indictment for wilful murder, and the prosecution had called before them all the 
eye-witnesses of t!1e fact, whose evidence clearly proved the commission of the 
crime, and our law was, that, if a person did an act which amounted to that of
fence, it was the duty of the jury to find a verdict of guilty, unless the prisoner 
could show that the crime was not one of murder . The evidence of the eye
witnesses clearly established that while the deceased woman, Mrs. Ilnrto11, was 
on her own premises, the prisoner went close up to her aucrtwice tlred at her, 
causing her death. The def('nce set up on the part of the prisoner was, that at 
the time of the fatal act, he was in a state of mind wh ich prennted him from 
being responsible for his acts. Our law was, that a man was responi-iible for his 
acts, unless his mind was in a state which JH'Cvcntccl him from being L'esponsL 
ble for his acts. If he was conscious that he was doing wrong at Lhe time when 
he committed the act, then he was responsible, The point was, the state of his 
mind at the time when he committed the act. 

11 Now, no doubt there was evidence of extraordinary conduct some months pre
''ious to the time of committing the act, and if he had done it when his conduct 
was of that kind, it would have been far more material for consideration; but 
no one was called to prove that after his conl1nement in the· house of correction, 
he was subject to any flts of insanity. There was some evidence of tlts, but 
there was nothing: to show of what nature they were. There was e,·idcncc of 
drinking, but it did not make him drunk. There was extravagance of conduct, 
no doubt, but not of a mind so cliseasecl as to be incapable of distinguishing 
right from wroug. Ile did no wrong to any one up to the time ia question. lie 
was his own enemy; his own enemy in respect to money and the management 
of his own affai rs, and the clcstro)·ing of his health. But there is nothing to 
show that he did not know all this to be wrong. The jury must all have met 
with persons who were unaccountably imprudent in their conduct, but who were 
well aware that the course they were pursuing was wrong and criminally 
wrong. The evidence to the conversation two days before the act in question, 
was worthy of consideration, as showing a probable motive for the act. 

"The words then used were strong and powerful, and such as might raise ill 
feeling; the evidence of the conduct before the fatal act, showed perfect sobriety, 
and apparent possession of sense. The nidence of the police inspector as to 
what occurred immediately after the fatal act, showed a consciousness of au act 
criminally wrong, for the prisoner was trying to resist arrest, showing that he 
was well aware that be had committed au act which in law was criminal. Then 
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there was the evidence of the police1 which was very remarkable, and tended to 
15bowon the one hand, premeditation and eonsciousnessof an actcriminally·wrong. 
Then the medical officer of the gaol grwe most important evidence :ts to the state 
of the prisoner while he observed him, and stated that he had seen 110 traces of 
insanity. Supposing the prisoner's brain to h:tve become weakened by repeated 
attacks of delirium tremcns, he would be more liable to insanity. But the pris
oner's brain had not, it appeared, become weakened; and on the contrary he 
was clear-minded, sensible, aud intelligent . Such was the evidence, and he re
peated that unless it was made out that the prisoner was not iu such :i state of 
mind as to be responsible for his acts, the duty of the jury, was to find him guilty 
of the act he committed. 

"The question was, whether he was or was not responsible when he committed 
the act- not whether he was not guilty on the ground of insanity, that was an 
issue far too vague, inclefinite, ancl undefined. The is~ue was, whether or not 
when he did the act.1 he was legally responsible; in other words, whether he 
knew its nature, and knew tlrn.t it was wrong. The distance, indeec1 1 between 
the extreme points of manifest mania ancl perfect sense w:1s gre~tt, but they ap
proach by gradual steps and slow degree. The l:tw, however, did not say that 
when any degree of insanity existed the party was not responsible, but that when 
he was in a state of mind to know the distinction between right and wrong, and 
the nature of the act he committed, be was responsible.11 

Verdict, guilty - Sentence, death. 
In Maconnehey ,._ State, 1• decided in Ohio in 1855, the indictment was for 

shooting with intent to kill, and in his defence the prisoner ga,·e evidence tend
ing to prove that at the time he did the act charged he was laboring uncler au 
attack of deliri11m tremens, and asked the court to charge that deli1·iwn trernens, 
ulthough a consequence superincluced by antecedent continued clrunkcnuess1 is a 
diseased state of the mind, and exempts the subject from responsibility for 
crime, like insanity produced by any other cause. The court refused to so 
charge, and the prisoner was convicted. On appeal to the Supreme Court the 
judgment was reversed. "While drunkenness creates no exemption from crim
inal responsibility," said BARTLEY, J., ":md may e,·en exaggerate the turpitude 
of guilt in some cases, delfrium tremens, although the result or consequence of 
continued intoxication, is insani&y or a diseased state of mind which affects re
sponsibility for crime, in the same way as insanity produced from any other 
cause. The reason that intoxication creates no exemption from criminal re
sponsibility does not apply to delirium tremens which; although like many other 
kinds of mania, the resul t of prior vicious indulgence, is always shunned rather 
than courted by the patient, aud is not voluntarily assumed either as a cloak for 
guilt or to nerve the perpetrator to the commission of crime. 11 

In United States v. Clarke,' tried in 1818 before the United States Circuit 
Courtsitting at Washington, D. C., the prisoner was indicted for the murder of 
bis wife by shooting her with a musket upon her return home in the c\'eniug 
from church. The court instructed the jury that if they should be satisfied that 
the prisoner at the time of committing the act charged in the indictment was in 
such a state of mental insanity, not protluced by the immediate effe,.ts of iutoxi-
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eating drinks, as not to have been conscious of the moral turpitude o[ the net, 
they should ffud him not guilty. The jury found him guilty, and he w:.is sen
tenced to clcnth. 

In Golliher v. Commonwealth,1 it was said: "The seventh Instruction that 
'drunkenness can nc,·c r be received as a ground to excuse or palliate a crime' 
was according to the doctrine recognized by this court in the case of Smith v. 
Commonwealtlt, 2 clclush·c and erroneous . Intoxication may stultify and partially 
dcmonize its \·ictim, dethroning 1·cason, rousing volcanic passions, and either 
paralyzing or perverting the will; and therefore unless brought on for n malicious 
purpose it may be when disabling entitled to some iriflucuce on the questions of 
malice and free YO!ition. When and how far it should have any such influence must 
depend on its motive1 its degree, and its effect on the mind and the passions. 
This qualified doctrine s<'ems to us to be dictated by policy and humanity, and 
sanctioned by reason and modern authority, and was, accordingly, adjudged to 
be the luwiu the case just cited." 

In State v. McGonigal, 3 the prisouer was indicted for larceny, the defence be· 
ing that he was so drunk as to render him irresponsible. 'VOOTTEx, J. 1 charged 
the jury "that drunkenness was no excuse or palliation for a crime; but 
drunkenness long continued produces the disease of mania a potu, which de· 
prives the party of reason and incapacitates him from clistinguishiug between 
right and wrong. In this stage, it becomes a kind of insanity. The jury would 
have to distinguish between the mere frenzy of drunkenness, and the fixed insan· 
ity produced by continued dissipation. lf the prisoner was in the latter condi
tion, he could not be held responsihle, otherwise he ought to be convicted." 
The prisoner was acquitted. 

In Real v.People,' the prisoner beingindictecl for the murder of John Smedick, 
evidence was offered at the trial ou the part of the defence to show a habit of 
excessive drinking by Real for clays continuously, followed by periods of delirium 
!l.nd sanity, - a condition of mind consequent upon drunkenness. The trial 
judge ruled that delirium tremt11s at or about the time of the homicide, might be 
proved, but not the general habit of drunkenness or its consequences, to which 
ruling the prisoner's counsel excepted. On appeal this ruling was affirmed. 

1 There was no error," said the Court of Appeals, "in excluding proof that the 
accused was in the habit at times of drinking to excess, and of the effect upon 
his mind at times produced by this habit. The evidence in this respect was 
properly confined within a period of a few days of the transaction. Within this 
period the accused was permitted to give eYidence tending to show tlmt his mind 
was temporarily unsound, or that be was delirious from this ca.use." 

"Iu Schlenker v. Stale,'!!. the following instruction given by the court on the 
trial was complained of on appeal: "Settled insanity, produced by intoxica
tion, affects the responsibility in the same way as insanity produced by any other 
ca.use. But insanity immediately produced by intoxication does not destroy 
responsibility where the patient, when sane and responsible, made bimseU 
voluntarily intoxicated.'' This instruction was unanimously approved on appeal. 

''In the case of State v. Hundley,"~ said the court, 11 it appears that the court 

12Duv.163(1865). 
'lDuv.2'24. 
• 15Harr.1510. 

tUN.Y.270 (1870). 
'9Neb.2·'1(1871f). 
''6l1o.4.U. 
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bad instructed the jury ' that i( they beliend from the evidence that the defend:rnt 
was laboring under n. temporary frenzy or insanity n.t the time of the killing of 
Boyer, which was the immediate result of intoxicating liquors or narcotics, he 
was guilty.' And the court, commenting upon this instruction, said: 'This 
instruction was unobjectionable, for, as we have already seen, temporary insan
ity, produced immediately by intoxication, does not destroy responsibility where 
the accused, when sane and responsible, macle himself voluntarily drunk. But 
the crime to be punishable under such circumstances must take place and be the 
immediate result of a fit of intoxication, and while it lasts, and not the resuJt of 
insanity remotely occasioned by pre,·ious bad habits.' The only substantial 
difference between the law us thus pronounced nnd the instruction complained 
of is in the omission from the latter of the qualifying clause limiting responsi
bility to cases of temporary insanity or frenzy; but while under different cir
cumstances this omission might have been a. serious matter, it certainly was of 
no consequence under the testimony in this case . There was not a syllable of 
evidence of the existence of settled insanity. The utmost that was claimed, or 
thn.t there was the least testimony to establish, was a. mere temporary frenzy or 
condition of irresponsibility on the part of the prisoner. There is, therefore, in 
this matter no ground of complaint . Error is also alleged because of the refusal 
of the court to give severa l instructions to the jury requested on behalf of the 
prisoner. By the first of these it was sought to make his volnntaryintoxieation, 
under certain circumstances, a complete excuse for the homicide. There was 
no error in this refusal, for the court, as we have already seen, had already 
charged upon this point, and bid clown the law correctly, recognizing the well 
known and salutary maxims of our laws, that crimes, committed under the influ
ence of intoxication, do not excuse the perpetrator from punishment." 1 

Jn Baileyv. State,i thcprisonerwn.s indicted for grand larceny. The following 
instruction was given on the trial: "It is a settled principle thatYoluntary drunken
ness is not an excuse for a criminal net committed while the intoxication lasts, 
and being its immediate result. Such drunkenness is, in itself, a wrongful act, 
for the immediate consequences of which the la.w will bolcl the party by con
struction guilty of such intent. This principle applies even to a cas.:i where the 
party is so besotted by liquor as to be irra.tiona.l at the time of the commission 
of the crime. But when the act is performed by an insane, but not at the time 
an intoxicuted person, which if committed by a sane person would be a crime, 
such act of the insane person is not held to be a crime, though the insanity was 
remotely produced by previous habits of gross intemperance ." On appeal this 
was held wrong. "The la.w, as it was evidently intended to be stated by this 
instruction to the jury," said the court," is in full accord with the rulings of 
this court, and with the weight of authority; but we fear that in the case under 
consideration the jury mayb3ve been misled by an inapt use of words in the latter 
part of the instruction. The bill of exceptions states that' there was evidence before 
the jury tending to show that tl1e defendant was, at the time of the commission of 
the offence, intoxicated, and his mental faculties seriously impaired by a long 
and habitual course of Intoxication and drunkenness.' If from this evidence the 
jury found that the defendant's mind was so far destroyed by bis long continued 

! nect'11Med.Juri1.,TOl.l,p. :i33. 226Ind.422(1866). 
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habit of drunkenness as to render him mentally Incompetent, intcntlonnlly nnd 
knowingly to commit the larceny, then the defendant should ba,·e been acquitted, 

although he was intoxicated at the time he took the property. The present tn

to:xication must not be the en use of the mental incapacity; but if that mental 
incapacity alre:idy exists prcs<.>nt intoxication will not render the person liable. 
W'c arc not clear that the language inad,·ertcntly used by the court m:iy not ad
mit of a. different construction, nnd it may, therefore, have misled the jury.11 

§ G3. Degrees ot Murder-Premedita.tton and Del1berat1on. - "Where the 
crime of murder is divided by statute into degrees, th~ higher degree requiring 
proof of deliberation and premeditation, evidence of intoxication is held ndmis

sible upon the question whether the act was committed with these requisites.• 
In Lanergan v. People, 2 the prisoner W!lS indicted and com·icted of the mur

der of bis wife. On !lppcnl to the Supreme Court it W!lS said: ' 1 The remaining 

request is in reference to the ment!ll condition of the prisoner arising from bis ln
toxic;.ttion, which the Recorder was requested to instruct the jury might tnke Into 
consideration in determining whether he was able to form au intent to kill, or a. 
premeditated design to effcctclcath. The evidence established that the prisoncr
hacl been drinking intoxicating liquors for some days; and that he was very muclt 

intoxicated at one o'clock, some four or five hours before the probable time 
when the killing occurred. Carron, one of the witnesses, saw him go out of the 

house, Jra,·ing his wife there dead from ''iolonce which be h!ld in6lcted 1 and be 
required no assistance to walk; neither doing anything to call for a. remark, so 

far as it appears from the evidence, nor making any observation; but knowing 
sufficient to conceal his crime for sc,·eral hours, and until her death was disCO\'

ered, nnd the alarm gh·e:i, at or nbout ten o'clock in the evening. After p!lsslng 
the evening at different public houses from the time he left bis own rooms 
after the murder (between six and seven o'clock), until ten o'clock, he went 

to the residence of the sister of his deceased wife, and informed her that his wife 
was dend . lie then returned to his °'rn rooms, and neither did nor said any
thing tending to show nny want of his usual intelligence or understanding, so far 

as appears from the evidence. There arc few instances of persons who have, 1u 

a state of intoxication, t!lkcn the Jiie of another who could refrain from saying 
or doing something which would tend to inculpation for nearly four hours after 

the commission of the act. There is no evidence tending to establi8h the ex
istence of any mental disorder or aberration at the time of the offence committed. 

There was no evidence to show that the will of the prisoner was not entirely the 
regula.tor of his conduct. The rule appears to bl! that drunkenness Is no excuse 

for crime, and that the person who is voluntarily in that condition must take the 

1 Jonesv. Statc,29Ga.5!M (1860); floptv. 
People, II» U.S.6.11; State v. Johnsou, .to 
Coan. 136 (1873); People v. Lewis, 86 Cal. 
521(1869);Peoplev.Nichol,:UCal.212(I867); 
rcoplc v. King, 27 Cal. 507 (!SGS); People v. 
Williama, 4.3 Cal. 3H (JS;!?); l'COJllC v. Belen· 
ci11, 21 Cal. 64t (1863); Curry v. Com., 2 Dush , 
67(1867); Swanv.Statc,4 Humph.1:\6; Pir
tle v. Slate, 9 Bumph. r& (184!.I); Uaile v. 

State, 11 flumph. 156 (lSSO); Cart,night v. 
State,8 Lea,376 (1881); Lancat;tcr v.State, 
2Lca,6i6(1Bi9); Schlcnckcrv.Statc,9 Neb. 
241 (1879); Kelly v. Com. , 1 Grant'1 Cu. 484. 
(1658); Keenan t'.Com.,« Pa. St.66(l.Sw.?); 
Joucsv. Com., 75 Pa.St . .f.03(187.f.);CollJatb. 
v. Statc,2 Tex. (App.) 391 (1877); People ... 
Odell,lOnkota,Hli{l875);seepMtpp.bi3,8;.f.. 

~ G Pnrk. 209; 50Barb. 2r.6 (15'3;). 
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consequences of his own acts.I It appears, too, from the same case, that in
toxication may be adverted to where' you would infer a malicious intent,' or 
where the accused has been aggravated by the conduct of the deceased, but not 
wberc the killing was caused by the use of a dangerous instrument. The evi
dence of intoxication is admissible in every trial for murder, because it may 
tend to cast light upon the act~, observations, or circumstances attending the 
killing. fotoxication must result in a fl.."ed mental disease of some continuance 
or duration before it will take effect to rclic\·c from rcspou!ibility for crime . 
There was no error in refusing to charge as requested upon the subject of in
toxication." 

Jn People v. Batting,2 tried in New York, in 1875, the prisoner was indicted for 
murder. Ilis intoxication at the time being urged as an excuse, WESTBltOOK,J., 

after reading to the jury extracts from the earlier cases of People v. Rogers,3 3Dd 
Kenny v. People,' ch3rge<l them 3S follows: "It is said in his behal.f that he was 
not conscious of what he did do; that his mind had become crazed, and the 
brain, which ordinarily directed and controlled all his movements was fired b~~ 
rum, so that he is not responsible for the act he did do. However strong the 
argument may be in the forum of conscience, in tile dispensation of criminal 

·justice it can find no place. It would not do to expose society to a. doctrine so
pcrnicious as this. It would never answer for us to say, that a party '"ho, in a 
drunken freak comes into your house ancl murders you whilst you arc harmless 
and inoffensive should go frcc3nd unpunished. Life is toO sacred and too dear, 
too valuable a gift from the Father and Source of all life to be taken in this 
manner. The books contain but one rule upon this quest.ion from the earliest 
time down to the present, and that is, if a. person volunt:uily becomi>:s druuk he 
shall be accountable for what he docs while in that condition. This is for the 
purpose of preventing men from becoming drunk; from putting themselves iu 
n. condition where they shall be like beasts preying upon society. Unman safety, 
human life, and the protection of the citizen requires this rule . Without this, 
society could not exist." 

After reading an extract from People v. Rogers, the judge continued: -
"In the good sense of all this which bas been said by our highest cowt, the 

judgment and conscience of eyery right-minded man must concur. It would 
ne,·cr do to procl!lim from this court-room, that he who voluntarily takes that 
which cleprivcshim of reason, and makes him a. wild beast, shall, if he violates 
the Jaw whilst in that condition, suffer none of the consec1ueuccs of his crime. 
Sucb a person has first broken the obligation which he owes to his fellows in_ 
becoming d.rnnk, and when in that state be perpetrates a crime, it is no excuse 
but r ather an aggmvatiou of the offence. That is the law. It should be heeded 
here and by all the public upon whose ears these words shall fall. At commou
law, then, if you found these facts as I have detailed them, and if you found the 
intent as the law requires you to find it, this man would have been pronounced 
guilty of murder, and his life would have paid the forfeit of the crime which he
hns committed. :More recently, however, in this State, !lnd in t!:l.eyear 18731 the 
Legislature have seen flt to divide the crime of murder into two degrees, the 

1 People v. Rogers, 18 N. Y .. 9. 
•HHow. Pr.392. 

318N. Y.9, 
•SIN. Y.S30. 
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one where the intent to take life was deliberate intent; the other, when there i!J 
a. single intent without the deliberation and coolness which now marks the 
former, and which is the element making the crime of murder in the first degree. 
For example iI a man deliberately, plans the death of a fellow-being, and lays In 
wait for him, and when the person comes along, suddenly springs upon and kills 
him; or where it is effected by poison given by degrees at different times nnd on 
different occasions, you can readily see the difference between such tt. case nnd 
that of a person.,.vho under the intent of an excitement strikes a blow. You can 
at once see, there is a wide mor:il difference between these two classes of crimes. 
The la.w has now marked and defined the two by a. different species of punish
ment. I will read you our present statute." 

Judge \VESTBUOOK, read the statute as follows : "When perpetrated from a 
deliberate and prcmcclita.tecl design to effect the death of the person killed o:- of 
any human being." The charge continued: 11 Thnt is to saynotonlymustthc 
homicide be premeditated, but it must be deliberately premeditated. In the 
coolness of the blood, In the exercise of the judgment and the reason the slayer 
should plan and determine, if the act is to be declared murder in the first degree. 

'' In other words, to convict now of the crime of murder, in the first degree, to 
the element of intent must be aclclcd tba.t of deliberation, and when this is w:.mt
ing the highest grade of the crime has not been attained. Where the intent to 
slay is present, but the "deliberate and premeditated design" is absent, the 
crime is only murder in the seconcl degree . This is the change our statute has 
made. Formerly, in every case of homicide, where the intent to kill was present, 
and there were no eircumstnuces rendering the killing justifiable, the crime was 
murder, of which there was but n. single grade, and but one penalty-death. 
Now the grade of crime which forfeits the Jifc of the slayer, has only been reached 
where the jury find that the intent is the result of deliberation and premeditation. 

"In fl.ting the grade of crime of which the prisoner is guilty, the e'1dence of bis 
intoxication becomes very important, nod is to he carefully weighed. While the 
law justly holds the offender responsible for the crime of murder, though he was 
drunk when the act was committed, it will not be guilty of the injustice of say
ing that when he was crazed, furious and wild from intoxicating drink, and the 
act was committed under the influence of a drunken frenzy, that it was deliberate 
ns well ns premeditated. The coolness of the intel lect is gone, and a person in that 
state, ordinarily, is not capable of the deliberation which must mark this crime. 
In other words, it is the premeditation of excitement and not that of deliberation. 
I will read to you again, to give my views more fully, from Wharton's American 
Law of Homicide :-1 

"'Intoxication when existing to a sufficient extent to prevent deliberation, 
lowers the offence to the second degree excepting the case of murder which 
happens in consequence of actual or attempted arson, rape, robbery, or burglary. 
Says Judge LEWIS, now of the Supreme Court of Pennsylvania, a deliberate in
tention to kill is the essential feature of murder in the :first degree. When this 
ingredient ls absent, where the mind from intoxication, or auy other cause, is 
deprived of its power to form a design with deliberation and premeditation, the 
offence is stripped of the malignant features required by the statute to place it 

'p.369. 
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on the list of capital crimes; and neither courts nor juries can lawfully dispense 
with what the act of Assembly requires.'" 

Judge WESTnnOOK continued: "I charge you that to be the Jaw of this case. 
Whilst you canuot receive the evidence of druukennessto excuse the crime or to 
make it less than murder in the second degree, yet you can receive it for the 
purpose of showing that the party dicl not deliberately premeditate. Now, what 
is the evidence upon this question? It would seem that the clay previous to this 
occasion the prisoner had been at work for Mr. Hasbrouck. On his way home 
he took probably his first glass of liquor. The next morning at eight o'clock he 
was in a nervous condition, sitting in the bar-room, at Steen's, and from that 
hour through the entire <lay, he seems not to have been about his ordinary busi
ness, but simply upon 1 a spree; ' he became wild, furious, nervous, active, so 
drunk that he staggered against the fence, and at the time he was lea\'ing the 
Saxton House, for the purpose of getting the ,...-capon, he was so much under the 
influence of liquor that he could scarcely walk. After obtaining the weapon he 
went to the Shaffer House, and from his conduct and actions there I leave it to 
you to say whether he was or was not in a conclit.ion of mind or body during 
which he could deliberate and premeditate. And whilst this is a question of 
fact, which you must decide, I submit to you, nevertheless, the proposition 
whctller the undisputed evidence in this case does not clearly mark this offence 
as one of murder in the second degree only. Of course, the whole question is 
with you. 

The prisoner was found guilty of murder in the second degree. 
In Norfleet v. Seate,1 the court instructed the jury that drunkenness might be 

considered by them "for the purpose of determining whether the killing is re
duced from murder in the first degree to murder in the second degrt!c, but it 
cannot be so considered by the jury to determine whether the killing be reduced 
below murder in the second degree, or from that to manslaughter." In the 
Supreme Court it was said : "The principle as here stated, with reference to the 
facts of this case is correct, and in strict accordance with the doctrine of the 
case of Pirtle v. State," wWch is so full u.nd explicit upon this general subject 
that nothing more can be o.dded. 11 

In Missouri intoxication or drunkenness can neither excuse nor extenuate a. 
crime, and cannot be taken into consideration by a jury for either of such pur
poses. "However differently the question may have been elsewhere determined 
we are not disposed to overthrow the rule thus established in this Stn.te, believ
ing it to rest upon reason and authority, and that any departure from it would 
neither be in the intcresi of a higher civilization, nor promotive of the best 
interests of society, nor conducive to ti.le ends of justicc."s Therefore, drunk
enness will not repel any inference of malice and premeditation arising from 
other facts in the citse, or mitigate the offence to a. crime of a less degree.' 

Jn Rex v. Grindley,'f> whtch was tried before HOLROYD, J., at the Worcester 
summer assizes in 1810, the learned judge said that ' 1 though voluntary drunk-

14.Sneed,345(1857). 
29Jlumph.6G3. 
•Statev.Ed\vards,71 Mo.3'21(1879), cit· 
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cnness cannot excuse from the commission of crime, yet where, ns upon a charge 
of murder, the material question is whether nu act was premeditated or done 
only with sudden heat and impulse, the fact of the party being illtoxicat-cd is a 
circumstance proper to be taken into consideration.'' Sixteen years later this 
ruling was cited to PARK, J., by the counse l for the prisoner in Rex v. Carroll.1 
There the prisoner was indicted for the murder of Elizabeth Brownin~. PARK, 
J., in instructing the jury, referring to the ruling of HOLROYD, J., in Re:r. v. 
Grilidley, said: ''Highly as I respect that late excellent judge, I differ from htm, 
and my brother LrTTLEDALI!: agrees with me. Ile once acted upon that case, but 
afterwards retracted his opinion, and there Is no doubt that that case is not law. 
I think that there would be no$afetyfor human life if it were to be considered as 
law." The prisoner was found guilty tlncl executed. 

In Connecticut it is held that intoxication cloes not as n. matter of lnw d isprove 
the existence of malice; but it is c\·iclence to show that such malice did not exist. 
In the case of murder in the second degree, which rests on implied malice, the 
jury may find the existence of malice, though the prisoner's condition at the t ime 
<lisproYes express malice.~ 

It is held iu Illinois that as it belongs to the jury in that State to flx the pun· 
i.shment for murder which may be either death by hanging or imprisonment for 
life, it is competent to prove at the trial that the accused was intoxicated at the 
time of the homicide. 11 It is important," said the court, "that all the concomi
tant circumstances of the net committed- the condition of tbe prisoner at the time 
among the rest, as tending to give character to his conduct, so far as they may 
be regarded as part of the res gestre, should be laid before the jury that as near 
as may be they may sec the crime as it is- the precise complexion of it-in order 
that they may intelligently graduate the punishment. But proof of iutOJdcation 
at other times is properly rejected. u :s 

§ 64. Relevant on Question of Intent. -So evidence of iutoxica.tion is rele · 
vant on the question of intent.' 4

' Drunkenness certainly does not excuse o r 
palliate any offence. But it may produce a state of mind in which the accused 
would be totally incapable of entertaining or forming the positive and particular 
intent requisite to make out the offence. In such a. case, the accused is entitled 
to an acquittal of the felony, not because of his drunkenness, but because he was 
in a state of mind resulting from drunkenness, which affords a negation of one 
-0f the facts necessary to his com·iction.$ If at the time of ta.king property, a 
person is so under the iufl.uence of intoxicating liquor that be is unable to form 
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-a felonious intent, he cannot be guilty of larceny.I And where a person ts in
dicted for voting twice at an election, bis drunkenness is relevant on the ques
tion of intent. 112 

In State v. Schingen,5 the prisoner was convicted of !'ltcaling property from his 
master . In the Supreme Court it was said: "There was some cYidence which 
tended to show that the defendant was intoxicated at Oshkosh, where he offered 
the property for sale. And the court was uskcd to charge the jury, if they found 
that he was sober at the time the property was clclivcrcd to him n.nd that he then 
had no intention to convert it to his own use, but afterwards became so intoxi
cated that he did not know the consequences of his acts, and while in this con
dition disposed of, or offered to dispose of the property, tha.t they should find 
him not guilty. The court refused to give this instruction, but charged the jury 
that the intention of the defendant In the commission of the act was the gist of 
the crime of larceny, and that a person who, from drunkenness or other causes, 
.may bave lost his unclerstaucling, cannot in contemplation of 13.w be accountnble 
ior his intention i that although drunkenness was no excuse for the commission 
of many crimes, yet it was of great importance as affecting: the question of in
tention, ancl therefore, if they should find that the clefcnclant was so drunk as to 
be unable to form any intention at the time he offered to dispose of the prop
erty, he should be acquitted, unless they were satisfied of the further fact that 
he had formed the intention to steal while in the possession of bis reasoning 
powers. We are satisfied that the Circuit Court charged the jury upon the point 
of drunkenness quite as favorably to the defendant as the law would allow. The 
jury were told that if the defendant, at the time he offered the property for sale1 

was so drunk as not to know what he was doing, then he should be acquitted, 
unless the evidence showed that the felonious intent existed wh.on he was in the 
full and undisturbed possession of his mental faculties . We certainly think 
tbere was nothing in all this of which the defendant can complain." 

Iu Henslee v. State,4 where the charge was larceny in steuling a gun, the jury 
were instructed that 41 if the defendant was so much under the influence of 
whisky as not to be conscious of what he was doing when he took the gun, then 
be would not be in a condition of niincl to be guilty of larceny. This charge was 
said by the Supreme Court to be more f:n-orable to the prisoner th~rn he was en
titled to, in Yiew of the fact that he was voluntarily intoxie:tted, and there being 
nothing to show that be suffered from deHrium trcmcns or other mental incapac
ity." 

In State v. Garvey,5 the defendant's counsel requested the court to charge that 
11 if Garvey was in such a state of mind from any c:rnse that he did not know 
what he was doing" they could not con\"iet. The instruction was gh·en with 
the qualification that" if the defendant did not know what be was doing from 
bctng in a state of insensibility, the jury could not convict, but otherwise, if 
from excitement or madness1 the immediate consequence of indulgence in strong 
<lrink. 1 ' On appeal this was held to be error. "It does not nppear1 " said WIL

sox, C. J., who delh·crcd the opiuion 1 "that Gan•ey became intoxicated witl1 a 
view to the commission of the crime, or that before his _intoxication he had any 

! Woodv.Stnte,3'Ark.:W.1(1879l . 
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intention of committing such crime. The existence or non-existence of the 
mulicions and felonious intent charged was the principal question to be passed 
upon by the jury. If Gan·cy was so drunk as not to knowwhatltewas doing then 
he had no intention; he was incapable of formiu:; an intention, aucl any evidence 
showing this fact should h:n-e been admitted by this court. S1rnh intention 
must, in fact, exist to justify a. conviction under the statute of I8G4. The 
charge of the court in this respect was, therefore, we think, erroneous. It Is 
not pretended that intoxication is in any case an excuse for crime, but when 
the intention of the party is an element of the crime, insanity of any kind or from 
any cause which renders the party incapable of forming: any intention, and 
which is not voluntarily induced with a view to the commission of a 
crime ·while in that state, may be given in cvilicncc to show tha.t he is not 
guilty of the specific crime with which he is charged. It would not fol
low because the accused was, in this case, iuloxicateli, that lie did not intend 
grl!at bodily harm to Callman; he may have been iutoxicatecl and still acted with 
this criminal intent. This was for the jury to decide from al1 the evidence in 
the case." 

In People v. Hammill, 1 the prisoner was indicted for the murder of his wife, 
and it appeared that he was in the habit of using intoxicating liquors, and was 
under their influence at the time. The court charged the jury as follows: -

"The case now to be committed to your hands is au unusually painful one. The 
prisoner is not a man who has been familiar with vice or hardened by crime. 
Though in the humble walks of life he is proved by men of the highest stnnding 
who have known him well, to have sustained the most irreproachable character 
for honesty, integrity, and industry, ancl on all occasions, except when infuriated 
by intoxica.tion, for kindness and attention and affection to all his family. Wilh 
that single exception, 110 bettel' character in all these respects, or for quietness 
ri.nd unobtrusiveness of manners, could have been shown than ha.s been estab
lished for him. But he stands before you now charged with the murder of bis 
wife. So clear is the proof that she died by violence, and that violence inflicted 
by the prisoner, that his counsel does not insist on the contrary, but urges thnt 
the crime is less in degree than that of murder. 

11 This is a question for you. Your du lies are first to determine whether the 
deceased came to her det\lh by violence. If so, then next whether it was inflicted 
by the prisoner. If you find in the affirmath·e on both of these questions, your 
next inquiry wijl be whether these acts of violence were, in the language of the 
statute, 1 perpetrated from a. premeclitutcd design to effect the death of the per
son killed.' If so, then the prisoner is guilty of the crime of murder. 

"The important question for you to determine, if you find that the prisoner 
ca.used this death, will be the intent with which he did this violence. What did 
lie intend? What did he design should be the result of his acts? Did he mean 
to kill? Was that idea in his mind as he ga.ve the blows? If so, the crime is 
complete, and your verdict must pronounce it murder. 

11 And it matters not what was bis state as respects sobriety or intoxication at 
the time, provided you find he gave the blows with the design to kill; for, iI be 

2Park.223(1855). 
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meant that, then whether at the time he was drunk or sober, in either case, his 
crime is murder . 

"Whether be was Intoxicated or otherwise, the question will still be : What 
was his lntent? Was it to kill, or only to wound and bruise? On the solution 
of that question rests your verdict, for intoxication is no excuse for crime. For 
an act designedly perpetrated, although done when drunk, the law holds the per
petrator to the same responsibility as if done when sober. 

11 But while intoxication does not excuse crime, in other words, does not ex
cuse a party from the consequences of acts which he purposely perpetrates, 
although drunk at the time, nevertheless the jury may always take into consid
eration the fact of the intoxication of the accused just so far as it will aid them 
in determining with what intent the act was done . We do not always attribute 
the same motives or intentions to the acts of a drunken man, that we do to those 
of a sober man . We act upon this rule in every day life, and we act upon it be
cause our experience teaches its correctness. 

"A familiar example from such scenes as you have, probably all of you, wit
nessed, will illustrate my meaning. 

11 A person in a state of intoxication approaches us in a rude or boisterous, 
or in an unduly familiar manner. Do we not o!ten feel, and , indeed, we know 
that in all this there is an entire absence of the remotest idea of insulting or 
offending? That such conduct results from an impaired judgment or power of 
cllscrimination, or sense of propriety caused by the state of inebriety in which 
we see him. Yet the same acts perpetrated by the same person in a state of so
briety would lead us to no other inference than that insult and outrage ·were 
intended. Intoxication partially impairs the judgment, as is exemplified when 
we see a. man in his cups sometimes give blows which in their effects arc far 
more severe than he intends or is conscious of. It arises from his inability to 
measure the strength he is put.ting forth with the same accuracy he does when 
sober. All these things in every day life we consider when determining bow far 
a. party has intended the full effect produced by his acts. 

u In so far, then, as this man's intoxication may a.id you in solving the ques
tion whether, when be.gave his wile these blows, he only intended to hurt, to 
bruise, or meant that they should kill, you are at liberty to consider it, but not 
otherwise. In looking in upon his mind, in analyzing its secret workings, mo
tives and intent, during that fatal hour, this fact may throw some light upon 
what he meant should be the consequences of his brutality and violence. So 
lnr, and with that view, you may consider it, but no further . • 

u It is an old and salutary general rule of the common law that a. man is held to 
intend that which in the ordinary course of things would be the natural result 
of his acts. 

"This rule is based upon sound reason and universal experience. Thus, if one 
raises his rifle and deliberately fires its contents into the bosom of another, or 
by a. blow with an axe which might fell an ox, buries it in the brain of another, 
the inference from the act is irresistible that death was meant, and so the law 
presumes. 

u The inferences of the mind, which are equally presumptions of la.w, are cer
tain and conclusive in proportion as the acts, from their nature and character,, 
are certain to result in death. 
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u Thus, the plunging of a poniard into the hen.rt of another, we do not doubt, 
was intended to kill, but if aimed only at the arm or leg, though death may be 
the result, yet the mere fact of giving such a blow1 so long as that ts the only 
criterion by which we judge, renders the intent more doubtful and the inference 
less strong. So, if one beat a. full-grown m:m with his O~t, and death ensues, 
we would ordinarily feel far more doubt that death was intended than if it had 
been produced by the use of a dangerous weapon. So, too1 regard may be had 
to the relath·e strength and powers of endurance of the parties, as well as to 
the mode in which the violence is applied. 

"A powerful blow given by the fist alone (but not repented) upon the head of a 
full-grown man would not ordinarily be regarded us intended to produce death; 
but what else could be inferred if the same blow were phmted upon the temple 
of an infant child? 

11 In many cases the inference that death is intended is ns strong when the act 
is perpctra.ted by a drunken as when perpetrated by a sober man . Thus, if by 
a deadly weapon, as by a riRe or a bowie-knife, a. bullet. or blow is sent directly 
or designedly to some ' ' itn.I spot, we should infer that death was intended with 
almost equal certainty, whether the perpetrator were drunk or sober. So, too, 
when death is produced by poison, and we sec in the mode of its administration 
stealthy calculation, we would infer that death was intended, whether he who 
administered the poison wns in a. state of sobriety or intoxication, since in the 
very character of the act we could read design. 

"But we also know that intoxication produces more effect upon the nervous 
system of some tbnn of others. It clouds and obscures the judgment of one 
more than it does another. It produces greater extravagance of exertion and 
action in some than it does in others, and sometimes consequences result from 
such extravagant exertion and action of which the party himscll had no idea. 
All these things are to be considered by this jury when determining upon this 
question of intent. 

11 Ila.cl this prisoner, inn. state of entire sobri ety, thus deliberately kicked and 
stamped upon his wile, and for that length of time which the mutilations of her 
person showed must have been the case, this jury might not have hesitated In 
believing that such brutality so long continued was the prompting of a murder
ous mind. 

11 U1 however, you find that he was in a. state of intox.Ication which was affect
ing his whole nervous org:miza.tion; that in consequence his judgment was Im
paired and to snch an extent that he was in a measure incapable of knowing the 
degree of violence he was perpetrating, or of properly and accurately calculating 
its effects to their full extent, all this the jury may take into consideration so 
far as it enables them to juclgc whether at the time of the violence, be meant 
only to beat or kill. If he perfectly understood wh:~t he was doing, and either 
designed her death, or if he well knew that such was likely to be the consequence 
of his a.cts, and yet kept on, neither considering nor caring what the result o( his 
violence might be, his crime is th:tt of murder. But U his judgment was in pa.rt 
obscured and his only intention was to severely beat his wife, but with no 
thoughts that death was either certain or possible, then the jury must convicto( 
n less offence. His crime would be then of that species which the statute de
fines as the 'killing of ll human being without a design to effect death, in a heat 
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of passion, but in a cruel and unusual manner.' The prisoner has proved an 
excellent previous character. In many cases this is of great importance, in oth
ers none whatever. 

11 Where the intent to kill is clearly proved, if this is the only question, then 
character avails nothing in defence. Wanton killin~ is as much murder in the 
,-irtuous as in the vicious . But where the intent is not certain, where the minds 
of the jury feel that the scales arc nearly poised, then the jury may do that whicU 
the prisoner humbly asks them to do here, throw the weight of his good char:ic
tcr into the scales and thus secure a preponderance in his fa,·or. Iu cases not 
free from doubt, the luw allows it. The prisoner may, if you are not entirely 
satisfied by the testimony1 point to his past life. Aud urging the fact with all 
the force to which it is entitled, say I have been of peace and quiet, not of tur
bulence ancl blood; I ha\•C been uniformly honest, faithful and industrious, kind 
and a[fectionate in my family, attentive to all their wa.uts and reputable and re
spectable in society. 

' 'Ile asks you to remember all these, and then to say whether he has from 1 pre
meditated design' killed the wife of his youth and the mother of his children. 
If he has, it is murder, and on your oaths you must so pronounce it . If you 
find otherwise, but arc still satisfied that she has died by his violence, you may 
find a verdict of manslaughter in the second degree." 

The jury found a \'crdict of manslaughter in the second degree . 
In State v. Auery,1 the defendant was convicted of cruelty to a'nimals. On ap

peal, the Supreme Court said: "The court we think was right in declining to 
instruct the jury as requested by the defendant, that if intoxicated the respond
ent could not ha\·cthe wilful, malicious intent which is essential to the commis
sion of the offence charged. Whether he had such an intent or not was a 
question for the jury, and was rightfully left to them upon all the evidence; and 
the judge was right. in saying that the evidence was not necessarily weakened by 
showing that he was drunk. There may be cases where the intoxication of the 
respondent may be weighed, in determining whether the malicious intent existed 
as in Rex v. Thomas; 2 but no case goes the length of what was requested in this 
case. But here the request was to instruct the jury, as matter of course, that 
the respondent, if intoxicated, could not have the wilful and malicious intent 
essential to the commission of the offence." 

In Re(!. v. Monkhouse, s tried before COLERIDGE, J., and ROLFE, B., in 
184!)

1 
the prisoner was indicted for feloniously discharging a loaded pistol 

at another with intent to murder him. Se,·eral witnesses deposed to his 
being in a st:1tc of intoxication shortly before the time the act was com
mitted. COLERIDGE, J. (to the jury): "There are two points for your consid
cratiou,-flrst1 as to the act; second, as to the intent. With regard to the 
latter, the allegation respecting it in the indictment must, no doubt, be proved to 
your satisfaction before you can flnd the prisoner guilty upon the full charge. 
The inquiry as to intent is far Jess simple than that as to whctherunact bas been 
committed, because you c:wnot look into :t man's mind to see what was passing 
thereat uny gh·en time. What he intends can only be judged of by what he does 

, 44N. ll.3!n(IS6:!). 
~ 7 C. 4\:. P. Sli. 
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or says, and if he says nothing then his acts :\louc must guide you to your deci
sion. It is a general rule in crimiual Jaw, :md one founded on common sense, 
that juries arc to presume :t mun to do wh:it Is the natural consequence of his 
:1.ct. The consequence is sometimes so apparent us to leave no doubt of the In
tention. A man could not put a. pistol while he knew It to be loaded to another's 
head, and fire it off, without intending to kill him; but even then the state of 
mind of the party is most material to be considered. For insW.ncc, il such an 
net were to be done by a born idiot, the intent to kill could not be inferred from 
the net. So, if the defcnt.lant is pro,·cd to have been intoxicu.tcd, the question 
becomes a more subtle one; but it is of the same kind, namely, Was he rcodcrell. 
by Intoxication enlirely incapable of forming the intent charged? The case 
cited is one of greatilutbority, irom the emiucncc of Ute judge who decided it. 
The only difficulty is, in knowing whether we get the exact words of the judge 
from the case quoted i and e\·en if we do, whether all the facts arc stated which 
induced him to lay down the particular rule. Although I agree with the sub 
sta..ncc of what my brother Patteson is reported to ha.ve said,1 I am not so clear 
as to the propriety of adopting the very words. If he snid that the jury coull.l 
not find the intent without being satisfied it existed, I shall so lay it clown to you; 
the only difference between us is us to the amount and nature of the proof suffi
cient to justify you in coming to such a conclusion. Under such circumstances 
as these when the act is unambiguous, if the defendant was sober, I should have 
no difficulty in directing you that he bad the iotent to take away life, where, if 
death had ensued, the crime would have been murder. Drunkenness is orcli
narily neither a defence nor excuse for crime, and where it ls available as a par
tial answer to a.charge, it rests on the prisoner to pro,·e it, and it is not enough 
that he was excited or rendered mC\re irritable, unless the intoxication was such 
as to prevent him from restraining himself from committing the act In question, 
or to take away from him the power of forming nny specific intention. Such a 
state of drunkenness may 110 doubt exist. To ascertain whether or not it clid 
exist in this instance, you must take into consideration the quantity of spirit he 
had ta.ken, as well as his pre,·ious conduct. His conduct subsequently ts of less 
importance, because the consciousness (ii he had any) of what he bad done 
might itself beget considerable excitement. You must not tl.nd him guilty or one 
of these intents on mere guess i but, on the other baud, I am bound to tell you 
that if you think one or all of them existed, there is evidence sufficient, in point 
of law, to justify you in saying so." 

The prisoner was found guilty on the count charging an intent to do grievous 
bodily harm . 

ln Rex v . .ilfeakin,2 the prisoner was indicted for stabbing with intent to kill. 
lie wtis proved to have been "something the worse for liquor'' at the time. AL
DEnso.s, B. , charged the jury thus: u It is my duty to tell you that the prisoner's 
being intoxicated docs not alter the nature of the offence. If a man chooses to 
get drunk, it is his own voluntary act; it is very different from a madness which 
is not caused by any act of the person . That voluntary species of madness which 
it is in a party1s power to abstain from, he must nnswer for. However, with 
regard to the intention, drunkenness may perhaps be adverted to according to 

1 Jo R. v. Cruise, 8 C. & P. 546. 
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the nature of the instrument used. If a man uses a stick you would not infer a 

malicious intent so strongly against him, if drunk, when he made un intemperate 

use o{ it, ns you wouJd il he had used a different kind of weapon i but where a 

dangerous instrument is used, which, if used, must produce grie,·ous bodily harm 

drunkenness can have no effect on the consideration of the malicious intent oC 

the party." Verdict guilty . 
In Reg . v. Oruise, 1 the prisoner and bis wife were tried, ln 18381 

before PATTE

sox,J., for the murder of a natural child. It appeured that they were both drunk 

at the time. The judge in charging the jury said: 41.A.lthough drunkenness is no 

excuse for any crime whatever, yet it is often of very great importance iu cases 

where it is a question of intention. A person may be so drunk as to be utterly 

unable to form any intention at all, and yet he may be guilty of ''ery great violence. 

If you are not satisfied that the prisoners, or either of them, had formed a positive 

intention of murdering: th is child, you m:iy still fl.nd them guilty of an assault." 

The prisoners we re convicted of assault. 
It has been held in England that a person who at the time was so drunk as not 

to know what she was about could not be convicted of an attempt to commit 

suicide.1 

That a person was intoxicated when he made a confession t;oes only 

to the weight of the confession and not to its admissibility .i 

§ 65. Drunkenne88 - Knowledge. -On an indictment for passing a. counter

feit bill, the drunkenness of a pr isoner is rcle\'ant on the question of knowl

edge.• In U. S. v. Rondenbush,5 the prisoner was indicted for passing counterfeit 

money. It appeared that he had previously sustained a. good character and at the 

time of the offence was on a carouse. BALD\,.·1.s, J., said to the jury on this 

point : "lt is alleged th:tt the defendant was on a. frolic and intoxicated at the 

t ime of receiving the counterfeit notes at Shive's. Intoxication is no excuse for 

crime, when the offence consists merely in doing a. criminal act without regard

ing Intention. But when the act done is innocent in itself, and criaiinal only 

when done with a. cortupt or malicious molivc, a jury may, from intoxication, 

presume that there was a wnnt of criminal intention; that the reasoning faculty, 

the power of discrimination between right nnd wrong was lost in the excitement 

of the occasion. But i! the mind still nets, il its reo.soniug a.ud discriminating 

faculty remains, a. state of partial intoxication affords no ground of a favorable 

presumption in favor of an honest or innocent intention, in cases where a. dis

honest and criminal intention would be fairly inferrcU from the commission of 

the same act when sober. The simple question is, Diel he know wha.t he was 

about? The law depends on the answer to this question. 
"The offence charged against Mr. Rondcnbush is not for dishonestly receiv

ing, but for dishonestly passing counterfeit notes. If he received these notes, 

believing them to be genuine, you must be satisfied that he passed them as true, 

knowing them to be fal8e. But if be received them as counterfeits, then the act 

of pussing them as true completes the offence without further evidence. If you 

l 8 Q, ,t P. MG (18S8). ~ Pigman v. Stntc, 1-1 Ohio, ~00 (18-16). 

t n. v. Moore, 3 c . ..t IC 319 (1852). ' naldw. na (111:\':!). 

1 Statev.Grear, 28Mion.426(1881); C•m. 

w.Howe,9Gray,110(1857). 
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shall believe that when lie receh·cd these notes at Shivc's he was in such n. state 
of intoxication as not to know what he was giving or what he was recch·ing in 
exchange, then you may say thut he did not receive them as known countcrfellsi 
and before you can find him guilty will require, besides proof of his passing them 
as truc1 proof of his knowledge that they were false. This would be going to the 
utmost extent which the law would warrant or reason justify, but putting him on 
the footing of a sober man who innocently should receive forged paper. The de
fendant's counsel could not ask you to go further in any case of the highest de
gree of intoxication . You will decide whether) from the circumstances of this 
case, you will feel justified in going so far. Should you be of opinion, that 
either from iutoxicMion, ignorance, or the imposition practised on bim by artful 
villainy, he received the notes as good, or uot knowing them to be bad, nncl 
thus make every possible allowance in favor of the accused; you cannot extend 
that allowance to the passing of the notes, when intoxication has ccasccl, and 
imposition could no longer be practised upon bis ignorance, if be then knew 
them to be forged." 

§ 6C. Drunkenness-Relevant to Explain Tbreate.-In Rex v. Thoma~1 it 
was said by PAnKJ.:, B.: ''Where the question is whether words have been uttered 
with a. deliberate purpose or arc merely low and idle expressions, the drunken
ness of the person uttering them is proper to be consiclcrecl. Dut if there is 
really a previous determination to i·cscnt a slight affront in a. barbarous manner 
the state of drunkenness in which the prisoner was ought not to be regarded, for 
it would furnish no excuse." Jn a Delaware case, the judge, in explaining the 
exceptions to the rule that evidence of intoxication is not admissible on the 
question of the guilt of a crime, said: "The other is when antecedent threats, 
menaces, or malicious and re,·engeful expressions are proved to have been ut
tered by the accused when drunk or intoxicated, and when it always becomes a 
legitimate matter for the grave consideration of the jury ·whether they arc but 
the idle and unmeaning cleclara.tionsaod denunciations of an angry and drunken 
man merely, or are properly to be regarded as of &rraver and more serious and 
sober import, denoting an actual intent to do what he threatens, for the law 
presumes a drunken man to be capable of conceiYing and entertaining e,·en ex
press malice aforethought and perpetrating with premeditation and design mur
der in the first degree under the statute.'' 2 In Eastwood. v. Peoples it was said: 
"That it was of great importance for the jury to know whether the prisoner was 
or was not intoxicated is obvious. It clearly did not necessarily follow because 
the prisoner used the expressions which I have referred to that he really enter
t.1ined the design which the words import . It not unfrequently happens that 
when men are wrought up to a pitch of frenzied excitement by intoxication or 
by passion their language assumes a degree of violence for beyond any deliber
ate purpose ·which they have formed. Instances of this kind must have come 
under the observation of every man of experience." 

70.&P.817 (1837). 33Park.2.5(1855). 
~ State v. Hurley, 1 Housi. Cr. Cae. 28 

(1858); seepo11t,p.87'. 
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§ 67. Drunkenness - Relevant on Question of Provocation - Rex v. 
Thomas.- In Rex v. Thomas,1 P,rn1~, B., said to the jury: '' [must also tell you 
that i! a. man makes himself voluntarily drunk, that it is no excuse for any crime 
he may commit whilst he is soi he must take the consequences of his own vol
unt.'.l.ry net, or most crimes would otherwise be unpunished. But drunkenness 
may be taken into consideration in cases where what the la\Y deems sufficient 
provocation has been gi,·cn, because the question is, in such cases, whether the 
fatal act is to be attributed to the passion of anger excited by the previous pro
vocation, and that passion is more easi ly excitable in a person when in a state of 
intoxication than when he is sober." 

Jn a. Delaware case it was said: "When it was proved to the satisfaction of 
the jury that the crime was committed by the accused in a state of intoxication 
or drunkenness and upon a certain provocation g iven him by the party killed, 
and when a. smaller pro,·ocation may be allowed to allc,·iate t he offence, and 
reduce it from murder in the first to murder in the second degree, under the 
statute, owing to the well known fact that a person in that condition is more 
liable to be suddenly heated and blinded to a. higher degree by angry passions 
than a sober man would be under the same or a s imilar provocation." a 

Jn Jones v. State,:1 it was held that the jury may consider the drunkenness of 
the accused a.t the time of the killing not to excuse or mitigate or extenuate his 
crime, but to assist thl.!m in deciding when there was a. provocation, whether the 
intention to kill preceded the provocation or was produced by it. 

§ 68. Drunkenness-Relevant on Question of Self-Defence-Marshall's 
ca.ae.-Iu.Marshall's <Jase, t tried before PARK, J., in 1830, on n.n indictment for 
st.'\bbing, the judge told the jury tha.t they might take into considerution, the 
fact of the prisoner being drunk at the time, in order to determine whether he 
acted under a. bona.fide apprehension that his person or property was about to 
be attacked.!> 

To justify ta.king life in self-defence the circumstances must be such as to ex
cite the !ears of a reasonable man . The law makes no discrimination in favor of 
a drunkard. Therefore, in a. Georgia. case, it was held that it was proper to're
fuse a. charge in these words: "If the jury believe from the evidence that the 
prisoner was very drunk • * * and that being in a state of intoxication, nnd 
very drunk, killed J., through cowardice, alarm, or fear that a grea.t bodily in
jury was about to be inflicted upon him, then he is not guilty of murder." 6 In 
Reg. v. Gamlen,r the prisone r was iuclicted•for assault . The charge arose out of 
au affray at a fair, aocl there was ground for supposing that he acted under ap
prehension of an assault upon himself. All concerned were drunk. CROWDER, 

J., charged the jury that" Drunkenness is no excuse for cr ime, but in consider
ing whether the prisoner apprehended an assault on himscll you ma.y take into 
account the state in which he was." He was acquitted. 

1 70.&P.817 (1837). 
2 State v. llurl ey, 1 Houst. Cr. Cas. 28 

C~8); State v. McCants, ante, p. i22, 
~ 29G:i.. 60i ( 1860). 
• Lewin,i6. 

~ In Goodicr's Case, 1 York Summer Aa· 

:~zec:~~;;;tf::t:k, J., directed the jury to 

tGoldenv. State,25Ga.527(1858). 
111''.&F.90(18SS). 
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§ 69. Drunkenness Created by Another to Ca.use Prisoner to Perpetrate the 
Crlme.-In Bartholomew v. People,t it was said: ''Plaintiff in error was convictcU 
by the judgment of the court below of the crime of larceny. It was not seri
ously contested that a larceny was committed, or that plaintiff in error was 
connected therewith-the property stolen being found in his possession. The 
defence was, at the time of the taJ..."ing, and for some hours afterward, plaintiff 
in error was under the influence of intoxication caused by the fraud or con
trivance of another person for the purpose of inducing him to commit, or to 
aid in committing, the larceny. Our statute pro,·idcs: 'Drunkenness shall not 
be an excuse for any crime or misdemeanor unless such drunkenness be occa. 
sioncd by the fraud, contrivance or force of some other person for the purpose 
of causing the perpetration of an offencc. 12 At common Jaw where it required a 
particular intent in the doing of au act to constitute crime-as, for instance, 
larceny, where the intent to steal must accompa.ny the net of taking, it is held 
it may be shown in defence that the party charged was iutoxicated to that degree 
that he was incapable of entertaining the intent to steal, and tha.t be neither then 
nor afterwards yielded it the sanction of his will. It was, therefore, competent 
to make the defence relied upon.'' 

llOUll.605(1882). 'R.8.1874, b.395,§19. 



CHAPTER IV. 

KLEPTOMANIA AND SOMNAMBULISM. 

KLEPl:OMANIA-CHillGE MUST BE SPECIALLY DIBECTED TO DE· 
}'ENCE MADE. 

LOONEY v. STATE. 

[IOTex. (App.) 620.) 

Court of .Appeals of Texas, 1881. 

Hon. JonN P. WmTE, Presiding Jusiice. 

:: j~!·s ':i~~~::: ~Judges. 
1. Kleptomania i11 a recognized symptom of insanity. 

~. Jury should be Specially Charged as To. - On a trial tor the1t, tbedefence being the 
propensity to steal known as kleplomania, and there being evidence tending to sustain 
it, the court ehould charge the jury specifically on thispolnt. A submission of the 
=~:·t~ teat of the prisoner's ability to diatini:uisb between right and wrong is lnau.fti· 

APPEAL from the District Court of l\Iontgomery County. Tried be
fore Hon. JAMES MASTERSON. 

Looney was indicted for the theft of dotbcs and other wearing ap
parel and other articles from the store of W. T. Nobles. On being 
apprehended he had confessed his guilt, saying in explanation that 
from his boyhood he had been afflicted with an ungovernable habit of 
appropriating articles of property belongi11g to others, many of them 
articles for which he could have no possible use, such as photographs of 
entire strangers, combs, brushes, books, etc. 1-Je could not tell bow, 
when or where he came into possession of them. Several witnesses 
testified that he was not of strong mind, and was, in their opinion, in· 
capable of distinguishing between right and wrong. The court in
structed the jury ( l) that the prisoner could not b.e convicted if ~e 
was unable to distinguish between right nn<l wrong; (2) that if the 
prisoner dicl "take the goods of W. T. Nobles, at the time and in the 

49 (76fl) 
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manner charged, but at the time of committing the act was laboring 
under such a defect of reason as not to know the nature and quality of 
the act be was doing, or if he did know it, that he did not know that 
he was doing wrong, then you will acquit." 

The jury found the prisoner guilty and assessed his punishment at a 
term of two years in the penitentiary. 

J. R. Peel, for the appellant. 
H. Ohillon, Assistant Attorney-Genernl, for the State. 
W1NKLER, J. -This appeal is from a judgment of conviction of theft 

of property over the value of twenty dollars. From the evidence and 
the charges of the court, given and refused, we are led to conclude that 
the only defence relied on in the court below was kleptomania, and if 
there was enor in the charge of the court, and prejudicial to the right.9-
of the defendant, under this defence and the testimony on that sub
ject, such error is to be found in applying the facts to the general sub
ject of insanity rather than in applying it directly and specifically to 
the peculiar condition of the defendant's mind, developed by the proofs i 
and in this respect we incline to the opinion that the charge, taken as a 
whole, was defective, in not giving to the jury a special charge on the 
subject of this peculiar symptom as it relates to the general subject of 
insanity. 

It is said that kleptomania occurs not unfrequently as a symptom in 
mania and the mental confusion incidental to it, and in depression and 
delirium, in which its consideration involves less difficulty. But where 
it occurs in cases of concealed insanity, its discovery is not ensy.1 To 
our minds, what bas been said by Ellinger, and quoted in the authority 
just cited, in the nature of practical directions, may well be considered 
in connection with the case and the subject under consideration, not as 
law, but as illustrating the propriety, if not the necessity, of a charge 
to the jury on this peculiar feature of the case, as follows: 1. In the 
earlier developments of mania, kleptomania is an important symptom; 
it will, however, be found accompanied more or less by other symptoms 
of incipient derangement, such as a general alteration in the accus
tomed mode of feeling, thinking, occupation and life of the individual, 
a disposition to scold, dispute and quarrel, to drink, and to wander 
about busily, doing nothing, and the bodily signs of excitement (rest
lessness, want of sleep, rapid pulse, etc.). 2. Kleptomania continues. 
after the disease, to all externnl appearances, has ceased. Here the 
disease also has not yet terminated, which can only be indicated by a 

I Wb:i.rton&Stillc'e:hled. Jur.,sect.192. 
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return of the original state of thought and feelings. (This calls for a 
continued course of observation by the examining physician.) 3. 
There are distinct but occult hallucinations at work. These are to be 
assumed, the more readily, the more bizarre and exclusive is the desire 
to steal, and the more the objects to which it is confined are out of pro
portion to the property of the thief i anU particular attention should be 
paid to the existence, present and past, of other symptoms of insan
ity." An instance of this inordinate propensity to steal is cited in this 
connection from Dr. Rush, who says: " In one instance a woman was 
exemplary in her obedience to eYery command of the moral law, except 
one-she could not refrain from stealing." . We make these further 
quotations from this authority as indicatiYe of this peculiar symptom of 
insanity: "It would be difficult to prove directly that this propensity, 
continuing as it does through a. whole life, and in a state of apparently 
perfect health, is, notwithstanding, a. consequence of diseased or abnor
mal action i11 the br:i.in, but the presumptive evidence in fa.\•or of this 
explanation is certainly strong. First, it is very often observed in 
abnormal conformations of the bead, and accompanied by an imbecile 
condition of the understanding. • • • An instructive case has 
been lately recorded, in which this propensity seems to be tlle result of 
a rickety and scrofulous constitution ." 

We mention these peculiarities in order to show the fact that klepto· 
mania is a recognized symptom of mania, in some of its recognized forms 
at least, and to illustrate the importance-this being the peculiar de
fence- of embracing in a general charge on tbe subject of insanity, this 
peculiar symptom- a feature of the present case to wltich proper atten
tion seems not to have been paid, on the trial below, and which in our 
opinion would have been more fully developed if the attentio11 of the jury 
bad been called more pointedly to this feature of the defence. 

Other questions 'lre presented by the record and have been discussed 
in argument, but are not considered by this court, not that they are un
important or immaterial, but because if they are errors they nre suscep
tible of easy correction on another trial. Because of what we deem a 
material defect in the charge, as above indicated, the judgment will be 
reversed, and the cause remanded for a new trial. 

Reversed and remanded. 
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}'ain v. Commonwealth. 

SOMNA}IBULIS~I--HOMICIDE -RESl'ONSIBlLITY FOR L'NCONSCIOUB 
ACT. 

FAIH" v. COMl\IONWEALTll. 

[78 Ky.183.J 

ln the Court of Appeals of Kentucky, September Term, 1879. 

Hon. l\!A.RTL.~ F. COFER, Chief Juatict. 
" Tuo:HAS F. HARGIS, } 

" .TuOMAS H. HrnEs, Associate Judges. 
II \VILLIAi\l s. PRIOR, 

Somnambulism - Murder Committed While in a State of- Responsibility for 
Unconscious Act.-F. and W. entered together at night a. publicroomot a botel, nt 
downandwcnttoalcep. W.a.wokeshortlyafterandcalledtoS.oneoltbeporters,for 
& bed tor himself and 1'~. \V. then attempted lo awaken 1''. by sbakingbiw, but failing, 
asked s. to wake him up. S. thereupon shook F. with great force and succeeded in awak· 
ening him. While S. was holding him by the coat collar, and telling blm to go to bed, 
F. drew a pistol from his ))Ocket nnd shot S., killing him. }~.then went out of the room 
witll the pistol In his hand, his manner being that of a frightened man, saying that he 
had shot some one but did not know whom. F. did not know nor had he ever seen S. be
fore. On his trial for the murderot S., F. offered to prov$ that he had been asleep·walker 
from infancy; that he had to be watclled to pre~ent injury to himsell; that frequently 
whenarousedfromsleep,heseemedfrightened,andattcmptedviolencea1ifresisting 
an aBl!ault, and tor some minutes seemed unconscious of what he did or what went oo 
around him; that sometimes when partly asleep, he resisted the servant who slept in 
the room with him as it he sup1)0sed the servant was assaulting him. lie also offered 
toprovebymedicalexpcrtsthatpcrsonsasleepsomclimesact as if awake. llclike
wiseofferedtoprovethathislifehadbeenthreatenedbyapersonlivlngncarwherehe 
had beenonbusinessduringtheday,and that he had on that morning borrowed the 
pistolwilhwhichheshotthedeceascdandhadstatedatthetimcthat he was required 
to go near to where the person lived who had thl'eatened him, and he wanted the J>ie· 
tolto defend himselt in case he was attacked. The court rejected all this proffered 
evidcnce,andtheprisonerex('epted. Held, error. lf the prisoner, when he ehottbe 
deceased,wasuuconscioua,orsonearlysothathe did notcomprebendhisownsitua· 
tionaodthecircumstancessurroundinghim,orthathesupposedhewnabc1ngassailed, 
and that he was merely resisting an attempt to take his life or do him great bodlly in· 
jury,heshouldbeacquitted. 

APPEAL from Jessamine Circuit Court. 
H. A. Anderson and Breckenridge and Shelby, for appellant. 
Judge COFER deli '·creel the opinion of the Court. 
The appellant was indicted and tried for the murder of Henry Smith, 

a porter at the Veranda Hotel at NicholasYille. He was found guilty of 
manslaughter, and sentenced to confinement in the penitentiary for two 
years. From that judgment he prosecuted this appeal. 

The prisoner and his friend George Welch went to the Veranda Hotel 
nfter dark on an evening in February. The weather was cold, n.nd 
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there was snow upon the ground. They sat down in the public room 
and went to sleep. In a short time Welch awoke, and finding the de
ceased at the barber's shop in the next room, called for a bed for him
self and the prisoner, to pay for which be banded the deceased a bill. 
Welch attempted to awaken the prisoner by shaking him, but failed. 
Ile then told the deceased to wake him up. The deceased shook him 
for some time and failing to wake him, said he believed he was dead. 
Welch said: ''No, he is not; wake him up. •• The deceased shook him 
harder and harder until the prisoner looked up and asked him what he 
wanted. The deceased said he wanted him to go to bed. The prisoner 
said be would not and told the deceased to go away and let him alone. 
The deceased said it was getting ln.te and be wanted to close the house, 
and still holding the prisoner by the coat the l:ltter either raised or was 
lifted up, and as he arose be threw his hand to his side as if to draw a 
weapon. A bystander said to him, ''Don't shoot;'' but without noticing 
or giving any sign that be beard what was said, he drew a pistol and fired. 
The deceased instantly grappled him to prevent him from shooting again i 
but a second shot was fired almost immediately, and a third soon fol
lowed. After the third shot was fired the prisoner was thrown down 
and held down by the deceased. The prisoner, while being held on the 
iloor. hallooed hoo-wee very loud two or three times, and called for 
Welch. He asked the deceased to let him get up, but the deceased 
said: " If I do you will shoot me again." The prisoner said be would 
not and the deceased released bis hold and allowed him to get up. 
Upon getting up the prisoner went out of the room with bis pistol in bis 
hand. His manner was that of a frightened man. He said to a wit
ness, ''Take my pistol and defend me;'' said he bad shot some one, 
but did not know who it was, and upon being told who it was, expressed 
sorrow for what he had done. 

It did not appear that the prisoner knew or had ever seen the deceased 
before. There was not the slightest evidence of a motive on his part to 
injure the deceased, nor does there appear to have been auytbing in 
what the deceased did or the manner of doing it which, the facts being 
understood, was calculated to excite anger, much less a desire to kill 
him. At that time the prisoner was about thirty-three years of age, and 
be introduced evidence to show that be had been a man of good 0har
acter, and of peaceable and orderly habits. 

He also offered to proYe that he bad been a sleep-walker from bis in
fancy i that he bad to be watched to pre,·ent injury to himself; that he 
was put to sleep in a lower room, near that of bis parent, and a servant
man was required to sleep in the room to watch him; that frequently, 
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when aroused from sleep, be seemed frightened, and attempted violence, 
as if resisting an ~tssault, and for some minutes seemed unconscious of 
what he did, or what went on around him i that sometimes, when partly 
nslccp, he resisted the servant who slept in the room "'ith him, :lS if be 
supposed the servant was asso.ulting him. Ile also offered to prove by 
mcflical experts that persons asleep sometimes act as if awake i that 
they walk, talk, answer questions, and do many other things, and yet 
are unconscious of what they do; that with many persons there is n 
period between sleeping and waking in which they are unconscious, 
though they seem to be awake: that loss of sleep, and other causes 
which produce nerrnus depression or mental anxiety, mny produce such 
a state of unconsciousness between sleep and waking; and that for 
some days prC\ious his children had been affiicted with a dangerous dis
ease, and he had, in consequence, lost much sleep. lie likewise offered 
to prove that his life had been threatened by a person living near where 
he had been on business during the day, and thnt be had on that morn
ing borrowed the pistol with whic:h he shot the deceased, and bad stated 
at the time that he was required to go near to where the person lived 
who had threatened him, and he wanted the pistol to defend himself in 
case he was attacked. 

The court rejected all this proffered evidence, and the prisoner ex
cepted. 

All the modern medico-legal writers to whose writings we have had 
access, recognize a species of mental unsoundness connected with sleep, 
which they commonly treat of under the general head of somnambulism. 
In speaking of this peculiar affection, Dr. Ray says: "Not only is the 
power of locomotion enjoyed as the etymology of the term signifies, hut 
the voluntary muscles arc capable of executing motions of the most 
delicate kind. Thus the somnambulist will walk securely on tl.ie edge 
of a precipice, saddle his horse, and ride off at a gallop i walk on stilts 
over a swollen torrent i prnctice airs on a musical instmment; in short, 
he may read, write, run, leap, climb, and swim, as well as, and some
times even better, than when fully awake." l Wharton & Stille, Tay· 
lor and Brown announce similar views. 2 Under the general head of 
mental unsoundness connected with sleep, Wharton & Stille group 
smnnolentia, somnambulism, and nightmare. They define somnolentia, 
"to be the lapping over of a profound sleep into the domain of appar· 

1 Rny's Med. Jur., sect. 495. H9, et seq.; Taylor's Med. Jur., 176; Med. 
2 Wharton & Stille on Med. Jur., sect. Jur. ot lnaanity, eect. 328, d 1eq. 
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ent wakefulness/' and say that it produces a state of involuntary in
toxication, ·which for the time destroys morul agency." t 

The writings of medical and medico-legal authors contain accounts of 
many well authenticated cases in which homicides have been committed 
while the perpetrator was either asleep or just being aroused from sleep, 
and in commenting on these cases, Brown, in his 1\Icdical Jurispru
dence of Insanity, uses this language : "Indeed, there are many 
cases in which the confused thoughts of awakening consciousness hnxe 
led to disastrous consequences. And this is to be accounted for by the 
fact that there is a state between sleeping nnd waking when the thoughts 
of the dreamer lrn.,·e as much reality as the facts he is assured of by his 
senses.••'.! Taylor recognizes the ex istence in many persons of a half con
scious state, when suddenly aroused from sleep, and says there is no 
doubt, the mind is at such a time subject to hallucinations and illusions, 
but seems to doubt whether such a. state of the mind can continue long 
enough for the commission of a homicUe. The authorities, corrobo
rated as they are by common observation, are sufficient to prove that. it 
is possible for one, either in sleep or between sleeping and waking, to 
commit homicide, either unconsciously or under the influence of ballu· 
cination or illusion n:sulting from an abnormal condition of the physical 
system. Ray says: "As the somnambulist docs not enjoy the free and 
rational exercise of his understanding, and is more or less unconscious 
of his outward relations, none of his acts during the paroxysms can 
rightfully be imputed to him as crimes." 3 Brown, and WbartOn & 
Stille express substantially the same views. 

But we are not under the necessity of relying wholly upon writers on 
medical jurisprudence as authority upon this point. It is one of the 
fundamental principles of the criminal law that there can be no crimi
nality in the absence of criminal in tention i and when we ascertain from 
medical experts or otherwise that there is such a. thing in nature as som
nolentia and somnambulism, the task of the jurist is ended, so far as 
relates to the right of one accused of crime to offer evidence conducing 
to prove that he committed the act imputed to him as a crime while in a 
paroxysm of somnolentia or somnambulism. In criminal trials the jury 
must try every pertinent question of fact the evidence conduces to 
prove. " rhen evidence is offered, the sole question for the court is, 
will it conduce to prove any fact material in the case? And if the law 
gives an affirmative response the evidence must be admitted. If, as 
claimed, the nppcllant was unconscious when he fired the first shot, it 

l Mcd.Jur.,sect.151. 
2scct.33B. 

SMcd.Jur.,aect.GOll. 
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cannot be imputed to him as a crime. Nor is be guilty, if partially con
scious, if, upon being partially awakencrl, and finding the deccnsccl bad 
hold of him and was shaking him, be imagined be was being attnckcd 1 

and believed himself in clanger of losing his life or of sustaining great 
bodily injury at the bands of his assailant, he shot in good faith, believ
ing it necessary to preserve bis life or his person from great harm. In 
such circumstances, it does not matter whether he Im.cl reasonable 
grounds for his belief or not.. He hacl been asleep, and could know 
nothing of the surrounding circumstances. In his condition be may 
have supposed he was assailed for a. deadly purpose, and if he clid, be is 
not to be punished because bis half awakened consciousness deceived 
him as to the real facts, any more than if, being awake, the deceased 
bad presented a pistol to his bead with the apparent intention to shoot 
him, when in fact he was only jesting, or if the supposed pistol, though 
sufficiently resembling a. deadly weapon to be readily mistaken for one, 
was but an inoffensive toy. 

The evidence conducing to prove that the appellant's children had 
been sick, and that he lrnd recently lost considernblc sleep, should have 
been admitted, as conducing to show that, at the moment of being 
aroused, he may have been unconscious, or partly so, and therefore, 
unable readily to understand the real circumstances of his situation. 
The physicians introduced would have prm·ed, as the appellant avowed, 
that loss of sleep and mental anxiety each has a tendency to develop a 
predisposition to somnolentia, or sleep drnnkcnncss, as it is otherwise 
called, and in tb.is they would but corroborate the opinions of medical 
jurists. 

We are also of the opinion that the offered evidence in regard to the 
alleged threats against the prisoner should have been admitted. 

The central position of the defence was, that the prisoner fired the 
fatal shots while partially or wholly unconscious, under the false im
pression that he was being assaulted by the deceased. His effort was 
to show that he was subject to a peculiar affection which made him 
imagine, when suddenly aroused from sleep, that be was being assaulted 
by the person arousing him, and that under that impression he was 
accustomed to make unconsciously violent resistance; that at such 
times he mistook the mere creatures of his imagination for real facts 
and circumstances. If he had been threatened, it ·was natural, or at 
least not unnatural, especially while near to the person who had threat
ened him, that the threat should make such an impression on his mind 
as would contribute to develop with more than ordinary force the pre-
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disposition to imagine himself assaulted and to make resistance, and 
particularly so when on being aroused, he found himself in the 
han<ls of a stranger, by whom he was being persistently and violently 
shaken. 

We do not see any legitimate bearing the fact that he borrowed the 
pistol could have upon any of the issues in the case, and what he said 
was not admissible to prove that he had been threatened. 

As the case must go back for a new trial, and it is, in some ot its 
features, one of first impression, we will, at the risk of being prolix, 
consider the law applicable to it somewhat in detail. 

There are several phases in which the case presents itself, all of which 
should be submitted to the jury. 

1. If the prisoner, when he shot the deceased, was unconscious, or 
so nearly so that he did not comprehend his own situation and the cir· 
cumstanccs surrounding him, or that he supposed be was being assailed, 
and that be was merely resisting an attempt to take his life or to do him 
great bodily injury he should be acquitted-in one case because he 
was not legally responsible for any act done while in that condition, 
and in the other, because he is excusable on the ground of self~dcfencc; 
for although it is clear that be was not in clanger, and had no reasonable 
grounds to believe he was, yet if, through dernngement of bis percep
tive faculties, it appeared to him that he was in clanger, be is as free 
from punishable guilt as if the facts had been as he supposed them 
to be. 

2. If he was so far unconscious when he fired the first shot, or the 
first and second that he supposed he was defending himself against a 
dangerous assault, and regained consciousness before the second or 
third shot, the question of guilt or innocence will depend upon whether 
he then believed in good faith that he was in danger of losing his life or 
of sustaining great bodily injury. 

It was not necessary, under the circumstances, th11t he should have 
reasonable grounds to believe be was in danger. In the view we are 
now taking of the case, we are supposing he was unconscious or partly 
so when he fired the first shot. If so, when he regained consciousness 
and found himself seized and held by a. stranger who was struggling to 
overpower him, it would be unreasonable to expect him to wait until he 
could discover the purpose or apparent purpose of his antagonist, as it 
might have appeared to those, who in the full possession of their fucul
ties nnd senses hnd witnessed the whole affair. But if after he fired, 
he became conscious, and did not at the time, in good faith, believe he 
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was in danger of loss of life or great personal injury, be is guilly of 
either murder or manslaughter, - murder if he was actuated by malice, 
manslaughter, if be acted without malice. 

3. Althoutih he may have been so hr conscious when he fired the first 
shot, as to understand what he was doing, yet if he did not understand 
the purpose of his assailant, and believed he was attempting to inflict 
on him great personal injury, he should be acquitted, for as already 
remarked, if in consequence of a derangement of his perceptive facul
ties, or from being suddenly aroused from sleep, and finding the 
deceased holding him and shaking him, he believed be was in great 
danger of losing his life or suffering great personal injury, although 
there was in fact no danger, and those who had witnessed the affair 
had no reason to apprehend danger, he is no more guilty than if there 
bad been actual danger. Such a cMe admits of no other test than the 
good fait.l1 of the prisoner, to be judged of by the jury. 

4. If the prisoner was conscious of what he was himself doing, and 
that the purpose of the deceased was merely to wake him up, nnd the 
prisoner shot him simply because be did so, be is guilty of either mur
der or manslaughter; murder if the shooting was malicious, manslaugh
ter if without malice. 

If the prisoner is, and bas been afflicted in the manner clnimecl, nnd 
knew, as be no doubt did, his propensity to do acts of ' 1iolence when 
aroused from sleep, he was guilty of a grave breach of social duty in 
going to sleep iu the public room of n hotel with a deadly weapon on 
his person, and merits, for that reckless disregard of the safety of others, 
some degree of punishment, but we know of no law under which be 
can be punished. Our bw only punishes for overt acts done by respon
sible moral agents. If the prisoner was unconscious when he killed the 
deceased, he c:rnnot be punished for that act, and as the mere fact that be 
had the weapon on his person and went to sleep with it there did no in
jury to any one, he cannot be punished for that. 

Instructions two and three, given by the court, are inconsistent with 
the foregoing views, and should not have been given. 

For the errors indicated, the judgment is reversed, and the cause is 
remanded for a new trial upon principles not inconsistent with this 
opinion. 
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NOTES. 

§ 70. Monoma.nia.-K1eptoma.nla. - Stea.Ung Shoes-Test of Insanity. - In 
People v. Charles Sprague} 1 tried in the J\ings County Oyer and Terminer, in 
18491 it was laid down: 1. It is a defence to an indictment for crime, that the 
act complained of was done under au insane impulse, which at the time, 
destroyed the capacity to distinguish between right and wrong. 2. On the trial 
of an indictment for robbing a.female of her shoe, in daylight, in the public street 
of n. city, it being proved that the accused had been, for se,·cral years, and ever 
since an injury to his head, which it w:i.s supposed had affected bis brain, in the 
hablt of taking the shoes of females, wherever he could find them, and secreting 
them without any apparent object for so doing, and that insanity was a hereditary 
disease in the family of the prisoner, on the side of his mother, with other cir
cumst::mces tending to establish monomania, he was acquitted on the ground 
of insanity. The facts were these: -

The prisoner was indicted for robbery, alleged to haYe been committed upon 
the 18th of August, 1849, and was tried at the Oyer and Terminer for Kings 
County, on the 10th of October following. Sarah Watson testified that about 
eight o'clock on the morning of the 18th Of August, she wns walking along Pearl 
Street, in the city of Brooklyn, and hearing some person behind her, looked 
around and saw the prisoner, who immediately seized her, threw her do"-u, and 
took a shoe from one of her feet, and run away. She testified that at the time 
she had a gold chain upon her person, but that it could not be seen by the pris
oner. She also stated that there was a man neur by, who was unknown to her, 
but who ballooed at the prisoner ancl gave chase to him, but that the prisoner 
outran him and escaped. It was admitted by the prisoner's counsel, that the 
shoe of l\liss Watson was found in the prisoner's overcoat pockc\1 about ten 
o'clock of the same day, at the printing office of the Long Island Star. It was 
proved that the prisoner was a printer by trade, and was then employed as a 
journeyman in the oflice of the Star; that he came to the office upon that morn
ing at his usual time, hung up his overcoat aud went to his work as he had done 
before. One of the proprietors of the Star} hearing of the circumstances of the 
outrage upon l\liss Watson, and her description of its perpetrator, suspected the 
prisoner, and demanded of him the shoe he hnd taken from the foot of a young 
lady. The prisoner repliecl 1 "It is in my overcoat pocket." The shoe was taken 
from the pocket of the prisoner's overcoat, and afterwards identified by l\Uss 
Wntson as the one taken from her in the street. Tbe prisoner ma.de no attempt 
:it concealment or explanation. 

The counsel for the prisoner admitted that if the prisoner was sane, be was 
guilty of the crime for which he wns on tri:il. The prisoner's counsel called the 
Rev. Isaac N. Sprague, father of the prisoner, a highly respectable Congrega
tiona l minister, who testified that the prisoner's age was twenty-five yearsi that 

l:?Park.4.3(18'9). 
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he had generally resided in the family of the witness, but hlld spent. a ycnr with n 
brother at Ilart!orcl, Connecticut, where he weut about four ycnrs before; that 
since his return from llartforcl, the prisoner bad Ji\·cJ with the witness; that 
the prisoner was married in the year 1847, and was, with his wife, living nt the 
house of the witness at the time of the ass:1ult upon Miss Watson i that the 
prisoner hacl at different times received wouucls and bruises upon the heatl; that 
when quite young he was struck with a hoe near the crown of the hcacl, procluc· 
ing an open wound, which after some time closed and be:.\lcd up; that when 
:tbout twelve years old, the prisoner fell from a chcny tree, striking upon his 
head; that witness, with his family, moved to Hart!orcl in 1837 or 1838,nnd soon 
after the prisoner fcU from the balcony of a. second story, and was brought home 
insensible; that no immediate effect seemed to be produced upon the prisoner's 
mind by this accident, but tha.t soon after his conduct became strange. He tes
tified thut bis (witness's) mother had been insaue for eight years, nud some part 
of the time in an insane hospital; that a brother of his mother became insane 
and hung himseU; that two sisters of his mother were occasionally insane; that 
his grandmother on his mother's side was also ins:aue. Jle stated that he and bis 
wife had always known the mincl of the prisoner to be not so strong us the 
minds of their other children i that after the fall from the balcony the prisoner 
was more carefully w;.ltchecl and kept in, and some painful indications were de
\·eloped in the prisoner- as at times a remarkable prominence of the eye, and a 
dullness which appeared to increase, and a physician was consultecl. An effort 
was made to educate the prisoner for college, but found that could not be done . 
About this time a shoe of some female member of the family would be missing, 
and when found would frequently be wet and crumpled up; that. a girl named 
Almira Gocllrey, who was living in witness's family at the time, was at first sus
pected, but at length one of her shoes was missing, and when found was also 
wet and crumpled like the others. The family then suspected Charley (pris
oner) and soon found it was he who took away the shoes. '\'l'ben a shoe was 
missing, it would be found sometimes uuder his pilJow, sometimes b:!twecn the 
straw and feather bed, sometimes in his trunk, and sometimes in his pocket, 
g:enernlly with his clothes wound round the shoe, as if to conceal it. Tha.t the 
prisoner before his fall from the balcony, bad been truthful, and of a frank and 
open demeanor, and willing to acknowledge the truth, though to bis own disad 
vantage. After it was found he took the shoes, whene,·er one was missed, and I 
spoke about it, he would hang his head and say he did not know, but that the 
shoe would be found somewhere secreted. On some occasions when a shoe had 
been missed and found under his pillow, his mother would say to him, 1• Charley, 
another shoe gone," to which he would reply," I'm S\ire l didn't do it." His 
mother would say," I found it under your pi11ow," then he would admit it. Ile 
seemed not to have a memory of the fact. I punished him for taking shoes, but 
I soon U10ught I could recognize the features of insanity in his conduct . Pains 
were taken to keep shoes out of his way, and they were put in drawers, and 
he would take them out of the drawers iu the night. At times the prisoner had 
fullness of eyes, a vacancy of the eye was frequently apparent. We kept him in 
evenings and away from exciting amusements. About the time of the affair for 
which prisoner is on trial, he had compl:tinecl a good deal of heaclacbe i that wit-
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ness bad sometimes sent Charles (the prisoner) to the couutr~·. Ile was once 
nway for about two years. His practice of t:1kiug and secreting shoes bas been 

continuc<ldown to the present time, although it has iutcnnittcd. I went to board 

wiU1 him last May. llis wife would miss her shoes occasionally, and they would 

be found where the prisoner had secreted them. Ou cross·examination, this wiL· 
ncss said that he saw the wound from the hoc; that he did not sec the wound 

caused by the prisoner's fall from the cherry tree, which took place in Vermont. 

That he saw the wound occasioned by the fall from the balcony; that all :ipprc

bcnsion passed away in a day or two after the fall from the balcony, but soon 

after came the protruding and glassiness of the eye; that he was then betwceu 

tweh·e and fourteen years old, and went to school i that his moral sense seemed 

to be somewh<tt blunted; th3.t he w!l.s not as truthful 3.S before. 

There was also read in defence the deposition of Thomas Spr!l.gue, of Uichi

gan (a brother of prisoner), aud of Mary E. 1 his wife. and of Julia. A. Hyde, a 

sister of prisoner's father1 and of Olh'er Hyde, her husband; of Rebecca Free

man and Maria. King, all witnesses lh·ing out of the State. 'l'he deposition of 

Thomas Sprague and wife were priucipn.lly to the habit of the prisoner while liv

Jng with them, to ta.kc shoes of ladies and secrete them. Some of the deposi

tions spoke of the fact of the fall from the cherry tree in Vermont, a.nd some 

of them proved the insanity of the relatives of the prisoner, in corroboration 

ot tlte statement of the prisoner's father. 
Charles If. Nichols, M. D., testified that he was twenty-nine years of age; 

that from May, 184i, to .March, 1849, he was at the State Insane Asylum at 

litic::i, and in April1 184!), came to the asylum at Bloomingdale, of which he had 

the charge since. That while be was at 'L'tica, there were about eight hundred 

patients in the asylum, and ::ibout one hundred and fifty at Bloomingdale. This 

witness testified that from the testimony in the case, he was clearly of opinion 

that the prisoner was luboring under derangement of mind; that the act charged 

appeared to him to be nn ins:rne act; that it was not uncommon for mono

maniacs to secrete, and to endeavor to escape; that cases of strict monomnnia 

were nry rare, but do exist1 and in such cases all conduct not nffected by the 

peculiur clelusion, may be perfectly rational. The cases of insane impulse are 

more frequent than those of monomania; acts done under iui;ane impulse are 

more likely to be remembered than those clone under the inllucncc o! mono. 

mania. Theodore L. Mason, l\£. D., testified that lusanitr is the g:enus1 mono

mania. a species, and that the impu.lsi\·e characteristic m:1y be common to both 

general and partial insanity. Uc was partially insane, and that the act for which 

he was on trial was clone from au insane impube. The e,·idcnce being closed, 

the cnse wa.s submitted under the charge of the court. 
The Presiding Judge charged the jury, that there w:ts no question made, that 

the prisoner had done the act allcgccl in the indictment, and that the only ques

tion for them to decide was whether the prisoner n.t the time of the act clone, was 

n. responsible moral agent. That if at the time he did the act the prisoner was 

o! sound mind, and capable of j uclging between right and wrong, then be was 

guilty of the crime charged upon him, but if be was of unsound mind, and acting 

under an impuh;e which, at the time, O\·crthrcw or obscured bis knowledge or 

capacity to judge of right and wrong, then he was not capable of committing a. 
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crime, and must be pronounced not guilty. That it seemed quite unnecessary 
to go into any consideration of the question of general insanity, as the whole 
defence had been put upon the ground, that the prisoner was partially insane, 
and that the peculiarity o! his insanity, consisted iu what appears to the sane 
mind an objectless desire to possess himself of the shoes of fcurnles, and to hide 
and spoil them. That 1usanity1 as a defence, was an amnnati\·e matter; and iu 
order to be allowed, must be pro\·cd beyond all reasonable doubt. If they were 
satisfied beyond reasonable doubt that the prisoner did the net charged in the in· 
clietment under au insane impulse, being at the time, incapable of knowing right 
from wrong, it would be their duty to return a Ye1·diCt of not gnilty; but if they 
were not satisfied of the prisoner's insanity, it would be their duty to give a 
verdict of guilty . After a short absence the jury returned with a verdict of not 
guilty. 

Kleptomania, it was held in a Texas case is u. recognized fonn of insnnity.1 

§ 71 . Somnambulism.- An act done in a. state of somnambulism is innocent. 

§ 72. Use ot Opium. -In Rogers v. State,3 on a. trial for larceny, it appeared 
from the evidence that the prisoner ·was addicted to the habitual and exccssi\·e 
use of opinm in some of its forms, and there was evidence from which it might 
be inferred tliat at the time of the larceny he bad been deprived of his accustomed 
supply of the drug. He sought to show the effect of such deprivation upon bis 
mental condition 1 but the trial judge refused to allow him. On appeal this rul· 
ing was reversed. "\Ve think," said the Supreme Court, "the evidence was 
competent, as tending to show whether 01· not he was at the time in a condition 
mentally such as to be able to commit a larceny." 

§ 73. Erotomania.-On an indictment for the murder o! a. man, evidence that 
the prisoner was the subject of erotomania, defined to be a morbid sexual desire, 
is inadmissible.' 

§ 74 . Person ot Low Mental Capacity. - In Patterson v. People,s evidence that 
the prisoner was of low mental capacity was rejected. u The offer was," s:tid the 
court in the words of the counsel, "not for the purpose of proving him non com. 
oos mentis, but the measure of his intellectual capacity. The law recognizes no 
standard of unaccountability less than that which the offer disclaimed any attempt 
to establish. If a low order of intellect and great ignorance arising either from 
slowness of apprehension or a neglected education are to excuse a homicide, we 
shall have a rule which will give far grentcr impunity to crime than it now pos
sesses. Every man must be beld accountable for the consequences of his nets, 
consciously and deliberately performed, unless he can show that he is in that 
condition which stamps him as an irresponsible being, and the proof indi~ted in 
the offer made no approach to this." 

l Looney11. St ate, lOTex. (App.) 6'20 (1881) • State 11. Simms, 71 Mo. 538 (1880). 
' See Fain v. Com., 78 Ky. 183 (1879). 6 4.6 Barb. 6'26 (1886). 
•33Ind.6".3(1870), 
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As to what degree of mental incnpncity constitutes dementia, and renders ::i per
son not criminally responsible for acts otherwise criminal, sec State v. 
Richards.1 

§ 75. Other Caaee.-In United States\'. Catherine Hetf"son, 2 the prisoner was 
indicted for the murder of her child by throwing: it oYerbonrd from a. steamboat. 
She h:ul confessed to throwing: it over, but said that it died in a flt, using language 
indicating an unsound mind. I t appeared from the c,·idcnce of ph)·sielans that 
she had been subject to puerperal fever, and that the tendency of thnt disease 
wns to produce temporary nlienatiou of mind and derangement of the n:lturnl 
affections . Judge STOnY instructed the jury that tbey ought to flncl her insane, 
which was done. 

In Reg. v. Vyse,' tried before Wwnnux, J., in 1862, a married woman, fondly 
att..'\cbcd to her children and apparently happy Jn her family, had poisoned two of 
them with deliberntion and design. It appeared that there ·was insanity in the 
family,:mcl from her demeanor before and after the net, and from the presence of 
certain exciting causes of insanity, the experts were of opinion that she was 
laboring under actual cerebral disease, ancl that she was in a paroxysm of insanity 
a.t t he time of the net. She was acquitted. 

139Conn.Mll(1873). 
• 7LawRep.361 (ISl.t }. 





CHAPTER V. 

EVIDENCE AND PRACTICE 

INSANITY MUST BE CLEARLY SHOWN -EVIDENCE OF EXCITEMENT. 

STATE v. GRAVIOTTE. 

[22La.Anu. 587.] 

In the Supreme Court of Louisiana, November, 1879. 

Hon. JOUN T. LUDELING, Chief Justice. 

"" ~ r~:~~::o, r Associate Justices. 
" W. ,V. HOWE, J 

Insanity must be Clearly Shown. - Insanity, when pleaded in defence of a criminal 
act, such as homicide, must, bo clearly shown to have existed at the time of the com
mission of the net. Therefore, evidence of a witness to show a state of menta.1 
excitement in the accused, produced by the insulting language and threats used 
towards him by the deceased, his wile's paramour, at tho time of the killing, is not nd
missible to sbow insanity. 

APPEAL from the First District Court, Parish of Orleans. ABELL, J. 
Simeon Belden, Attorney.General, for the State. 
A. A. Atocha, for defendant and appellant. 
TALIAFERRO, J.-The defendant, being indicted for murder, was found 

guilty of manslaughter, and sentenced to hard labor in the penitentiary 
for the term of two years and six months. He has appealed from the 
judgment. 

The plea set up in bis behalf on the trial was that of insanity. A bill 
of exceptions to the ruling of the court excluding evidence offered to 
sustain the plea of insanity embraces the grounds upon which the plea. 
was taken. The defendant offered to prove, by a. witness introduced 

w en~ 
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on the part of the defence, that on the night previous to the commis
mission of the homicide, the witness and the accused saw improper 
conduct between the wife of the latter and a man who was with 
her in the house of the accused. The character of this alleged mis
conduct was sought to be elicited by a question put to the witness. 
The e,·idence was offered to show such a state of mental excitement in 
the defendant, produced by what he had witnessed, and the insulting 
language used towards him by his wife's paramour, as might become a 
predisposing cause of insanity. The evidence was objected to pn the 
part of the State, and rejected by the court as irrelevant and inadmissi
b"le to prove insanity. 'Ve think the ruling correct. Insanity, when 
pleaded in defence of a criminal act, must be clearly shown to have 
existed at the time of the commission of the act. Vague conjectures 
as to a probable existence of mental aberration from supposed predis
posing causes are quite too sublimated to possess weight in the inquiry 
as to the sanity or insanity of an accused party. 

The counsel of the defendant further asked the count to chage the jury 
as follows: First. There is no presumption of malice in this case, if 
any proof of alleviation or excuse arise out of the evidence. Second. 
The existence of ma.lice is not presumable in this case, if, on any theory 
consistent with the evidence, the homicide was excusable. Third. If, 
on the whole evidence presented, there is any hypothesis, consistent 
with the conclusion that the homicide was excusable, the accused cannot 
be convicted. 

The fourth and fifth points are mere reiterations of the grounds upon 
which the testimony was offered to show insanity and which was re
jected by the court. 

To these rnquirements, in their order, the judge charged the jury: 
l. That if there was alleviation or excuse, there could be no murder; 
the offence would, at most, be only manslaughter. 2. The court de
clined to give the charge required under this head, because it could only 
do so by referring to the evidence, which it has no right to do. 3. 
The jury was charged expressly, that if the homicide were excusable, 
they must acquit. 

We find no error in the charges given to the jury. The de
fendant has failed to present a case requiring this court to grant 
relief. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the District Court be affirmed. 
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ADULTERY OF WIFE- WHEN EVIDENCE ll'llADMISSlBLE-DRUllKEN_ 

NESS-IllSANE DELUSIONS-DECLARATIONS. 

STATE v. JOHN. 

[8 Ired. (L.) 330; 49 Am. Dec. 396.] 

In the Supreme Court of Nor~h Carolina, June Term, 1848. 

Hon. THOMAS RUFFIN, Chief Justice. 

:; ~~~:~~:c~.N;:~;LE,} Judges. 

1. Adultery of Wife -Evidence of, not Admissible, when, -On an indictment for 

murder,C\'idencethattheprisoner'swi!ehad been ln the habit of committingadul· 
tery with tho deceased is inadmissible. Nothing but finding a man in the very act can 
mitigate the homicide from murder to manslaughter. 

2. Voluntary Drunkenness will not mitigate a crime. 

3. Declarations of Prisoner, when admissible on question of ;1is insanity. 

4.. Insane Delusions. - Wben is a criminal act done under an Insane delusion, not pun• 
ishable,quarer 

APPEAL from tbe Superior Court ot Craven County, Spring Term, 
1848. 

The prisoner was indicted for the murder of Ben Shipman, a slave. 

Verdict ot guilty and sentence of death pronounced. The prisonez: 
nppealed. 

The Attorney-General, for the State. 
J. H. Bryan, for the prisoner. 
BATTLE, J. - We have considered the questions presented Ly the 

counsel for the prisoner, in his bill of exceptions, with all that care and 

anxiety for a right decision which their importance, both to the pris

oner and to the State, imperatively demanded. We have, nevertheless, 

been unable to find in the errors assigned any thing of which the pris

oner has a right to complain. The first exception is, that the court 

erred in rejecting "the evidence offered to prove the adultery of the 

prisoner's wife with. the deceased.,, This testimony was offered to 

prove, not that the deceased was found by the prisoner in the act of adul

tery with his wife at the time when the homicide was committed, but that 

'' an adulterous intercourse bas been, for some time preceding the homi

cide, carried on between them i" and the counsel insisted that a know

ledge, or even belief, of such adulterous intercourse by the prisoner would 

mitigate the crime from murder to manslaughter. No authority has 

been produced in support of this position, and, so far as we can learn, 
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all the authorities arc directly against it. Hale, Foster, East and Russell 
all agree in stating that, to extenuate the offence, the husband must find 
the deceased in the very act of adultery with his wife. And so it must 
he upon principle. The law extends its indulgence to a transport of 
passion, justly excited, and acting before reason has time to subdue it, 
but not to a settled purpose of vengeance, no matter how great the in
jury or gross the insult which first gave it origin. A belief- nay, a 
knowledge- by the prisoner that the deceased ba.d been carrying on an 
a.dulterous intercourse with his wife cannot change the character of the 
homicide. The law on this subject is laid down with much clearness and 
f0rce by Foster in his Crown Law, L and with him all the other 
writers substantially agree : "A husband, finding a man in the act of 
adultery with his wife, and, in the first transport of passion, killeth him1 
this is no more than mri.nslaughter. But bad he killed the adu1terer 
deliberntely and upon revenge, after the fact and sufficient cooling time, 
it had been undoubtedly murder. For, let it be observed, that in all 
possible cases deliberate homicide, upon a principle of revenge, is mur
der." As, then, the evidence wllich was offered to show the adulterous 
intercourse between the prisoner's wife and the deceased could not, if 
received, have changed the nature of the offence, the court did not err 
in rejecting it. But it is argued here that the prisoner bad just reasons 
for believing that the deceased was engaged in the act of adultery with 
his wife at the very time when he broke into the house of the deceased 
and killed him. It may well be doubted whether the testimony given on 
the trial supports this view of the case; but if it were admitted that it 
<lid, it could be of no avail to the prisoner, It is the sudden fury, ex.
cited by finding a man in the very act of shame with bis wife, which 
mitigates the offence of tlle husband, who kills his wrong~doer at the 
instant i but to the offence of one who kills upon passion, excited by a 
Jess cause- by a mere belief of the act-the law allows of no mitiga~ 
:tion. 

The second exception is "for misdirection of the court on the sub
ject of drunkenness." All the writers on the criminal law, from the 
most ancient to the most recent, so far as we are aware, declare that 
voluntary drunkenness will not excuse a crime committed by a man, 
otherwise sane, whilst acting under its influence. Even the cases relied 
upon by the counsel for the prisoner 2 all acknowledge the general rule, 
but they say that, when a legal provocation is proved, intoxication may 

l p.296. L. 514) ; Rex v. Thomas, Id. 817, 750; 1 
.J Re:z:v.Meakin,70 • .tP.297(32 Eng. C. Rus1.onCr.8. 
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be tnken into consideration to ascertain whether the slayer acted from 
malice or from sudden passion, excited by the provocation. Wbetber 
the distinction is a proper one or not, we do not pretend to S:ly. It 
bas been doubted in England, and it is a dangerous one, and ought to 
bereceh'ed with great caution. But whether admitted or not, it bas no 
bearing upon the present case. There is not a particle of testimony to 
show that the prisoner was acting, or can be supposed to have been act
ing, under a legal provocation i and there was, therefore, no cause for 
the application of the principle for which the counsel conten<ls. 

The third exception is " because the court rejected a part of the evi
dence tending to show that the prisoner was laboring under monomania 
on the subject of his wife's adultery with the deceased." The testi
mony offered and rejected was ''the declarations of the prisoner, made 
some time before the homicide." " "" e are not sure that we correctly 
understand this exception in the connection in which it is made. One 
ot the grounds of defence tuken by the prisooer was that. he was insane 
at the time when be committed the hom icide, and, so far as we can dis· 
cover, be was allowed to introduce all the testimony in his power to sus
tain it. Of that, and of the charge of the judge in relation to it, no 
complaint is, or can, be made by the prisoner. Monomania is one 
among the various forms of insanity, it is a partial insanity upon one 
particular subject. As a species of insanity, it was competent for the 
prisoner to have proved it, and he was not restricted in his proof of it, 
so long as he insisted on it under the defence of insanity. It was not 
until after be had closed bis testimony on that subject, and also on the
subject of drunkenness, that he offered the testimony which was re
jected. We do not well see bow the one could be separated from tbe
other. The declarations, too, wlmt were they? Were they statements 
of facts, by the prisoner offered as evidence of those facts? If so, 
they were clearly inadmissible. Were they wild, incoherent and dis
jointed exclamations in relation to his wife's adultery, evincing that 
they proceeded from an unsound mind? If so, the prisoner should 
have offered them as proof under his defence of insanity, and they 
would doubtless have been received. If we are to judge of their na
ture from the declarations which were received, as having been made on 
the night of the homicide, and proved by the witness Dausey, then they 
ought to have been rejected as the mere idle ravings of n. drunken man. 
Our difficulty in understanding the exception is still further increased 
by the apparently i0:consistent grounds of defence assumed for the pris-

1 RcJ: t•. Carroll, 7 C. & P. 145 (3~ Ellg. C. L. 4J7). 
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oner. One ground, which we have already considered, is that his wife 
was actually guilty of adultery with the deceased. Now, if by mono
mania on tlrnt subject is meant that the prisoner was laboring under 
mental delusion that bis wife was guilty, when in truth she was inno
cent, then the fact of her innocence is directly opposed to what was as
serted and offered to be proved by the prisoner's counsel. But if the 
prisoner's wife was guilty, and the insane delusion of his mind was 
that he had the right to kill her paramour, then it would raise a. most 
important and interesting question whether insanity to that extent only 
would render him irresponsible for crime. It seems to be settled by the 
highest authority in England that it would not. 1 But we do not wish to 
express o.u opinion upon it until the question is brought directly before 
us. In this case we are compelled to decide against the prisoner 1 be~ 

cause he has not shown us that he has been deprived of any benefit or 
advantage to which by law he was entitled. 

Judgment affirmed. 

EVIDENCE-ADULTERY OF WIFE OF PRISONER-INSANITY SHOULD 
NOT BE INFERRED-CAUTION TO JURY. 

SAWYEU v. STATE. 

(35 Ind. 80.J 

In the Supreme Court of Indiana, JJiay Term, 1871. 

Hon. ALEXA.o."iDER C. DOWNEY, Chief Justice. 

1
' JAMESL. 1\roHDEN, J 1idgea. 

" JOHN PETTIT, } 

IC SLUIUEL II.BUSKIHK, 

1. Evidence - Irrelevant on Question of Sanity. - S. waa indicted for the murder of 
his wife. On tlle trial be offered evidence thatshehad foralongtimebeenhaving 
an adulterous intercourse with one B.andothers,ot whichS. hadtoralongtimebeen 
cognizant. Ht.ld,inadmissible,bothontbequestionofheatofpassionandofin1anity. 

2. lnsanityShouldNotbelnferred.-A jury ts not authorized to 11ndapriaonerin· 
sanebecausesomecauseexistedwhichm1ghttendtoproduceinsanity. 

3. Instructions- Caution to Jury . - lt is proper for the court to direct the attention of 
the jurytothedefenceofinsanity,and instruct themthatitsbould becarefullyaud 
and inteJligentlvscrutiuizcd . 

.1 Stark on Non Compos,66; note to Reg."'· Higginson, l C. & K., and 47 Eng. C. L. 130. 
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APPEAL from the Vanderburg Criminal Circuit Court. 
T. L. Davis and J. G. Fiollingswo1·th, for appellant. 
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lV. P. Hargrave and B. lV. Hanna 1 Attorney-General, for the State. 
WonDEN, J.-The appellant was indicted for, and tried, and con-

victed of, the murder of his wife, Lizzie Sawyer, and sentenced to be 
executed. The case made against the accused by the evidence is, in 
substance, as follows: -

The deceased, at the time of the homicide, was employed as chamber
maid on the steamboat G. ,V. Thomas, which was then lying at the 
wharf in the city of Evansville, in Vanderburg County, in this State. 
On the evening of the 2d of February, 1871, one Delia 'Vilson, an ac
quaintance of the deceased, went on board the boat to see her. Soon 
After Delia went on board, the accused went on beard the boat, and 
went to that part of the boat where the deceased and Delia Wilson were. 
The witness to this part of the transaction, Delia Wilson, says that the 
accused did not seem to be angry, but spoke to her and the deceased 
very pleasantly, and inquired after their health, and sat down by ·a ta
ble where deceased was ironing. All three of the parties talked and 
laughed together for a while. After some casual conversation, the ac
cused asked the deceased if she would go and live with him if he would 
get n house off Water Street. The deceased made ltim no answer. The 
witness, Wilson, asked her why she did not ariswer him. The deceased 
replied that the accused always came to her drunk, and that was the 
reason she wouldn't talk to him. The accused then asked the deceased, 
addressing her as "baby," if she would go and live with him if he 
would get a house in another portion of the city, to which she replied 
that he knew her mind was made up; that she bad told him when the 
boat was in port on the last · trip what she was going to do; that she 
then told him she never intended to live with him again. In the mean
time the accused bad got up from where he had been sitting, and moved 
two or three steps, taking a seat near where the smoothing irons, which 
the deceased was using, were sitting. At the point of the conversation 
above stated, the appellant seized one of the irons, weighing be
tween four and five pounds, and struck the deceased on the head 
therewith . He struck her twice before she fell, but kept on striking af
ter she had failen, as the witness says, as much as two dozen times. 
The witness became frightened, and ran into the paulry of the boat, 
and fastened the door, but she heard the deceased screaming for a 
minute or two after that, and then she ceased. "'hen the witness came 
out of the pantry, she saw the appellant jumping from the boat to the 
river bank, with the smoothing iron in his hand. This witness also tes· 



792 EVIDENCE AND PRACTICE. 

Sawyer v. State . 

tifies that on the day before the murder she talked with the appellant 
when, as she says, be seemed to think the deceased ''had been spending 
bis money on another man." The deceased bad been on the bent about 
a month. 

Edward Green, the cabin-boy of the boat, heard screams of murder 
from the d irection of the stern of the boat, and ran and opened the 
door leading from the ladies• cabin to the washing and ironing room, 
and tl1ere saw the pl'isoner have the deceased down on the floor, with 
bis knees on her breast, striking her on the head with the smoothing 
iron. When the witness opened the door, tbc prisoner ran at him and 
told him to get out or be would kill him. The witness ran out, when 
the accused shut the door and bolted it, and thf'n began beating the de
ceased again. The porter of the boat came and broke the door open, 
at which time some six persons had gathered around, and the appellant, 
swearing he would kill all of them if they did not get out of the wn.y, 
ran down on deck, and jumped off the boat. When the appellant left 
the boat, the parties went to where the deceased was lying, and found 
she was dead. Her head was brutally and h'orribly mangled. 

After tbe appellant left the boat, it appears that be ran about two 
miles from town, but then returned and surrendered himself up to the 
officer, saying that be had couclnded to come back and surrender him
self up because he knew be would be pursued and taken. He said at dif
ferent times after the murder, that if he had not killed the deceased, he 
bad failed to do what be intended ; that he killed her because she bad 
been sleeping with one Bibbs, and others, and that he only rngretted 
that he could not kill Bibbs also. He also said he was now satisfied, 
and they might hang him, shoot him, or do what they pleased with him. 

It was proved by another witness, who had some acquaintance with 
the appellant and bis wife, that she did not know why the deceased left 
home to go on the boat, but that she was kept by another man by the 
name of Bibbs. On one occasion the appellant came home and after 
tilling with the deceased a while about her conduct with othermen, 
he said to her that if she did not quit running with other men be would 
smother her in her heart's blood, to which she replied, "Well, then, 
you can kill me," and left the room. On another occasion, aboutthree 
weeks before the murder, appellant said to the deceased, that if she 
did not behave herself and quit running with other men, he would kil! 
her. 

It appears by the evidence that the appellant is below the average of 
mankind in point of mental capacity and intelligem.·e, but he appears to 
us to have had abundant mind to be in every way responsible for his 
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conduct; and we may add that, although there was evidence given to 
show, in the language of the bill of exceptions, H the causes that tend 
to produce temporary insanity," there was nothing in the case that 
shows any mental derangement on the part of the accused. 

The appellant offered to prove" that the deceased, Lizzie Sawyer, 
· had for a long time previous been ha Ying adulterous intercourse with a 
man by the name of Bibbs, and others, of which adulterous conduct 
the defendant bad for a long time been cognizant." This evidence was 
rejected, on objection made by the State, and the defendant excepted. 
This evidence, offered with a view to justify, or in any way palliate, the 
offence, was utterly incompetent, and correctly rejected. It assumes 
that the defendant had "for a long time," been cognizant of his wife's 
adultery. If be had been thus for a long time apprised of her guilt in 
that i·e!::ipect, there had been an abundance of time for the ebullition of 
passion, which might be supposed to arise on being first apprised of the 
fact, to subside. After the lapse of time sufficient for the passions to 
cool, and for reason to resume her sway, the killing wns just as crim· 
inal and indefensible as if the deceased had never been guilty of con
jugal infidelity. We do not determine what might have been the effect 
of the adultery of the deceased had the homicide been perpetrated by 
the appellant immedintely upon discovering the fact. It is sufficient to 
say that if the facts offered to be proven were established, they would, 
in no way 1 excuse or mitigate the offcnce. 1 There might be numerous 
authorities cited upon the uoint, both ancient ::md modern, but it is 
deemed unnecessary. 

It is claimed, however, that the evidence should have been permitted 
to go to the jury, on the ground that it tended to establish the insanity 
of the accused. It appears to us that the appellant had the full bene
fit, on the trial, of the fact that he believed that the deceased had been 
guilty of continued adultery, if that belief had any tendency to pro
duce mental derangement. His statements, before and after the mur
der, show that he entertained that belief, or perhaps we should say, 
that he knew the fact. But tbe evidence, as offered, was inconipeteut 
for that purpose. . 

It was testified l>y a physician , that "any excitement, an impression 
that a g~·eat wrong has been inflicted upon a man , protracted thought 
upon any subject, and others that might be enumerated," are causes 
that tend to produ ce temporary moral insanity. It is claimed, as we 
understand the argument, that inasmuch ns the infidelity of the de-

l Su:itc1•.Samucl, 3 Jon cs (~. C.) i.f ;Statcv. Jo hn ,S lrc d .330. 
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ceased was a great wrong inflicted upon the defendant, and inasmuch 
as his mind would protractedly dwell upon the EiUbject, the evidence was 
competent, as tending to show the existence of an exciting cause of in
sanity. 

This argument assumes that a jury may infer the existence of insanity 
from proof merely of the existence of a cause that may tend to produce 
it, without any proof whatever that the effect followed the cause. If it 
were a case where a given effect must follow the cause, there would be 
force in the argument, because proof of the cause would be proof of 
the efiect. But we know that the various causes that may tend to pro
duce insanity very frequently fail to produce any such effect i and it 
seems to us that it is not competent to prove the existence of such ex
citing cause unaccompanied with some proof that the effect followed the 
cause. Indeed, a jury would not be authorized to find a man to be in
sane, without proof on the subject other than the fact that a cause ex
isted that tended to produce insanity. Thus in the case of Bradley v. 
State, 1 the court below charged the jury, that "if it had been proved 
that the mother of the defendant was insane, and that insanity in the 
mother raises a strong presumption that it is transmitted to the offspring, 
yet it rests upon the defendant to prove that he was insane at the time 
the act was committed. The facts that the mother was insane, that tbe 
twin brother of the mother was also insane, and that a cousin was in
sane, if proved, would not be sufficient, of themselves, to show insanity 
in the defendant, but are facts strongly tending to show hereditary in
sanity in the family, and proper for you to consider with the other tes· 
timony in the case, to aid you in determining whether the defendant was 

insane or not, when the act was committed." This charge was held to 
be com.~ct. 

The evidence offered was not accompanied with any offer of evidence 
to prove the actual insanity of the defendant, nor was there any evi
dence introduced that had any legitimate tendency to prove insanity; 
and whatever might have been the law of the case had evidence been in~ 
troduced or offered, in connection with that rejected, tending to prove 
the defendant's insanity, we think the evidence as offered, was rightly 
rejected. 

The appellant moved for a. new trial, upon the ground, amongst other 
things, that the court erred in giving the first, second, third, foi.irth, and 
eighth instructions to the jury. 
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Charge of the Court. 

The charges given to the jury are too long to be here set out in full, 

but we find no error in them. Tbey place the whole law of the case 

•before the jury in quite as favorable a light as the appellant could ask. 

No objection is pointed out in the brief of counsel for appel1ant to any 

of the charges except the second, which is ns follows: " If you shall 

find from the evidence that the prisoner, Sawyer, did the killing as 

-charged in the indictment, then the next question for you to dete1mine 

is, was the prisoner justifiable or excusable to any extent upon any of 

the grounds mentioned? The ground relie<l upon by tbe defence in this 

-case to overcome this presumption of malice (the presumption arising 

from the use of a deadly weapon, as explained in a previous charge), is 

that of insanity. In other words, it is argued in behalf of the prisoner 

that at the time of the commission of the act alleged in the in<lictment, 

he was not of sound mind, and, therefore, not responsible for the acts 

committed by him. This defence is one very frequently made in cases 

of this kind, and it is one which, I may say to you, should be very care

fully scrutinized by the jury. The evidence to this point should be 

<m.refully considered and weighed by the jury, for the reason that if the 

accused were in truth insane at the time of the commission of the 

alleged acts, then he ought not to be punished for such acts. The evi· 

dence on this question of insanity ought to be carefully considered by 
the jury for another reason, and that is, because a due regard for the 

ends of justice and the peace and welfare of society demands it, to the 

end that parties charged with crime may not make use of the plea of 

insanity as a means to defeat the ends of justice, and a shield to pro

tect them from criminal responsibility in case of violation of law. It 

is not every slight aberration of the mind, not every case of slight men

tal derangement that will excuse a person for the commission of an act 

jn violation of law. The great difficulty is to determine, in cases where 

insanity is urged as a defence, the degree of insanit.Y that will excuse a 

person for an act, which, if committed by a sane person, would be crim

inal, a~d would subject the offender to punishment. If you believe 

from the evidence that at the time of the alleged killing (if you shall 

find from the evidence that there was a killing as alleged in the indict

ment), the prisoner, Sawyer, was so far insane as not to be able to dis

tinguish between right and wrong with respect to the act in question i 

or if you slrnll find from the evidence that he was urged to the commis

sion of the act by an insane impulse so powerful as to overcome his will 

and judgment, so powerful that he was unable to resist it, even though 

he miaht know and feel that the act he was committing was wrong and 

a viol:tion of law, no matter whether such insane impulse arose from 
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mentnl or physical causes, or both, provided they were not voluntarily 
induced by himself i or, if you should find from the evidence, that the 
prisoner wns insane on any subject, no matter upon wbnt, provided you 
find the insane impulse to do the act charged in the indictment arose 
from such insanity, then, in contemplation of b.w, he would be insane, 
and you should acquit him." 

It is objected to that portion of the charge which informs the jury 
that "the ground relied upon by the defence in this case to o,·ercome 
the presumption of malice is that of insanity," that it diverted tbe 
minds of the jurors from the other grounds relied upon to overcome 
the presumption of malice, and was calculated to confuse and mislead 
them. Looking at the case as it appears to us from the evidence, and 
considering the circumstances and character of the homicide, and the 
instrument with which, and the manner in which, it WflS perpetrated, it 
is difficult to conceive of anything that would overcome the presumption 
of malice, unless it be a disordered and shattered intellect. But we do 
not think the court erred to the injury of the accused in giving undue 
prominence to the defence of insanity. In the series of charges, in
cluding that above set out, the whole case was fully and very fairly 
placed before the jury, and the prisoner had the full benefit of the low 
as applicable to his case. It may be further obsernd that in that por
tion of the char.ge above objected to, the court was but stating the case 
as it was argued to the jury by the counsel for the defendant, for the 
charge immediately proceeds as follows: 14 In other words, it is argued 
on behalf of the prisoner that at the time of the commission of the act 
alleged in the indictment, he was not of sound mind," etc. We can
not say that the court misstated the positions of counsel or gave more 
prominence in the charge to the question of insanity than the counsel 
did in the argument. 

It is also objected to the charge tbot it was colcalated to pre
judice the jury against the defence of insanity; that the jury were 
unduly cautioned to carefully scrutinize the evidence on that 
subject. 

The observations of the court in that re~pect meet our unqualified ap
proval. As stated by the court, where the defence of insanity is inter· 
posed to a criminal prosecution, the e,·idence relating to it should be 
carefully and intelligently scrutinized and considered, for the double 
reason that a really insane person should not be convicted, and a really 
sane one should not be acquitted and suffered to go unpunished for his 
crimes, on the false theory of insanity. 
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Prc,•lous and Subsequent Insanity. 

We find no error in the case, either in relation to the evidence or the 
charge of the court, and are satisfied from the evidence that the nrdict 
and judgment are in all respects right. 

The ju.dgment below is affirmed, with costs. 

EVIDENCE - ACTS AND DECLARATIONS OF PRISONER - INSANITY 
MUST EXIST AT TIME OE' ACT. 

STATE v. HAYS. 

[22 La. A.nu. 39 .] 

In the Supreme Court of Louisiana, January, 1870. 

Hon. JonN T. LuDELnrn, Chief Justict. 

" J. G. TALlAFERllO } 
II R K I!OWELL " W. Q. "rYLY,' .AssociattJustice1. 

II \V. W. liO\VE, 

1. Evidence-Acts a.nd Declarations of Prisoner.-In a criminal prosecution for
tbccrimeofmurder, thewitnesscs!ortbeaccused may, under the plcaof insanlty,be 
permitted to give to the jury the nets, dccla.rations, conversations and exclamnt1on1 , 
they saw, bad with, and heard the accused make at any time shortly before, nt tbe time 
of,orn!Lerthekilling. 'l'heobjectioustosuchtestimonygotoitseffect. 

2. Previous or Subsequent Insanity will not discharge the accused. lL must be ahown 
toexiatattbetimethcdcedwnsdone. 

APPEAL from the First District Court of New Orleans, before 

ABELL, J. 
L. Belden, Attorney-General, for the State. 
McCay, Levy and J. B. Colton, for defendant and appellant. 
IIowE, J. -The defendant was tried for murder, found guilty with

out capital punishment, and sentenced to imprisonment in the State 
penitentiary for life. From tbiS judgment he bas appealed. 

It appears by n bill of exceptions that the defendant placed on the 
stand certain witnesses, and asked each of them seriatim, "to state the 
acts, declarations and conversations and exclamations, they saw, had 
with and heard the prisoner make, at any t:mc shortly before, nt the 
time of, or after the killing of Sinnott tending to show the conc!ition of 
his mind i which question and answer was objected to by the Attorney-
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General of the State, on the ground that his (the prisoner's) statements, 
declarations and conversations were inadmissible, and were illegal. The 
court sustained the objection to the question and answer, in so far ns to 
limit the same to the acts and the exclamations of the prisoner a short 
time previous to and at the time of the killing, and to the acts after the 
occurrence.'' 

In signing the bill the judge adds: "Every conversation for two or 
three months previous to the homicide, accompanying any act indicat
ing unusual excitement was admitted; other conversations were ex
cluded ." 

The defence in this case was insanity. In the solution of the que1J
tion presented by this bill of exceptions, it becomes necessary, therefore, 
to inquire what scope is allowed the prisoner in establishing such a de
fence l1y the enlightened spirit of modern jurisprudence. 

Insanity is a disease. It has its pathology nnd its sym,toms, and it 
would seem that its existence can be determined only by a careful scru
tiny of those symptoms. The tree is to be known by its fruits i the 
condition of the hidden mechanism is to be ascertained by those com
municated movements which are external and apparent. To this end 
the usual expressions of a mental state are original and competent eYi
dence. If they are the natural language of mental alienation, they fur
nish satisfactory and sometimes the only proof of its existence. It is 
true, that such expressions may be feigned, and often are i but whether 
they were real or feigned is for the jury to determine. Hence the rule 
prevails that as indicia of the mental condition, not only the acts, but 
the conversations, exclamations and declarations of the person may be 
shown. Of course this rule should not be extended beyond the neces
sity on which it is founded - mere narration or statement by the ac
cused, as that at a certain time he said or did something, or that at a 
certain time be was insane, must be excluded i but testimony of such 
deportment, action, complaints, exclamations, declarations, and expres
sions, as usually and naturally accompany and furnish proof of an ex
isting malo.dy, ought to be freely admitted. 

We think it equally well settled that all such indicia occurring after 
the commission of the offence, may be shown, and that the judge there
fore erred in confining the testimony to acts done after the homi
cide. It is true that mania is often simulated, and it is q11ite likely, 
that the danger of simulation may increase after the commis· 
sion of a homicide i but this consideration relates rather to the effect 
of the testimony than to its admissibility. It may have little weight; 
but such as it has the jury must estimate. Previous or subsequent in-
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sanity in itself is no matter of excuse; the mania must have existed nt 
the time the act was done; yet, evidence of the presence of the malady 
either before or after the act, is proper to be weighed by the jury, for 
the purpose of forming a conclusion whether insanity existed at the 
time the alleged crime was committed. And this e'1idence1 we appre
hend, may be identical in character with that which is admitted to es
tablish mental unsoundness prior to the act.1 

For the reasons given, it is ordered that t.he Judgment appealed from 
be avoided, and the verdict of the jury set aside, and that the cause be 
remanded for a new trial, according to law. 

Chief Justice LUDELING and Justice UowELL absent. 

EVIDENCE 01'' SUBSEQUENT ACTS AND CONDUCT. 

CoMMO~WEALTH v. POMEROY. 

[117 Mass. 143.) 

In the Supreme Judicial Court of lllassachttsetts, February, 1875. 

Hon. IlORACE GRAY, Chief J11stice. 

" JOUN WELLS, 1 
Cl JA:'llES D. COLT, 

SETU AMES, r Judge,. 
MARCUS MORTON, 

WILLI.\)( C. ENDICOTT, 

11 CnARLES DEVENS, JR., J 

Evidence of Subkequent Acts and Conduct. - Where Insanity le relied on u a defence 
tocrime,evidenceofactsandcooduct oftheprisonersubscquenttoitscommlS1iooi111 
notachnissibletoprovchi11conditio11attbe timcot theoffence,unlesstheyarcsocon· 
nectedwlthevidence ofa.11rcviousstate otmentnldisordcrnstostrengthcnthe pre· 
1um11tion of its continuance at the time of the crime, or when they indicate permanent 
unsoundness,wbichmustneceHarilyrelateback. 

Indictment for murder. Tried before GRAY, C. J., and MORTON, J., 
who allowed a bill of exceptions, in substance as follows: -

The defendant, a boy of the age of fourteen years and fh'e months at 
the time of the offence, was tried on an indictment for the murder of 

1 Grant v. Thompson,• Conn. 203; Kinne 4-42; McLcr.n v. Stn.tc, 16 Ala. 6i2; McAllister 
1

•• Kinne, 9 Conn. 10'.!; Dickinson \1, Barber. v. State, 17 Ala. f34; Bacon v. Charleton, 7 
9l:lasa.m; Norwoodv. Marrow,t Dev.&B. Cu111.~1. 
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Horace R. Millen, a child four years old, committed at Boston on April 
22, 1874. The prisoner was arrested on the e,·ening of the same dny. 
On the next day be was taken by the officer to view the body of bis vic
tim and admitted having killed the deceased; and on the afternoon ot 
that day one of the trustees of the State Reform School talked with 
him privately at the station-house. On April 24, lie was taken before 
the coroner's jury, where he testified, and denied that he killed the child i 
and afterwards, on the same day, he had an interview with two lawyers, 
one of whom was counsel for him at his trial. He was committed to 
the jail on May 1, where he remained until the time of his trial. The de
fence set up was the insanity of the prisoner. 

The defendant called George B. l\Iunroe, an officer of the jail, nnd 
also offered to call other officers nt the jail for the purpose of showing 
the acts, conduct, ancl habits of the prisoner on and after l\Iay 1, as bear
ing upon the question of bis sanity at the time of the homicide. The 
court, in its discretion, excluded the testimony, as relating to a time too 
long after the homicide and arrest to be material. The defendant sea
sonabty objected to this ruling. 

WELLS, J . , delivered the opinion of the court. 
Upon the question of sanity at the time of committing an offence, 

the acts, conduct, and habits of the prisoner at a subsequent time may 
be competent as evidence in his favor. But they are not admissible as 
of course. When admissible at all, it is upon the ground either that they 
are so connected with or correspond to evidence of disordered or weak
ened mental condition, preceding the time of the offence, as to strengthen 
the inference of continuance, and carry it by the time to which the in
quiry relates, and thus establish its existence at that time; or else that 
they are of such a character as of themselves to indicate unsoundness 
to such a degree or of so permanent a nature as to have required a 
longer period then the interval for its production or development. 

The interval is to be measured, not merely by length of time, but also 
with reference to intervening events. These may be such as to account 
for the peculiarities manifested either by showing a sufficient originating 
cause, or by furnishing other explanations. 

It is for the court or judge presiding at the trial to determine, in the 
first instance, whether the facts offered to be proved would, if estab
lished, fairly justify any inference relating back to the time of the al
leged offence. This inquiry always and necessa1·ily involves not only 
the question of intervening time and occurrences, but also the character 
of the manifestations and circumstances under which they were 
observed. It is, in a measure, a matter of judicial discretion; 
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inasmuch, at least, that great weight and consideration will be 
accorded to the judge whose decision is brought up for revision.1 
Jt is for the party offering such evidence to establish its competency 
against the double, and, in this case, triple objection: 1st, that it is 
subsequent in point of time; 2d, that it is the party's own conduct of
fered in his farnr; and, 3d, that it is his conduct while under arrest 
charged with the offence. The defendant fails to show, upon bis bill of 
exceptions, that the evidence offered and rejected was competent 
upon either of the two grounds defined in the first paragraph of this 
opinion. 

If the ruling at the trial had been based solely upon the length of 
time that bad elapsed, there would be ground for an argument, assuming 
the evidence to have been in other respects competent, that the period 
of only eight or ten days was too short a limitation of its admission to 
be a reasonable exercise of the discretion which rests with the court. 
But the question does not admit of separation in that mode. The ruling 
as to the time necessarily had reference also to the other considerations 
which affected the cotDpetency and mater iali ty of the evidence as a 
basis from which to infer unsoundness of mind at the time of the hom
icide. That the prisoner had been under arrest upon the charge for 
more than a week and had bad interviews with counsel and others, ap
pears from the bill of exceptions. That the acts, conduct and habits of 
which proof was offered, were of any special significance as indicating 
mental disease, does not appear, and is not to be assumed against the 
ruling. 

In a case of such vital consequence to the party excepting, we should 
be unwilling that any right should be lost to him by reason merely of an 
omission to state in detail the e,·iclence which w:is offered; we have ac
cordingly permitted the prisoner's counsel at the argument to make such 
statement of the evidence as he deemed necessary in order to present 
the whole question before us, with the dew to nllow an application to 
hm·e the eXceptions amended if the case should appear to require it. 
But we are satisfied that any such amendment would not avail him. 

The evidence offered and rejected was, in substance, that tbc pris
oner ate with a hearty appetite, slept soundly nnd quietly, and in con
versation and IJl(l.nner evinced no remorse, or sense of guilt. In the 
evidence relied on to show the mental condition of the defendant prior 
to the homicide, it is not contended that there was any marked indica
tions of the existence of actunl insanity, nor that, with tbe exception 

ShaUer 1 .. Bumstead, 9'l \lnss. 11~. IJO; Commonwealtll t•. Coe, 116 MaH. 418, 505. 

6l 
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of an apparent absence of moral susceptibiUty, or want of moral sense, 
there was any relation or correspondence bctw<'en the evidence pre
ceding and that subsequent to the homicide, which gave to the latter 
any especial significance. We do not think, therefore, that a disclosure 
of the whole evidence would show that there was error of law or of judi
cial discretion, in limiting the evidence of subsequent cocduct on the 
~art of !be clefe~dant, o~ered •in bis f~vor. 

Exceptions overruled. 

EVIDENCE-TEMPER OF PRISONER-FITS OF PASSION-ECCENTRIC
ITIES - CONDUCT OF TRIAL-- REMARKS OF JUDGE. 

SINDRA.i.'1 v. PEOPLE . 

[88 N. Y.196.) 

In the Court of Appeals of New York, February, 1882. 

HON . CHARLES A."iDRF.ws, Chief Judge. . 

" CHAI<LES A. RAP ALL0, 1 
" THEODORE l\llLLER. 
11 ROBERT EAIH. . 

G F D 
' .Associate Judges. 11 EORGE . AN"FORTil 1 

41 FRA."iCIS M. Frscn, 
u BENJAMIN F. TRACY. 

1. Temper of P risoner-Fits of Pa.ssion.-Where a homicide is done with premedlta· 
tionanddeliberalion,cvidc11cethattheprisonerbadanirascibletemperorwassubJect 
to.6.t1.1otpassiontor slightcausesi.sincompetcnt. 

t. Evidence- Eccentricities of Prisoner Inadmissible. - Evidence not offered to 
proveinsanity,butsolelyasbenringonthequestionofintent,deliberation,andpre
meditation,thattheconductorthe prisouer)>rior tothehomicidewaschar:i.cteri:r.ed 
by eccentricities and peculiarities causing criticism with reference to his meu~al cap· 
acity,isinadmtssiblc. 

! . Conduct of Trial- R emarks ofJudge.-On atrial for mnrder,eertain letters written 
by the prisoner after the homicide were introduced in evidence, in commenting upon 
whichinhischargethecourt said:"Theyexhibita.recklcssdepravil'yotnature,desti· 
tutcotremoraeorregret,therecklesespiritof a.desperado." Subsequently the court 
told the jury to disregard what had been said about the lettera and to torm their own 
conclusions. Held, no error. The court also said that these letters exhibited a" high 
order of intellii'ence," but afterwards \Vithdrew the words "high order of." Hdd, no 
error. 

ERROR to the general term of the Supreme Court in the First Judicial 
Department to review a judgment affirming a judgment convicting the-
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plaintiff in error of the crime of mw·der in the first degree. The facts 
are stated in the opinion. 

James D. McClelland and William F. Kintzing for the plaintiff in. 
error. 

John Vincent, Assistant District Attorney, for the People. 
RAPA.LLO, J.- Tbe exception which the counsel for the plaintiff in 

error bas mainly urged upon the argument of this cause is that tnken 
by him to tbe exclusion of the evidence of Dnvid Weil, as to peculia.ri~ 
ties and eccentricities in the conduct of the prisoner. This evidence was 
not offered with the view of proving insanity or as an excuse or defence, 
but solely as bearing upon the question of intent, and deliberation and pre~ 
meditation, a.nd thus affecting the degree of the crime. The counsel for 
the prisoner offered to prove that for a number of years past the prisoner 
had been characterized by peculiarities and eccentricities of conduct which 
bad caused criticism with reference to bis mental capacity. Also that he 
was a. person who bad been known to be the victim of inordinate passion, 
giving expression to it in tarious ways and at Yarious times; and this 
offer was stated to have been made for the purpose of enabling the jury 
to consider the character, the mental condition of the prisoner, prior to 
and in view of the circumstances of the killing, in order that they might 
be enabled to pass upon the grade of homicide, whether murder in the 
first or second degree or manslaughter in the third degree. 

From the discussion between counsel and the court at the trial it ap
pears that the evidence was claimed to be admissible, upon two grounds: 
First, ns bearing upon the question whether the prisoner's act was the 
result of impulse and anger, or a deliberate and premeditated design to 
effect death i and secondly, upon the question, whether the prisoner bad 
a. mind which, under the circumstances detailed in tbe case, could hnxe 
formed a deliberate and premeditated design to iuflict death; it being at 
the same time avowed that the evidence offered did not amount to proof 
of insanity. 

In considering the first ground upon which the evidence offered was 
claimed to be admissible, it is necessary to look at the circumstances of 
the homicide, as developed by the evidence which was before the court at 
the time the offer was made, for the purpose of ascertaining whether there 
was any evidence that the shooting was the result ofsuddenangerorim
pulse existing at the time, and whether the question whether the homicide 
was committed in the beat of passion, fairly arose in the case upon the 
evidence already in. We clo not intend now to decide thnt even if that 
question had bC'en presented by the evidence, proof of the description of
f erred would have been admissible, but we arc clearly of opinion that if 
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the evidence disclosed no circumstances indicating that the homicide wns 
commitlcd under the influence of provocation at the time, or sudden 
anger, evidence that the prisoner had an irascible temper or was subject 
to fits of passion from slight causes was not admissible. Such proof 
would not of itself luwe authorized an inference that he committed the 
net under a sudden impulse, attributable to the eccentricities of his char
acter, in the absence of an,y circumstance occurring at the time which 
tended to excite his passion. 

At the time the cYiclcncc was offered the prosecution bad just closed 
its testimony, and the witnc"s 'Veil, was the first witness called for the 
defence. The evidence on the part of tl1c prosecution was to the effect 
that on the day preceding the killing, the prisoner who had up to th:it 
time, been a lodger in the house of the deceased and hel' husband, had re
ceived notice to quit, and Imel left in the evening, using angry expressions 
concerning the deceased and threatening to return the next day and make 
.a bloody row. At about. ten o'clock the following morning be came to 
the house and entered with a pass-key, and wa.s accosted in the ball by 
Henrietta. Crave, a step-<laughtcl' of the deceased. She testified that he 
then appeared angry nncl excited. Ile said to her that he wanted to see 
her mother; she asked "\Yhat for?" and be replied, "Never mind, I 
want to see your mother." The deceased, who was upstairs, beard the 
sounds and ballooed down, "Henrietta, who i~ tllat down there? " and 
witness answered, ''Mam ma, just think; it is that 'Yillie Sindram. 11 De
ceased said," ·wbat docs he want in the house now? Ile has no right 
in the house now." The prisoner then said: "Come down here and I 
will show you what I want," speaking as the witness expressed herself 
-very saucy, crossly, angrily; witness then went part of the way upstairs 
and looking back, saw the prisoner pulling out a pistol from bis pocket 
&lowly, witness then called out, "Mamma, run; be has got a pistol; he is 
going to kill you." Deceased then opened a window which was in a. 
landing at the bead of the first flight of stairs, and callecl "Watch, 
police,'' out of tbe window; the witness was at that time part of the wny 
up the stairs, and the prisoner ran up the stairs, pushing her on one side 
.and fired at deceased as she was calling out of the window. The ball 
-went throug-h one of the panes of the window. Deceased then crouched 
in the corner and thC' prisoner achanced upon her, and putting the muz
zle of the pistol within three inches of her head, fired the second shot, 
which proYed fatal. On cross-examination the witness testified that no 
""Words passed between cleceasccl and prisoner except as before stated, n.nrl 
<'X<'ept that when witness hallooed to dec:cascd that the prisoner had a 
pistol and was going to kill hC'r, deceased said to him, "What do you 
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want to do anything to me for, I never did anything to you." Emeline 
8rnith, another witness on the part of the prosecution testified that she 
was upstairs and heard the conversation in the ball, between Ilcnrietta 
Crave and the prisoner, on the morning of the killing. All this witness 
beard deceased say, was, "What do you want with me." She Jjd not 
heartbe prisoner say anything in reply. She saw the shooting and con
firmed the testimony of Henrietta as to the circumstances. 

This was all the testimony in the case relating to the circumstances 
of the killing, at the time the prisoner's counsel offered to prove bis 
eccentricities, and his passionate character. From these circumstances 
it appeared that whatever passion the prisoner was laboring under be 
brought with him to the house; and that it was not excited by anytbing
that occurred there. His violent temper could not, legitimately, be 
taken into consideration by the jury for tbe purpose of reducing the 
grade of his offence, when the provocation, if any there was, had 
occurred the day before the killing. If his acts were such as to satisfy 
the jury that the killing was with premeditation and deliberation, bis 
ba<l temper or eccentricities of character, not amounting to insanity, 
could not detract from the effect of his acts 1 or shield him from respon
sibility therefore; and we concur with the learned judge who delivered 
the opinion at general term, that there was no legitimate connection 
between the eccentricities and peculiarities of character sought to be 
shown, and the deed of the prisoner 1 as the evidence stood when the 
offer was made. The declarations of the prisoner in respect to his 
provocation came in at a later stage of the case. 

The second ground upon which the offer is attempted to be sustained' 
is equally untenable. The counsel for the prisoner, wbile conceding 
that his offer was not to prove insanity, claimed that the evidence bore 
upon the question whether the prisoner had a mind which, under the 
circumstances, could have formed a deliberate and premeditated design 
to inflict death. That is, that although the prisoner was a sane man, 
and capable of committing manslaughter, or murder in the second 
degree, he was under the circumstances incapable of committing mur
der in the first degree. The novelty of the proposition is admitted by 
counsel, but the argument in its faYor is based upon the introduction 
into the statute defining the offence of murder in the first degree, of a 
new clement, ''iZ. : Deliberation, in addition to premeditation. And it 
is contended that this change in the statute opens the door to proof of 
the description offered, for the purpose of showing that the accused was 
so far the victim of had temper and inordinate passion, that when 
angered he was incapable of deliberation. We caiinot adopt the view of 
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the learned counsel. To do so would be not only an innovation upon 
the law, but one of a most mischievous tendency. It would o.!ford a 
shield to the most dangerous classes of the community, and tbose most 
1)ro11e to commit the crime of murder. The violence of their passions, 
-and their wicked impulses which it is the object of the law and its pun
ishments to restrain, would be made to paliate their offences, and the 
more ''iolent the character of an offander, the surer would be his immun
ity from the extreme penalty. The facts of premeditation and deliber
ation in a case of murder must be found by the jury, from the evidence 
of the acts and deliberations of the criminal, or the circumstances of 
the case, and the theory that eccentricities of character and inordinate 
passion can render a sane man incapable of committing an offence which 
involves deliberation is wholly inadmissible. 

Some exceptions were taken to the charge of the judge to the jury. 
Counsel excepted to the expression of the judge, " there is no doubt 
about the assassination." The judge explained this by stating that he 
meant there was no doubt about the killing, and on referring to the 
portion of the charge where the expression was used, it appears that it 
was so explained at the time; what the judge said was, "there is no 
doubt about the assassination, that the deceased person was killed; there 
is no doubt either that she was killed by the prisoner." An exception 
was also taken to a statement iu the charge, "the testimony seems to 
be overwhelming in favor of liis having uttered it-that be would 
return on ,Vednesday and make a bloody row." On bis attention being 
called to this part of the charge the learned judge stated to the jury 
that he changed that phraseology, and said that be thought the testi
mony was preponderating to that effect, but that be was only expressing 
an opinion, and that he left all the questions of far.:t to the jm·y i that 
ther~ was to be no thirteenth juror in the box. Certain letters of the 
prisoner, written after the shooting had been put in evidence, and in 
commenting on these the judge said that " they exhibited a reckless 
·depravity of nature, destitute of remorse or regret, the reckless spirit 
of a desperado, who, looking upon his life with indifference, could meet 
apparently any doom for the gratification of a malignant passion.'' 
These letters were before the jury, and they could put their own con
struction upon them. No one can read them without feeling that they 
fully warranted the comments of the judge. But on exception being 
taken to his remarks he instructed the jury to disregard what he said 
about the letters, and form their own judgment. The statement in the 
.charge that these letters indicated a high order of intelligence was also 



PRISO~tER'S APPEARANCE AT TRrAL. 807 

Jury ~lay not Consider. 

modified by the judge, by withdrawing the words "high order of," and 
saying that they indicated intelligence. 

We find no legal error in any of the portions of the charge excepted 
to. Comments upon the testimony, so long as the judge lea,·cs all the 
questions of fact to the jury and instructs them that they are the sole 
judges of matters of fact, are not the subject of legal exception. It is 
desirable that the court should refrain, as far as possible, from saying 
anything to the j m·y which may influence them either way in passing 
upon controverted questions of fact, and perhaps comments on the evi
dence might be carried so far as to afford ground for assigning error. 
But in the present case, whenever its attention was called by the pris
oner's counsel to any pa.rt of the charge which he considered as an 
infringement upon the province of the jury, the court promptly and 
clearly withdrew the remarks objected to, and emphatically reminded 
the jury that they alone bud the right to determine the facts. 

0

The judgment should be affirmed. 
All concur. 

Judgment affirmed. 

RIGHT OF JURY TO CONSIDER PRISONER'S APPEARANCE ON THE 
TRIAL. 

BOWDEN v. PEOPLE. 

(12 IIun, 85.] 

In the Supreme Court of New York (First Department), October Term, 
1877. 

Hon. NOAH DAVIS, Presiding Judge 

:: ~:":::!~ B~i:;~LS. } Jud!}t3. 

Right of Jury to Consider Prisoner's Appearance at Trial.-The plaintiff in error 
wutriedandconvictedforfalselyswearing to his qualification as bail In a criminal 
case. Uponthetrialtheprisonerclaunedthathewa.sattllctimeottllecommissionot 
the offence, some six months pre\•ious to the trial, insane from delirium lremens. The 
judge charged the jury that, iu deciding upon his insanity, they migh~ take into account 

:~~<r:~:;~~:;i:~ ~~P8~;!\:!~' l~i~dl::;s~~~~r a~i1~e~~:~~~~ :~
01~~::h~ri:~terT~1~;ed:::::e: 

would be affected thereby. Odd, that the charge was erroneous. 

WmT OF ERROR to the Court of General Sessions of the City and 
County of New York to review the conviction and aentence of the plain
tiff in error of the crime of perjury. 
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Charles lV. Brooke, for the plaintiff in error. 
B. K. Phelps, for the defendant in error. 
DAVIS, P. J. -The plaintiff was indicted ana tried for perjury in 

swearing to bis qualifications as bail in a criminal case. Abundant evi
dence was given to justify his conviction. Ile alleged, as part of bis 
defence, that at the time of swearing to his qualifications he was so in
sane from delirium tremens as not to be responsible for bis acts. Upon 
this alleged defence, some eddence was given, and so much that the 
court submitted the question, ns wns its duty, to the jury. 

In charging upon that branch of the case the learned Recorder, 
amongst other things, said: "I nsk you, gentlemen, to look at the 
physique of that prisoner and his apparent age, and consider his con
duct, if you please, during this trial, and tell me whether you believe 
such a man was suffering, or is suffering from delirium tremens, or any 
attack of it. You have to judge from all the evidence and from thea.p
pearancc of this prisoner." 

After the charge was concluded, the counsel for the prisoner, amongst 
other things, excepted as follows: '' I also except to that portion of your 
honor's charge in which you said to the jury to regard the prisoner, bis 
apparent age, and his demeanor during the trial, and his appearance, 
and say whether he had deli.rium tremens, or not, upon the occasion 
when he signed this bond anll did know what be was doing." To this 
exception the Recorder said: "I did not say so; I said let that enter 
into your examination whether you think a man of liis physical appear
ance, and his manner here was, at the time, a man so deprived of reason 
that be was unable to know what he was doing." 

To the charge, as thus explained, the counsel for the prisoner also 
excepted. 

It appears that the offence was committed some six months before the 
tria1. The effect of the charge, was, therefore, that the jury might 
judge from his physical appearance and manner on the trial , whether 
the prisoner could have been at the time of becommg bail and taking 
the oath, six montlis previous to the trial, so far affected by delirium 
tremens, as to be so far deprived of reason that he was unable to know 
what he was doing. 

This was submitting to the jury an inquiry altogether beyond their 
province. It carried them into a region of the merest speculation. It 
would, probably, have been impossible for the ablest expert to have said 
from the prisoner's physical appearance and manner at the trial whether 
or not 1 he had had delirium tremens six months Previously. There was 
no proof that that disorder leaves any infallible mark of its existence, 
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from which jurors or any other person can say sb.: months, or any 
other period afterwards, that a person bad been its victim, nor was there 
any proof of the absence or presence of any indications in the "physi
ca.l appearance '• of the prisoner that would show that he bad had, or 
bad not bad, the delirium tremens at anytime. The c:harge was, there
fore, open to the criticism and objection that it left to the jury to infer 
from the present physical appearance of the prisoner whether be could 
have been non com,pos 1nentis from a disease which he was alleged to 
have had si.x months before, without the slightest proof that his physica.l 
appearance would have been so affected hy the disease, as to disclose or 
disprove the fnct of its having existed at any time after the diseruse 
itself had passed away. \Ve venture to say that no precedent can be 
found for such a charge, and none ought to be established. 

It is quite impossible for us to say that no harm was done to the 
prisoner by this charge. It may ham controlle<l the jury (as it seems 
to have impressed the court), in disposing of the prisoner's only possi
ble defence against nu otherwise clearly established offence. We are 
compelled, therefore, to reverse the judgment and order n. new trial, 
under the well established rules governing the review of criminal trials. 

D.4NIELS, J. , concurred 
Conviction 1·eversed and new trial ordered. 

EVJDENCE-IRRELEV ANT ON QUESTION OF RESPONSIBILITY -DEC
LARATIONS OF DECEASED-DRUNKENNESS-DELIBERATION. 

'VARREN v. ComIONWEALTII. 

(37 Pa. St. •5.] 

In the Supreme Court of Pennsylva1'ia, 1860. 

J. Evidence-Irrelevant on Question of Responsibility.- On an Indictment for 
murder, evidence that the pri&oncr wa::J or was not ge11cra1Jy drunk when out of work, 
whctherhcdidnotrnove more quickly when drunkthansollcr,isnot relevant where 
thereisnoproofofactualintoxicuLion,orthathewasout.orworkatthetime. 

2. - Declarations of Deceased. - 'l'hc prisonC'r hcin~ indicted for the mu1·dcr ot hit 
wife, e'·idcn<'Cl•fheructsand deelarationson lhe-.:u11cdayarehTelevant. 

3. Deliberation as affected lly drunkcnne~s. 
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John Warren at the August, 1860, term of the Court of Oyer and 
Termiuer for the county of Berks, was charged with the murder of a 
woman who was unknown to the jury. Ile was convicted of murder in 
the first degree, and appealed. 

John S. Richards, A. L. Hennershortz nnd O. P. Jfuhlenburg, for the 
prisoner. 

Jmnes B. Bechtel and Samuel L. Young, for the Commonwealth. 
TllOMPSON, J. -
(After passing on question as to challenge. J 
The third, fourth, fifth, sLxth, and seventh errors may be considered 

together. They nll relate to offers of eYidcncc of the same general 
character, overruled by the court and excepted to on the part of the 
prisoner. They may be stated, in short, to be the rejection of the iol
lowing questions: First- 11 Whether the prisoner wna not generally 
dntnk when ont of work?" Secondly-" Did he not move quicker 
when drunk than sober?" with a view to follow it with proof that be did 
move quickly on the occasion of the killing. Thirdly-'' To prove that 
his wife went to Kalbach's on the morning of the day on which the hill
ing took place and forbade him from selling Warren liquor, saying' that 
he was drunk and abused her.'" Fourthly-" That Mrs. 'Varren bad 
pledged a watch some time before for liquor i that 'V nrren got n:«:>rc on 
account of it-took it out in liquor?" And, fifthly, "To show the 
effect liquor bad on 'Varren, beginning several years back, in making 
him wicked and crazy, and that it had a peculiar effect on his constitu· 
tion and brain.'' 

The object of all this testimony was, of course, to raise an inference 
that the crime was committeJ under the influence of intoxication, and 
to such an extent as to deprive the prisoner of the capacity to deliber· 
ate, which the court throughout properly conceded was an essential in
gredient in the crime of murder in the first degree. To reduce the 
grade of the crime, therefore, when the e'·idence on the part of the 
Commonwealth was such as to make out a prima facie case of murder 
in the first degree, evidence showing want of deliberation, or, which is 
the same thing, an incapacity to deliberate, is of course proper to be re· 
ceived. But it behooves the prisoner, in a rase where death is pro· 
duced by repeated brutal assaults on a. helpless person, at considerable 
intervals of time, resulting at last in death, to meet the question of pre· 
meditation by competent evidence, and which would sen•e to show a 
condition and state of mind in which it wns at least improbable that de· 
liberation could hnve directed his acts. Unexplained, tbecase here was 
such that a jury could scarcely have failed, if they regarded their oaths, 
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to find it a case of wilful and premeditated killing. There was no at
tempt to prove actual intoxication at the time. Could it have been in
ferred from the testimony offered? 

That he generally got drunk when out of work was a matter of habit, 
not of fact. It did not prove either the fn.ct of being drunk at the time, 
or that be bad no work. It was the fact that was wanted-from that 
the inference of want of deliberation might have been drawn. But it 
was asked here to infer that he was out of work, and, therefore, drunk, 
because he was generally so when out of work, and hence to infer from 
the inferred drunkenness that he could not act deliberately. This mode 
of proof the law will not sanction, and we need only state the proposi
tion to demonstrate the fallacy of the attempt. 

Again, that his habits of motion were quicker when drunk than when 
sober. This is of the same character ns the l::ist, and subject to the 
same objectioR. What his wife said or did was not evidence in favor of 
the prisoner. It was hearsay; and her acts were irrelevant. This is 
sufficient answer to the offer in evidence in regard to what she said at 
Kalbach's and as to her acts in pledging the watch. 

The last of these offers was to prove the effect liquor had on the pris
oner, beginning several years back; that it made him violent and crazy 
and quarrelsome with his friends. Had this heeu preceded or followed 
by pr0wf of intoxication at the moment of the commission of the crime, 
it might have been proper. But it seems to us not to be distinguished 
in principle from the questions already disposed of. It was an effort to 
raise an infe1'ence of intoxication from the violent acts of the prisoner 
in consummating his crime, unaided by proof thn.t it was the impelling 
cause to its commission. Of what m•ail would it be to show the effect 
of intoxicating liquors on the prisoner 1 and that, when taken to excess, 
it rendered him crazy, violent and unmanageable, unless it had been 
shown that he had partaken of it in sufficient quantities to produce the 
effect? The consequences flo"ing from the ordinary use of intoxicat
ing liquors amounted to nothing unless it wns shown that they were the 
cause that produced the effect. The proof offered was intended to es
tablish a certniu relation between cause and effect. The effect of in
toxication might have been established by well known theory, but it was 
put upon experience in regard to the prisoner- that it usually produced 
cert!lin results upon him. It was not shown to have produced that 
effect in the case in band. The effect was offered as a substitute for 
both cause and effect. There was no proof of intoxication, excepting 
as inferential from bis acts prornd. But if allowed to be proYed in 
this way, it could always be, by violent acts, in any one. This is not 
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to be thought of. 'Yben the prisoner was arrested, a few hours aller 
the commission of the crime, not a single witness spoke or him as in
toxicated. In the absence of proof of this kind, the testimony, the 
substance of this bill of exception, was irrelevant. and properly over
ruled by the court. 

We have carefully scrutinized the answer of the teamed judge to the 
points put on the trial by the prisoner's counsel, and we <liscm·er no error 
whatever in them. They wel'e clenr, and presented the law of the case 
broadly and fairly. To the argument that the manner of killing wns 
evidence of intoxication or insanity from i: some other cause," while 
the court very properly told the jury that 11 h:ubnrity, indif.fercncc to 
consequences, and a life of drunkenness, it seems to us, are not ele
ments from which a jury could safely draw so grave a conclusion as 
that the prisoner, from 1 some other cause,' was unable to :form a wilful, 
deliberate and premeditated design to take the life of the deceased/' 
yet he added: "It is for the jury to draw conclusions for themselves. 
The facts are for the jury, absolutely and conclusively." This gave 
the prisoner a full aild fair chance under the arguments of counsel, 
which would, no doubt, have been effectual to ham sa,·ed him if ther<. 
had been ground from which to infer insanity from any cause. 

'Ve need not notice at length the answers to any of the other points, 
further than to say we have carefully examined them, and find ttothing 
wrong in them. We will briefly notice the answer to the eighth point. 

It would have been error to have answered that point in the affirma
tive, for the reason given by the court. It assumed that there was proof 
of provocation, and that " acting on a mind shattered by dissipation," 
sny.:;, the point, and " long-continued indulgence in strong drink, to such 
an extent as to render the prisoner unable to master himself, and form 
a cool nnd deliberate purpose to kill; " then it concluded with n. prayer 
to charge that "the prisoner cannot be convicted of murder in the first 
degree.'' ''It any doubts,'' it further adds, 1

' are in the minds of the 
jury as to the fact, then their Yerdict must be for the lighter grade." 
This was an assumption of a state of the case that did not exist under 
the proof, and it would have been wrong to have affirmed tbe point. 
For this reason we need not discuss the merits of the proposition, but 
we mu~t say Urnt the doctrine that if "any doubts" are in the mind of 
the jury on the point of deliberation, their verdict should be for murder 
in the second degree, is going a step beyond the rule. If reasonable 
doubts exist, this should be so. It is not every doubt, however slight, 
that is to have this effect. Nor was there any proof of provocation, to 
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operate as stated in the point, and we .think the learned judge dealt with 
it properly in declining to affirm it. 

From a careful scmtiny of the whole case, we are constrained to say 
that we see no error in the record, and that we have no power to save the 
prisoner from the legal consequences of his acts. 

But we cannot dismiss the case without expressing astonishment at the 
criminal apathy on the part of a number of persons, men and women, 
who witnessed the assaults of the prisoner on the deceased, which re
sulted in death, without an effort to save her. This is as unusual 
amongst our people as it is unaccountable in this instance. \Ve notice 
it to condemn it, not through any apprehensions that the example is 
likely ever to be followed. Our people, with this exception, have too 
much generosity :ind courage for this. 

Judgment affirmed and record remitted. 

EVIDENCE OF ACTS SllOWING SANITY. 

UNITED STATES v . SnuL"rs. 

[GMcLcan, 121.] 

United States Circuit Court, Ohio, October Term, 1854. 

Before lion. JOHN MCL.EA..S 1 Associate Jhstice of lhc Supreme Court of the 
Unit.eel States. 

1. Insanity-Teetot Puniahability. -An individual is liable lo 1iunishme11t when he 
can discriminate a.right from a wrong act. 

'l. -Evidence of Acta Showing Sanity. -When insanity is set up as a defence, hi1 
liabilitytopunishmentisbestascertaincdbyconsideringhisacts. 'l'hus,whenaperson 
ischargcdwiththcttofmoney,evidcnccofhlsconccalmcutof thcoffe_1cc,hisendcav· 
ors to elude the otnccrs of justice, and his use of the money stolen, goes far to show 
tbuheis sane,and tocontrad1ctcontrarytlieoriesastothestateofhlsmind. 

This is an indictment agninst tbe defendant, charging him, while em
ployed in carrying the mail of the United States, on a horse route1 with 
the abstraction o\ certain letters, which contained bank-notes and other 
articles of value. Plea not guilty- jury sworn . 

John Keller, who is postmaster at l\Iount Ephraim post-office, Noble 
county, in Ohio, states thnt the defendant carried the mail from Sarah
ville, in Noble County, to \Vushington, in Guernsey County, a distance 
of twenty miles. In June, latter part, or first of July, witness mailed 



EVIDENCE AND llRAC'l'lC'E. 

United Stales v. Shults. 

two Jetters for California, which were forwarded to the distributing 
office at w -heeling or Cleveland, directed to Niccwall. The eu,·clope 
was returned to witness as being found in the road more than a month 
after it was maile~l. The second letter was reported to have been found 
on defendant's route. Another letter was found on the same route, 
which had been mailed on the Gtb 01· 7th of June. 

Mr. Chance says there must brwc been two violations of the mail 
while defendant carried it, which was about a week. Witness found a 
letter on the route on Friday af ter defendant commenced carrying the 
mail on the route. Another letter "U' aS found on the route which must 
ba,,e passed through the office of witness. Mr. Fo'rman is postmaster 
at Senecaville. Ile designates a letter picked up on the route; another 
Jetter found on the road must have been a letter forwarded in the mail 
Other witnesses proved that other letters were found on the route, which 
had been mailed by the postmasters on the route, and which, from their 
face, purported to have contained money. 

William Young saw defendant flrst of June, and received from him a 
debt of sixty or seventy dollars. He had a watch, and witness asked 
him how be got so much mone.)'; he replied that be had sold a colt. for 
$60. 'Vi tness exchanged with him $JO, giving silver for paper i next 
day be came an<l bought $30 in gold from witness. Mr. Renderneck 
arrested the defendant near Marietta, in a wood boat, at which time he 
admitted that be bad taken from the mail $76. 

Several witnesses were examined to show mental imbecility in the de
fendant, so as to be incapable of committing a crime; and bis defence 
rested on this ground. Several medical gentlemen were examined, who 
difiered somewhat in their opinions, some of them stating that in their 
Yiew he was not a proper subject of punishment. 

In the charge to the jury, the Court (McLEAN, J.,) said: There 
seems to be no doubt that during the short time the defendant carried the 
mail he repeatedly violated it by abstracting letters from it. This is 
established by the numerous letters picked up on or near the route, 
which had been mailed at one of the post-offices on the route, or were 
carried on it; and by the confession of the defendant that he had taken 
from the mail $76. He was destitute of money before be was employed 
as carrier, after which it appears he had money f4> a considerable 
amount. All this evidence is uncontradicted, and the only ground of 
defence is mental imbecility. 

This defenc:e bas often been made, and much bas been said and writ· 
ten upon the subject. Nothing is more common than for medical men 
to differ as to the fact of insanity, which should exculpate an individual 
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from punishment. Where the insanity is in a degree which destroys 
tbe reasoning faculty, there can be no difference of opinion amongst 
professional men or jurors. But where the individual is subject to 
occasional aberrations of mind, or where the mind seems to be under 
peculiar excitement and error on a particular subject, as is often the 
case, and rational on other subjects, or where the individual reasons 
illogically and strangely, which brings him to results in action which 
viol:ite the law; in nH these cases, and others which might be enumer
ated, :l close investig:ltion is required, and n wise discrimination should 
be exercised. 

In such cases, the important fact to be ascertained is, whether the 
person charged can discriminate between right and wrong. If be be 
unable to do this, be is not a proper subject of punishment. And this 
fact can be best ascertained, not by any medical tlrnory, but by acts of 
the individual himself. EYery person who commits a crime reasons 
badly. The propensity to steal in some persons is hard to resist. Where 
the moral development is weak and the passion of acquisitiveness strong, 
it will often prevail. This, in one sense, may be eYidence of a partiaf 
insanity, but still the person is a proper subject of punishment. And 
there is no other test on this point, except the knowledge of the indi
vidual between right and wrong. And this knowledge is best ascer
tained by the acts of the individual in the commission of the offence, 
and subsequently. 

Does the inclividun.l commit the offence by embrn.cing the most favora
ble opportunity, in the absence of witnesses, and under circumstances 
likely to avoid detection? And if he steal money does he account for 
the possession of it in an honest way? And does be, under an appre
hension of an arrest, endeavor to elude the officers of the law? All 
this conduced to show a knowledge that be had not only done wrong, 
but that he was liable to punishment. 

The defendant in this case accounted for the amount of money be bad 
in possession by saying he received it as the price of a c~lt. He 
chn.nged the notes he bad for gold and silver, knowing that the notes 
might not be current at the place to which he might go. Or he might 
fen.r that the notes might be identified by those who forwarded them in 
the mail. On either supposition it showed a sound reflection on the 
consequence of hi; acts should he be arrested. Ile absconded, and was 
arrested several miles from home, on his way to the West. He was 
found in a close room of a bont1 tile door of which was locked; and it 
is proved that when he came to the boat the previous evening, he en
gaged the room and requested that the door should not be opened to any 
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one. This shows an apprehension that he would be pursued, and n. de
sire to escape the pursuit. 

These acts would seem to be unmistakable e,·idcnce of a sense of 
guilt, and a. desire to escape punishment. lie acted under a motive 
which usually influences culprits. When carrying the mail, on a sug. 
gestion being made to him that be might steal from the mail, the peni
tentiary immediately occurred to his mind. He bought and sold articles, 
and evidenced in such matters no deficiency of mind. He knew the 
value of money, and understood the matter of exchange, and the un
currency in remote parts of bank notes. 

Upon the whole, gentlemen, if you think from the evidence in the 
case that the defendant in viola.ting the mail knew he was doing wrong, 
and that he was liable to be punished for the act, he is a proper subject 
for punishment. It is true he did not conceal the letters he took from 
the mail, but left many of them scattered along the road he travelled, 
which shows a great want of caution, still, if the other qualities of his 
mind were in 1uch rational exercise as to enable him to discriminate 
right from wrong, you will find him guilty. 

The jury found the defendant guilty, and the court sentenced him to 
ten years in the penitentiary. 

DELIRIUM TREMENS - TEMPORARY INSANITY - NO PRESUMPTION 
OF CONTINUANCE -TEST. 

STATE v. SEWELL. 

(3 Jones (L.), 245.] 

In the Supreme Court of North Carolina, December Term, 1855. 

Hon. FREDERICK NASR, Chief JusUu. 

:: ~~~:.::Dn~~!ETA:E~ON, }Judges. 

1, Delirium Tremen11-Temporary Insanity- No Presumption of Continua.nee.
Delirium tremc111 to be available as a defence must be shown to exist at the time the 
:~~=-as done. In the case of temporary insanity there is no presumption ot contlna.· 

S, The Capacity to Diatinguiah between the Rii;rbt and Wrong ot the Act ts the 
testofunpunishablein11Anity. 

Indictment for murder i tried before bis Honor Judge SA.ID."DEBS, at 
the fall term, 1855, of Perquimons Superior Court. 
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The circumstances of this case clis<:losed the fact that the prisoner 
bad shot an old free negro woman (aged about 60) in the eyes and face 
with a pistol; that about an hour afterwards, be was found on a pallet 
with her, and there were indications that he had ravished her as she lay 
insensible. There was a jug of liquor on the snme pallet. 

There wa.s no question in this court as to the fact of the killing, and 
therefore the voluminous and minute e\·idencc sent up as part of the 
case in relation to the transactions connected with the crime is not re
ported. The defence of the pri~oner was insanity, and upon this point 
the evidence was as follows: Dadd Beach swore he saw the prisoner on 
the Wednesday morning before the act, which was done on the follow
ing Friday night. He came on the morning previous, and stopped a 
the hotel where witness livccl; be seemed very tremulous, could not use 
one band, and bad to be helped at the supper table. The next morn· 
ing, just before the prisoner left, while the witness was at breakfast, he 
came up behind him stealthily, seized his cup of coffee, and drank it. 
Witness did not think the prisoner was in his right mind. He had no 
other reason for coming to that conclusion, except bis taking the coffee 
in the manner he described, his tremulousness, and the wildness of bis 
eyes; but from these things, be did think so. Several witnesses testi
fied that on the way to the jail, he begged the persons about him not to 
hurt him, or that he should not be hurt. At other times lie asked them 
to hang him. Dr. Parker testified that he resided at tbe South Mills in 
Camden County ; that he was called to attend the prisoner about two 
weeks before the homicide i that the prisoner had been drinking very 
hard, and bad delirium tremens and inflammation of the stomach i that 
he talked incoherently, gave inconsistent answers to bis questions, and 
made foolish remarks. The Wltness gave it as his opinion that the pris· 
oner was then insane. The prisoner got better in three or four days, 
an:l left the house, being driven ofi by the landlord. When be left the 
prisoner, he advised him to desist from drinking, for that a very little 
indnlgcnce would bring bnck: the same results. Ile stated that, gener
ally, insanity from this cause was of short duration, but not always so. 
Thomas Garret testified that in J anua.ry or February preceding the hom
icide, which was on the 13th of April, the prisoner came to his house in 
Camden County, apparently intoxicated; he bad been drinking very 
freely, and wa~ so tremulous that he could not cleo.n some furniture 
which he undertook to clean and which was bis occupation. Witness 
saw him catching at something ncaJ.· the fire, on one occasion, and asked 
him what he meant; to which he replied that his jaws were locked, and 
he wanted to get the tongs to unfasten them. One Wiggiustoo stated 

52 
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that he b::Hl known the prisoner in Currituck County; that in the fall of 
1854, be was at his house, and acted so violently as to make witness 
nfraid to trnst him alone. Ile was confined at witness' house for sev
eral days, and acted irrationally. 'Yitncss thougllt he was quite out of 
his mind. Prisoner had been drinking freely. Ile stated that before be 
began to drink, prisoner's behavior had been good. C. n. Brothers 
stated that he was the jailor to whose custody the prisoner ·wns commit
tccl on the night of the homicide; tbn.t he was perfectly rationnl that 
night; but that next day, rind for several clays, he was out of bis mind; 
that he talked strangely and incoherently. After a few days he became 
better arnl continued quite rational. 

The State in reply introduced the opinions of several witnesses, that nt 
the time he was taken 1 the pri~oner was quite saae; and many conver
sations were proved to show the fact. On the Sunday before, it was 
proved that he was rationa.l. 

It was insisted by the prisoner's counsel, that the presumption of 
sanity did not arise in this state of the facts; but that the prisoner was 
entitled to the contrary presumption of insanity; and that it devolved 
on the Sta.te to show Urnt the prisoner was sane when the act was done. 

Upon this point bis honor charged the jury "that to hold the prisoner 
responsible for his act, it should uppca.r that at the time of its perpetra
tion, he was sufficiently rational to distinguish right from wi·ong, and 
to know that what he was doing was in viobtion of the laws of God and 
man. H That the general presumption is that all persons are sane, until 
something is shown to the contrary. When derangement or partial in
sanity is shown, and tbere arc lucid inten·als, it is still necessary for 
one relying on insanity t3 show tlrn.t the act charged was done during 
this paroxysm of insanity." To this instruction the prisoner's coun:;el 
e.xcepled. 

There was a verdict finding the prisoner guilty of murder. Judg
ment of the court was pronounced , and an appeal to this court taken b}' 
the defendant. 

The Attorney-General, for the State. 
J. P. Jordan, for the defendant. 
NAsrr, C. J. -The efficacy of ::i. plea of insanity in shielding from 

punishment for crime; the necessity of drawing the dark picture of such 
a state of mind, and tracing out the minute and delicate shades of this 
sorest affiiction to which humanity is subject, is not required ntourh::rnds 
at this time. It is not denied thnt insnnity, to protect from punish
ment, must exist at the time tLic act is perpetrated. This is indoed the 
very substnnce of the defence; for however great the disease, and 
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in whnteYer form, if at the time the prisoner commits the net his mind 
is then capable of distinguishing bet ween moral right nnd wrnng, be is 
an accountable being, and comes within the operation of the law. ~fhe 
prisoner, a fortnight before the perpetration of the offence, had been in a 
state of delirium tremens, from which he was relieved by his physician, 
wlto cautioned him against indulging in the use of spirits. After that, 
he was proved to have bC'en in his right mintl; but a few days before 
on that which the tran'inction occmrcd, one witness thought llC was not 
in liis right mind. llis honor instrnetcll the jury ns follows: "The 
general pre:-;umption is thu.t all persons are sane until something is shown 
to the c-ontrary. 'Vhen dcr:rngement or partial insanity is shown, and 
there are lucid intervals, it is still 11eccss:ny for one relying on insanity 
to show that the net was clone when he wns laboring urnlcr this parox
ysm of insanity." llis honor then proceeds to apply these gener:il 
principles to the case before him, stating the grounds upon whi<:h the 
State rcliecl, and those U(lOn which the prisoner rested his defence, and 
winds up by leaving the question of sanity or insanity of the prisoner 
at the time of committing the act to the jury. 

This case is not one of permanent insanity, nor is it one of 1unacy. 
Mr. Russell l defines a lunatic to be ontl lnboring und ,;,· c species of 
dementia accidentalis vd adventitia, but distinguishable in this, that he 
is afllictccl by bis disorder, only at certain periods or Yicissitudes, hav
ing intervals of reason. 

It more properly ranges itself under the class of partial insanity, 
though strictly not so. Pn.rtial insanity imports that the person is in
sane on one or more particular subjects. 2 This species of insn.nity is 
termed monomania. Tl..ie derangement of the prisoner wns neither a 
permanent one, nor lunacy, nor strictly partial, but a tempornry one 
arising from the too free use of ardent spirits. It was temporary 1 for 
it lasted only during the time the effects of the spirits were upon him . 
It had not in his case reached that period when the mind becomes en
tirely destroyed. His physician cured him of the attack of delirium 
tremens, nnd stated that in most cnses the alienation of mind wns but 
temporary. It was shown thn.t after tlrn.t attack, and before the net wns 
committed, be wns restored to bis understanding, and th re was no evi
dence that delirium tremens existed after the time first spoken of. It 
was insisted by the prisoner's counsel, thnt the presumption of sanity, 
in favor of the 8tate, did not arise i but that the presumption of insanity 
did on behalf of the prisoner i and that sanity must be shown by tbP. 

l Hu&I!. Cr. Law, 7. 'ShelfordonLunalic!!-,p.6. 
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State; nt least that the presumption was not in favor of the State. This 
principle, if true, does not ::tpply to this case. Here was no lunacy; 
no recurrence of the disease at certain periods; but a temporary insan
ity, brought 011 hy the prisoner's own procurement, and in general, dis
appearing when the immediate can~e was rcmo\·cd . Drunkenness, in 
general, is no excuse for crime. 'When it is carried so far ns to cause 
delirium tremens 1 any act perpetrated under the delirium is excused, 
though the disease is but tcmpomry; and wLen continued so far as to 
dethrone reason altogether, the presumption of lri.w is removed; because 
the disease is then permanent; the law looks only to the state of the 
mind, and not to the cause producing it. 

llis honor is sustained in his general proposition by Lord lIAL~ . 1 

He lays down the doctrine more strongly than it is rlone here; and al
though we find it nowhere stated in the same terms, we find it nowhere 
contradicted in our elementary works on crimes. 

In this case, the general presumption of law was not removed, and it 
wa.s incumbent on the prisoner to show that at the time of perpetrating 
the offence. he was insane. 

After his honor bad closed his remarks, particular instructions were 
asked, as set forth in the case. His honor had already ginn the in
structions required. There is uo error. 

Per curiam. Judgment affirmed. 

IIERED!TARY INSANITY -EYIDENCE MUST BE NOTORIOUS. 

STATE v. C1mIST>rAS. 

[G Jones (L.), Hl.] 

In the Supreme Court of North Carolina 1 June Term, 1859. 

Ilon. RrCIIllIO~D l\I. PEARSON, Chief Justice. 

:: ;~~~~~;r ~~~;·:i~~rLE, ) Judges. 

Where Hereditary Insanity I;; offered as an excuse for crime, it must a.ppenrtha.ttbein· 
~anityactuallycxists in tbe1irisoncr; thatlti:inottcmporary, butnotonous,aodofthe 
l!lamcspeciesasotbermembersofthcfamilyha\•ebecoafllictedwitb. 

lNDICTllENT for murder tried before CALDWELL, J ., at the last Superior 
Court of Orange. 

l P.C.,'?ol. l,:U. 
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Evidence of Insanity. 

One ground of defence set up by the prisoner was insanity, and for 
the purpose of showing that it was a mal:idy hereditary in bis family, 
he offered to pro,·c by a witness that an uncle and brother were both 
insane. The Stale objected, and the evidence was rejected. The pris· 
oner's counsel excepted. 

The mother of the prisoner was introduced to prove insanity, and 
she testifiell that three weeks before the homicide, she was sent for by 
the prisone1·'s wife and went to aid in taking care of him. She said she 
fou nd him laboring under derangement of the mind; that she remained 
with him for two weeks, and during that time he often cn<lcavorccl to 
throw himself into the fire; that he seHral times tried to strip himself 
oakcd i that be tried to shoot himself; that he would run as though 
some one was pursuing him, and exclaimed that some one was pursuing 
him. She stated that he was always weak of mind. She further stated 
that while she was there, he occasionaJly went into the neighborhood and 
staid all night ; that she left him eight days before the homicide, nncl be 
then appeared composed, and had .been so a. day or two. She also tes
tified, that these fits recurred at periods for the last two years, nncl she 
did not trust him to manage her business, though lie and his family 
lived on her la.n<l, where she worked slaves. A witness testified that her 
character was good. 

Several witnesses were called by the State, who testified thnt they had 
known the prisoncL· for eleven, tweke, and thirteen years; some for a 
shorter time, and they concurred in the statement that be wa.s addicted 
to intoxication, but they nil believed him to be of sound mind. The 
court1 in charging the jury, said in relation to the mother's testimony, 
that where near rebti\"CS were witnesses, as in the Ca8e of a mother de
posing for her son, the law regarded such testimony with a jealous eye, 
and called on jurors to weigh it with many grains of allowance. The 
prisoner's counsel again excepted . The jury retired and remained out 
several hours. They ca.me to the comt-room at a late hour of the 
night, and made known that they could not agree upon a verdict, and 
asked for further iustructions. Thereupon, the court said to them, that 
if they differed in their understanding of the lnw as given them in ch urge, 
the court would re·ch:uge them; but if they differed about the facts of 
the c:ase, the court could not aid them . One of the jurors responded, 
tha.t their difference was about the question of insanity, and whether or 
not they should believe the prisoner's mother; whereupon the court re· 
pcatcd the charge above set out on that. part of the case, and told the 
j ury they were to judge of her evidence for themselves. 
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The prisoner's counsel then requested the court to charge the jury, 
that in passing on the mother's testimony, they hnd a right to con~dcr 
her demeanor on the stand, the consistency of her statements, and the 
fact that she had proYed n good thn.ractcr nnd might be believed. The 
court then said to the jury, that they were not bound to believe a wit. 
ness, whose character w:1s pro,·cd to be good, or disbelie,·e one whose 
character wus assailed, but that they were the con:::;tituted judges of 
how far a witness was to be believed. Defendant again excepted. 

To this statement, which is copied almost literally from the record 
sent to this court, is appended the following explanatory note: u It is per
haps due to the court to say, that if the clrn.rge is not in response to the 
instrnctions prayed, it was because the counsel who prayed the instruc
tions, and who spoke in a low tone of Yoice, wus not understood by the 
court." The prisoner was found guilty of murder, and upon judgment 
being pronounced upon him, appealed. 

The ~worney-General, for the 8tatc. 
Miller n.nd B. F. 1llo01·e 1 for the defendant. 
Pt-:AUSON, C. J.-Notme can rearl the reeol'd in this case without receiv

ing the impl'ession, that the instructions giYcn hy his Honor do not put 
the prisoner's case to the jury in as favorable a light. as through his coun
sel be requested, and had a. l·ight to request, of the court. After the 
jury returned and made known that the case turned upon the degree of 
credit to which the testimony of the mother of the prisoner was enti· 
tle<.1, his counsel requested the court to instruct them that in pnssingon 
her testimony, they had the right to consiclerhcrdemeanorOn the stand, 
the consistency of her statements, and the fad that she had proYccl a 
good chaarcter. This to sny the least wns not gh·cn, - in effect was re· 
fused, and we have the question: a. proper instruction is prayed for 
and refused. There is error. The 11erso11al explanation which hi~ 

HonoL· adds at the foot of the record , can have no bearing upon the le
gal rights of the prisoner. 

'Ve deem it unnecessary to notice the other parts of the charge which 
is excepted to, except to say the expression to " weigh with many grains 
of allowance," is a figure of speech, und seems to have been usecl in the 
sense of receiving with caution, or as his 1Jonor snys, with " a jl'alous 
eye;" and not in tbc sense tbat some abatement or deduction was nec
essarily to be made. 

The statement of the case is made up in a manner so unsatisfactory 
that we arc unwilling to exprr~s an opinion upon the admissibility of 
proof that an unele arnl u. brother of thl' prisoner were insane, which 
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was offered to show !ln bereditnry malady, as n circumstance tending to 

prO\·e the allegation that the prisoner was himself insnne. It. is a la· 
men table fact, admitted hy 'every one, that such maladies are hereditary; 
an<l it. would seem that proof of the fact that members of the family, so 
related as to hnse the same blood, arc or h:n·e been affiicted with a like 
mala<ly 1 is admissible as a circumstance, which aided by other circum· 

stances and proofs, would go to show the insanity of the prisoner, al· 
though, of C:OUl'S(', evidence of such hcrc<litary taint in the blood would 

only be one link in tho elm.in, and would not, hence, establish the fact; 
but the question, as to the policy or expediency of admitting such evi· 
dcnce in legal invesligntions presents many and very great difficulties i 
it is wrong to exclude what may lead to truth, and yet such evidence 

would in nmnherless cases lead to falsehood, and screen the guilty, in 
defiance of truth. On this account, we fin1l it in some degree, an open 
question in the legal authorities. Thus far the way seems to be clear; 

in order to render it admissible, the species of insanity alleged, and that 
which is offered to be proved iu respect to the members of the family, 

must be of the same character; and the instan('CS to be proven, must 
have been notorious, so as to be capable of being established by geucr!ll 
reputation, and not left to depend upon particubr facts and proof, about 

which witnesses mn.y differ, and the consequences of which would be to 
run ofi into numberless and endless collaternl is:sues; so that in trying 
the quc:.tion of the insanity of oue, the supposed insanity of a half 

dozen would be drawn in. In this case, the testimony of the prisoner's 
mother, in regard to his alleged insanity. is very ''ague and unsatisfac
tory, so far as it tends to show the character ancl kind of insanity with 

which she supposed her son to be afflicted. \\~as it temporary in its na
ture, like ma1tia a JJOt1i1 or fixed. derangement? So is the eddence 

which was offered as to the uncle and brother. Was that notorious, or 
only supposed to exist by a few? 'Vas it mania. a potu, or of a perma

nent type; and of the like character, so as to tend to show a.n bcredi· 
tary taint? On account of this vagueness we forbear to express nu 
opinion. 

Per Curiam. J udgnient 1'f'l'ersed. 
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EVJDENCE-lfURDER BY POISON-PRESENT !NSANITY-.TURY TRIAL 
NOT OF RIGHT. 

LAnos v. CoilllONWEALTII. 

[84 Pa. St.. 200.] 

In the Sup;eme Court of Pennsylvania, 1877. 

IIon. DA:"'IEL AGNEW, Chief J1utics. 
" GEORGE S11.rnswooo, l 
11 ULY~si-:s MERC'l"R, 

:,' ~~;\~~·~ 1~· ~I~~~~~~N, Judges. 
" \V,\IWE~ J. \VOODWARD, 
II JAM.ES P. 8TERHETT. 

l. Evidence- Insanity or Relatives. - Until there is some evidence of the 1ni11oner'a 
iu~anity, lhc court is no~obligcd to bear evidence o! the insanity oC bis rclath·cs. 

'·Murder by Poisoning -Evidence. - On a tri1tl !or murder by poisoning, the defence bcinginsauity,thc court!'uhminccl tothcjurytbefaetor thesnnltyorinsan.ityof the 
prisonero11tbedayhcpurchased thcpoi~onaswellasonthedayltwasadministered. 
Held, proper. 

:s. The Terrible Nature o!the Crime i~ no evidence of insanily. 
4., Pre11ent ln•a.nity-Jury Trial not o!Right. - Where the jury have found thl\t the prisonerwasnotlnsaneat llu:itimcor thcul't,nndaftervcrdi{'tprescntinsauilrisal

~:gucr~'. the trial of this plea by a.jury is not of righl,butrcstsin thediscretiouot the 

I:smCTME!'fr ot Allen C. Lares for the murder of bis fntller ~fartiu 
Lares. 

At the trial before MEYEns, P. J . , it appeared from the evidence that 
on tbe 31st of l\fay, 1876, the frunily of the deceased, consisting of him
self, his wife :Mary, bis children, Irvin, Alvin, Clara, Alice, the prisoner 
Allen, a grundcbikl, Flora, and a m::i.n named Moses Schug, who boarded 
with the family, all sat down to take supper; shortly tl1ereaftcr one af
ter another of those at the fable, in quick succession, were taken. sud
tlen1y and violently ill. The symptoms of nll were alike, differing, 
however, in degree, the mother, father, and Schug being most violently 
affected, and the smnJl child, Flora, and the prisoner the lenst. All the 
family were compelled to leave the tnble. This sudden attn.ck of sick
ness wo.s foliol't'ed almost immediately with ''omiting nnd purging, grip· 
ing pains, cold and clo.rnmy skin, and cxcessh·e prostration. From the 
effect of this sickness, Mnry Ann Lnros, the wife of l\Iartin Lnros, died 
at seven o'clock on the following morning, Martin Laros about one in 
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tbe afternoon, and Moses Sc.:hng on the following day in the afternoon. 
Two of the family testified as to the peppery taste on their lips and tongues 
and burning sensation in the throat produced by drinking the coffee at the 
supper, and two testified to a like sensation experienced from actual 
experiment with white nrsenic in solution. It was in e\·ideuce that all par
took of the coffee except, pcrha.ps, the prisoner. A post mortun examina
tion clbcovcred tra.cc~ of arsenic in the stomach of the deceased. In the 
cofke pot, whiclt bad Leen used by the family, a white sediment was 
found, which, upon analy!:iis, ·was discovered to be arsenic, and from ap
pearances, about four ounces and a half bad been deposited tl1erein. 
The analysis was ma<le by Dr. Mcintyre, a.reputable physician of Easton, 
and Mr. Davidson, of Lafayette College, according to the most 
approved scientific tests, and both pronounced the sediment to be ar
senic. It was shown that the prisoner, a cby or two before the poison
ing, had purchased in a drug store in Easton, of Dr. Voorhees, about 
four nnd a. half ounces of arsenic for the purpose, as he alleged, of kill
ing rats, and that at the same time he had bought a bottle of Brown's 
Camphoratcd Dentrificc. Tiie prisoner, subsequent to the poisoning, 
made declarations to witnesses about having made such a purchase of the 
dentrificc about the.time named, and the bottle was found in the house 
of the deceased. Ile also made certain declarations about the conceal
ment of money belonging to the deceased and Moses Schug, and money 
was found at the place indicated. William Schug testified, that in reply 
to a question as to what be meant by doing a deed of that kind, alluding 
to the poisoning, the prisoner said : "Bill, I don't know why I done it; 
I had no cause to do it 1 and I am sorry it is the way it is; but it is too 
late." It appeared that the prisoner was at home an hour or two pre
vious to the supper, and could have bad an opportunity to have depos
ited the poison in the coffee pot. 

The defence was that the prisoner at the time be committed the act, 
was ino;,ane, and therefore not criminally responsible, and much testi
mony was given in regard to his being subject to epileptic fits, and the 
effects therefrom on the mind of the prisoner. It was also attempted to 
be shown that there was an hereditary tendency to insanity in the family 
of the prisoner. The assignments of error were thirty-three in number, 
but those only nre noted here which arc pa.:ssc<l upon by this court. 

The seventh assignment was that the court errred in permitting Dr. 
Green to testify as to the knowledge and qualifications of Dr. Mcintyre 
to m::ike a chemic~1l analysis. · 

The eighth, in permitting Dr. Green to testify to the correctness of 
the tests made hy Dr. l\Iclntyre. 
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The ninth, in permitting Dr. Green, to testify whether the methods used 
by 1\Ir. Davidson to ascertain the exi:;tencc of arsenic:, were scientifi
cally correct. 

The tenth, in permitting Dr. Yoorhces to testify that the prisoner, be
fore the coroner's inquest, when under oath and suspected of the mur
der, admitted to him or in his presence thnt he bad purchased n. bottle 
of "Brown's Dentrificc n from him in Easton, similar to the one then 
produced . 

Tbe elernnth in permitting the Commonwealth to prove by William Bit
ters, the deputy constable, ccrhi.in admissions of the prisoner relating 
to the concealment of money belonging to his father and :Moses Schug. 

The assignments from the thirteenth to the nineteenth, inclusive, em
braced tbcfollowing offers of evidence, which the court refused. To pr°'·e 
by the brother of the prisoner that the paternal grandfather of the pris
oner acted in a rnannl'r indicating unsoundness of mind; to show while 
the prisoner wns a member of bis father's family how bis father edu
cated and brought up bis family with reference to religious and moral 
instruction and conduct; to show whether the treatment of the prisoner 
by the father and the rest of the family was kind or not; to prove that 
the brother of the prisoner committed suicide by hanging himself, with
out any apparent cause; to prove that the uncle of the mother of the 
prisoner is insane, and has been for years i to proYc that the brother of 
the prisoner's grandmother on his father's side committed suicide by 
banging himself, without any known motin~-all these offers as evi
dence for the jury upon the question of the insanity of the prisoner. 

The twentieth, that the court erred in refusing the defendant's third 
point, which was as follows: -

3. That the case of the Commonwealth, being one of circumstantial 
tes~imony, it must to a moral certainty exclude en.:ry otller hypotllesis 
but the one of the death of the deceased by arsenious acid through the 
criminal agency of the defendant. 

The twenty-first was the answer to the fourth point, which was as fol
lows: -

4. If the jury find, beyond a reasonable doubt, that Martin Laroe 
was poisoned by the defendant, and further find by the weight of the 
eYidence that at the time the act was committed the prisoner was in
capable of judging whether or not the particular act which occasioned 
den.th was criminal, or if he knew it was criminal, hut was impelled ~o 
the consequences, which he saw and understood, but could not avoid, 
and was pln.ced under a coercion from mental disease, which, while the 
results of the act were clearly perceived, he was incapable of resisting, 
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the verdict must be, "Not guilty by reason of ins:mity." Answer: 
11 So mut'b of the point ending witll the word 'crimin!ll' in the se\"Cnth 
line is aflirmed . The remnining part of the point is not aflirmed, as 
the e\·idcncc submitted to the jmy is not applicable to the legal prin
ciple (if true) contained in the part of the point." 

The assignments from the twenty-second to the twenty-sixth, inclusive, 
were the rcfu~als by the court of the following points of defendant: -

5. Thal murder by poison is only presumpti\·c murder in the first de
gree, and if, upon the whole of tbe evidcncl', the jury arc not satisfied 
beyond a reasonable doubt that the mind of the prisoner at the time of 
the act was so free from mental disease as to allow him to deliberately 
premeditate the death of the deceased, and they are satisfied beyond a 
rensonahle doubt of the poisoning of l\fartin Lal'OS by the defendant, 
the verdict must be guilty of murder in the second clcgrce1 if they 
should not find him not guilty by reason of insanity. 

8. If, from the e\·idencc in the case, the jury should find, beyond a 
reasonable doubt, that Martin Lnros died of poison administered by the 
defendant, but should have a reasonable clonht as to the sanity or in
sanity of the prisoner at the time of tl:c <.:om mission of the nllegcd act 
of poisoning, it is their duty to convict of murder in the second degree. 

9. The ability to distinguish between right and wrong in the parti<:u
lar act is not the sole test of criminal responsibility, and if the fact of 
poisoning having been found beyond a reasonable doubt, the jury are 
satisfied by the prcpon<lcmncc of evidence in the case that the prisoner1 

although cognizant of the moral quality of the act at the time, was not 
able to resist the impulse to commit the net by reason of mental de
rangement, it is their duty to render n. verdict of not guilty, by reason 
of insanity. 

11. If the jury are satisfied by the weight of the evidence that at the 
time of the commission of the alleged act vf poisoning the prisoner wns 
laboring under mental derangement, whether pal'tial or general, of n de
gree sunicicnt to h:we controlled his will, and to haYe taken from him 
freedom of moral action, the verdict of the jury should be not guilty, 
by reason of insanity. 

12. If, hy reason of mcntnl derangement existing nt the time, the de
fendant 11ad not power to coutrol the disposition to commit the pmticll
lar act, he is not responsible therefor, and the verdict must be not 
guilty, by reason of insanity. 

The twenty·seventb assigument was the following portion of the general 
charge: -

" There j~ no evidence in the case showing that if even Allen C. 
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Laros was at the time laboring under a general or partial insanity 1 he 
was ever subject to delusions or to homicidal mania, or that in conse
quence of such delusion or homicidal mania be committed the net with 
which he is charged. The only and remaining question is, was Allen 
C. Laros, at the time of committing the net, laboring under such n de
tect of reason from disease of the mind, as not to know the nature or 
quality of the act be was doing or if be did know it that he did not 
know he was doing wrong.'' 

The twenty-eighth assignment was the portion of the general charge 
following in brackets: -

"We have already stated to you that the defC'ndant is p1csumed to be 
sune. And the burden is on him to prove to your satisfaction that he 
wn.sinsane. rYou cannot, however, iufer insanity from the heinous and 
atrocious charattcr of the crime, or to constitute it as an element in 
the proof of aclual ins::inity.]" 

The thirtieth was tlie portion of the general charge following in 
brackets:-

" In either event, whether you find that the prisoner bad or had not 
epilepsy, it will be your duty to exn.mine all the testimony carefully, in 
all its details, to ascertain the condition ot Allen C. Laros' mincl from 
1872 up to the 3 lst of l\fay, 1876. You will ascertain how many at
tacks of com·ulsions he had, their force, character and duration, whether 
he bad any stupor or disorder of the mind immediately preceding or 
succeeding each connilsion, as well as theit• character and duration. 
You will ascertain what effect these conn1lsio11s Lad upon his mind, 
health, disposition, and temper. You will examine into all his acts and 
conversations as detailed by the witnesses, whether in the scliool-room, 
at home, in the highways, or wherever the witnesses placed him, up to 
the 31st of May last and immediately aft~rwn.rds . [Yon will compare 
the testimoDy of witnesses as to sn.nity or insanity, carefully scrutiniz
ing the !acts upon which they were founcl, and after ha,·ing exhn.usted 
all the evidence bearing upon the question of sn.nity and insanity, it will 
be i:or you to say whether or not Allen C. Laros has satisfied you hy the 
weight of the evidence that on the evening of the 31st of 1\foy, as well 
as on the day it is alleged that be purchased the white arsenic, he was 
insane and not criminally responsible for the commission of the crime 
chargccl against him.]" 

The jury rendered a ,·erdict of murder in the first degree. When the 
prisoner was called for sentence. his counsel fi:ed the following plea, in 
bar of sentence: -

"Now, the 30th day of October, A. D. 1876. the defendant being 
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present in courL, and being now asked here what he has to say for him
self why the court should not procee(l to judgment and execution upon 
the verdict of the jury for murder in the first degree, he by his counsel 
for plea in bar of the sentence of the court, saith that since the com
mission of the offence for which the defendant was indicted , and since 
the ver<lict aforesaid, 11e has become, and is now insane, and this he is 
ready to verify and prO\'e. 'Vhcreupon he prays judgment,'' etc. 

The district attorney filed the following replication: -
"And now, October 30th, 1876, the Commouweallh, by John C. Mer

rill, district attorney, for answer to the plea of the defendant why 
sentence should not be pronounced upon him, says that the said defend
ant bas not become and is not now insane, and the said Commonwealth, 
therefore, prays that the judgment of the law be pronounced by the 
comt upon the said defendant." 

To this replication the defendant's counsel demurred, on the 
grounds,-

!. That the district attorney touches no issue by bis replication and no 
mode of trial. 

2. That the replication should tender a trial by the country, being a. 
traverse of matter of fact. 

3. That it prays judgment of the com·t upon the question as a. matter 
of law. 

4. That the said replication is, in other respects, uncertain, informal, 
and insufficient. 

The court overruled this demurrer. 
The prisoner's counsel on the same day filed another plea in bar of 

sentence, which averred at the time of the charge of the court to the jury 
and nt the delivery of the verdict the said defendant was laboring un
der tempomry iusanity, produced by epilepsy or some other nervous 
disease, and was totally incapable of understanding and was actually 
unconscious of the proceedings attending the charge of the court, and 
the rendition of the verdict, and this be is ready to verify and prove; 
wherefore, be prays judgment, etc. 

The district attorney moved that thia plea be stricken off., for the rea
son that the matters therein alleged cannot now be beard, as they are 
without the jurisdiction of the court, which motion the court sus

~~. . 
The prisoner was then called by the court, who proceeded to inter

rogate him for the purpose of testing the question of his insanity. 
They then sentenced the prisoner to be banged. 
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The defendant then took this writ, the assignments of error being 
those heretofore noted, and the following relati\·e lo the procl'cdings 
subsequent to the verdict. 

31. The court erred in overruling the demurrer of the defendant to 
the replication by the Commonwealth to the prisoner's plea in bar of 
Lhe sentence filed October 30th, 1876. 

32. In proceeding to sentence the prisoner without directing o. trial 
of the question of his insanity, as raised by bis plea in bar or the sen
tence, before a jury. 

33 . In interrogating the prisoner for the purpose ot trying the ques
tion of insani ty 1 as raised hy his plea in bar of sentence. 

W. S. Kirkpatrick and Henry lV. Scott, for the plaintiff in error. 
J. O. Jlfertil. District Attorney, and Edward J. Fox, for the Com

monwealth. 
Chief Justice AGNEW delivered the opinion of the court. 
On reading these assignments of error the firat impression is that 

aome of them must be sustained. 
But a careful review of the testimony, running in its current and 

along with tlie bills of exceptions as they were taken, discloses that 
they are groundless. The case was carefully tried, anU the rulings fair 
an(l substantblly correct. In suc:h a case as this slight inaccuracies 
doing no substantial hurt to the prisoner, ought not to turn aside the 
course of justice. The desperate condition of offenders often leads to 
many shifts to escape. Insanity is a common resort, but the burden of 
its proof lies on the prisoner, and it is not every proposition be makes 
must be allowed, especially when it tends to mislead the jury. 

Some of the assignments were not proper and others pressed are not 
tenable. The objection to the question to Dr. Green as to bis knowl
edge of Dr. l\folntire's learning in the science of chemistry and his 
qualification to make an ::urn.lysis quantitative and qualitative is not 
sustained. Dr. l\Icintire bad testified to his own knowledge and ~om
petency and the tcs~imony offered was only confirmatory. The question 
related to Dr. Green's knowledge, as a matter of fact, deriYecl from 
observation . It was not a question of mere reputation, but of Dr. 
Green's own knowledge, acquired from full opportunity of observation. 
If I have seen a workman doing his work frequently, and know bis 
skill myself, surely, if I am myself a judge of such work, J can testify 
to his skill. 

The eighth and ninth assignments have even less ground of support. 
Dr. Green being himself a skilful expert, it was competent for him to 
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testify to the correctness of the tests used by Dr. !IIclntirc. as st~ted 
by him in his testimony. 

The tenth assignment i~ unsubstantial. It is needless to inquire into 
the competency of the testimony of the prisoner, before the coroner's 
inquest, when Dr. Voorhees himself testified to the fact admitted by the 
prisoner. The doctor sold him the bottle of dcntrifico when he sofd him 
the arsenic and identified the prisoner as the purchaser. Nor is it 
nC>cessary to inquire into the competency of the confession made to 
Wiiliam Bitters, relative to the concealment of the n1oney, refcne<l to 
in the eleventh nssignment 1 when it is proved that in consequence of the 
information, seard1 was made at the place described hy the prisoner, and 
the money founrl there. And admission not compet('nt as a coufcs!'\ion 
is admissible when il:s truth is proved by the renlation of the fac:t by 
search. 

The assignments of errorfrom the thirteenth to the ninteenth inclush·e 
may all be disposed of in a breath. They were all offers collntcrnl or 
secondary to the proof of insanity, and were not admissible until direct 
evidence of the prisoner's ins::mity bad been gi \·en. A court is not Uound 
to bear evidence of the insanity of a man's relatives, or evidence of his 
proper instruction in morals and religion, or of the kind treatment of 
his rclafo·es and friends, as grounds of a presumption of possible insan
ity, until some e,·idence has been gh·en that the prisoner himself has 
shown signs of bis own insanity. Now whC'n these offers were made, no 
evidence of his own insanity had been gi\'en. That he bad at long 
intervals before the week of the murdC'r su!ferecl spasms or fits of some 
kincl affecting him bodily is all that had been proved, hut no mental 
unsoundness has been shown. These offers were not renewed after 
evidence was gi,·en of an affection resembling epilepsy and a possible 
epileptic insanity. Inclecd the eddence of a possible epileptic insanity 
was so \vcak it would scarcely have been substantial error to reject the 
evidence a second time. It must not be forgotten that according totbe 
evidence, or e,·cn accorcling to common observation, epilep:.:;y is not 
commonly followed by insa.nily, until after "'long time from the first 
attack, !lll(l thnt the proof of epilepsy furnishes no immedi:ite presump
tion of insanity. There wns no error in the rejection of these offers 
when ma<le. 

The twentieth assignment is not supported by the fact asserted in the 
point. The case was not one wholly of circurnstantial evidence. There 
wns the prisoner's admission of his nc:t made to "'illiarn Schug. In 
:i.n:;;wer to Sehug:'s qlH~stion, what he !ll('ant hy doing a deed of thrt 
kind, he said: 1 • Bill, I don't know why I done il. I bad no cause to 
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do it, and I am sorry it is the way it is i but it is too late." The cir
cumstancc!i thcm':ieh·cs were very strong. The purdHlSC of the poi~on, 
its quantity, the quantity fouml in the coffee-pot and the facts attend
ing the poison were ";.'l'ry direct. 

The as:i ig111:1cnts from the twenty-first to the twenty-seventh inclusive 
are Slfbject to the 1amc infil'mity; the irnsufficie1ws of the evidence of 
insanity. The only possible question was Urn.t of epileptic insanity, ancl 
this the court ::mbmitted to the jury very fairly. It may be said of 
all these points in view of tl1e evideuiJe, they were abstract and unsub
stantial. 

The twenty-eighth n.ssigcment presents an apparent difficulty. Stand
ing isolated from the charge, it seems to be unsound. But taken in its 
proper connection and according to the meaning of the court, the lnttcr 
brunch of the sentence which contains the alleged error is not justly 
chargeal1lc with error. The court bad said, the only remaining question 
is upon the insanity of the prisoner, that he is presumed to be sane, and 
the burden is on him to prove to your satisfaction that he is ins!i.nc. 
Then the objected sentence follows: "You cannot, however, infer in
sanity :from the heinous and atrocious character of the crime, or to con
stitute it as an element in the proof of actual insanity.'' The court did 
not mean to say that when proof of insanity is given, the horrid and un
natural character of the crime will lend no weight to the proof i but 
meant only that the terrible nature of the crime will not stand as the 
proof itself, or an element in the proof of the fact of insanity. There 
is a manifest difference between th::tt which is actual eddcnce of a fnct, 
and tha".i which merely lends weight to the evidence which constitutes 
the proof. Thi s is a.11 the court meant. That part of the charge con
tained in the thirtieth assignment i:. not objectional when read with its 
context, and properly understood. The court did not say that the jury 
must find insanity on the day of the purchase of the poison in order to 
acquit On the contrary , the jury were instructed in severnl parts of 
the charge that the insnnity must ha\'e existed at the time of the com
mission of the offence. The paragraph containing the sentence objected 
to was employed in presenting the matters of fact relied upon by both 
sides as eddence upon the question of epileptic insanity previous to the 
time of the poisoning. The bet of sanity or insanity on the day of the 
purchase of the poison bad a Yery direct bearing on the fact of insanity 
when the poison was administered. Hence the court properly submitted 
the fact of sanity or insanity on both days as bearing directly upon the 
issue, but not as both necessary to an acquittal. 
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The Inst three assignments of error raise a single question upon the 
power of the court to inquire by inspection and per testes into the insan
ity of the prisoner since verdict. ·we have no precedents in this State, 
known to us, how the inquiry shall be conducted when such a plea in 
bar of sentence is put in. It seems to us, however, that no right of 
trinl by jury is involved in the question: A jury ha,•ing found a verdict 
~lgninst the plea of insanity when set up as a defence to conviction, sub
sequent insanity cannot be set up in disproof of the conviction. The 
plea at this stage is only an appeal to the humanity of the court to post
pone the punishment until a recovery takes pl:ice, as a merciful dispen
sation. 

The rights of the prisoner as an offender on trial for an offence are 
not im·olved. He bas had the benefit of a jury trial, and it is now the 
court only which must be satisfied on the score of humanity. If the 
right. of trial by jury exist at all, it must exist at all times, no matter bow 
often the plea is repeated alleging insanity occurring since the last v~r
dict . Such a right is inconsistent with the due administration of jus
tice. There must be a sound discretion to be exercised by the court. 
If n. case of real doubt nrise a just judge will not fail to relieve his 
own conscience by submitting the fact to a jury. 

The sentence of the Court of 0.1 er and Termincr is affirmed, and the 
record is ordered to be remitted, for the purpose of carrying the sen
tence into execution according to law. 

EVIDENCE-MENTAL CONDITION OF RELATIVES. 

HAGAN v. STATE . 

[5 Baxt. 615.] 

In the Supreme Court of Tennessee, Decenibe1· Tenn, 1875. 

EvJdenceotMentalConditionof Relatives . -On tho question or the pri1oncr'1 in· 
sanily,itwaserrvrtorcfu ,.cto pcrnut:iuiuqu1rylntotbomental condition otaanyof 
bl1lmmedinte rclat1vt!I. 

53 



834. Jo:VIOE.XCE AND ntACTICE. 

ll:lgan v. :State. 

ArP~AL from the Criminal Court of Dnvitlson County. 
Attorney-General Jleiskell, for the State. 
Bule & Williams, for the prisoner. 
LEA, Special Judge, deli,·erecl the opinion of the court. 
The pl:i.intiff in error was indicted in the Criminal Court ot Davidson 

County for the murder of R. M. Ric:bards, the seducer of liis sister. 
lle was co1wictcd of voluntary mnnslaughler and sentenced to two 
years in the penitentiary, from which judgment he has appealed to this 
court, and assigns sevcrnl causes of error for reversal. 

Upon the trial there vrns an attempt to show, and there was some evi
dence to show, the insanity of the plaintiff in error at the time of the 
killing, and Capt. "-m. Stockcll, a witness for the plaintiff in error, 
aftcrstati1ig that he was well acquainted with the family of the prisoner, 
was asked to st~tc what he knew in regard to the sanity or insanity of a 
brother of the prisoner. To this qu<'stion the Attorney-General ob
jected, and the court sustained the objection. If medical science has 
tlcLcrminccl auy one question more clearly than another, it is that insan
ity is hereditary. Ray, in his work on the .l\Icdical Jurisprudence of fo
sanity,1 says, ''that the hereditary character of insanity has long since 
passed into the category of established things." Blanford, in his treat
ise on In~anity,2 says" the first tendency which demands your attention 
is hereditary transmission, for it is of nll the most potent, and ought 
alwa.ys to be kept in view by those aware of its existence, whether 
medical men, parents, or gual'dians. Herc is a cause of insanity which 
cannot be got rid of - a part and parcel of the individual's constitu· 
tion and being." 

lf medical men, in determining the sanity or insanity of a party, in
quire minutely into the mental condition of bis immediate family, why 
is it that a court, seeking after the truth of the sanity or insanity of a 
p:irty, refuses to inquire after the mental condition of his ancestry or 
immediate family . While the science of law is hoary with age, yet that 
its great object and aim, it has never refused to avail iti:eif of all the 
menns nnd aids which any modern science bas demonstrated to be avail~ 
able in the investigation of truth. 

The question of the prisoner's insanity being before the court, it was 
therefore error to refuse to permit the inquiry into the mental condition 
of any of his immediate family. 

[Omitting a ruling on another question. J 
Reversed. 

2 p.133. 
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SPECIAL CHARGE-BURDEN OF PROOF- EXPERTS-NEW TRIAL. 

WEBB t•. STATE. 

(9 Tex. (App.) 491.J 

In the Court ~f Appeals of Texas, 1880. 

Hon. JOI-IN P. WmTE:, Presiding Judge. 

, :; j~,~~~ '~~"1~~~~.: } Jud(Jes. 

I. Insanity- Special Charge as to Reasonable Doubt not ReQ.uired .-Where the 
courtinslructsthejuryonthcgcneralusueofguiltthattbeprisoncrisenlilledtothe 
be~cfitofanyreasonallle doubt, it is not enor to rcluae to charge as to reasonable 
doubtspeciallywithregs.rdtotheissueofhissanity. 

'.!. Quantum of Proof. - The evidence of ins:\nity t o lvarrant an acquittal should be sum· 
cieutlyclcartocouvincctbemindsandcouac1enccsofthejury. 

3. MedicalEx-pertswhobavcheardtbewbole or the evidence, or to whom the whole of 
tbecvidcoceh!!.sbccnhypothct1callystatcd,maygivcanopinionasto1he1>anityofthe 
1>risoneratthetimein<1uestion;buttheycannotpreclicateano11i11ionou::i.11ythiugless 
than theentireev1dencewhetber11.ctu:1Jlyorhypothcticallyprcscnted. 

4. NewTrial -Surprise. -That nu expert witness by the defence has testified contrary 
toexpeelationisnoreasonforauewtrialoutllegroundof.surprise. 

APPEAL from the District Court of Fort Bend. 
Hon. W. II. BUCKHART, presh1ing. 
The indictment charged the appell:int with the murder of Charles R. 

Foster, in Gaheston County on September 2, 1876. Ile was convicted 
of murder in the second degree, and sentenced to forty years' imprison
ment in the penitentiary, but the com·iction was set aside on appeal. 1 

On the case being remanded be was again put on trial. His defence was 
insanity, to support which several "itnesses testified. Verdict, guilty. 
Appeal. 

.Arthur P. Bagby, for appellant. 
lV. B. Dunham, for the State. 
"\Vmrn, P. J. -
[Omitting a point of practice.] 
Two questions are submitted. by bills of exception, with reference to 

the expert testimony introduced on the trial. Dr. Stone, a medical ex
pert, who was present and heard the testimony of the other witnesse~, 
was inlroduced and examine<l by defendant upon the subject of insan
ity, the principal defence relied on. On his cross-examination be was 
asked by the prosecution: ''From the testimony of Frnnk Pool, was the 

l 6Tcx. (App.) 596 
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condition of defendant's mind such that he could 11ot clistingnish right 
from wrong?" to which he answered, over objccLion of dcfendnnt, 41 I 
do not think it was." Defendant asked that the auswcr be withdrawn 
from the consideration of the jurv, which was also refused, the court 
stating that ''the defendant might ~ask the doctor's opinion, based upon 
the entire case if he saw fit." 

Mr. Wharton in his work on Criminal EvidP.nce states the rule thus: 
"'Vbcn insanity is set up by n. defendant and denied by the prosecution. 
an expert cannot be asked his opinion ns to the evidence in the case as 
rendered, not only because this puts the expert in tllC place of the jury, 
in determining as to the credibility of the facts in evidence, but because 
the assistance thus afforded is in most trials illusory, experts being 
usually in conflict, and the duty devolving on tbe court and jury of 
supervising the reasoning of experts being oue which can rarely be es
caped. It has been said, however, that when the facts are undisputed, 
the opinion of an expert can be asked as to the conc'usions to be drnwn 
from them, and as to the conchtsions to be drawn frorn the testimony of a 
particular witness, and it is settled, that experts of all classes may be 
n.sked as to a hypothetical case. But if the facts on which the hypoth
esis is based fall, the answer falls n.lso. Nor can an expert be asked as 
to an hypothesis having no foundation in the evidence in the caee, or 
resting in statements made to him by persons out of court." 1 

In People v. Thurston, we find a mumbcr of authorities collated 
and cited upon this subject, which as there given we reproduce. It is 
there said: ''The general i·ulelaiddown byPhillips2 is, tTheopinionof 
medical men is evidence as to the state of a patient whom they have seen. 
Even in cams where they luwe not seen the patient, but have heard tbe 
symptoms and particulars of his case described by other witnesses at 
the trial, their opinion on the nature of snch symptoms bas been prop
erly admitted. Thus on a question of insanity medical men have beeu 
permitted to form their judgment upon the representations which wit
nesses upon tbe trial have given of the conduct, manner, and general 
appearance exhibited by the patient. ' Upon tbe discussion which took 
place in the English House of Lords in 1843, in consequence of the ac
quittal of 1\fcNaghten for the murder of Mr. Drummond, tbe following 
question all'longst others, was propounded to the judges in relation to 
the defence of insanity, viz. : Cun a medical man, conversant with the 
disease of insanity 1 who never saw the prisoner previous to the trial, but 

who was present durmg the whole trial and the examination of all the 

l\Yha r. (·r. E\• , scrt. 418. 
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tritnesse3, be asked his opinion as to the state of the pri:::>oner's mind at 
the commission of the alleged offence, etc.? To this question an affirm
ative answerwasgiYen. 1 The form of the question above gi,·en clenrly 
indicates that the medical witness must hear the whole evidence in order 
to qualify him to give an opinion. So, in Rex v. Searle,2it was held that 
a medical ma.n 11.:ho liacl hearcl the trial may be a!:ikcd whether the facts 
proved ishow symptoms of insanity. Here again the medical witness 
must h3\'C heard the whole of the evidence." 

So in JlcNaghten's Case 1 3 it was held tliat a medical man td1rJ had 
bee ii vrese1it in, court anrl heard the evidenc:e m:1y be asked whether tlle 
Ji..,1·ts stHted by the witne~se~, supposing them to he true, show a state of 
mind incapable of distinguishing between right and wrong. Herc 
ngain, it is quite apparent thnt the witne~s heard the whole of the cYi
dcnce trnding to pro\'e insanity. So, in Cbitty's Medical Jurisprn
dcncc,4 the rule is laid down thus : '·The opinion of medical witnesses 
who h::we seen the alleged lunatic, is unquestionably admissible, and 
though they have not seen the lunatic, yet their opinion, after hearing all 
the evidence, whether or not a person bm·ing so nctcd, and evinced s11th 
delusions, ought to be deemed a lunatic, it seems, is admissible." The 
conclusion is thus summed up: " It would seem to be a just inference 
from the reason of the rule that the medical witness should be in pos
session of all those facts tending to prove insanity before he should 
give an opinion ncgati\'ing insanity. His opinion on half the facts of 
the case 011 which the jury are to decide the cause must be utterly 
worthless, for it may well be that the same witness, with all the facts 
before him, would pronounce a very different opinion. " 5 

In Lake v. People,6 it is said: "Although the opinions of experts are 
admissible evidence, yet it must be on a gi\'en statement of facts; and 
the fac:ts on which the opiuion must be admitted must be all the facts 
re lied upon to establish the theory which it is supposed these facts sus
tain. E\·erv witness would otherwise come to a. different conclusion, 
nnd the sa~e witness, testifying on one-hnlf the facts, might give ns his 
opinion that they indicated snnity, while the other half would satisfy 
him of the prisoner's madness." 

We think the true rule is a.s summed up in Sharswood's note 1 top. 
27, 7 of Russell on Crimes: ''As to medical experts, they may state their 
opi11ion upon the whole evidence, if they have beard it all, or upon a 

! 17M~~:it~~;:· Law, 29. 

J 10 ('l. .t. Jo~in. 200. 
1 Jl.300. 

~ People "· Thuraton, 2 Park. Cr. 13',. 
135. 

• l Park. Cr.657. 
79tbed. 
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hypothetical statement which is in conformity with the whole evidcncr." 
All authorities agree thnt it is inadmissible to permit an expert to give 
bis opinion upon anything short of the whole evidence in the wse, 
whether he has personally heard it or it is stated to him hypothetically. 1 

"The proper mode of eliciting this opinion is, in substance, this: Pre
mising that the expert sbn.ll hnn:• attended the whole trial, and shall have 
bear<l all the testimony as to the facts and circumstances of the case, 
and that he is not to judge of the Cl'edit of the witnesses or of the truth 
of the fact~ testified by others (which arc questions for the jury), the 
proper question is this: '1f the symptoms and indications testified to by 
the other witnesses are proved 1 and if the jur_r are satisfied of the truth. 
of them, whether in bis opinion the party was insane? ' "2 

·w·c find Dr. Stone's evidence set out in the statement of facts as fol
lows: "Dr. Stone, for defence (expert), testified that he had h~ard all 
the testimony in the case, and sai1l that, not being a juror, he asked the 
court to excuse him from replying to the question whether the testi
mony established in his mind the sanity or insanity of the accused at the 
time he killed Foster; and the court excused him from answering. 
That he had heard no evidence of the insanity of the accused that coukl 
not be explained by other causes, such as indulgence in drink or d1·
bauchery . From the evidence of Pool alone, he would not L:.we con
sidered ·webb insane. He belie,·ed the mind of Webb, at tl.te time the 
particular offence charged was committed, to have been more or less 
distracted from some cause, but not to that extent as to relieve him en
tirely from responsibility." 

The witness had hem·d all the testimony in the case, and did not be
lieve defendant insane. This opinion, founded upon the whole testi
mony, must have inclurled, and did include, the eYidence of the witness 
Pool. If it did, then bow conld any injury result to defendant by ask
ing- and that, too, upon cross-examination-the opinion of the wit
ness upon the testimony of Pool alone? 'Ve confess we cannot conc:ei,·e. 
It would have been otherwise if the expert ha.d not beard and formed his 
opinion upon the whole case, for in that case the question and answer 
would have been not only improper, but illegal and inadmissible. 

One of the grounds of the motion for new trial was that defendant 
was misled and taken by surprise at the testimony of Dr. Stone i be
cause after all the testimony of the witnesses who were examined was 
beard 1 defendant's counsel withdrew with the experts, Dr. Stone 

~Sec the editor'!' note to Bovard t:.State, 
lMorriss' Cr. Cas.6JO,withautborities. 
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amongst them, to ascertain their views on the question of sanity from 
this evidence, nnd wQether there wns occasion to introduce other evi
<lence which they hnd on the subject, and that Dr. Stone, with the oth
ers, expressing him&elf satisfJcd from the cYidence adduced that 
defendant wns insane, tlaey cl id not introduce such other testimony. 
This ground of tile motion is supported by affidn\'its. The court did 
not err in overruling ti.tis ground of the motion. It is not shown tbnt 
any npplica.tion was made to the court for permission to introduce these 
witnesses after Dr. 8tone had tcstifJcd, which could and would have 
been permitted by the court in case it hn<l been made to appear that it 
was nccP-~s:wy to the due administration of justice.' Nor is the motion 
strengthened by the allegation that upon a. new trial the defendant will 
he able to procure other eminent scientific medical experts whose opin
ion upon the evidence will be different from that of Dr. Stone. Being 
surprised at the tcl!itimony of his own witness, defendant should have in
voked the ~id of the statute, which proYitles thnt "n continuance may 
be grnnted on the application of the State or defendant after tlle tria.l 
has commenced, where it is made to appear to the satisfaction of the 
court that, by some unexpected occurrcnc:e since the trial commenced, 
which no reasonable diligence could have anticipate<l, the appellant is so 
taken by surprise that a foir trinl cannot be bad; or the trial may be 
postponed to a subsequent day of the term."~ "Surprise is not one of 
the grounds for n. new trial in felony cases, all of which grounds are 
prescribed by the statute." 3 

The most formidable question in the case under consideration grows 
out of the refusal of the court to give in charge to the jury a special in
struction requested as follows: " That if the jury entertain a. reason
able douht of the sanity of the acc:usell at the time he shot Charles 
Foster, they should acquit him.,, Upon the issues of sanity and insan_ 
ity the gencrnl charge given followed almost litcra1ly the law enunciated 
in Webb v. State 1

1 and which was but n. reproduction of the doctrine 
upon tllat subject, as dec.:bred in 2 Greenleaf on Evidence. 5 After 
making an appropriate application of these rules of law to the facts, the 
jury were further charged : " It is your pro"incc to determine, from all 
the evidence in the case, whether the defendant was sane Ol' insane. 
Every defendant in a criminal case is presumed to be innocent until bis 
gnilt is established by legal evidence, beyond any reasonable doubt, 

l Code Cr. Proc., Cart. 861. 
2 Jd.,nrt.568. 
2 Jd., art. 777; Walker v. Stnte, 7 Tex. 

(Ap1i.) 26l; Higginbotham v. Siatc,3 Tex. 
(App.) ~47. 

• 5Tex. (App.)596. 
6$ects.372,3il. 
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and in n case of a reasonable doubt as to his guilt be is entitled to be 
acquitted. Therefore, if you have any reasonable doubt of the guilt of 
the defendant, under the evidence in the case and the law as herein 
given you, you will acquit him." Here it will be seen that the court 
bad charged the reasonable doubt fully with regard to the whole case 
made by tbe evidence. Was the defendant entitled to, and was it in
cumbent upon tbe court to further charge, in addition, the reasonable 
doubt, specially with regard to the issue of bis sanity? 

In this State this question has nm·er heretofore, so far as we are 
aware, been directly adjudicated. If we look to the English decisions, 
or the decisions of the other State comts, we find much contrariety of 
opinion upon the subjed i some courts holding that the burden of 
proving his insanity rests upon the defendant who interposes it, and that 
he is in duty bound to establish it as an independent fact, beyond all rea
sonable doubt; others hold that tbe fact must be established by defend
ant, but neecl only be shown by a preponclernnce of evidence as in civil 
cases, sufficient to overcome the presumption of sanity, and not neces
sarily to the exclusion of the reasonable doubt; whilst others again -
and these may be classed as of the modern, or progressive school
insist that, inasmuch as the burden of proof never shifts from the State 
in any criminal case, but rests upon her to establish ernry element 
necessary to constitute the crime allegetl, and inasmuch as the question 
of a defendant's sanity enters into and tends to controvert the most im
portant constituent o-f crime, to wit, the criminal intent, - that, there
fore the State must affirmatively establish the fact of sanity beyond a. 
reasonable doubt,. Those curious to investigate these different theories 
and grounds upon which they rest, will find the authorities collated and 
discussed in Bovard v. State, and the editor's notes to the case,1 and 
in 2 Bishop's Criminal Procedure, 1 and Wharton's Criminal Evidence.3 

Our own Stnte, in the plentitude of her mercy and humanity, follow
ing the generous dictates of all human and divine law, declares that 
"no act done in a state of insanity can be punished as an offence," 4 

and in the definition of murder provides that it must be the act of one 
" of sound memory and discretion." These two principles are, how
ever, subordinate to another, which is a postulate in estimating all hu
mnrt-action from a legal standpoint, and that is that every man is 
presumed to be sane until the contrary is made to appear. This pre
sumption of sanity is one of the maxims of the law. To such an extent 

I lMorris'Cr.Cas.818. 
•(3d.ed.)seols.Gfi9to673, inclusivc. 

a (8th ed.) seet.335,dtJ~q. 
• PcnalCodc,art.39. 
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is it indulged, even in cnses of murder, that "the indictment makes no 
mention, that the accused is of sound mind, even when drawn on a 
statute which bas the words ' of sound memory and discretion.' For, 
though sanity is essential to crime, it is sufficiently charged in the al
legation of tlie criminal act, being the prim,ct.facie condition of man
kind." 1 And so also " the authorities agree and properly, that in some 
way the presumption of sanity attends the proven acts of the prisoner, 
operating with sufficient force to create against him aprimafacie case.'' 2 

Such a case is more than a prima facie; it is a positive case. 
To us it appears needless to dispute as to how or in what manner this 

presumption is to be rebutted nod overcome. It is self-evident that if 
no issue at all of sanity is raised by the evicfonce introduced by the 
State, nor by that produced in behalf of the defendant, then the posi
ti\·c case (primafacie, as it is called by Mr. Bishop), established by the 
State, should and will rightfully carry co1wiction with it by virtue of 
the presumption. But if beyond this presumption of sanity- if be
yond the positive, not alone J>rimafacie, case attending the proven acts 
constituting the crime- it still devolYes upon the State to show ntfirm
ath·ely the existence of sanity beyond a reasonable doubt, then it seems 
to us that it necessarily follows that this proof must be made in aH 
c::tses, irrespective of whether the issue grows out of the e\;clence or 
not, and consequently that the virtue of the presumption becomes a de
lusion, and aprimctfacie case without this proof an utter impossibility. 
The folly of such an argument is its own most appropriate answer. 

Suppose, however, that the sanity of the defendant does become a 
question-whether from the evidence of the State or that adduced by 
the defendant- should the State show the sanity or the defendant the 
insanity beyond a reasonable doubt? Admit, for the snke of the argu
ment, that the duty devoh·es upon the State, bow is the judge to charge 
f11lly the law applicable to the suOject? In terse, plain and comprehen
sive terms he could not, perhaps, better express it than in the following 
l:mguage, viz.: "The law presumes every man to be sane until his 
sanity is established beyond a reasonable do\lbt." This, it mny be said, 
is an absurdity. Grant it, and yet the absurdity will rest where it prop
erly belongs, with those maintaining the proposition that the State shnll 
prove sanity beyon<l a reasonable doubt. 

\Ve do not deem it necessary or incumbent upon us to unravel or at
tempt to answer the misty mazes and the metaphysical disquisit;ioos in
dulged in by the opposing theorists about sanity being essential to 

I 'l BiEh.Cr. Pr. (3d cd.),SCN.Gro. : id., scct.6':'2. 
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criminal intent, and criminal intent being essential to punishable crime. 
nor their equally abstruse and obscur<' "icws a:s to which side bas the 
burden of proof when the sanity of the defendant, from whate\·cr 
cause, acquires :l status in the case. The attempt would be as useless 
as profitless in our view of the question. 'Ve arc free to admit that the 
defendant is not bound to plead his insanity specially, nor that be may 
not show it under 11 a plea of not guilty i " still this does not settle it 
that the burden of proof is either on the State or the defendant. Until 
the Legislature definitely declares a rule, the question will still, perlrn.ps1 

remain in doubt as to where the burden of proof rests. 'Ve think it 
is unnecessary that we should determine it. Oftentimes it OCl'urs in 
law, as in ordinary human trnnsactions, that between opposing theories 
and opinions there is a middle ground, which, once attained, will lead 
to safe and satisfactory results. '' In m .. edio tutissimus ibis.'' And so, 
in our opinion, in regard to this question of sanity in criminal cases. 
l\Ir. Bishop states this middle ground. Ile says: "The doctrine of 
principle sustained by a large part of our courts, and rapidly becoming 
general, is that, as the pleadings inform us, insanity is not an issue, hy 
itself, to be passed on separately from the other issues i but, like any 
other matter in rebuttal, it is involved in the pica of not guilty, upon 
which the burden of proof is on the prosecuting power, the jury to con
vict or not, according as, on the wbole showing, they are satisfied or 
not, beyond a reasonable doubt, of the defendant's guilt." 1 And Mr· 
Wharton says: "At tbe same time, if the defence goes to negative 
malice, and malice is an essential part of the case of the prosecution, 
then, if on the whole evidence, there be a reasonable doubt as to mal
ice, there should be an acquittal." 2 

It is a noticeable fact that those who insist that the doctrine of rea
sonable doubt applies to the question of sanity, because insanity is an 
attack upon the integrity of the criminal intent which the State is always 
bound to show affirmati\'ely are also forced into the position that it is 
not a distinct substanti"e issue upon which the defendant bas the bm
den of proof. In other words, they claim that it is a part and parcel of 
the whole case made by the State ; one which she is bound to establish 
beyond a reasonable doubt, o.nd one which, when she has established it 
on the whole case beyond a reasonable doubt, is not sufficient, because 
she hns not established it beyond a reasonable doubt when applied to 
the question of sanity separately and alone. The inconsistency is in 
giving to a part a prominence sufficient to defeat the whole of which it 

12Ilish.Cr. Pr.,sect.673 ~ Whart.Cr. Ev.,aect336. 
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is but a part, and iu insisting that a part shall control the whole instead 
of being only considered with and included in it. 1t will not do to sny 
Lbat the reasonable doubt, independent of the whole ca~e, applies nnd 
must be given to each and every element going to make up the cotpus ol 
the crime, nnd failing to do so that the <.:barge would be insufficient; 
because such a l'ulc would lead to unncc('s:sary and pcrbnps interminable 
confusion, and in a case of circumstantial evidence, for ini:;tance, it would 
be necessary to charge it "ith reference to each isolated fact in a chain 
of facts esseutial to the exi-.,tence of tbe main fact. No one, we sup
pose1 will contend that this is requisite. Speakiug of the defence of 
.an alibi in the case of lVulker v. Stale, Chief Justice ROBERTS says: 
" IL is not n defence at all in any other sense than as rebutting evidence 
tending to disprove the fact alleged in the indictment, that Walker 
killed Butler, the burden of· prnving which allegation rests on the Stale 
throughout the whole trial." And again: "The rule of law is that 
such e\'idence of an alibi should only be of such• weight as to produce 
upon the minds of the jury a reasonable doubt of the fact nffirmed by 
the State, thut Walker was the man who shot Butler." 1 In the case at 
bar, the evidence of insanity was no defence, sa\·e as it lenclecl to rebut 
or destroy the criminal inlent wilh which 'Vcbb shot nnd killed Foster, 
ancl it should only be given such weight as would produce upon the 
minds of the jury a. reasonable doubt, not of "'ebb's sanity, but of the 
fact affirmed by the Slate, which was that Webb killed Foster with 
criminal intent, and under circumstances constituting the crime mur
der. 

In a general ,·iew of the case, we think that, no matter upon whom 
the btmlen rests or how the proof is adduced, the evidence of insanity, 
t1J warrant an acquittal, should be sufficiently clenr to convince the 
minds and consciences of the jury; because the law requires that, 
·' w'.:len the defendant is ncquittcd upon the ground of insanity, the jury 
shall so state in their verdict." 2 

Our conclusion of the whole matter is that the charge of the court 
was a sufficient exposition of the law of insanity, and that, having fully 
charged the law of reasonable doubt, as to the whole case, tb.c court did 
not err in refusing the special requested instruction. 

We have been unable to see nay error in the proceedings had on the 
trial which requires a reversal of tb.e case, and the judgment is therefore 
affirmed. 

.Affirmed. 

'-'ZTcx.soo. 
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Ilc;RT, J., dissents upon the proposition that no error was committed 
in refusing the special instruction, and refers to his view in the cnse of 
King v. State, decided at the present term, post. 1 

1 At the same term \vith JP'ebb v. State, down a rule which I give you in charge; 
the cn:-c o f Kingv. State, !l1'cx. (App.)515 that is, he says: '.\sa!candrea11onabletcst 
(1880) ,,volSconsidcrcd. InKi11gv. St<llethc in all ca~es would be, thnt whenever it 
prisoner was rnclicted for shooling JI.\\'. shoulda1>11car,fromalltheevidente,Urntat 
Harrington, on March~. 1880. The defence the time of <loing the act the p1·isoncr was 
wasinsanity,buthcwnsconvictedotmurder nototsonnd mind, but alfl'Ctedwilh insan
in the first dcgreeandscntencedtodeath. ity, and ~uch affeclion w11s the emcient 
:rhceharge ot1hecourt1irescntcdthelawot causeot1heacl,andthathe,vould11othave 
insanity ns follows: "Youha\'e seentrom donetheactbuttorthataffection, he ought 
the definition ot murdcr,inaformcr partof lobe acquitted.' For,insuchacase,reason 
'this charge, that one of thcingredieutsot would be at the time dctbroned,and the 

~1~\~i~~~,;~n~:t Ll~:t ~l;e, :oc:~~nn~i~~~t!nod ;11~~ ino;'e~~t e~,:t~ci~~~~~~~~e;s~ :;~~~n~le ~':~~~: 
crction.' The law is that no nctdoneina tcctionot insanity must be of such a degree 
state of insanity can be punishedasnnof- aslocreateanuncontrollalilcim1rnlsetodo 
fence. On the trial of every criminal action, the act charged, by O\"CtTiding the reason 
when the facts have been prO\'Cd which coo- ancl judgment aud obliterating the sense of 

~~~~\~~at~1:t:::~~~~is~t t~1:v~!~~= o~Jlc~~cut~~ ~if::~ea11:~\,~:.0:rg~~~~e~~:1~:~~:~:1111 ~·i~(;~tu;~~ 
stances on which he relics to excuse or wrong as to the parliculnr act done. 
justitytbeactchargeclngainsthim. E\'ery Whether the insanitybcgeneralorpartial, 
person charged with crime is presumed to whether coutinuous or periodic:i.1,the de· 
be sane - that Is, of sound memory nnd dts· grce ot it must have been sumciently great 
crclion. Jf,underthelawofthiscbargennd aatohavecontrolledthewlll otthenccuscd 
the testimony of the witnesses, the guilt ot and to h:tl'e taken Crom him the freedom of 
thcdeicndant hasbceu established beyond moral action. Whenreasonccasestoha\'e 
a reasonable doubt, it deYolvesonthede· dominionoveramindproventobediseascd, 
Ieodanttocstabli shhissanityatthetimeot itthenreachesthcdegreeofinsanitywhere 

~:,~~~.~:!'\~~~~ 1::~;~~s~~~~t~ ~o excuse him· ~~ii~:;~~ \~~:~:,~i.b1i~~t~11:e~>:cr~o:•~d0:;~~~~1~: 
''Thatistosay,lheburtlcnof prooftoes- ment,nolongcrexisls . "·hetherthatdegrce 

tablish his plea ot insanity devolveaupon ·ofinsanityexistedatthctimeof the alleged 
the defendant, as every person hi presumed homicidc,withthedefendaut,is the impor· 
to be of sound mind until the contrary is tantquestiononthisissneforyourconsidcr· 
sbownbyproo1. If thcStatehas,asbetore at!onanddeci1ion;Hbeingpurelynquestion 
explained,pro,·edthe factswhich constitute of fact, to be determined by you from the 
the offence charged in tbe bill of indict· testimony. It itwnstruethat thedefeud-
ment, your next inquiry will be, has the ant took theliteoftbedcceased,andatlhe 
defendant established by proof his pica.or time the mental and tJhysical machine had 
insanity,orhasitbecoestablishedbyproof sliptJedthecontrolofthedefendaut,orif 
from any source? If he has, the law excuses some controlling mental or 1ihysical disease 
him from criminal liability, and you should was in truth the acling power within him, 
acquit him. The question of insanity of the which he could not resist, and he was im· 
defendanthasexclusivereferencetotheact pelledwithoutintent,reasonorpurpose,he 
\Vith which he is chargcd,aud the time of wouldnotbeaccountabletothelaw. If, on 
the commission of the same. If he was sane the other band, he was of sound mind,capa· 

:,~ ~~ca~11:1~a~flet~~ t~~e~::~~si~\: ~! ~~se1~~i::::i :~~~1i~;i:s;~~n~:n~:i:~~~~!!:e\\~r~~;, =~ 
condilion,withreferenceatthetime to the knowrng the consequences of the act, and 
crime charged, it is peculiarly a.question of had the mental tJOWertoresist and refrain 
fac1,1obedecidedbyyou, from alllheevi· from evil, his pleas of insanity would not 
dence in the case, before the act, at the avail him as a defence. You will remember, 
lime, and afler. A learned judge has laid in the definition of murder in the first part 
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CHARGE MUST BE SPECIALLY DIRECTED TO DEFENCE MADE-DE
LrRIUM TREMENS-TEST. 

ERWIN v. STATE. 

[10 Tex. (App.) 700]. 

In the Court of Appeals ~{ Texas, 1881. 

Hon .• Jon:-< P. W111TE• Chief Justice. 

:: j'_~;~~s '~t;11~1~r~, ~ Judgt!. 

1. Delirium. Tremens is a species ot insanity. 

2. D elirium Tremens is usually the result of a disuse ot intoxicanls by an habitual drunk· 
ard,butiLmayensuefromcasualdrunkenness. 

3. - Court Should Charge Specially as to this Defence.-The defence being delir 
iumtremen!f,andtherebeingevidencctendingtoestablisbit,the court should charge 
speclallythepriociplesotlawapplicabletothisdcfence. 

4. - Particular Right and Wrong Test. -A chnrge which rnnkes the test ot insanit y 
depend upon whether the prisoner kiurn• right from wrong ge11erally instead of wuh 

respecttotheactfor which he Is indicted, ls erroneous. 

5. Slight Evidence. - However sllghtly !he evidence may tend to establish a defence, the 
court should charge the law a1>pllcable to that defence. 

APPEAL from the District Court of Tarrant County. Tried be!ore 

Hon. A. J. llooo. 

orthischarge,ltlsma•leflneesentialingre· there would be wanting the necessary in· 

dientot murderthntthe1)erson,t0Ueguilty gred1ent ofe\•ery crime-the intent nncl 
of that crime, must be one of •sound mind pur1101e to commit il. As before stated, 
and disnetion ;• the meaning of which is, every peraoo charged with crime is pre-
that he must have capAclty andreasonsut- sumedto besane,audthe burdenot11roof, 
8cienttoe11ablehim todistinguishbetwee11 toestnblish the defence ot insanity, de-

rightaudwrongas to the particular 1wthe volvesonthedcfendant. ltisootnccessa1.,. 
is then doing. /l.lthoughamanmaybelll.bor· that the Insanity of thedcfeudnntshouldbe 

ingunderpartittlinsanity,ithestilluudcr- establishedbeyondareasonubledoubt;lt 
stands the nature andcharacterofhlsact lssumc1cutUit be established toyour i:at· 

l\Dditsconscc111ences ; ithehnsaknowledge isfnctlon,bythe,'f"eightor1>rcpondernnceot 
t1111titiS\HOn~andcrimi11:il,nnd mindguf· evidencc,-such and so much proof as 
flcient to apply thatkno.,ledge to his own reasonablyi:atistlcsyouol the exi:;lence o r 
case,andtoknowthatit hedoeatheact he Insanity at the time. 'l'oascertain the con 

wi!J do wrong and rece ive pnn1ehment, 1ucb dition of lhe delenclnnt's mind at the tune u! 
partial insanity Is not s uftlcient to exempt the killiug,youshouldlooktothecondition 
him from responsibility for his criminal of his mind before that time-bis conduct, 

acts. nut ii the mind was in a diseased and acts and all the surrouod111gs-aseertai11, 1f 
unaoundstateto1mchahighdegreethatfor posi:ible,whether hi• mental condition was 
the time bemg it overwhelmed the reason, sul'h ns to enable him to know he was doing 

conscience :iud judgment, nnd the defend· a wrongful ttnd unlawful act. Look to t11s 
ant, in committiu;- the homichlc, nctcd from 1u·ts, conduct, and mo,·ements on the dny, 

anirresisti\J leanduncontro!luble 111111u lse, be!ore,nndouthcoccnslonoftheklllrng; 
thenitwouldbethcactot1hebody,w1tliout hh co11duct,actsnnd mo\'e111cuts after the 
tbe eoncurrenceofthem111d. Ju -.uchac:ase killing, aud till other fllcts 111 the case, to 
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The indictment charged the appellant with an nssnult with intC'nt to 
kill and murder ,V, T. 'Vhiilow, in Tarrant Countv, Texas, on the fir:-;t 
day of November, 1880. His trial resulted in l;is conviction of the 

reachacorrectconclusionnslowhethcrthe 
dcrenclant was of sound mind or not." 

Thcprisonerappealecl. Jlu1tT,J.,dcliverecl 
alcnglhyo1)inion,whichincludcsthcrensons 
for his dissent in Webbv.State. The other 
judges concurred in reqJr~ingthccasc,Uut 
refused to give theirnssenttothevicws Of 
llunT,J.onthequcstionotins11n1ty,adhcr-
111g to thciro11i11ion ns cxp1·essedin lrebbv. 
State. Jlu11T,J.'s,opi111onwas.'.lsfollows:-

Dissenting Opinion of Hurt, J., 
in King v. State.-JlunT, J.-'l'he ap
pellant was convicted of murder in the 
flrsttlegree,withthe death penalty aflixecl 
a:J the punishment. 'l'he record presents 
thrccquestionsforoursolution·-

J.Whenthepleaofinsanityisi11terposcd, 
io:theburdenofproofon thi; Stale to show 
,.:i11i1y,orlsitoutheclefendanttoprovein
sanity? 

2.Ifthejuryhaveareasouabledoubtof 
thesanityofthedcfend:1111,shoulclthcyac-

{i~~ ~: ~l~:~~~~tanity being the only ques-

3. Can the proof besoplenaryononeside 
astojustifythecourtbelowintherejection 

~~ lt~~~t~~~~e ~~=troper testimony in behalf 

Fil'stproposition: Whe11thepleaofinsan
ity is interposed, is thelrnrdcnof 11roof on 
the State to show sanity,orisitonthede
fendanttopro\'emsanity? Bru&hfrom this 
qucstionthcclust from ancient days,scpar
ateitfromits old companions,and1lssolu
tion is perfectly slm11le. Uctore entering 
uponana11:1Jysisof this subject, permit us 
tonlludctosomeverystrangcnndinconsist
entexpressionsusedbythe learned judges 
in treating of this question. The following 
are of the number alluded to: "Asillsa11ity 
ucuses.the commission of crime, on theground 
thattheactorisnotarcsponsiblebeing," 
etc. "The onus of proving the defence of 
insanity, or, in1hccaseoflunacy,ofshow
i11gthattheojfencewascommittcclwhe111he 
prisoner was Jn a state of lunacy, lies 
upon the prisoner." "ltisratheriuthe 
natureot a.plea to tllejurisdiction,orn.mo
tion to change tlle ve1me. The defendant, 
through his counsel and friends,comcsin 
and says that he is not amenable to penal 
jurisdiction." A very respectable volume 

conldbemacleofsurh remarks, but those 
cited will~umce for our purpose. 

Letustakeasteadylookloramoment :ic 

thesc11ropositions. For ex:rn1\lle, take thr 
ilr:;t. \\ lintsnnemindl·ancomprchendthc 
11ossibilityof acrimebcingcommitted!Jrnu 
i11sane person? H lhe prisoner is ln~anc, 
thereisnocrime. Iftherebecri1t1e,therc 
isnoinsanttv. Jnsanityc:i.nnot.excusecrimc, 
rromtheractthlll,if111sm1e,tllereis11orriml' 
to be excused. 'fhese obsenations npply 10 

the second. Now to the third: "Plea in the 
nature ot a pica to the jurisdiction." Thi~ 

pica nc,·erdraws in issue the9uiltofthc 
))l'isoner. trndcr this 11lea, sanity or in~nn
ity tcoufd he the issue, sepnrate antl inde 
pendent from the question of guill,to be 
dPtermined. lluLthccourt. llasjw·isdicliu11 

~:o:::~~~~i::'.:· :! :~·~e11~~~1~:~~~ ~~~::~1l=~~hn::.~ 
Shall we llr~t try thet1ucstion of sanily and 

~~<~1~v~h: ~:~~e~i ~~~ t ~~I~ ~o;af:tr ~1:1a ~ 1~~1~~re~ ;: ~ 
plcaofnotguilty,cvidenceonthequestioH 
of sanity can be introduced. Dehold what 
dal'kne<isandconfus\onsurrountlthequcs
tion of sanity-a subjel.'t around which 
gather more vagaries aud inconsistencie~ 

than infest anyotherquestioninthcwhole 
rnngeofCl'imlnaljuriiprudence. 

.Butwhatshallbesaid upon the proposi
tionthattheple:tis"inthenatureof a mo
tion to change the venue?" If there is the 
faintest, the most remote,annlogyexisting 
between the 11lea.and a motion to change 
thevcnneofnease,wefranklyconfl.'ssour 
lnnbilitytotraceil. We had thought the 
object of a motion tochanp;etheveuuewas 

~~;~~~~~~:e~~u'~·~sf~:~~1~1~0 cso:~!Yo~~:;;h~~~ 
for trial, and that the ground forremo,,al 
was bnsed upon tlie fal.'t lhatanimpnrtial 
trial could not be had in the proper 
county-thntinwhich the indictment was 

~~~~~? ~\~i;;·~~~~ c1~1~rt8:~n:o~~~~0~1~a~~:\~: 
changebefoundinthecourtorcountyto 
which it is trnnsfcrred? l'llostunqucstion· 
ably they will. These conclusions being 
true,thecnsecouldonlyflndacourtofl:i.;t 
resort in the tribunal of heaven. Thi~woul<l 
defeattheendsofhumanjustice, since the 
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offence charged against him, anc.l two years in the penitentiary wn.s the 
punishment awar<le<l l1irn . 

The substance of the evidence for the prosecution was thnt, on the 
morning of November 1st, 1880, at about half-pnst seven o'cloc:k, 

primnl idea upon which it is based carries 
\Vith ltthcfu1·thcr1deaof/iumanexpiation 
/orlmmaiiicro11g. 

'l'hcsc&trangeandlnconslstcntcxprcs· 
&ions,whicllwcfinUinthcwritingsof cmi· 
ncnt text authors, urc U10 legitimate 
OlJtiprlngoffundamontulerrorwhlcllunder· 
lies their trcatmentofthis enliro subject, 
and we merely nllude to them here toin
tCu!>i!ynndconcentnHenttcnlionupon this 
111irc11tcrror,fromwhosefruiUullolnshnve 
sprungallofthcseill·conf:idcredstatcments 
uponthisc1ucstionofsanity. lnjurisprn
dc11ce nothing cnn be more vnlua.blc than 
thcscst:uementsofprinciple. Ontheothcr 
hand, h:11;t1ly conceived and unhappily 
wordedenunciationenot. lnfrefJUCntly 0110n 
thei\ood·gntesoflitigation,wilhitsvasta.t· 
te11dnntexpense,nndJeadtojudicial mur· 
dcruuderall the forms audsolemnitieeof 
the law. 

1·11crullacyofthisfundamentnl error can 
be mado more fully to :lJJJlCar by eomp:>.ring 
twopropositions: -
cr~;n:.a11it11 is aninhere11t, i11tri11sic element of 

~- Sanity Is not an inherent nnd intrinsic 
~~:n~~::::e~ut is extrinsic and inde1ieude11t of 

Thclastpropositloncontainsa monstrous 
lallacy,thefru1t,;ofwhich inc visible in so 
mnnyofthetext·books, and which nre fol· 
lowed out in ma.ny of the enuncintions in 
theudjudicatcdcasce. Jfsm1itylsani11her. 
entelemcntofcrime,110 well-ordered mind 
can stop short of the conclusion thnt U10 
State must carry ite burden and Jll'O\'C it. 
Fccliugtheforceofthi~,writers hnvctrentcd 
It as an e.rtrinsicmatter,scparatennddis· 
Uuctfromthcqucstion of guilt, and hence 
those strange and Incomprehensible cx
pressloneabovereferredto. 

Lct.us)>ayourrcspeets tothidlnstJ>ropo
sition,andsce if from n. b:lrc touch it will 
notcrumblctodust. "Snnityls e.rtriruic.'' 
Thcreforethe1nisoncri11tobetried for the 
net, and the question of i11tc11t.ormnlice is 
not drawn in issue. 1.'his for the f!imple 
rcnsonthatanissueformeduponthe c111cs
twnofintentormaliceirrcsititibly inclucles 
lhntof eanitY: tortlltre can bt 11v i11ttnt or 
maliceu·it110,;t1a111ty. 'l'hercfore It follows, 

from thi!< erroneouspo~ition, that the jury, 
in \'icwing the act sought to be1mnished, 
mustslri1iitofthe intent which promplcd 
il, and look alone to the act. To this we 
enter our solemn protest. 

Wenowin\'iteattcntiootowhatwebelieve 
tobcthctrue110!.ilion,whichiethatsmiltv 
isani11/jere11t,i1ltri11sicall(t11ecesaarytleme11t 
of crime. ls thisa..correct propoeitioni' Js 
itnota.self·e\·idcotpropositioui' If murder 
c1rnbecommittcdwithoutlntcntor ml.ll1ce, 
thcnthopro11ositionisfnlse;il11ot,ltls 
true. But we do know, if it be possible to 
kuowanythlng,lhat, to constitute murder, 
tbcactofklllingmustbe attended, not only 
wilh theinte11t tokill,butwith111alice; and 
wenlsoknow,withthe samedegreeot CCI" 

tninty,t1;atthernca11benoinlentorm11llcc 
without1a11ity. Ttthcreforefollows,bcyond 
nnyshadowofdoubt, tha.tsanity Is nn in
:~rcc:;~~.ntrinsie and necessary ingl'Cdient 

We now return to the tl.rstproposltion 
slated at the beginnin~ of this opinion, 
which is as follows: ""'hentheplea of In· 
sanitylsinterposed,lsthoburdenot1Jroor 
onthcStatetosho1v&1111ity,orlsitonthe 
defendant to prove insanity?" We hare 
thusstntedthc 11roposition beca.usowe tliu.I 
it1ostatcdinthebooks.butitisuotn11rac· 
ticalone. 1'herelsno such plea known to 
ourCodeasnpplicable toatria.lof a criml· 
nalcause. Wchaverour1ileni:;-twof!1)ecial, 
and tho 1ileas of "guilty" a.nd "not 
guilty"-and lhis1ilcaof"notguilty"is 
a.denial of every material a.llegatlouinthe 
indictment. Under it evidcncetoestalJlh,h 
th<'inf!anlt.yoflhedelendant.,andeveryfart 
whn~C\'Cr tending to acquit him, may be in· 
troduced. Jt follows that.under this pica 
the defendant clenies every constituent 
element of the offence charged, and this 
plea of" not guilty" is the same ns if the 
dcfendanthnddeniedspecificallycachele· 
mcntofthecrimecbarged. 

'J'11blcads11stotheeonslderationofthc 
chargeinthiocase,which is murder, and is 
derlne1lth11s: "Every person with a sound 
memory 1111d db<Tetion \\ho shn.11 unlllw· 
fullykillanyrc:isonablecreatureinbeing, 
witllin thl~ ~late, with malice nforethonghl, 
ei1hcr<'xprcuo1·implicd, ishall be deemed 
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Whitlow, the injured man, wus standing in the door of a snloon, in 
which he was employed, in Fort \\~orth, when be was approached by the 
appellant, who asked him for a drink of whiskey. Whitlow refused 
bim the whiske_y, telling him that he bad drunk enough. Continuing 

guiltyofmurtler." From this definition it 
follows that, to constitute the offence, the 
slaycrmustbe"ofsoundmrnd 1u1d discrc· 
tion;'' a"1·caeonable creature" must be 
1>lnin,andU10 slayer must be nctuntcd by 
"malice." \Ve have then, first, "sound 
mcmory"intheslayer;second,n."rcason· 
able creature" slain; and the slayer 
prompted by"malice." These constitute 
murder, and nothing less than all of these 
can constitute murder. By what 11rlnciple 

~l~e!~g~~~::,~:~e 0~1i~~~1~~\:;a,7.o~il~;~; o~~ 
fence? t'romthisit!ollowsthat an indict· 
mentehnrginrttusolfenceembraecs nil the 
nbO\'CClements,whetherspccificnlly named 
ornot;andthoughtheindlctmcnt.omits to 
charge thnt the defend:rntwnsof "11om1d 
memory," yet charging "malice," aa11ity is 
neeessaril>· included. The 1>roblem which 
equals murder is eomposedofthreemem· 
bers: Pirst, "soUJ1d memory" or slayer; 
seeond,"ren.sonableereature"slain;and, 
thlrd,"mnlice"intheslayer. 

Let us see if we can eliminate from this 
problem one of these members, nnd leave 
e\·cryelcmentoftheoffenceinthe1iroblem. 
There can be no malice without 1m11Uy; 
hence, "malice" includes sm1ity. \\'e 
there!orehavetlrst,a"re:i.sonablecrea
ture" slain; second, a malicious slayer
murder. llence, thechnrgein the indict· 
meut, that the killing wns with "malice 
aforethought," charges the slayer to be of 
"sound memory and discretion." If this 
conclusion is not correct, we mostunhesi· 
1.11.tinglynsserttbattheindictml'ntisworth· 
less; for we hnve found, under our Code, 
sanity to be an element of nmrller,and, by 

;:~\1c:1~t;~etdwrb~~~~ ,:!1ec:~m;:::~r~~:n~~1~;~ :1~ 
legations all of the constituent elements of 
theoffcnccisfatallydeleclive. Theauthor· 
Hies approach nearer to unanimity upon 
this question than any other known to us. 

lfthea\Jovennalysisbeeorrect-andwe 
think it is-It devolves upon the State to 
prove everyinherentelementoft.heoffence; 
andasweha\'e found sanity to be such an 
element, it rests u1>011 the State to prove 
aa11ity. Still holding with a flrm grasp the 
pro11ositionthat.snnltyisnni11Jiere11teleme11t 

of the offence, nnd nstbereisuosuch thing 
in law as se1rnr:i.tmg the de111e11taofanof
fencesoll11toc:u1t.lheburdenofnIJartupon 
thcStnte,and,aatotherest,tore<1ulrethe 
defendant.to take the bu!'den of )Jrovlng a 
negath•e, it follows thut the existence of 
each element Is an liffirmatfre proposition, 
the 11root of which re!-ts with tho &tate. 
The ideitthatthe burden of proof shifts is 
in direct conll1ct with the philoiiophy of 
criminal jurisprudence, and at war with 
fundamental princiJ)les; for we hold that, 

~~!~r :~1~~~~ ~~ t:~:c~;s1~~~c i;11~:~:~:t:~~t 
stitutc an otfcnce,whichof these elementll 
must be prO\'C11 by the State, tlnd \\hich 
mustbe11ro\·c1111ot toexistbythcdelcnd· 
ant? Hdc111cn.·s,dothcy notallstnndupon 
the same vlane, or are there some which 
prove themsel\·ee? Ifthereare,theyare not 
elements. Arewctore<1uirethede!e11dnntto 
prove the non·existenceofthnt.element
sanity-111>on which iflte11e nndmalice de· 
pend, and yet.hold lhe8tate to prove rn/e1d 
andn1alicef To 11'! it is im11os!libletobar
monizc,logic::olly, thesepositions. 

Wearenowledtomcet.themostplausible, 
dinlcult,audpotentpositionwhichcan\Jeas· 
sumed upt>n the other side. And we here 
concedethatitissup1>ortedbrthcwelghtof 
authority;butwedonotthinkit.is rounded 
i11principle,andifnotfoundedin1>rinciple, 
to follow would be dangerous. It Is this 
The fact.of killing being admitted. and that 
beyond doubt the prisoner did the killing, 
anlsanltybelngthenormalcondltionof all 
persons,thelawpresumesthcprisoncrsane 
until he showstothccontrary;nnd there· 
fore the burden of proving imia11ity rest! 
'viththcprlsoner. It will \Je seen at once 
thatthcstrugglelswitbthis1>resum1>tiouof 
sanity. 

Let us movequietlybuteloselyup to this 
gentleman nnd try to see who he i:o. The 
name of this witness is presumption. He is a 
remarkable gentleman. Hewaa contempo. 
rarywiththeflrst-bornprinci1ilciofen· 
lightened jurisprudence. For t:·uth nnd 
integrity be hasneverbeenexcelle1l by nny 
witness. His means of knowledge nre un 
surpa!lserl,havlngfor a foundation the laws 
ofnatul'c,11nclthetruthofhisc\'iflcoceis 
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the conversation, "..,..hitlow told him that if he did not quit drinking be, 
Wbitlow, would report him, and his dismissal from the night-watch 
force, on which he we.s employed, would follow. About this time Capt. 
Paddock came up, and entered into a. conversation with Whitlow. 

corroborated by the e%Tlerience of man 
tbroughallages. Theeffectothisevldence 
Is lhe production ot notonlyamereprima 
facie case, but fullaudcompleteconviction 
when not OJlpOsed. Upon ~his evidence 
alone, when not contradicted, sanity being 

~~=~17!yv!~~~~~dml~: ~v~:hb:i:nli1~~d~,!~ee1: 1~i~ 
speakstothesnnityottheprisoner,hisevi· 
dencemeetswithnnappronngresponse in 
the mind ot e,·ery intelligent and honest 
3uror,forlheircxperiencecorroborateshls 
testimony. But he Is not infnllible. He 
nevertesti.flestothesa11ityofanypart1cular 
indh:iduat. His is ncverpositit·e, but always 
pruumptive,evidence. Sanitybelugthe nor· 
mal condition of man, he presumu thnt to be 
the condition of the prisoner. With the 
parentsorrelativesoftheprisonerheisnot 
acriuninted. lie Is not awnre of the !net 
thntperhaps some otthe prisoner's blood· 
relatives are now inmntesotan asylum for 
the insane. Though his locks are bleached 
bythewintersotnges;thonghhehasnever 
been charged with prejudice, and though 
his cvlt.lcncc Is su)lported by the laws Of 
natureandcorroboratedbytheexperience 
of man, yet he Is somewhat arbitrary. He 
plncestheprisoncr In the normal condition 
ot man, which is aanify, and dem:mds of him 
the snme conduct whether sane or insane. 
Jle11ecerheardo/tnsanity,1Jecn11sehespc11ks 
alone from the laws of nature,ancltnsanity 
being an u:ct]>lionlothe natural rule, they 
nreunaequainted. Withtheprisoncr'slan. 
gunge,conductor misfortunes he hnsnoth· 
lngtodo,nndofthemheisentirelylgnorant. 
Yet he holds himseU with an iron gras1ito 
the 13.ws of nature and the experienre of 
mnn. 16 he omnipotent? Jlow mimy wit· 
nesses are necessary tomcasurcnrmswith 
thisTitau? Docs he partake of the kingly 
character, nnd can "he do 110 wrong?" 
Upon the teslimo11y of one witness alone, 
the prisoner mar be legally con"ictecl and 
executed. Can this gentleman's evidence 
accomplish mnn ·~ I u 110 ca~e can he ac· 
complishmorcth.1nc11n be eifet'ted llythe 
evidenceofonu witness. \\"edl'not mean 
the evidenc., of a11y 1dt11ess. Cnn the cvi· 
dCU{'COf one wlt11C'ISC\·crben111wcr·mn1ch 
1orhim? ln somec:i.sesitlegnllyrunljus1ly 

04 

can; In others the testimony of scores will 
notsumce,thisdepending always upon the 
character of Uie witnesses, their me:rns of 
knowlcdge,andthe/act11wor11to, 

Jlavingcnclcnvored to become somewhat 
ncquaintecl with the witness pruumptio11, we 
nowdesiretocallspecialaucntiontoavery 
remarkal!le feature of his character. Itis 
concedctlbyallthathisevidenceisrelied 
npo11,and1sa!Jsolutelynecessarytocon· 
vict, In a great many cases in which the 
q11estionotsa11Uyisnot involved. Jt is abo 
conceded,underourdecisions,thatinthus 
t·erycasestheburdenot proof does not 1hifl, 
but remains with the State throughout. 
Now,uponwhatprincipleofloglcorjuslice 
can we give to this pruumption so much 
power In a case ilwoh·ing the que8tion of 
sai1ityastosltift the burden to the prisoner, 
and in the other cases hold that it does not 
•hi/ti 

In .tl.ke v. State, 6 Tex. (App.) 398, Judge 
\\'hitcmnkesanextractfromtheopin1on of 
Judge Bigelow in the case of Commonwealth 
"· JlcKu, I Gray, 61. From it we gi\·e the 
following: "The generalruletlstothebur· 
de11ot proof in crimitrnl caee8issufllriently 
familhu·. It rec1uires the Government to 
prO\'C,beyo11darcasouabledoubt,1hcof· 
fence charged in the indictmcnl,anclilthe 
p1ootf:tilstoesta1Jlisha11yofthcesse11tial 
i11gredin1taflece&t1ary to co11stitute the crime, 
thedefcndantisenlitledtoanacquiual. 
Thi! results not only from thewell·CSlnb· 
lished JH·inciple thnt the presumption of 
innocenceistostnndnntilitisovcrcomcby 
proof, but also from theform.oftheis,mein 
all criminul cMcs tried on the merits, 
whll'h,!Jcingnlwaysageneralclenial of the 
crime churged, 11eces~:1rily im1>o>:e9 0111he 
Go,·ernment the burden or showing affirm· 
ntivclytheexistence ol C''Cry materi:il in· 
grcdientwhichthe lnwre£1uircs in 01·tlcr to 
constitute lhe otfencc. It the net charged 
is ju~tiD:11Jle or excusable, no criminnl act 
has been committed, and the allegations in 
therndictmentarenotpro,·ed. Tl11:i makes 
11.broaddi::itinclionintheu1)p1icat1onofthe 
rulc11stothcburclcnof11roofinci''iland 
criminal cn,es. In Lhc former, matters of 
ju;;;titlc:1lion or ex('u~e must bes11ccifk:1lly 
pludedluorder to be shown in e\'iliencc. 
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Wbile Whitlow and Paddock were talking, the appellant asked Whitlow: 
"Are you going to give me that drink?" to which question 'rbitlow 
answered, "No!,, Appellant drew his pistol, and said: "G-d d-n 
you, you have been back~capping me all the time, and I'll give it to you 

andthedcfendantistbereforc,bytbcform 
of hi'I plea, obliged to avernnnffirmntive, 
nndthcrcbytoassumetheburdcn ofestab· 
IJ;,hrng it by proof; while in the la.Her all 
~uch matters are O[>Cn under the general 
issue,andthcafllrmath'e-\'iz.,proofofthe 
crlmechargcd-re11tai11s, in all1tageaofthe 
ctl#e,u)lon theGO\'Crnmcnt." 

The quotation beiugended, Judge White 
procced.11: "As thus enunciated, we believe 
thedoctrinetobecorrectlyasserted,and 
we1rnowotnodecisionofnnyof the courts 
intlusStatewhichhasevercontradictedor 
contravened it." 

Wenskspecialattention to the doctrine 
enuncrn.tedby J udge Bigelow, and which is 
affirmed by our own judge in the 011tnion 
abo,·e quoted from, wl1ich is ns follows: 
"The llurden of proving ei·ery essential ele· 
ment11ueuciry to constitute the offence is 
wilh the Government, and this remains, in 
allstagesofthecase,upontheGo\·ernment." 
Thisruteappliesonlytotheburdenofproof 
of the necessary ingredients oC the offence, 
and,asJudgeWhitefurtherandproperly 
st:acs, "when distinct s1tbstant1re matter 
is re lied upon by the defendant to exempt 
ltim from punishment and absolre him /r<mi 
liability, then that is matter foreign t o the 
issue as made by the State in her charge 
against him, and the burtlen of1irovil1git, 
inreasou,commousense,andlaw,shouldbe 
upon the defendant." The italicsnreoura. 

Fromtheabovewededuce tbeserules: -
1. The State mustproi:eet:eryt1eceaaaryin· 

gredientoftheojfence,nnd,aofaraathey 
(the ingredients) are concerned, the burden 
of proof11ei·ershifts. 

2. When distinct, extrinsic matter is re· 
liedonbythedcfendant,theburdenlson 
him to prove it to the satiafactlonot the 
jury. 

To these rules we give our henrty assent. 
But the gr:md. fundamental question here 
ag:linpresentsitself:"lsaanityn11eceuary 
tlementot crime?" We havesaidallwede· 
siretol!ayonthisqueation. 

Wenow11ro11ose to return tothat1ilausi· 
bh· JH1~ilio11 of the other side:" The C\"i· 

dence .. howingtheacttoha,·ebeen<loncby 
the defendant, and sanity being presumed 
bythf'law, theburdeushi!tsto the defend· 

ant." Those who occupy the other aide 
plantthemsclvesu1Jonthispropositio11,and 
ask with plaus1billty and a great allow of 
victory:"Willnotthe1Jr1sonerbecon\'ICted 
if he fail to I u trod U(~e o \•iclence of lua in an n 
ity?" We admiL thut he will , nndjustly. 
Butsupposethccvidenceshowathntthcde· 
fendantkilledthodeceasedintenlionally, 
with a deadly weapon, and here clo~es. 
Willnotthepriso11erbecon,·ictedilhcfail 
tointrolluce e\•idencein excuse or justijfca· 
tio11 f Let us take another ca~rn: The State 
pro\·esby a 11umberofunim11each:1blo wit· 
nes!-esthat tho deceasedwnsllrntallymur· 
dered by some one in the perpetration of 
rape,nndwitneesurterwitnesshasswornto 
the identityoftheprlsonernsbcingUicpcr 
petrntorofthcfouldeed,nnd,inadditmnto 
all lhis, tho State1wo,·es, by a number of 
witnei;sea, facu strongly tending to prove 
theprcseucenodguiltoftheprisoner. lf 
thecaaeclosed here, icould tiot Ille pri.aner 
be in very great danger of lori11g his lifer 

~:.:1?p':~~~~~o':ni1;~:k~h:t ·~~~ng:~o~:::e ,~:~~: 
constltutotheca8elleforethecourt,andthe 
judge should charge lhe lnw ap11llcnble to 
U1ecasensmadcbythefacts, NowE.nJ)po1e, 
in this case, the Stnte having closed, the 
pri.;onerproves, bynnumber of his neigh· 
bora,that he was at another place at the 
timethOotfcnce was committed, and ad<ls 
factuponfactlnsupportoftheire\•idencein 
favor of anaUbi. This,rnnldbequUeadi/· 
fere11.tcaae fromtheflrst,butt11ecaae. Now, 
suppose the judge should split tholaatcnse 
just where tho State closed (not"ithstaml· 
ingtllecaseasmadcbyalltheevidence),aud 
chargethutthcburdenofproofshiftcdto 
the prisonertoprovehisalibi. Wonldthut 
be held sound law in this State? By no 
meaus,andfortheEEimplereason that If the 
pri!loneru·astiotthere he is not guilty. An 
alibistrikesattheveryheartofthepropo· 
sitio11ofg11ilt,andel·cry11arucleofer11!ence 
inits1>urport,thoughnegat1veinitscharac· 
ter, i~ n direct attack upon the theory of his 
presence ut the pince ofthecrime;nnd, If 

::t11lt~1e(~=i1 l~~t~snt1i1•~~ ~:·~·~~t~~~Ll s~1:;.:e :~ 
('Onfusion (inourjrnlgment:,, \Yhich is that 
many judges fall into the error of ,•:ewing 
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now," and immedintclyfirccl the bnll, striking Whitlow in the arm, from 
which wound he was confined to his bed for two weeks. P~lddock 

started to appellant, but the ln.tter presented his pistol and held him at 
ba.y. The city marshal approaching about this time, the appellant left , 

thecMe,nota.s a 1chole, but In its different 
sla!}es,nndnpplytheln.wrn their charges to 
thc~e stngcs. This splltti11g up of n cnse into 
~cvcrn l parts, nnd, by the charge, shifting 
theburclcnflrstuponthooncnndthenu1)on 
thoothtlrpnrty,isngnlnstlawnndprinci1>le. 
1n<wcrycriminn1prosecutiontheguiltofthe 
prisoner is the objcctil:e point, and e\·cry 
~tc1> 1 C \'Crymove, every element of tho of
fc11rc, 1111d nny fact which is neccsrnry to 
:trrivc at thatpointisaffirmatfreln its yery 

::;,~~;:~i~~~· as to any of these, the burden 

We havefound,inthis supposed case of 
numlcr, that if the defendant failed to in· 
trotlu cecvidcncehewouldlikclyforfcithis 
life; but u-e hm:e alsofoundtha.t tf/e bitrden in 
tJrn t Cll8e did not sf1ift. Now, sup11ose the 
:-:itnte provcsthatthepri1;oucrdclibcrately, 
and wilb a deadly wc.:i.pon, kills the de
ccased ,andherethee\'idence closes. Must 
the State go further, and prO\'C sanity, by 
rntroducingawitncssto thatpomt? By no 
mcnns, for aaiiity is not in tfte cll8e. But 
suppose the1J1·isonerpiles f1ll'tupoufact 
tending to show insanity, must tho court 
chargethattbeburdeninthiscn.seisouthe 
Jlri so ner? 

ls thl 11 astrangercasethnnthe onenbove 
put? We think not. Then,cnn auysound, 
logical reason be given torcllitting the bur
den in the last and not in the fin;t case? 
\l ost unquestionably not. We hn,·efound 
thatproototana.libilsadirectattacku1Jon 
thethcoryofthcdefeudant's11resenceatthe 
11Jnco of the crime. Proof of Insanity is, 
thereforc,ana.ttackuponsanity,nndifthi.s 
isgone,there ls Ill) intent, no mnhce; and 
ifthesoarO\\'ftnting,thcreisno murd er, no 
crime. lfthereisa1nistnkelntheseconclu· 
bioni.,wearonotcnpableofreasoning u11on 

~~~e:~~~~!:ic~~n~~ese are our settled and 

" 'ethereforeconclndethat,sinceaanity 
Is an euential, inherent element of mitrder, 
andsint'etheStatemustprovenllotthe 
uecessarylngredientsottheoffencechargcd, 
we cannot cscapo the conclusion that the 
~tale mn~t prove sanity; and :'IS we have 
foundthatthcburdenofprootdoesnot 
sl11!Llnl'egnrcltonecessnrytu9reclientaof 
the offence, and as sanity ls such an lngre· 

dient,ltalsotollowsthattheburdcnofproof 
Is upon the 8tate to show sanity, nnd not 
upon the defendant to prove insanity-a 
negath•e. '!'his rule has no application to 
cases in which the question of snnityis not 
rai sed; nor do the rules applicable to alibi. 
inallcascs,goodlaith and mistake in theft, 
etc.,haveanynpplicationincases in which 
thefactsdonotcallfortflem. 

Now, let us see if we can puttheseprin· 
ciplesintoactiveoperation; for, unless 
practical, they are \'alueless. The jury is 
sworn, and the plcaof"not guilty" en· 
tercd by tho prisoner. Thecllargeismur
der. 'l'heburde11isontheStateto11ro\'e
guilt. The Slnle proves tho killing by the 
defendantwithadeadlywenpon;thewound 
wns mortal, the act deliberate, and not at· 
tended with any circumstances ofmitlgn· 
tion, extenuation or justification. Buthcre
wearemetwllhthc objection thnt tbereis 
no tlfoot or s:tnity. Not so; tor the State 
has the evidence of that venerable andim
parti:tl witnc~s. the truth o f whose s tate· 
ment:>lscor1·obo1·atedbytholaws of nature 
n.nd the experlenco of man. Jie 1~ tlw lli·st. 
witness in C\'Cry case, 11nd nt the ,·cry 
threshold proclaims the sanity of:ill per· 
so ns. He not only proclaims sanity, but 
whcncertninfactsarepron"!d,he swears to 
the exi::.tcnce of malice. Not only so, but 
whcnaninjuryisintl1cted,hetesti1lestotbe 

~:~!let!~~ ~~ed~.ari~!~tl:~~1~b~~: ~:jsU:;,.~~I~ 
the testimony o f thiswitnesspresumptionin 
connection with the othertact!I, nnd Uthe 
evide11ceclosesthere, thedcfenda11twould 
and should beco1nietcd. Ihtt, tho State
hnvlng closed, tho defendant prn\cs fact 
nfterfacttendmg to sl1owthewant otsau
ity. Shall we try him by the presumption 
orbythelactsonthequestionQ/sanity,or 
bybotbthepre!;umptionandlhcf:tcl.i>?lt 
this witne"s is in!nllible; if hccnnnoterr; 
if hisc\•idencelscooclusiveon the question 
of sanity, then we should try him IJy the 
presumption, which would be notrinlntall. 
But, as he knows nothing ofthia case, nud 
since his cvhleoce ls not conclu~i\·e wheu 
opposcdbyotherevldencc,butvcrypower. 
ful,and cOn\·eying C\'i<lence of npresump· 
t1\'6chnracter,wcshould try the defendam, 
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paying no attention to the marshal's order to halt. Two witnesses for 
the State testified that while the appellant appeared to be drinking some· 
what, he did not appear to be deprived of his reason, and in their opin· 
ion he knew what he was doing. 

by both. The trial proceeds; the defendant 
proves fact ofter fact tending to show the 
wantofsanity;butthrre is the evidence or 
that old, ho:iry-hcadcd witness, who is 
without partiality or prejudlec;whoisnot 
rclatedtocitherofthc parties, nndwho Is 
incorrnptiblc,proclniming the sanity of the 

~~~:11~1~:i~b ~~~r~u;:r:;:;''1;:~ot~1~~ e;;)e~:~ 
e1·idence;but,ashekno1nnothingoftbo 
s:mityof this particulnriirisoner,his evi· 
dcnccbeingofapresumpth·echarncter,and 

~r~!~~:~~~~!::~ t:~s :~~i~~g~:c ~::~~~~~~~~ ~:~: 
defendant. The dcfcnclant closcs,nnd the 
old wil ness presumption ilJlJ!Cars to be 
crushc1l;lrnt in comes the btate with the 
evidence of witness alter witness swearing 
to facts tending to shO\V sanity, thus cor
roborating this witness presumption; and 
thusthcj11rytrythecasebythee'·itlence 
of this witness presumption, in connection 
witha.lltheevidenceonthequestlonofsnn
ity, giving to each witneesandalltbeevi
dence their due and proper weight, just as 
inother<'asesinwhichthcqucstlonofsan
ity is involved. It will be seen, therefore, 

~:~a: ::~:~~d;~1kc:11~~ ~~~n:~~1i1i1~sw~l::s~1~~~ 
!:i~n:~~~~ ~l~!dc~-i:~~· he being trented as a 

Bya.carefulsurveyof the above positions 
it will be11erceivedthattheburdenofproof 
isquitcadiffcrentthingfromthemcansor 
instruments of proof. We have not time 
here to elaborate this position. We have 
now said a\lwedesiretosayuponthebur
tlcnotpronf, concluding that it never shifts 
~~:~~:~d to the necessary ingredients of the 

Thecourtbelowchargedthejurythatthe 
burden of proving insanity was u11on the 
defendant. This, we think, was CrrQr. 17 
Mich. lll; 16 ~ - Y. 68; 2 lletc. 240; lGray, 
61; 7lletc.500;31Ill.3S5;5tatev.Crawford, 
u Am. L. Reg. (S. S.) 23; 43 N. ll. 2'2t; 19 
Ind. 170; United States v. McGluc, 7 Law 
Rcp.(s.R.)439. 

Thenextpropositionls: "Must the State 
pToves11.nitybeyondareasonublecloubt?" 
lfsanityisnnecessaryingredietHot crime, 
o.1ndifitbcnecessaryto1iro\"etheingredi-

entsofcrime beyond a reasonable doubt, 
theconclusionthntit(sanity)mustbeproYcd 
beyondareasonabledoubtcannotlrnre
slsted. Hence the settlement or Uic first 
J>roposition-viz.,thatsanltyisaninherent, 
intrinslc,neccssaryclementolcrime-con
clusivelyseUles the IA.et Jlroposition,ilthe 
doubt can beapJ)lledtothenectuaryfogrttfi· 
t11ts. To illustrate: Thedtfe11ce lethctcant 
ofsnnity,Ortdibi,orgoodfaith,ormistake,or 
any other mutter which will defeat guilt; 
now, is It proper to specifically apply the 
doubttocithcror these grounds? Take, for 
cxample,the/raudulCllt intent in theft, and 
assumcthMthotacuarcofsuchacharncter 
as to make this the only question. Upon 
thisthcdc!cnd.1ntmakeshiscontest. Would 
itbe1aongforlhocourttoapplythedoubt 

~i:~c!l~~~~!1~:~1;:·~~P;~l~ !~~~l~u~~~~ b~~11~=~ 
citlcally applied tooneingredicni of an of. 
fencc,whynottoothers, if they are made 
prominent by the situation of thecaat. II 
thccourt,byltschargc,calles1iecinlnlte11· 
tion totbcdcfcncoordcfencesurged by de· 
fendo.nt,and then applies the doubt to the 
whole case, wenre nottobeunderstoodas 
holdingtlmtthigwou!dbeerror. But sup· 
pose the detenaant a~ked that tbe doubt be 
pointcdlyancld1rectlyappliedtohisdefcncc 
ordefcnces,woulditberight or wrong for 
the court to thus apply it? This brings to 
thefronttherightorwrongoftbeprinci· 
pie. 

Now,ltisconcededbyalltbatlf there be 
a doubt or the guilt of the defendant the 
jury mt1~t acquit, and as there cnn be no 
guilt\\tlhout1anity,adoubtof1anitywould 
thercforcboa.doubtofguilt. H1tbcproper 
toacquitupondoubtofguilt,howcanitlle 
wrongtoacqultuponndoubtofsnnity.upon 
which guilt necessarily dependo? \\ould 
anhonestandjustmancom·ict, if he had a 
well-founded and reasonable doubt of the 
prisoner's sanity? We think not. Would 
justice dcmandhisconviction,orwould not 
reason, humanity, and justice impcrati\·ely 
require his acquittal? Then, if urono.wcll· 
founded, reasonable doubt of sanity, juitice 
demands /tis acqitiftal, is it wrong for the 
courttol!Ol'lateinitscharge? l\lustjusUce 
beputtolhamt,dril-ento therear,and/orced 
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A number of witnesses for the defence testified that at the time of. 

and for some time previous to the shooting, the appellant b:i.d been 
drinking to great excess. They declared their belief in bis insanity re· 
sulting therefrom, and that he did not know right from wrong at the 

time, nor what he was doing. Upon this testimony the appellant rested 
his defence. 

to en1conce heratl/ behind aome other propori
tion 1 llaanottheprisonertherighttohave 
her brought to the front, face to face with 
the jury, and the jury to be made to pass 
upon her merits? In every trial, justice 
shouldbekeptlnthefrontrank,andnot 
driven to the rear with the stragglers and 
camp-followers. We theretore conclude 
that, when requested by the prisoner, the 
courtshouldchargethejurythatitthey 
ba;eal'cnsonabledoubtastothesanityof 
tbeprisonertheyshouldacquithim. natch 
11.State,6Tex. (App.)384-;Roblnsonv.Stnte, 
6 Tex. (App.) 5l'l; Kay v . State, 40 Tex. 29. 
Tbischarge was asked and refused In the 
Webb Case, decided at this term (ante, p. 

~:j;e i~-a:·J:i~~r~ction of the court we think 

From the statement of facts In this case, 
!twill be found that the defcndnnt11tated 
tbathewascompelledtokilldeceased;that 
hebadtaken&uppcrnthissistcr's,near 
HUliard's, and on his way homewa11pass
ing Dr. H arrington's, when he got afler 
him with a pistol and ran him down, when 
hewheeledand&bothim. The State intro· 
duccdtbesestatement11. Itfurtbcrappears• 
from the horse-tracks, that deceased was 
running bis hOrl!elllong the road in the di
rection of the person who shot him, and 
alsothatthedeeeasedfellintheroad,and 
that hi& pistol,ira& lylngbyhim. Tbekill
ingwasin the night, and was not seen by 
any person. Under these facts, defendant 
proposed to show tbat just before, or a 
abort time before the killing, deceased 
threatenedtokilltbedefendant. Thisbeing 
objectedtobytheState,thecourtsus
tained the objection; to which the defend
ant excepted, and reserved a.proper bill of 
exceptions. Hisconcededbythe assistant 
attorney·generaltbatthisevidencewasad
mi&sible,butcontendedtbatthedefendant 
is not Injured by its rejection, because the 
tactscstabllshoverwbelminglytbatdefend
antwas waylaying the deceased, and that 
the right of self-defence was thereby for
feited. Itwlllbesecnthat,ondert.bJaatate 

ofcase,ourthirdpropo&itlonisfound,viz.: 
"Cnntheproofbcsoplenaryononesldeas 
to justify theconrt below in the rejection 
oflegitimateandproperevidence in behalf 
of the other side?" To this proposition our 
answer must be in the negative. To hold 
the contrary would make the court U1e 
juclgeottheweightot tho evidence andlhe 
credibility of thewitnesses,whichislmper
atively andim·arinbly the province of the 
jury. There can be no case until the e'fi
dencelselosedonboth sides,andthen,and 
not till then, can it be properly termed the 
case. This e\idence, which legally and 
jusllyconstituted a part ot the case, being 
rejected, the jury passes upon a part, and 
not the whole case, which must, ot neces_ 
sity,resultlninjurytothedefeodant. 

When tbecourtcharged the burden to 
be on tho defendant to show insanity, \Ve 

~~~~ kof t::~:e:caes o~r~~~~:~d \\~=:ta~:: ~~Jr::~ 
For these the judgment must be reversed 
and the cause remanded. 

"'HITE, P. J., and WINKLER, J.-,Ve 
concur in the above opinion reversing the 
Judgment, but cannot give our assent to 
the views or conclusions expressed with 
regard to the question ot insanity. Our 
viewsuponthissubjectwill be found in the. 
opinion in the case of IP'ebb v. State,ante,p. 
835. rccentlydecidedbythiscourt. 

The Jaw presumes every man to be sane, 
and that presumption alone will of itself 
sustain the bur.den of proolwblcb Is de
volved upon the State in every criminal 
case, so fara1 sanitylalnvolved,untdit is 
rebutted and overcome bysatisfactoryevi· 
deuce to the contrary. Naturally, and in 
fact, the burden to rebut thistiresumptlon 
rests with and is upon the defendant; and 
be should be able to show his insaoity
clearly,andto that extent that the mind!!. 
and consciences of the jury can say that on 
account of his insanity be was guiltle1Sof 
entertalningthecriminnlintentessential to 
responsibility for the crime charged. This 
Is not only required by tbe general rule of 
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Ball & McGart, for the appellant. 
H. Chilton, Assistant Attorney-General, for the State. 
HuRT, J. -Erwin, the appellant, was convicted of the offence of 

!lssa~1lt with intent to murder: His defence was that be was insane at 
the ti me of the assn.ult; that he was suffering under a species of insan
ity known as delirium tremens. The e,·idence raises the issue as to 
whether the defendant was, at the time of the assault, in a drunken 
frenzy, or laboring under the disease known as delirium tremens. If, 
therefore, delirium tremens is such imbecility of mind as will excuse the 
defendant, or, to speak more in accord with legal principles, defeat 
guilt, then it was the duty of the court below to charge the jury thereon 
in a clear and pointed manner. 

That it is a species of insanity rendering the party incapable of the 
commission of crime, there is no longer any dou ht. Messrs. Wharton 
& Stille, in their admirable work on Medica.l Jurisprudence, are very 
clear and emphatic on this point. They say: ''If a man who, laboring 
under delirium tremens, kills another, is mnde responsible, there is 
scarcely any species of insanity which, on like principles, would not be 
subjected to the severest penalties of criminal law." 1 

A party laboring under this species of insanity, not being responsible 
for bis acts committed while thus diseased, and the evidence in this case 
tending to form this issue, it was the duty of the learned judge, in his 
charge, to have clearly and pertinently set forth the principles of law 
applicable to this defence. This was not done in that clear and distinct 
manner required by the now well settled principles of law.2 

The charge of the court upon the only issue in this case, that upon 
which the defendant relied for an acquittal, to wit, insnnity, is as follows: 
''You are further instructed that where a defendant is accused of crime, 
placed on trial, and the plea of insanity is interposed, the inquiry the 

Jaw,butisimpliedintbestatnte,whlchte· 
<111ircsthat"w·hen the defendant.is acquit· 
tetlonthegroundofinsnnity,thejuryshall 
so stnte in their verdict." CodeCr.Prac., 

:~~~:i:~ t~~ ~8ef::~:::s:~7i1 ~:t::lti:~m~~: 
insanitybeyondareasonabledoubtorbya 
prcpondcr:tnceoftestimony; all that is re· 
quircdis,thatheshallestablishittothe 
>-atisf:\ctionor thejnry,who are the judges 
of the fact. Commonwealth v. Eddy, 7 Gray, 
JS3; Ortweinv.Commonwealth, 76Pa. St. 414; 
lllawley's Am. Cr.Law,283, 297; Lynchv. 
.Commonwealth,77Pa.St.205. 

As to reasonable doubt, if the charge 

appllcsthistothewhole case, this will sat· 

isfy the demands o~~::r!:~v~nd -nmanded. 

'J.(fl~ Wharton & Stille's Med. Juris , vol. 1, p. 

2nurrell v.State, 18 Tex. 713;Marshall 
v.State,40Tex.'l00; Lindsayv.Stnte,lTe:z:. 
(AtJp.)327;Loi>ezu.State,4.2Tex.'.?!)g;Sutton 
v.Stnte,U Tex. 513;Milcsv.Stale, 1 Tex. 
(App.)510; Pughv.State,2 Tex. (.\pp.)639; 
Richardsonv. State, 7Tex. (AJJp. ) 48G; Fran· 
cisv. State, 7Te:z:. (i\pp.)501; O'Connellv. 
State, 18 Tex. MS; Vincen~ v. State, 9 Ter. 
(App.) 203; Whnley v. ~tatc, 9 Tex. (App.) 
306; Ileuryt:.Stale,9Tcx. (App.)358. 
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law requires in such cases i3 not as to the amount of intellectual capac
ity of the accusecl, or in other words, the law does not look to or inquir-3 
whether an accused party is possessed of a little or a great mind. It is 
the quality and not the quantity of the mind that the law looks to. If n 
man is in possession of a sound mind, bas merely sufficient mental 
capacity to know right from wrong, to know and comprehend the nature 
and consequence of his own acts, the law bolds such party accountable. 
On the other band n man may be in the possession ordinari ly of that 
whic:h would be termed a great mind, still if such person, during a period 
of actual insanity, yiolate the law, such person would in law not be a 
subject for punishment, and in such case it is in law immaterial what 
the cause of said insanity may have been. But in law insanity and 
mera drunkenness are two things distinct one from the other. While 
insanity exonerates from all punishment, mere drunkenness neither 
mitigates nor justifies. If a man of his own volition voluntarily be
comes drunk, and during a fit or spell of even very great intoxication, 
does an act, he cannot in such case plead drunkenness as an excuse. 
The law will not allow a sane man to shield himself from the conse
quences of his own acts on tl1e ground that such sane man, of his own 
accord and of his own will, chose to become even benstily drunk. No 
mere temporary condition of the mind, brought about by a fit or mere 
spell of drunkenness, however great such drunkenness may be, is in 
law an exoneration or excuse for crime.,, 

This charge, so far as the defence of the defendant is concerned, is 
negative in its character. There is no direct, affirmative application of 
the low to his theory of defence. It is true that the jury are told that 
if they belie,·e that the def('ndant is actually insane, be would not be 
amenable. This is very general, including every species of insanity. 
The evidence tending, whether strongly or otherwise, to establish delirium 
tremens, the charge should have explained that species, and applied the 
legal principles thereto. This should have been done clcnrly, distinctly 
and affirmatively. Again, the charge makes the test of insanity depend 
upon whether the defendant knew right from wrong generally. The 
test is now settled to be whether the defendant knew the act charged to 
be wrong i if so, he is punishable. 

There is another objection to the charge. It proceeds upon the idea 
that no temporary conclition of the mind produced by drunkenness can 
avail. This is a. correct assumption if delirium tremcns can nm·er result 
directly and immediately from drunkenness. This, however, is not 
the c3.Se. Though usun.lly occurring in habitual drinkers after a few 
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day's total abstinence from spirituous liquors, it may be the immediate 
efiect. 1 

For the errors above pointed out the judgment is reversed :ind the 
cause remanded. 

Reversed and remanded. 

NOTES. 

§ 76. Barbarity or Crime does not Ra.lee a. Presumption of Insanity. -
The barbarity or enormity of the act raises no legal presumption of insanity.' 

In Lake v. People,s tried in New York in 1854, it wtts said by the judge in 
charging the jury: 14 It is contended that the fact of the prisoner killing the 
woman with whom he cohabited and his own cblldrcu 1 is in itseU, evidence o! 
ins!l.nity. This argument eYidenccs not ouly a want of knowledge of human 
nature and of the springs of human action, but the grossest ignorance of the his
tory of mankind. For, from the time Cain slew his brother, clown to this day, 
when almost every newspaper brings tidings of a wife killed by her hushund, or 
children by their pa.rents, all experience shows that no ties, however strong, no 
relation, howenr sacred, not C\'cn the bonds of affinity and cousuoguinity, coul<l 
withstand the wrath of an exaspera.ted man; ancl 1 indeed, when c:i.refully and 
closely considered, the domestic relationship, so far from being: a barrier against 
violence, invites to its commission, by the opportunity it offers, and the hcl1>
lessncss of a portion of its inmates. Those who are const!l.utly together have 
such abundant means of discovering the offensi\"e traits in each other's disposi
tion, tha.t lo,·e not uufrcqueutly degenerates into hatred, and the intimacy o! 
the family circle, which should lead to peace and happiness, too often furnishes 
the occasion for angry irritations and collisions which ultimately terminate in 
violence and bloodshed. And when we consider, in addition to this, the num· 
erous evil minded persons, their ungoverned passions, the artificial excite
ments to which they resort, we can hardly be surprised that a very large portion of 
the homicides occur amongst those who arc connected by the tics of family or 
blood. Indeed, it is well known, historically, that iufanticide1 or the murder of 
one's own children, is the prevalent crime in some countries, and there is too 
much reason to believe that it ls too frequent in this. Perhaps my views may be 
colored by J>Crsonal observation. The last case of murder tried in this court 
room was that of a woman for poisoning her husband; the other one tried in 
the same court, was that of a man for killing the child of his wife; both 
of them were executed in July of last year. In June last a man was tried 
before me in Brooklyn !or beating his wife to death, aud in Dtcember of the 

1 Wharton & Stille'eAfed. Jur.,vol. 1, 
1eci. 20'J; Ray'e.Med.Ju.r.238. 

2 State v. Stark, 1 Strobb. 479 (1847); 
Laros v. Com., Si Pa. St. 200 (1877); Holsen· 
llake v.State, ~Ga. 43 (1872); Bull's Cai.e, 

2 City Hall Rec.~ (1817); Pienov1'1 Cue, I 
CityHallRec.123(1818). 

• 1 Park. 495; 1. c., People v . Lake, 12 N, Y. 
MB(lSM). 
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year before lust, a man was trice\ before me in Brooklyni who stabbed his wife, 

his mother and his sister, all the persons present . The wife and mother were 

killed on the spot; the sister, though dangerously wounded, survived to tell 

the story on the witness stand . It was done in broad daylight, and the culprit 

immediately walked out of the house and surrendered himself up, declaring his 

readiness to suffer the penalty of his crimes. Ko insanity appeared in the case 

and he was executed in January, 1852. To say, therefore, that a man will not 

kill his relations unless he is i11sane, is cquin1h:nt to saying that he will not 

commit crime unless he is insane; or in other words, that there is no such 

thing as crime, inasmuch as its wickedness proves its iunocency; it is hardly 

necessary to acid th:it such a doctrine is subversh·e of all order and safety, and 

docs away with the whole administration of criminal justice, and is just worthy 

of the source whence it originated, namely, among .French infidels, and German 

metapbysicians and transcendentalists." 

§ 77. Evidence of Wife's Adultery Relevant, When.- Evidence of informa

tion to the prisoner of bis wife's adultery Is admissible to show that he 

committed a murder in a state of frenzy, only where it is sho,n1 that the in

formation was gh·en so near the time of committing the crime that the court 

can sec that there was not a su01cicnt period for the passion, it would natu

rally excite, to abn.tc.t In Sa10ye1· v. State 2 e\·iclencc th:1t the deceased (the 

prisoner's wife) had for a Jong time been having crirnin:1l in tercourse with 

othe r persons, nnd that the prisoner had for a Jong time been cognizant of this, 

was held inadmissible by itself as tending to show insanity. In Guetig v. 

State 3 the judge instructed the jury in these words: "H the jury should find 

from the eYiclence that there is a reasonable doubt whether the defendant hus 

been subject to attacks of epilepsy, and if this fact (if so found) has been 

supplemented by testimony of expert witnesses establishing to the satisfaction 

of the jury (evidence raising a reasonable doubt bciug sufllcient) that epilepsy 

ls a. disease which tends to produce insanity, this evidence u:ould not be sufficient 

to raise a reasonable doubt of his sanity at the time of the nllcgcd commission of 

the homicide. There must be sufficient eviclenec to raise a reasonable doubt 

of actual insanity at the time of the alleged commission of the offence." This 

Instruction was held to be erroneous. Referring to the ruling In Sawyer v. 

State, the court said: "There are some important distinctions between this 

ca.se and the one before us . rt is clear that the fact that ~awyer1 s wife had 

been committing adultery with Dibbs and other men, and th;:it Sawyer knew 

the fact, would not tend to produce the diseaseuf insanity in Sawyer. It might 

very much enrage or distract him temporarily, but would not tend to produce 

insanity as a. disease. This is a very different statement from the facts sup

posed in the instruction we are considering, namely, that Guetig had attacks 

of epilepsy, and that epilepsy tended to prove insanity. Besides, in the Sawyer 

Case the quest.ion was one upon the admissibility of el'idence, which is solely 

for the court to decide. The question in the present case is one upon the 

7 Abb. Pr. (s.s.) 321 (1868); State v.Jobi;;, 
Sired. (L.) 3JO( l8'8). 
:~Jnd.t!O ( lS71). 

3 &3Jnd.27S{U!78) . 
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Notes. 

insufl1ciency of the evidence to pro,·c a gh·cn fact, which is solely for thC' jnry 
to dec ide. • • • The instruction complained of, compactly stated, pluinly 
means thnt if the appellant has been subject to attacks of epilepsy, and epilepsy 
is a disease which tends to produce insanity, these facts nre not sul11cicnt to 
misc a reasonable doubt of his suuity at the time of the alleged commission of 
the homicide. It is not cleur in the statement of the time of the attack of 
the epilepsy in relation to the time of the commission of the offence . For 
augut that the instruction says in words it might be understood to mean that 
if the appellant had attacks of epilepsy on the day the deed was done (tL fact, 
indeed, which the evidence tends to prove), or an hour before, or e'·en at the 
time it sti ll wou ld not be sutncient to raise a. reasonable doubt of his ~a.nity at 
the time, the homicide was committed. Such a \'iew would be plainly erroncom~. 
The instruction is also erroneous, because it directly ~tates that certain Hi
dence which is legitimately before the jury is not suJlicient to prove a certain 
fact. or to raise a rca.sonable doubt of a certain fact.' 11 

§ i8. Declarations not Res Gesta3 Inadmlssible. -The declarations o! the 
prisoner unless res (lestw arc inadmissible . So it.was held in State"· Scott" that 
where a prisoner had committed homicide nt ten o'clock at night e\'itlence of 
what he said next morning was inadmissible to prove bis insanity. 11 We un· 
dcrstnncl the rule to be,,, it was said in a subscqucnt case in the same !'itnte, 
"that a party charged with a. crime can nenr put in eYidence in bis own be
half nny cleclarntious of hi!ii after its commis!o;ion, not eYen in support o! inRan. 
ity us a defence, unless as a. part of the res gcstre to some act which Is admitted 
in e'·idence."' The prisoner's declarations made after the commission o! the 
crime thnt he was sn.ne when he committed it arc admissible against h1nu 
Dcclnrations of the deceased that the prisoner wns insane are irrelevant.~ In 
:t Pcnu~ylYauitL case it was held not crro1· to refuse evidence that the deceased 
had sa id: "My husba.nd shot me, but J don 1t want him punishecl 1 " for the pur
po~e of showing that she beliend him insane and not accountable for his ac· 
tions.8 

§ i!). Confidential Communications Between Husband and Wife - Testi
mony as to Insanity not within the Rule.-In United States'" Guiteau,1 a 
Mrs. Dunmore, who had been married to the prisoner in July, l8G!l, and w:is his 
wife for four years, but at the time of the crime and the tri:il was divorced from 
him and married to another man, was called as n. witness for the prosecution, 
and asked whether in her a~socialiou with the prisoner she had ever seen any· 
thing" that would indicate that he was insane. It was objected that her unswer 
would infringe the rule reµ;artling confidential communications between hus
band and wife. The court allowed the question and the witness answered that 
she never had. On appeal the ruling was amrmed. 11 The question,,, ~aid the 
Supreme Court, "called for the witness' obserrntion o! the defendant's sound-

1 Thecourtisnotboundtohenr evidence 
upon which to ground a presumption of the 
possibloinsanityoftbcprisoncr,untLldi· 
re<'.tc,•idcnccofthc prisoner's insanity has 
been given. Laros v. Com. 84 Pa. St. 200 
(187i). 

t l llawks.24,(1820). 

a Statev. Vann,82N. C.631(18SO). 
4 State t•. Kring, 74. Mo.612 (1881); Gul-

teau'sCase,ante. 
& State v.Spencer ,:HN.J. (L) 196(1846). 
ssnyrcsv.Com.,88Pa.St.291 (ISi9). 
; I Mackey. 
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ncs<s or unsoundness o( mind, nod the objection goes partly on the ground thnt, 
notwithstanding the ruling o{ the court that conttdential comrnunic~\tions be

tween the husband and wife were protcctecl, she may have included, as a part of 
the bias of her answer, what arc uudcrstoocl as communicutio1ls from her former 
husband. We think that the exhibition of sanity or insanity is not a commtrni
c:ttion nt nll, in the sense of the rule which protects the prh·acy and confidence 
of the mnrrhtge relation, any more than the height or color, or bliuduc;.;;.;1 or the 
)O!':S of an nrin of one of the parties is a communication. The rule which is sup

posed to hiwe been Yiolntcd was cstnblislwcl in orclcr that the conduct, the vol
untary conduct, of married life might rest secure upon a basis of peace and tru$t, 
a11cl relates to matters which the parties may elect to dbclose or not clisclosc. 
It wns pro,·ided in order that matters should not come to the light, which would 
not do so nt all without a. disturbance and disre~ard of the bond of peace and 
confldcnce between the married pair. Therefore it has not been applied to au~· 
matter which the husband, for example, has elected to make public, by doing or 

~aying it in the presence of third persons along with his wife; and it cannot be 
applied to that which, whether he will or no, he hic,·itably exhibits to the world 
ns well as to his wife. Some diseases n, husband may conceal, ancl he may choose 
whether to re,·eal them or not. If he should re,·eal the existence of such n, dis

ease to his wife, in the privacy of their relation, she may never disclose that 
communication, even after the relation between them bas ceased. But s:rnity or 
insanity arc conditions which arc not of choice, aucl when the disease of insanity 

cxists1 the exhibition of it is neither a. matter of voluntarily confidence nor cttpa
blc of being: one of the secrets of the marring:c relation. The fact that there urc 
instances of cunning concealment for a time, docs not affect the general truth 
that insanity rc,·cal.i itself, whether the sufferer will or no, to friends nnc\ a('

quaintnuces as well ns to the wile . In short, the law cannot regartl it or protect. 
It as one of the pceuliar confidences of a p:uticular re lation. It may be added 
that it is difficult to pcrcch·c, in any Yicw of this subject, how the witness' de
nial that she bncl seen indications of insanity can be !'aid to re,·eal any fact which 
lier husband had communicated to her. If our opinion that sanity or in~anity 

~:~~ol~eb;e~~:~:~~~i~~~to:a::~~~\i~1 ~1:>~-~:~11~~1i~1~~/;~~,-~~;~l ~~~~lt~~:~,.~;~~:~::11i~ 
seem to re\·cal nothin~ to the world, unless she should say that the cxis.:ence of 
i11sanity in her husb;md Imel been communicated to her by his conduct during 
their connection. We arc of opinion that uo error was committed in receh'ing 

this evidence." 
§ 80. Evidence of Acts and Conduct at other Times. -The prisoner's acts 

and conduct at times other than that at which the crime was committed Ul"l' 

receimblc in evidence.I Where tbe sanity of a. pri.-=oucr is at issue, a. letter 
written by him, prior to the commission of the allegNI offence is nclmi:-i<;ible in 

evidence to throw li!?ht on the condition of his intellect at the time of the act 
charged. If destroyed, t-t1..•condary c,·idencc of its contents m:ir be gh·cn. 2 In a 
Georgia case it was bl'ld that evidence of a co1wer~utiou subsequent to the act. 

1 Com. v. Pomeroy, 117 i'tfnss. H3 (l!lil); ~ Stnte t•. Kring,64 Mo. 5!.Jl (1Si7), Ol"Cr· 
• 11 57N JI 54!) (18~6)· Gultcnu's ruling on this point State t:. 1\ring, l l\lo. 

~~~\~0~=£~~~f· ·~~1·~.~t1~~~~:~!:nrsc~i~.L~ c.\pp.> us c1~~0>. 
(J~). 
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charged was inadmissible to prove the defendant's insanity; nnd so arc tests 
made by one not an expert at the timc.t 111 a Delaware casc1 tlll odd collection 
of rnrious articles of no novelty or n1lue, even as curiosities, which the prisoner 
had made from time to time, :rncl had long preserved, with a view of starting a 
museum, were allowed under the plea of insanity to be produced and shown to 
the jury.2 Where the defence was that the homiciclc charged had been committed 
by the prisoner unclcr the insane delusion that the deceased and others were 
engaged in a conspiracy agaiust him, expressions of hostile feelings toward the 
prisoner made by the deceased, though not shown to have been m11dc in the de
fendant's presence, nor to have come to his knowledge, were held admissible 
for the purpose of showing the stat.e of mind of the deceased toward the pris
oner at the time, ancl this tendency to show some real ground for the prisouer1s 
feeling towarcl the deceased:' Preparations made by a person to commit the 
crime arc relevant ou the question of sanity and premeditation." But omittillg 
to attempt to escape after a crime is not conclusive evidence of iusanity.!I 

§ 81. Insanity cannot be Proved b:.S, Reputation. -The insanity of the pris
oner cannot be proved by the testimony of witnesses that he was generally re
garded as a man of unsound mincl1 an cl that his reputation was that of a ;-:erson of 
nnsouud mind before the commission of the alleged offoucc.e Therefore evidence 
offered by the accnsed that "his father was reputed in the neighborhood where 
he dwelt to be at times insane" is properly rejected.7 

§ 82. Previous and Subsequent Inaanity.-The insanity must be shown t;o 
exist at the time the deed was clone-previous or subsequent insanity is no ex
cuse.s But it is obvious that in very many cases the insanity of the prisoner at 
the instant of the commission of the offence can only be established by evi
dence tending to prove that he was insane at some period before or afterward. 
Therefore evidence of the mental couditiou of the prisoner both before and after 
the act is admissiblc.1° "Previous or subsequent insanity is no defence, unless 
it existed at the time the act was clone. Yet we cannot reject evidence to 
prove insanity either .before or after the act, for such evidence is proper to be 
weighed by the jury in coming to 3. conclusion wb(.'ther insanity existed at the 
time the act was clone." 11 

Ju Vance v. Commonwealth,n it was held that where a prisoner's defence is 
insanity, evidence to prove insanity before the act was committed is proper with
out first pro,·ingthe insanity at the time of the commission. 

Where there is a question of the prisoner's sanity at the time of the trial, 
which is submitted to the jury, who find him sane, when he is afterwards put on 
trial for th<. ·"me, all e\·idence as to his sanity at the time of the trial is inad
missible which does not go to prove his insanity.at the time of the commission 

1 Choice .. Stnte,31Ga.4.24 (1860). 
2$tate v. West, l Houst. Cr. Cas. 3il 

(1873) . 
zcom.v. Wileon,1Gray,337(10ot). 
4 Cole's Trial, 7 Abb. Pr. (N. s.) 3'.!l (1868). 
•Lake v. People, l Park. 4% (1854). 
6 Ilrinkley v. State, 58 Ga. 296 (1867); 

Choice v. State,31<.:a.4'.!4(1860). 

1 State v. lloyt,47Conn.518 (1880). 
'Statev. Hays,ZZLa..Ann.39(1870) . 
GPeople tt.March,6Cal. 543(1856) . 

IO Russell tt. State, 53 Miss. 367 (18i6); 
Statev.Felter,ZSiowa,67(1868). 

11 McAllister 1.'- State, 17 Ala. 4-34- (ISW); 
McLean tt.S t ate,16.\la.67'.!(1Sl9). 

l~ '.!Va. Cas. 132 (1818). 
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of the crime.1 It. bas been held that it is competent for the prosecution
1 

against 
the prisoner's <ibjei.:tiun, to introduce evidence that he was intoxicated a short 
time previous to the commission of the offence chargccl, pro,·idecl such testi
mony makes it probable thut the intoxication continued and existed at the time 
tbeallcgcclcriminalact was clone.2 

In Warren v. Stale,~ the prisoucr was on trial for murder, the defence re!lcd 
on being insanity and mental hallucinations and delusions. The court churged 
the jury almost in the Janguage of Mr. Greenleaf.~ This charge the Court of 
Appc:ils approved. But the trial court refused instruction which 
was asked by the dc!cnclant. "Thu.t in 
defendant at the time of the killing of l\L (if the did kill .:\I.), 
the jury arc authorized to look at all the facts and circumstances in 
evidence before them relating to the question of ddcndant's sanity- that is, 
all the facts aud circumstances relating to the defeudaut's mental condition 
after ana since the killing, as well as the facts and circumstances rd:.tting to 
defendant's mental condition before the killing." 011 :lppeal, it was held that 
this instruction should have been given. 11 Testimouy," said \Y111n;, C. J., 
''that clefcudant hacl exhibited evidences of insanity sincc the homicide and up 
to the time of trial, as well as before the killing, had been ::tdduced uncl prop
erly laid before the jury, anct the jury should have been instructed that they 
were to consider it, along and in connection with the other testimony, in arriv
ing at their conclusion, for it is a rule of law, that e,·iclence of the state of the 
mind of the party both before and after the act clone is admissible iu determin
ing the question of sanity." 

In Sullivan v. People/> the prisoner had confessed to the crime charged, but 
an effort was muclc to :H·oid the force of the coufcssiou by hhowing that he was 
insane when he made it, though sane when the crime alleged was committed. 
In the Supreme Court the record stated simply that there was evidence that he 
was insane some thirty-six 01· forty-eight hours after the time of the confes
sio111 and other evidence that he was not insane. 1t was held in the Supreme 
Court that as there was 110 cddcnce that he was insane at the time of the con
fession, the rulings of the trial court on the question of such insanity, the 
burden of proof, and the nature of the eYidence on the subject, were immaterial 
nncl could not be assigned for enor. 

It is crro1· foi· the court to instruct the jury to take into consideration the 
physical appearauce of the prisoner at the trial in deciding as to bis sanity at 
the time of the crime.~ 

§ 82 a. continua.nee ot Insanity - Presumption. - Ins:rnity once proncl to 
exist, is presumed to continue until a lucid intenal is showu.1 In Slate, .. 
Vann,s it was conceded that the prisoner was \"iolcntly insane shortly before the 
homicide, and was then of unsound mind, but it was insisted that at the time 

l Shultzv.Stntc,13Tex.-l0l ( lSM). 
2 Pierce v.Statc,53Ga.365 (1874). 
!!)Tex. (App.)G19(JtlSO). 
• 2GreenI.onE\•.,sert.3i2. 
631Mich.1(1Si'5);Aconfessionmadcwhcn 

Insane Is no evidence of guilt. l~eople v. 
Wreclen,5!1Cnl.3H ( l"SI ). 

e Bowden t·.Pcople,l2llun,85 1l87'}. 
r Sl!ltcv.S1>encer,21N.J. (L.)Hl(;n848J; 

lladficlll'sCase. State v.Johnson,4.0Conn. 
136 {!Si~); Stale v. Brnwn, l lloust. Cr. Cas. 
5:)!) l JS';'~) ; but see People v. Smith,5i Cal. 
130 ( Ui~O) . 

S S'..!);.C.G31 (181:10). 
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of the commission of the offence, he had a lucid interml and was rc~ponslblc 
for his acts. The prisoner asked the following instruction: 11 If the insa11ity 
of the prisoner shortly before the homicide, be admitted or found by the jury, 
before the jury cun convict the State must pro,·c beyond a reasonable cloubt 
thut at the time of the homicide the prisouer had a. lucid iuten·al 1 and was iu 
such a mental condition as to make him responsible for bis acts. 11 This the 
comt refused, but told the jury that if the ius:rnity of the prisoner shortly 
before the crime were found by them, then it was the duty of the State to ~how 
not beyond a reasonable doubt, nor by a preponderance of cYidcncc but to the 
satisfaction of the jury that at the time of the homicide he had such :1 lucid inkr
val. Ou appeal thisn11iugwasapproved: "Jn a.n indictment fol' murcler," said 
D1LLrno, J., "the two constituents of the crime, to-wit, a voluntary killiug 
ancl malice aforethought, must be proved by the State, as it makes the charge; 
aucl as the accused is presumed to be innocent until the contrary is shown, both 
of these clements must be proved. The killing being shown 1 then the other 
ingredient, malice, is also proved as a fact in the eyes of the law, not by cd
clcncc adducccl, but by a presumption th:tt the law makes from the fact of the 
killing1 and these two essential facts being thus established, the legal conclusion 
thereon is, that the offence charged is nrnrder.t But the implicn.tion of malice 
macle by the law ancl taken n.s a fact, is not conclusive on the pn.rty accused, but 
may be rebutted. He may show, if he can, by his proofs, that there was no 
malice prcpense, and thereby extenuate to manslaughter, or make a case of 
justifiable or cxcusa.ble homicicle, or a case of no criminality at all by proof of 
insanity at the time of the act committed, disabling him to kuow right from 
wroug. 1 The burden lies on the accused to make these proofs, if he 
can; otherwise the conclusion of murder1 on a malice implied, will con
thrne against him and will call for, and in law, oblige a conviction by 
the jury. And in the making of such extenuating or acquitting proofs, 
the law puts on him the onus to do so, not excluding all reasonable 
doubts, but merely to the extent of satisfying the jury. There arc 
respectable authorities which bold that mental competency of the accused is 
one of the constituent elemcnLs of the crime imputed, and that when th:.rt is 
controvCrtecl, it must be shown beyond a reasonable doubt in the minds of the 
jury . But such is not the law of this State. The doctrjne with us is well 
established, that when there is a voluntary killing as is admitted in this case, 
the law presumes malice, and makes the crime murder, unless as aboYe 
cxplaiued 1 the accused can and does repel the same by e,·idence of bis own or 
by legal inferences from the surrounding and attending circumstances. By your 
decisions, matters of extenuation and excuse, or discharge by reason of insan
ity, must be shown by him wbo sets it up; otherwise the implied malice con
tinues, and the case remains in the judgment of the law a case of murder. 
This case (Willis') was carefully considered, and in ,·iew of our own decisions. 
and the crown law of England, and after commenting on Gommonwerilth v. 
Sork

1 
•and the dissenting opinion therein of WILD..-:, J ., :l conclusion is reached, in. 

l 1''oster's Crown J~aw, 255; Eas~ P. C. 
22i;Statev.Willis,G3N.C.26. 

! SeeFosterandotherauthoritles,supra. 

a Statev. Willis,rupra. 
~!I Mctc.!l3. 
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harmony with previous rulings in this court, that matters of mitigation, excuse, 
or justification must always come from him who claims the benefit thereof, and 
must be proved not beyond a reasonable doubt, but only to the satisfaction of 
a jury; and to this case we assent, as controlling the case u:ider consicler:ition . 
. \pplying the principle above enunciated and established by Willis' Case, the 
prisoner, by the voluntary kilHDg of Gatlmg, admitted by himself, and the eou
sequeut implied ma.lice, weDt to trial with the legal conclusioD of murder 
against him; and to have acquitted himself it would have been incumbent on 
him to h~\·c pro,•ed an habitual or permanent insanity before the homicide, and 
lf the fact of its existence originally, or its presumed continuance at the time 
of the killing, was controverted by the e\·iclencc of the State, he would have had 
to show, and that by evidence satisfactory to the jury, at least, the fact of a 
continuance of insanity at the time he slew the deceased; ot· failing so to do 
the legal conclusion from malice implied would ha\•e still rem:tined and his 
offence would still have been murder. Now on the tri:tl, the State dispensed 
with proof by the prisoner of insanity at a d:ty anterior to the homicide by 
admitting that much for him, and thereby the issue w!ls reduced to the single 
fact of the existence or non·existence of prisoner's insanity at the time of the 
killing. Upon that point, evidence w:ts iutroducecl by the State tending to show 
the non·existence of insanity, and the prisoner did o r might h:tve introduced 
testimony in aid of the presumption ulrcacly in his favor from the admission of 
insanity before the homicide, in order to satisfy the jury of the existence of his 
insanity at the time of the killing, and the prisoDer failing to satisfy the jury 
of the truth of his defence, there remained then the fact of the ,·oluntary act of 
killing noel with malice implied, and this in point of law, made the crime mur
cler.t After a careful investigation of the severa l exceptions taken by the 
prisoner, we are unable to discern :tny cl'ror of Jaw on the triul 1 and we must so 
declare, and this will be certified, to the end that the sentence of the law may be 
executed.'' 

It is only habitual insanity, which once proved to exist, the law presumes to 
continue; the presumption docs not apply to a temporary insanity resulting 
from some trunsient cause 2 or drunkenness.3 If a person be proved to ha\·e 
had ou a particular occasion a paroxysm of mania a potu, or delirium caused by 
fcYCl', ol· by sudden aucl severe mental agony, there would be 110 presumption 
that the same state of mind continued after the exciting cause was remo,·ed. 
On the contrary the presumption would be that the mind was restored to its 
normal condition when the disturbing element had ceased to operate. In Peo
ple v. Fraiicis,i the defendant asked the court to instruct the jury that" insan 
ity once shown to exist was presumed to continue until the contrary was 
shown." In the Supreme Court it was said: "If the term insanity, as employed 
in these instructions is to be construed as referring to a general unsoundness 
of the miu<I, and not to an aberration of n temporary nature proceeding from 
some transient cause, then the instructions correctly state the law . * * • 
The ''ice of these instructions is that they state the proposition too broadly. 

t Stnte v. Willis, supra; Com. v. Eddy, 

i G\lri~;~!3~ .. ~ewcll, 3 Jones (I..). 245 (1855); 

Stateu.Ueddick, 7 Kas.HI (1871 ) . 

3Jd. 
+38Cal.183(1869). 



'864 

.As we ha,·e showu1 cnry species of insanity is not presumed to continue until 
the contr!lry is shown, but. only a general habitual insanity, not proceeding from 
a transient cause, ancl if the instructions hncl been properly quulificcl In this 
respect they ought to have been gh·en. But in the form in which they were 
offered, they were properly refused." 

§ 83. Evidence of Insanity tn Relatives. - Where the defence is hereditary 
iusanity, the meutal condition of the prisoner's immediate rclath·cs is rclcvant:l 
e. (J., that his mother, or aunt,2 his brothers or sisters, 3 or his father, was in
sane.~ But insanity in the prisoner's family is irrclcrnnt where there is no evi
dence that he himself is insane ." Where there is no c\·iclcncc that a prisoner 
enr exhibited any signs of insanity, evidence that some of bis uncles and aunts 
were insane is inadmissible.& Evidence of the insanity of the mother and uncle 
or other relatives of the prisoner must be disregarded, if there is no other e,·i
c\cnce tending to show that he was Wruself insane at the time he clid the act 
charged.7 

In Blatt v. Simms,8 the defendant was indicted for the murder of James Reese, 
the defence being insanity. On the trial the court instructed the jury that the 
fact that some or all of a person's ancestors have been insane docs not of itscU 
proYe that person insane, "and if there is no direct and preponderating evi
dence of insanity of defendant at the time he killed Reese, the jury cannot jus
tify or excuse the killing on that pica." On appeal this was held erroneous. 
"The vice of that instruction is," said llEXRY, J., u that it requires direct 
proof of insanity. What is meant by the term 'direct' in that connection I 
cannot tell, but it was calculated to make an impression on the minds of the 
jury that evidence of the insanity of one of defendant's aunts and two of his 
sisters, which was proved, was not worthy of much consideration i but the evi
dence must be direct tha.t defendant was insane. Direct e\·iclence would be that 
of medical experts that they had examinccl the defendant and found him insane, 
or of persons who had been familiar with him, aud from their personal obscr
Tation believed him iusane. If the instruction means anything it was intended 
to exclude from the consideration of the jury all other evidence of insanity. 
An act which would not indicate the insanity of a person in whose family there 
bad been no case of insanity might be a Yery strong circumstance to prove in
sane a person whose aunt had died in a mad-house." And the court held that 
this erroneous instruction was not cured br another to the effect that the fact 
of the prisoner's insanity might be established by facts and circum:stances aB 
well as bydirectcYicleuce. 

Ju a Connecticut case, the prisoner ha,·iug introduced evidence to prove that 
bis sister bad been insane about six years, the court permitted the prosecution 
to inquire, on cross-examination, what caused the insanity, for the purpose of 
showing that it was not hereditary. On appeal, this was held proper. "Obvi-

l Hagan v. State, 5 Baxt. 615 (18i5); U. S. 
v.llolmcs, 1Cliff.98(185S); Guiteau'sCase , 
lOf'cd. Rep.161. 

zpeoplev.Smith,31Cal.i66(1866), 
s Peoplev.Garbun,liM1ch. 9(1868). 
'4 Stntev. Felter,251owa,67 (ISGB). 

h Cole's Trial, i.A.bb. Pr. (N. s.) 321 (1868). 
65tatev.Cunningham,7'2N.C.46!>(187:i) . 
1 Bradlcyt'.State,31 Ind.ol.92(1869). 
86SMo.305(ldi8). 
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Dpecific Acts of Insanity-Proof of other Crimes. 

ously," said LOOMIS, J., "one of several children might be insane from many 
uuses that could not poslsibly affect the others. U, therefore, the testimony iu 
chief was relcwmt at all, which is doubtful, there is uo possible ground for its 
admissibility, unless it tended to show a taint of insanity descending ·with the 
parental blood. So that the cross-examination wn.s strictly legitimate, as ca.lcu
lated to furnish an instant nud perfect test of the value of the testimony." L 

§ 84-. Character.-WllCre the pica is insanity, evidence of the prisoner's prc\·ious 
good character is relcvaut.1 In Johnson v. State, the prisoner being indicted for 
burglo.ry pleaded as n. defence that at the time of the commission of the crime 
bis mind was so beclouded by the excessh·e use of intoxicating liquors as to 
rendered him incapable of forming a felonious iutcut, and he offered to pro,·e his 
general character for many weeks pre,·ious to the time of the crime. The rejec
tion of this e\idence was held to be error . "It must be supposed," said the 
Court of Appeals, 11 that the offer to pro,·e the general ch:m1.cter of tl1e accused 
was made with reference to the matter undergoing investigation, and that he 
either sought to establish a character for honesty or it was his intention to con
fi ne the Inquiry to his general condition for several weeks previous to the alleged 
commiss ion of the offence churged, as bearing on his mental capacity at the time 
it is alleged the offence was committed. 11 

§ 85. Specific Acts otlnsa.nity Need Not be Shown.- In People v. Tripler, • the 
prisoner, Eliza Tnipler, was charged with stenling fl,·e silver spoons from the house 
of Mr. $tonehale. :Mr. Stonehale missed the s1>oons1 and immediately went to 
the silversmiths in the neighborhood and ga,·e them a. description of the articles 
stolen . The prisoner offered them for sale, and was detected, Mken to the po
lice, examined and committed !or trial. The spoons were proved to be the 
property of the prosecutor, nnd these facts were made out to the satisfaction of 
the court and jury. The defence set up was that the prisoner was at times in· 
sane; her sister testified that she had a fall some years ago, ''that affected her 
head." The prosecutor himself thought'' herconduetwas strange," but none of 
the witnesses testified to any act or acts of mental derangement, or pointed out 
any particular manner of conduct to show it. By the Court : "Although tl1e de 
fence has not been satisfactorily made out, yet there was quite enough made 
out to raise a doubt in the mind of the court of the prisoner's being a person 
of sound mind, and where a doubt exists, it would always be the safest ·way to 
acquit. Insanity ttsell is calamity enough without Inflicting the pain of a eonYic· 
tion and its consequences. The witnesses have not shown any particular act 
whereby we could discover derangement, yet it is sufficient to say that n. doubt 
has been raised, and that. doubt ought to operate in farnrof the prisoner." The 
jury returned n. verdict in favor of the prisoner, without leaving the box. 

§ 86. Proof of Other Crimes. - As a general rule where a man is a~cused and on 
trial for one crime, the fact that he has committed another crime is not rele,·ant. 
But it has been held th:i.t where the defence to a charge of murder is Insanity, 

1 StaLCt•. Iloyt,47Conn.IH8(1880). 
~ llopps v. People, 31 Jll. 38:1 (1863). 
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Notes. 

and the coolness nnd unconcern of the prisoner at the time he committed the 
homicide are relied on ns justifying infcrcnccsfa\·orable to the plea, it is competent 
to show that the prisoner had been in his early life engaged in the perilous call
ing of smuggling, ns tending to rebut the presumption that his deportment on 
the occasion of the net for which he is charged was attributable to iusanity.1 

§ 87. Testimony on Former Trial. - Where a witness becomes insane, his tes
timony on a former trial is admissible.2 

The record of proceedings on :mother trial in which one of two defendants who 
arc jointly indicted is adjudged insane, is not evidence aga.inst his co-clefcndaut 
of the fact of such insanity on a trial under the iudictmcnt.3 

§ 88. Pleading-Trial.- Under a plea.of 11 not guilty,'' the prisoner is entitled 
to 1:1how his insanity at the time the crime was committed.' Insanity is a ques
tion of fact to be decided by the jury.:. The New York statute authorizing the 
court to appoint a commis..,ioner to pass upon the prisoner's sanity, docs not 
take away from him the right to have the question of his sanity decided by a 
jury under a plea. of not guilty .6 

§ 89. Right to Open and Close.-The plea of not guilty and defence of 
insanity thereunder docs not give the defendant the right to open and close.7 

§ 90. Judge need not Specially Define the Various Types ot Insanlty.-In 
Stuart v. State,8 it 1s said bythcSuprcmeCourt: 11 lt is earnestly argued that the 
law applicable to this defence was not properly submitted to the jury. The charge, 
in substance, was that the Jaw presumed the prisoner, if over fourteen years 
of age, to be of sound mind, and the burden w:1s upon him to introduce proof 
to show his want of sanity, or to create a reasonable and well-founded doubt 
of his sanity, to entitle him to an acquittal. The judge, in his charge, does not 
use the words mania a potu, delirium trcmeus, or other similar language, but 
uses the words, ' 1 unsoundness of mind," or insanity; the jury were instructed 
that to relieve the prisoner it was sufficient to show the unsoundness of mind, 
or create a reasonable doubt of the prisoner's sanity; and this was sufficient, 
whether the disease be permanent or temporary, and whether caused by the 
Yoluntary use of ardent spirits or otherwise. We do not think it essential that 
the judge should ha\·e specially defined the various classes or typ12s of insanity. 
It is the unsoumluess of mind that excuses the act. According to the proof, 
mania a potu is a disease in which the mind ts unsound. The language of the 
charge is comprehensive enough to embrace the particular classes of insanity 
indicated by the proof. It says : The •unsoundness of mind may be temporary, 
caused by the use of ardent spirits .1 This is what physicians cull mania a potu, 
or delirium tremcns, and if the proof made out a case of mania a potu, it made 
out a case of menta.l unsoundness. We think in this there was no error.ti 

Hopps ii. People,31I11.385(1863) 
Marlerv. Statc,67Ala.55(18SO). 
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Jury may be Cautioned as to Defence. 

§ !H. Duty to Instruct on Insanity Plee..-Jn Texas it is held that the court 
should charge specially on the defence of insanity, however slight the evidence 
adduced, 1 or whether asked or not.2 Evidence that the accused is of a lower 
order of intellect than other members of his family is not, of itself, sufficient to 
impose upon the court the duty of charging the jury on the subject of insanity.' 

§ 92. Jury May be Cautioned a.a to Insanity Plea.. -The jury may be in
structed that the evidence relating to insanity should be carefully and intelli
gently scrutinized; 4 that no pretended case of insanity should be allowed to 
shield a man from the conseq_uences of his own acts, they, at the same ti~e, 
being told also that if one has rea lly committed an act which is the r esult of a 
diseased or unsound mind, the defence of of insanity would be a good one, and 
the prisoner should haxe the benefit of it.!• 

In a Cnliiornia case the judge said to the jury: "In prosecutions for crimes, 
the defence of insanity is often interposed, and thereby becomes a subject of 
permanent importance in criminal jurisprudence. A clue regard for the ends of 
justice and the peace and weliare of society, no less than mercy for the accused, 
require tha.t it should be thoroughly ancl carefully weighed. It is a plea. some
times resorted to in cases where nggraxatecl crimes have been committed under 
circumstances "·hich afford full proof of the o,·ert acts, and render hopeless nll 
other means of evading punishment. While, therefore, it ought to be received, 
as a not less full and complete, than it is a humane, defence when satisfactorily 
establisilCd, it yet should be examined into with great care lest au ingenious 
counterfeit of the malady furnish protection to guilt .11 This was appro,,ed in 
the Supreme Court. 6 Ia another case the court said to the jury: "Insanity is 
a defence often resorted to, and in most cases, when every other ground of de
fence has failed . From its nature it ought to be received in all cases by jurors 
with the greatest degree of caution ancl circumspcction. 11 T 

In McKee v People,s it was held proper for the trial judge to say to the jury: 
11 lf you find the prisoner, at the time Dr. Bennett was obser,·ing him through 
the hole in the wall, as described by the witnesses, was watching to sec whether 
be was observed, and was regulating his conduct accorclingly, it would raise a 
very strong presumption that the prisoner was feigning insanity, and, indeed, 
such evidence of design and calculation on his part, as to be, in my opinion, en
entirely fatal to this defence of insanity." 

"A. 1dcrence to Dr. Bennett's testimony," said the court, "will show the cir
cumsta1 ces under which he watched the prisoner, aud were important to de
termine whether the insanity imputed to the prisoner ·was feigned or real. The 
doctor said he was looking through the hole prepared so that he might obserye 
the prisoner, and was looking through the hole when the prisoner was put into 
the west side of the jail. As soon as the sheriff closed the door, the prisoner 
walked through the ball, going through the same motions as he had been be-

l Erwinv.State,lOTex.(A.pp.) 700(1681); 
Looney v. State, 10 Tex. (App.) 520 (1881). 

•Thomas ii. State,40Tex.GO(I8i4). 
•Powell v.State,37Tex.348(18i2). 
t Snwyer i:. StRle,351nd.80(1871); Guetig 

v.State,63Ind.2i8(li378). 

'People ti. Bumberger, 45 Cal.650 (1873)_ 
GPeoplev. Dennis,39Cnl.6:.?5(18iO). 
'Selllck's Case, 1 City Hall Rec. 185 

(1816). 
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fore. lie then walked back toward the hole, nncl as he did so the witness 
noticed his eyes directed towarc\s the aperture . It could be seen from the lu
sidc. lie did it two or three times. lie ca.me near the aperture, passed to one 
.side and stood still a moment. lie then crossed directly in front of the aper
ture to the other side. Ile then appeared to bend forward, and looked into 
the hole and dodged back. The conduct of the prisoner, as thus detailed, if he 
was watching to sec whether he was obsern"!d, and was regulating his conduct 
accordingly, was most important for the consideration of the jury ou the issue 
whether the insanity claimed for the prisoner was real or feigned. If the jury 
came to the conclusion that the prisoner was watching to see i1 he was ob· 
served, and believed he was, then bis conduct clearly evinced such eddcnce of 
calcula.tion and design as conclush·ely showed that he was not at that time, at 
least, insane. It certainly tended strongly to show that the defence of insanity 
was not founded in fact, and the expression of the opinion of the judge that it 
was fatal to the defence of ius::rnity is not a matter of exccptibu." 

§93. Insanity-Finding ot JuryConcluslve.-InJohnson ,., State, 1 the prisoner 
was indicted for assault with intent to kill. The defence was mental imbecility, 
but he was com·ictccl. On appeal, the Court of Appeals said, WmTE, P.J. dcliv· 
ering the opinion: "The defence relied on was not so much insanity as mental 
imbecility, or incapacity to distinguish right from wrong. Upon this point the 
testimony is conflicting. Dr. Keating is the only witness who believes that the 
clefenclant is not a reasonable creature, but insane i the other witnesses belieYe 
him capable of distinguishing right from wrong, ancl accountable for his acts 
when not under the influence of some powerful emotion of mind. The witness 
King, who knew him well and li\'ed in his immediate neighborhood, saicl he was 
a man of good sense - had sense enough to attend to his own business and make 
a good farm hand, and that he had ucver seen anything wrong with him. The 
charge of the court upon this branch of the case presented the law in 
explicit and ample terms, as now understood in this State, and the jury were 
fully apprised of their cluty in the premises. The eYidencc, uncler such proper 
instructions as to the law, has failed to satisfy them i.hat defendant's mental 
incapacity was such as to render him irresponsible for his acts. To support a 
plea. of insanity the e,·iclcnce must be such as to satisfy the minds and con
sciences of the jury to the extent that they can say he should be and is ac· 
quitted upon that ground.2 Should it fail so to satisfy them, their finding is 
conclusive aucl will in no case be reversed , unless the finding is most clearly 
and directly against the evidence." 

In a Georgia. court it was said: "There seems to be no evidence of insanity. 
The rambling statement of the prisoner is, it is true, very incoherent, but it 
·would be rather dangerous to gh·e much weight to au evidence of insanity so 
liable to imposition as this . The wickedness of the crime and the want of ap· 
parent motive woulcl be equally dangerous. Moth·es are generally hard to dis
conr, and wickedness is nufortumltcly incident to human 11ature, even in sane 
people. We are free to say that we are not clisposed to look kindly on pleas of 

llOTcx. (App.)571. 'Webb v. State, 9 Tex. (App.) 4'90; King 
v.State,9Tex. (App.)57. 
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Continuance. 

insanity that haxe their strong-est eYidence in the enormity of the crime, ancl 
thc•y are not tbou~ht of until it becomes important to excuse a ,-iolator of ti.le 

law. So far as appcan:; from the record in this cnsc there was no other evidence 
of in~anity, but the enormity of the crime and the incoherence of the prisoner's 
statement to the jury, and e,·en if we were satisfied that the charge of the judge 
to the effect th:it they must be satisfied of the insanity of the prisoner before 

they can fl.ucl him not guilty on that ground, we would not gr:int a new trial, 
simply bcca.use there was no e\·iclence of insnnity.1 Jn Russell Y. Rtatc, it was 
said: 2

" We will remark that in taking leave of the points arising on the ple:~ of 
insanity that an attcnth·e perusal of the testimony fully satisfies us ol the cor

rectness of the fl.udiug of the jury on this subject. Apart from the fact that the 
prisoner had been some years before, and also In early childhood subject to at
tacks o{ epilepsy, there is nothing to support the idea that be was insane, save 
the unpro,·oked and cold-blooded murder of which he wns guilty and this, we 

!ear, proceeded only from the madness of pnssion or from tt. wretchedly inade
quate conception of the sanctityo[ human lifc. 1

' In Fisher v. State,3 it was said: 
11 In the case before us the e\·iclence satisfactorily proved that the appellant was 

intoxicated when he committed the offence with which he was charged in the 
illclictmcnt; that he wns un lmbitual drunkard; but we cannot say nfter the ver
dict of the jury that continuous cxcessh'e U!e of liquor had caused disease, pro
ducing: insanity or idiocy, as a mental condition of that pc1·mancncy which 
would render him unaccountable for crime by him committed. We know as a. 

matter of general knowledge that such mental condition is not the necessary re
sult of such drunkenness," and the ,·erdict of guilty and judgment thereon were 

affirmed. 

§ 94. New Trial- Newly Discovered Evidence - Cumulative Evidence. -

Though a new trial is not gr~tntccl on the ground of newly clisco\·ert11.I evidence, 

where the evidence might ha\'C been disco,•erccl nncl used on the tri:ll by the ex
ercise of reasonable diligence, nor where the c,·idcncc is simply cumulatin~,t yet 

in a. capital case, where the defence is insanitr, n. more liberal construction is 

gh·cn to the rule- in the fir.st case bec:rnse negli~cnce in an insane m:1n may be 
onrlooked, e~pecinlly where he is defended by young or inexperienced counsel, 
and in the next bec:tusc un~ounducss of mind is best proven by a series of facts 

and conduct extending over n. considerable period.~ 

§ 05. Refusal of Application for Continue.nee-Evidence NotCumula.tlve. -

In H'cbb v. State,s it was held error for the court. below to refuse :tnapplit.:ition for 
n. continuance based on the absence of six:" witnesses who would testify to the 

prisoner's insanity. The Court of Appeals in J>•l~sing upon the question laid 
down the general rules on the subject of insanity as follows: WmTE, J. "It is 

a wise as well as most humane pro\•isiou of our Jaw that' no act done in a. state 
ol in~anity can be punishcll as au offence.' 1 With r cgarll to murder, it is 

specially declared a. part of the definition of the crime ti.mt it is the act of 'n. 

1Jiolsenbnkev.StaLe,45Ga.05 (18i2). 
'63Af1~s. SGi (JS;G). 
J{l i Ind. U3 ( !Si~). 

t ~une v. HcUemeicr, 71 Mo. 173 ( 18i9). 

5.\ndcreoni·.Statc,43Conn.614(18i6) . 
G5 Tex. {AJ>J).)500 (18i9). 
~ l'a~c. Dig., art. JIH3. 



870 EVI DE~CE A.~D PRACTI CE. 

person with a sound memory and discretion.' Ou the other hand, it Is 
equally ns well settled, both in law and in reason, that every man Is pre
sumed to be of sane mind until the contrary is shown.t 1 In criminal cases, 
in order to absoh'e the party from guilt, a bighl•r degree of insanity must 
be shown than would be suflicicnt to discharge him from the obligations 
of his contracts.' 1 'In all such ca!'"CS the jury are to be told th:1t every 
ma.n is presumed to be sane, 3nd to po~sess a sufllcicnt dc~rcc of reason to be 
responsible for his crimes, until the contrary is prO\·cd to their satisfaction; and 
that, to establish a clcfcucc on the µound of insanity, it must be clcnrly proved 
that, ut the time of committing the act, the party accused was laboring under 
such a defect of reason, from clisense of the mind, tlS uot to know the nature or 
c1uaJity of tbe act he was doing, or, i.f he did kuow it, that he dM not kuow he 
w:is doing wrong. The mode of putting the latter part of the question to the 
jury on these occasions has generally been, whether the accused, nt the time of 
doing the act, knew the difference between right aud wrong; which mode, 
though rarely, ile,·cr, leading to any mistake with the jury, is not deemed soaccm· 
r:1te when put generally ancl in the abstract as when put with reference to the 
party's knowledge of right aud wrong in respect to the very act with which he is 
charged.' s Mr. Bishop says: 11 Tbe inquiry is directed to the particul:irthillgdonc, 
and not to any other; because, as we have seen, u man may be responsible for some 
things while not for others. Of course, also, it has reference to the time of the 
transaction, not to nny other time. The reader, however, should distiilguish 
these questions from qucslions concerning the proof; for, to tlsccrtaiu the state 
of Uie mind at a particular period we may inquire into its condition both before 
and after in relation to a pnrticular subject, its condition as to other subjects."' 
Evidence of the state of the mind of the pnrty both before and after tbe act 
done is admissible in determining the question of sanity,$ Another rule, 
equally well settled, 1:1eems to be that 'if derangement or imbecility be prO\·ed 
or admitted at any particular period, it is presumed to continue until disprO\·cd, 
unless the derangement was accidental, being caused by the violence of a disease . 
.But this presumption is rather matter of fact than law, or, at most, partly of la.w 
and partly of fact.' 6 Whate\·cr may have been the rules of e,·idence heretofore 
with regard to the character of proof admissible on the subject of insanity, the 
<loctrine that non-professional witnesses should be a.llowecl to state their 
opinion as to the sanity of the pnrty, derived from their ncquaintance with and 
observation of his conduct, appearance, and actions, has become too well set
tled to admit of doubt or contro,·ersy at this time.1 We arc aware that 
in Gehrke v. State our Supreme Court, following in the 'vake of the cleci· 
.sions in :Massachu~ctts and New llamp~hire, held otherwise.8 The subject 
has, howe\·er, of late years been more thoroughly cxumine,l and discusscU; 
nnU in New lfampshirc pa.rticularly, in the rcce:ut ca~e of Rardy v . .Mrl"rill, 
FOSTER, C. J., of the Circuit Court, in a most elaborate opinion, concurred 

llGreenl.onEv.,11cct.t2. 
2[d.,llCCl.3i2. 

•2Grccnl.on Ev.,scc.a-;a;Cnrterv.Stnte, 
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Affichwit for, Not Admissible. 

in by the Supreme Court, re,·icws the pre,·ious decisions and overrules them, 
which places that court in full accord with the English and American doc
trine as it now generally obtains on that subject.1 The case of Gehrke v. Strzte1 
has been practically, as we bave seen, and will hereufter be considered as over
ruled on this point. Now1 from what has been stated above, it necessarily fol
lows that there are no definite limits within which the evidence can be restricted 
on an inquiry of this sort. Nor is the investigation one in which the judge 
could well say that additional evidence would be but cumulatin of like testi
mony all"eacly aclclucecl; for the greater the number of witnesses who would 
depose to the opinion that a. party was insane, the more likely would the 
jury, we apprebeud1 be inclined so to believe and become satisfied of the fact. 
In _the case at bar, the defence was insanity. An application for continuance 
was made on account of the absence of six of defendant's witnesses, au of whom 
had been duly attached, and were nuder bond to appear and testify. The facts 
to which they would depose nre fully set out in the application, and it contained 
the opinions of those witnesses as to the insanity of the defendant, gathered 
from their associations with him, and their obserrntions of his conduct, lan
guage, and appearance for some weeks prior and down to and including the yery 
clay of the killing, both before and after the act. This application was, more
o,·er, in strict compliance with the requirements of the statute. No i·eason is 
gh·en by the court for its action in overruling it, ant'!. we are left to infer that it 
was upon the ground that the evidence was deemed immaterial or inadmissible. 
We clo not think so; on the contrary, it appears to us both material, admissible, 
and pertinent to the issue to be dcciclcd; and its materiality becomes much more 
apparent when we consider it in connection with the evidence actually adduced 
for the defendant on the trial. How iar these witnesses can be relied upon for 
the truth, or how far their testimony might have influenced the action of the jury 
in finding their verclict1 it is impossible for us to say. As presented to us, the 
application for continuance w:1s sufficient, and should have been granted." 
The case was reversed and remanded 

§ 96. Evidence-Amda.vit of Defendant for Continuance not Admissible 
on Trial.-Iu Farl'ell v. People,3 the prisoner was iuclictcd for assault with in
tent to commit murder, and the sole defence at the trial was insanity. Before 
the trial he moved to continue the causc1 on account of the absence of a material 
witness, and in his afllcl:wit in support of the motion he deposed that he could 
prove by the absent witness that he did not fire the shot which constituted the 
alleged murderous assault, and that what he could so pro\·e was true. Ou the 
trial, and afler the prosecution had giYcn to the jury all thc:ir c\'idcnce in rcbut
tnl of the e\·idence of the prisoner on the question of in::;anity, tile pro::o.(Cutin~ 
attorney was allowed to read this alllda.vit in evidence to the jury. In the Su
preme Court this was held erroneous. "It is patent," said ScrrOLFlELD, J., 
"that it was utterly irreleYant to the issue being tried. Itclid not tend to pron.: 
a single fact which it w:l.s incumbent on the People to pro,·e or to disprove any 
thing ·which the plaintiff in error had attempted to pron. Of course the affida
vit of the party is competent evidence against himsell when it is rele,•ant to the 

15(1~.U.'22i. *103Jll.li(l8S':?). 
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Issue. It stands on the same footing as any other declaration made by him un
der oath. But who would pretend that it would be relevant. on the qucs.tion of 
insanity to prove that a party bad before that time declared his innocence of any 
participation in the act alleged to be criminal 1 and had sworn to this declaration? 
The afl1clavit m!1y be untrue ancl the plaintiff in error may have also been insane. 
lf he was in fact insane, he may h•tn: had no recollection of the tr:rnsaclion or 
no capacity to reason in rcg-arcl to it . In any Yicw what he swore to in his am
(l;wit cannot ham a tendency to enlighten the question whether he was affected 
with insanity at the time he committed the assault. The improper effect of the 
afficlaxit on the minds of the jury m:ty have been eithet· in producing the belief 
that the defence of insanity ·was an afterthought, aud so not urged iu good faith, 
or that plaintiff in error hacl committed pcrjllry in making the a01chH·it,.for 
which he clesen·cd punishment. If he was rcn.lly insane when he committed the 
a~sault, it coulcl legally make no difference when the defence was fir<.;t inter
posed. Ile would not himself be a competent jud'.!c of his mental staws, and 
the more certain his insanity, the more certain it would be that his a01d:.ffit 
ong'ht not to be regarded for any purpose. But the proof that he committNl the 
assault being conc:Jush·e, the jury, ""ithout reflecting ·whether sane ot· insane, 
might conclude he is clearly guilty o·f perjury, and use the fact of that ~uilt not 
only ns a make-weight in determining his guilt of the specific offence charg~cl, 
but also in fixing the amount of his punishment for that offence. Jf it he true 
that he committed perjury in the amct1,·iti he cannot be punished for that offence 
in this trial. These principles arc obvious and can require no elaboration." 

§ 9i. Misconduct of Jury-Reading Newspaper Accounts of Insanity as 
a Detence. -- In State v. Robinson,1 the prisoner was on trial for murder, the de
fence being insanity. During the delibera.tions of the jury copies of the w·:u~h
in:;ton Post containing au ac('Qunt of the trial of Guitcau for the murder of 
President Garfield, which was then going on, were rccci\·cd and read by them .• 
In one of the copies of the Post rc:ld by the jury was a report of the examination 
of Dr. John Gray, Superintendent of the Lunatic Asylum at Utica, N. Y., who 
was called by the prosecution, and a part of his cross-examination, as foUows :-

Question. "w·hat is kleptomania?" 
Answer. "A word used to express thieving. l don't bclie\·c in it. I don't bc

lie,·e in any of the so-called moral insanities. I believe they arc crimes." 
"What do you mean by clypsomania? " 

"Some call such a tendency a habit of drinking. I call it drunken
ness. I don't e;.111 itiusanity." 

"What do 3·ou mean by pyromania?,, 
11 The burning of houses . I call it inceudiarism. I call it a crime." 

In another of the papers it appeared that Dr. Gray testified that he was medi
cal superintendent of the New York State Asylum. He did not believe in moral 
insanity :.ncl had not for years. That term was intended to signify n. perver~ion 
of the moral characteri leaving the intellectual character still sound . Uc was, 
accorclin~ to the newspaper, examined generally upon the subject of insanity, und 
in the course of his ex::uniua:ion he expressed the opinion very decidedly that 

120W.\'n.';-15(1dS21o 
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Guiteau was sane. In the Supreme Court this was held to be such error as to 
require n. new trial. "The main defence," said Joussos, P., "relied on by 
counsel for Robinson was insanity. The only dcfem:e relied on in Guiteau's 
case was insanity. The expert, Dr. Gray, was examined at length on the subject 
of insanity, and his opinions on that subject as reported in newspapers were 
reacl by the jury, and from what was read the jury might well infer that the dis
tinguished Dr. Grn.y believed that insanity was sometimes feigned. Again Dr. 
Gray ricliculecl the idea of 1 moral insanity, 1 declaring that 1 clypsomanhi' was 
not' insanity' but 'drunkenness.' It was claimed in this case that Robinson 
was insane from preYious habits of intoxication; that he had been so long acl
dictecl to the use of intoxicating liquors; that insanity was superiuducetl thereby. 
The statement of Dr. Gr.'.l.y was <:.'.l.lculated to shake the belief of the jury, if any 
such they had, that by the long continued use of intoxicating liquors a man might 
bl"come insane. 'Ve have seen that a. verdict was set aside because n. jury got 
hold of a. work on criminal law and read from it while they were trying a man 
Ior murder. It is certainly more dangerous for them to rea.d from a newspaper 
wba.t pm·ports to be the testimony of au expert on the subject of insan ity when 
that is the very subject which they are considering. We think the reading of 
the newspaper account of the expert testimony on the subject of insanity in the 
Guiteaii Case was calculated to prejudice the case of the prisoner; and the court 
errccl in refusing to set aside the verdict fo r this reason.'' 1 

I This case of State v, Robinson would 
havebcen1>rintcdmthisworkin!ull,hadit 
beenreportedintime. ltdidnot,however, 
aP1>CBr 1n the reports until this collecUon 
was in plates. Thefollowingrnlingso n the 
subject of msanity in the case of State 
v. Robi111on, are here notecl, in conncc· 
tiou with other ca~es , reported too late 
touppcarin this collection in Uieir prope 1· 
places. 1. Pcrm::rneutinsanityproclucedby 
habitualdrunkenuessisanex:cuseforcrime. 
2. lusanitywhenreliedouasn.dcfencemust 
bc11rovecltothesatisfactionottbcjuryrn 
ordertoentitletheprisouertoanacquittal. 
lfupon thewholecvidcncethcjurybelieve 
thattheprisonerwasinsanewhen he com· 
mlttedthedC.ed,theywill:tcquithimonthnt 
ground, but not on the fanciful ground t hat 
thougbtheybelie,·e hcwasthensane.yetns 
there mny be a l'Casonablc doubt of such 
sauity,heistherelorcentitlcdtoanacquit· 
tnl. 3 .. \pcrson,thoughdrunk,maybecap· 
ableotdeliberationand premeditatio n, and 
If the jury bdieve that he wilfully, mali
ciou., ly, deliberately and premeditatedly 
killed the deceased, they should find him 

~~i!tfi1~~~~~~·~c~· ~~ ~11:: ~~·~::f~~:·~~~~~~ h•~ 

~lf.:~:~~~:::~;~E~~E~;: ~;~~~~~'.~~~:;; 

drunk inorderto ncrvehimsPlftothedeed, 

~:1~nt 1:1~\s~:~;11~1~ea:~~:~~ ~: ~~~c 1~~ 1 ~:: 
1iberatconnnd1n·emeditatethcmurder,aull 
kills him, hei11guiltyof murder in the first 
degree. 5. A person, whether an habitual 

~~:;1~~r;1~u1;~:· ~~u~~o;evc~~11~t~~i1{;1~~a;:c1~~~~ 
irresponsible for his conduct during such 
d runk enness. He maybe perfectlyuncon· 
scions of what he does; and yet he isrc~pon
siblc. llcn1:1ybcincapableofcxpress 
malice; but the fawimplies malice in such 
casesfromthcnatureoflheinstrumeutu11ed, 

~~~11:~~~~~= u~~d~;o;~~:l~i~~~ ~
1

~~i:~~~1re.ci~: 
If a per~on killsa1Jot~erwitho1Jtpro\'Ocation 
andthroughrcckless\vickcdncseofhenrt, 
\.Jutntthetim eofsodoinghiscouclitionfrom 
iuto:xicat1011i$suchastoreuder himiucap
ablcof tloing a wilful, deliberate and pre
meditated act, he is guihyof murder in the 
second degree. i. Whereasratutcestnb
lishes<legrcesofmurdcr,evidenccofdrunt· 
enness is rclc\'nnt. B. As between the t\vo 
offences of murder in thescconddegrceand 
manslaughler, the drunkenness of the of· 
fendcrisnotrelcvnnt;thekillini;beingvol
untlll'f,thcorrcncc is necessarily murder in 
theseconddegrcc,unlessthcpro,·ocation 
w.'.l.so!suchachar:icteraswoulclatcommon 
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§ 98. Habeas Corpua-Ba.il.-Iu UnitPd States v. Lawrence,1 the prisoner, 
ha\•ing been committed for trial for au assault with intent to kill the President 
of the United States (General Jackson), the court refused to issue a. habeas cor-

1 4 CranchC. C. 518(1836). 

lawrcduccthccrime to manslaughter; for 
whichlattcroffenceadrunkenmanisasre· 
sponsibleasasobcrone. 

In State v. Smith, 49 Conn. 376 (1881), the 
following points were determined: 1. His no 
errortorclusetocharge that in murder in 
thctlrstdegrcc,thejurymust lind that the 
actwasdonewhiletheprisoner was 111 !u\1 
possession of his reasonrng powers,unim· 
pairedbyanythingaffecunghismentalcon
dition. A lower conclLlion of the mental 
rncultieswouldbcsuillcicut. 2. It is wholly 
nc1ueslionoffactforthejurywhelheriotox· 
icationcxistedtosuchadegree as to inca· 
pac1late the prisoner for conceiving and 

~:1~~~1\~~:11~ ~:,~~:: d:~i:~~:~eo;::r~~r~;~c:1t:~ 
court, h:ixinginstructcUtbejurythatintox
ieationmightdeslroythemeotalcapacityto 
formaspcc1ficintcnttokill,torefusetoin· 
structthemthatiftheprisoncrwassointox
icated that his druukeu condition wae 
observnble,itwasamatterof"cxtremeim
portauce"onthequestionothiscapac1tyto 
formenchnniutent. 4. It is no e rror for 
thccourttorehH•etochargethatthrcats 
made})yanintoxicated person are entitled 
1o very little consideration in determining 
the quc~tion of Ju,; intent. It is wholly a 
ninttc1·rorthejury,andthccourtisnot 
bound tosnyanythingaboutil. 

InHartv.People,decidcdintheSupreme 
Courto!Xebraska,inl883,itwassaid: '''l'he 
l.Jenerrule we think, and the one adopted 
bythiscourtinthccaseofWrlghtv. People, 
4Kcb.407,isincffcct thatifoneaceusedof 
crime h~sthcmentalcapacitytodistinguish 
right from wrong in respect to thepartirular 
actcharged,heisresponsible." Ilartv.Pco· 
ple,11.Xeb.375(1~. 

In Ford v. State, decided by the Supreme 
Courtof.\Jabamain1883(16Rcp.647),itwas 
heldthatwhereinsanityisinterposecl as a 
dcfenccineriminal cases,itmustbeestab· 
lished to the satisfaction of tbe jury by a 
prcponclcraneeoftbecvidence,andarea 
sonable doubt or the defendant's sanity, 
raiscdbyalltbeevidence,doesnotnuthorize 
an acquittal. 

InCarterv. State,decidcdbytbeSupreme 
Court of Georgia in JSi6,itwasheldthatthe 
presumptionofsanitymustbeovercomeby 

a preponderance of the evidence. Carterv. 
State,56Ga.4.63(187G) . 

In Reg. v. Dar:is, 14. Cox C. C. 563, tried be· 
forcST1>;r11EN,J.,inApril,1881,theruletbat 
insanityrcsultingfromdrunkennessmaybe 
a defence was recognized. The prisoner 
(who h[ld previously been drinking heavily 
Outwasthensobcr)madeanattaekuponhis 
sister-in-Jaw, Mrs. Da\'is, threw her down 
andattrmptedtocutherthroatwithaknire. 
Ordinarily he was a peaceable and good· 
naturcdman,andontriendlytcrmswlthber. 

~~,~~cc~~~~: ~~~:i~~o:~let:;:~s ;~~~t ~1: ~:.id~ 
will have to commit murder as I must be 
hanged." llcwasexamincdbyt,vomedical 
men who found him suffer ing from delirium 
trcmens,resulting from overindulgence in 
drink. Accordingtotheirevidencehewould 
know what he was doing, but his actions 
would not be under his control. In their 
judgment ncilher !ear ot punishment nor 
lega l nor moral considerations would have 
dctcrrcdhim-11othingsho1"totactualphy· 
s1cal rcstrniut would have preventca him 
actingashcdid. Ile was disordered in his 
senses and would not be able to distinguish 
between moral right and wrong at the time 
he committed U1e act. Under proper care 
and treatm~nt he recovered in a week, and 
wasthenpcrfcctlyscnsible. i.·orthedefcnce 
it was submitted that he was of unsound 
mind at the time of the commisF.ion ot the 
act,andwasnotresponsible. STEl'llEN,J .. 
cbargedU1ejury as follows:" The prisoner 
at the bar is charged wilh haviogfeloniou~ly 
wounded his sister.in-law, Jane Davis, on 
the 14th day of January last with intent to 
murder her. You will have to consider 
whetherhewasinsuchaslateofmindasto 
bethoroughlyresponsibleforhisacllons. 
And with regard to that I must ex1>lain to 
you what is lhe kind or degree of in~anity 
which relieves a man from re!lpousibility. 
Nobody must suppose-and I hope no one 
will be led tor one moment to suppose
thatdrunkcnnessis nnykindofexcusc for 
crime. If tllis man had been raging drunk, 
audhadstabbedhissister-in·law:md killed 
her, he would have stood at the bn.r guilty 
of murder, beyond 11.ll doubt or question. 
But drunkenness is ooe thing, and the dis-
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p11s for the purpose of inquiring as to his sanity, and for that cause 11 to dis
charge him from imprisonment in the common gaol und to secure the public 
peace by proper restraint." In Zembrod v. State,1 the prisoner was charged 

12."I Tex.SHl(l860). 

eascstowhichdrunkennesslcndsarediffer
cnt tttlngs, nnd if n mun by drunkenness 
brings onn.stateof disease which causes 
su<'hndcgrceofmadness,e\•en for a time, 
which would haverelievcdhim!romres pon
sibllity it it had been causcd in auyother 
wnr,thenhewouldnotbecriminnllyrespon
Aible. J nmyopinion,!nsuchacnseth~man 

is nmadman,and is to be treated :ls such, 
a\thou;;h his madness is only temporary. 
1fy,,uthink be was so inr.aue-thatlfhis 
i mani t y h ~ld been produced by other ca uses 
hewouldnotberel\ponslbleforhisactions
tbcn t he mcrefactthatitwnsc:luscd by 
drunkenness will not prevent it having t he 
effcctwhich othenvisoitwould lia\·o h ad of 
cxcuslnghimfrompm1ii;hmc11t. Druuken
nessl!lnoexcuse,butdeti:riwn.trimcnscaused 
by drunkenness may bo a n excuse it you 
think it produces suchnstateot mind as 
wouldotberw1:serelievchim from res1>onsi 
bili1y. A person may be hoth in!lanc and 
re~pcmsiblo tor his actitmt., nnd th e great 
te!lt laid down in l\lcXa;;hten'B Ca!le wns 
whetherheclidordid notknownt thetime 
that the net he was committing was wrong. 
Hho ditl, cvon though he were mad-he 

~0~st~~c1~~~st~~cs!b~: \,~~~t ti~ ~~s ~~~:~~~~- Jl~~ 
I understand the law auydiscasowhich so 
difnurbs the mind that you cannot t hink 
calmly nod rationally of all the different 
rcasonstowhichwereferincons1dcringthe 
rightness or wrongness of an ncuon-any 
disensewhichsodisturbsthemindthatyou 
canuotperformthatdutywithE=omemoder
atc degree of calmness nnd rea!lou,mny be 
fairly !!aid to prevent a man from knowing 
that what ho d id was wrong. DelirCumtre
me11s is not the primary but the secondary 
consequeneeof driuking,au(lboth the do~ 
tors ngrcc that the prisoner wasunnbleto 
control hisc~ncluctancl tlu1tnothingshortof 
actual physical restraint would hn\"C de· 
terrt"lhim from thccommissionofthcact. 
If you think there wns a distinct disease 
cau«ed by drinking, but differing from 
drunkenness, and that br reason thereof he 
didnoLknowtbat·bcnetwa~wrong,youwill 

find a verdict of not ;;uilty on the ground of 
lnsanily;buti!younrcnotF-ali>'ficdwilh 
thnt,youmustfindhimguiltycithcrolstab-

bing,vi thiuteuttomurder,ortodogriev')us 
bodily harm." 

The jury returned a verdict of notgn;lty 
on the ground of insanily, and he was 
ordered to be detained during t he Queen's 
plca .. ure. 

The ruli ng in Webb v. State, !l Tex. (A11p.) 
4.90,and King t'. State, ld. , Sl5,on the legal 
testofinsani tywasaffirmed bythcCourtof 
Appeal& of Texas In the case of King v. 
Slate,l3Tcx. (.o\pp.)283,decidediulS'I':!. 

In Peopl~ v. CaTfld, 2 Edm. Sci. Cas. 200 
(1851), EDMO~D~, J. , charged tho jury th:i.t 
" th e insanity w hich was to excuse crime 
mustbenottheme1·e impulsoofpass:ion,n11 
i dle,franlic humor,or unaccountablornode 
of nclion,butun absolu tedi;;;1osscssion of 
thefrcennd natural agency of t he human 
mind. 'l'o warrant a conv1ction the jury 
mustbesatisncd that the prisoner had the 
c1tpacltytoformani11tention,nnddc\'isethe 
means of executing it." And seePcoplo v. 
Russ,2 Edm.Scl. Cns. (20 (!St";). This Fec
ond volume of J ut.lge ED)IO:~m~· decisions 
wasnot1rnblishcdtillthefalloflSS3. 

In McJJ011oalt'. State, SSind.24,clt'<'idcd 
by the SuprcmeCourtof Indinna in lSS.1,it 
was held: 1. 'l 'hoprcsumptiouofsnnityopo· 
ratesascvidc11CoinbehalfoftheState,n11d, 
ittheolhere\'idcnceou thepartofthoState 
docs not overthrow it, the Stnto may rci;t 
upon it as sufficient. 2. Whentheplcnof 
insanityisin,thequestionofFanilyorln· 
sanity is before the jury and is to be pns~~t.l 
upon by them wbctht'r the <lcft'ndant ha::; 
introcluceclnnyevidenceuponthesubjcct 
or not. 

ZOLLARS,J.,delivcred the opinion of the 
courtasfollows; l"ponnnindictmcntch:ll'g· 
ing murder in the fi1t;t degree, appellant 
wastricd,<'OnVi('tecl nudsentcncedtosutfcr 
death. The facts in the cnse,ns Fhown l1y 
thec'\'idenceonthopnrtoftl1cStalc,nrc 
s11bsrnuliallyasfollows:-

Appcllant, with his wife and <'hildrcn, 
residC"d in Jefrcrsom·ille on thc--dayof 
September,!~:;~; the wife of :lppellant ,,-aa 
a\'\'ayfrom home at work. lla\·ingbccnab
scutforawhileintheevening, :lppellantre· 
turnedatnboutcighto'clock,broui;htauaxe 
inthchouse,nndholdingitnpF:li<ltohis 
daughter, a girl of fourtecn,"Look at thiS; 
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with murder. The killing was pro,·ed. On an applicntion for bail a number o( 
wime~:;cs testified to acts and declarations of his, indicative of insanity. Ju the 
Supreme Court it was said: 11 The appellant may be guilty of a capital offence 

this is what! nm going to kill your mother 
w1l11wbeni;hccomc~homc." llchad been 
making threats that he wouldkillhiswife 
for four or th·c years. He left the axe in 
the house and was nllscnt again until nfoe 
o'clock. Uponhisrcturn,thedaughtcrhav
ingretired,hcs1>cntnnhourin con\·crsntion 
with her. Nothing seems tohavebccnsnid 
inthiscom·e1·sationinrclntionto his wife. 
She returned home nt about ten o'('\ock. 
Upon her return, n!Jpcllnnt asked her why 

~I~~ i;;dT~~·~1~~~:~=~ !~1~ h::~~r:~~o!~t~~~ 
wait until eixo'clock,nnd thought you was 
not coming." He said," You were ashamed 
togowithmc." Tothissheanswercd,".\ny 
one would be ashnmcd to go wilb you in 
those rags." This couversntiou was heard 
byapersoninn.notherpnrtorthehousc, 
who states that immediately thereafter ho 
heard a !Jlow. 'l'he daughter seemed to 
havcbeenaslccpwhenthcmotberrcturned. 
\\'hen she awoke, the mother was silting 
upon a chnir nc:i.r her bed. AppcJJautsa1d 
to her,"Shut your mouth." The wife an
swercd,''Iwon'tdoituntilyou1>hutyours.'' 
Hcreiilicd,"l'll make you." Vponsaying 
this he got the axe and struck the wife a 
blowuponthchead. 'l'hcdaughtcrtricdto 
get the axe from him, but did not su('<·ectl. 
l!e stnwk the wife with it again before 
the daughter r:m into the yard. Per.sons 

~~o~~l~~~~e~1~l~·t~~~r~ftil;: l~~11;tes;~~~i~·~~ 
~;:i~t~:; ~~1~it::1~alt~~~~v~ha~~~n~~~h~~1;~ 
~~; ':!:;n~\.si;;:.~;. a~eit:~~-!~~~t~~o '~,~;11~ :0i~1~: 
thcyardwithoneof his small children and 
triedtoquictit. Ifea.skedthoseprescntto 
eutllisheadoffwiththeaxeand bury him 
beside his wife. Afteraehort time he sent 

~~lr<l ~ol~1:1~~:n;,~~t '~1:i~:~n~~~1:o ~~e :r:isvoeo;~ 
as possible. On the following morning he 
told a policeman at the jail that he had 
killed hiswife,andwheretheaxewouldbe 
found. 

linc.Jerproperpleas,asrequiredbysects. 
176:J trnd 1764, Rev. Stat. 1881, the defence 
was based upon the alleged in.sanity of the 
appellant. Two physicians were called by 
appell:mttotcstifyuponthisquestion. One 
ofthesetestificdthathecouldnotsa.ythat 

appellant was of unsound mind, but could 
snythathehasbutverylittleintellen. 
'l'heothertcstifiedthatinhtsopinionnp 
pcll.'.lnt wns of unsound mind. Appcllont 
was a witness in his own behal!,aud tcsti· 
fiedthatheandhiswifehnd bcensl:n·es; 
were married soon nftcrthcybe<"amefree; 
thattheyhadnoquarrcls,nndthatnojenl
uusyexistedonthepnrtofclthcr;thnthc 
did 11otrccollcctdisti11ctlywhnttookplnce 
onlhcnighthiswiferticd; that ho was not 

~~rt:~~~.'~~~/,;: and thought he would go ton 

The error nssigned in the court is the 
O\'Crrulingor nmolionfornnewtriul. The 
scriouaquestionprcscntedbytherecol'dls 
thcgivingofthoseventecnthinstru('tionby 
the court. Tho portion of which complaint 
ism.:Hleisnsrollows:-

"The law presumes sanity in nil cnses, 
and the burden of ovcrthrowi11g the 1ire· 
Sumption is upon the person who alleges 
insnnity,butitisnotncccssarythatsuch 
))resumption should be O\'Crthrown by a 
preponderance or evidence. And in tilis 
caseifthccviden<'eg1vcnbydcrcnclanthns 
bcensufllcicnttoraisein lhomindaofthe 
juryn reasonnble doubt of his sanity, then 
thegeneralf1ucstionisprcscntecltothejury 
whether or not tho crime was committed by 
himwhilercsponsiblelor hi.sncts,nndtlten 
upon the whole eddence in tho case, as 
introduccdbyboththedcfe11dantandSto.te, 
ifarcasonableU.oubtexistsastodctend
ant'ssnnitynt the time he committed the 
a<'t,heisentitledtothebcncfitofthe 
doullt." 

Thisinstruetionstnrtsoutwiththepropo
sition,substantially,thatunlessthcdcfcnd
ant had. by nfllrmnli\'e e''iclcnce,ereated a. 
rcnsonallledoubtnstohissauityntthelimc 
thcerimcchargedwascommitted,thnt.qucs
tionwasnotbcfore lhojurylorconsiclern
tion. Thiswetl!inkwaserroncons. One.of 
thcnverments,andoneottheessentialcle
menlsin the offence of murder, is malice. 
Murderlssaidtol.Jeco.nmittedwhenapcr
sonofsoundmindanddiscrelionunlawful\y 
killethanyreasonal.Jlecre:uurein being and 
under the king's peace, with malice afore· 
thoughl,citherexpresscdorimplied. 3Coke 
Just. 47; 4. Bl. Com. J9J; 2 Chil. Cr. L. ;24. 
Malice isju~tas e~senti:il tothcoffeneeas is 
the killing, and Lbe Slate i& called upon to 
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as chnr;!CCI. The testimony of the witnesses upon the subject of bis insanity, ns 
presented in the record hcfore us, is of a character to Induce the belief th:\t it L., 
uot o. case iu which the proof is e,·idcnt or presumption great. Therefore it b 
determined that he is entitled to bail. 11 

pro\'ethconeasclearlyasthcothcr. !tis 
not always possible or necessary to prove 
malice by tho same kind or C\'idcncc. I t 
may often be Inferred from thokillmgand 
surroundingcircumstanccs,lnwhlchcaeeit 
is said toboimplicd,butitlancvcrtheless 
proven. There can be no criminal intent 
whcnthemcntalconditionofthe:iccuscdis 
sucb tha.t ho is im:::apnbloof forming one. 
Andhcnceltmustappcarfromthcc''idence, 
beyondnreasonabledoubt,thatat. the time 
of tho commission of the offence charged, 
tho mcnt:ll condition of the dcfcnd:lntwa..s 
~1111~:nt~bat he was capa!Jlc of forming an 

Thero ls a legal presumption that nil per· 
eons arc sane. Inacnso like this Urn.tpre
.eumptiono1>cratcs as evidence inlJchnlfof 
thoStnle,nnditthootherevidcncoonthe 
partot thoStatodoesnoto,·crthrowit, the 
datcmnyrestuponitnssufilcicnt. Thede
fcudantmayovcrtbrowtheevidcnceon the 
partofthcState,orsoweaken itbycounter 
proof,thatuponthewholeeridenccthei.-;11ue 
mnynotboestablishedinfavoroftheState, 
beyondareasonnblcdoubt. Polkt'.St:ite,19 
Ind. JOO; llradleyt:. Statc,31 Ind. 402; Snyder 
v. State, 3!> lr.d. 105; l'cople ,., Garbutt, 17 
:'illch.9; Statot.·.Ilartlett,4.3X. II.'22~; Ogle
treet..'.Slatc, 2SA.la.001; State v.CrnwCord, 
II Kan. 32. In a case like this, when the 
plea.otlnsnnityisin,thequcstionofthe 
snnityorinsanityofthenccusedisbefore 
thejury,nndistobepassed uponby1bem, 
whether the defendant has introducedevi
denceu11onthesubjectornot. Itisthcduty 
ot thcjurytoconsidernotonlytheevidence 
directed specially to the question of the 
mcutnlconditionolthcnccused,butalsoall 
circumstances developed by the evidence 
bearing upon the question. In some cases 
thccircumstancesattendingthekilling,and 
thewholcevidenceonthepartotthcState, 
maybesuchastocompletelyovcrthrowthe 
presumptionofsanitywitboutanyevidence 
atnllon the part of the defendant. How 
much weight the conduct of Ille accused, 
nndthecircumstanccsnttendingthekillrllg, 
sbouldhn\'e,nsbearinguponthequestionof 
hla snnity,wedonotdecide; but wo think 
tbeywercsuchthathchndthcrighttohzwe 
them considered by the jury, whether he 
iutroducedanyevidenceoruot. "'ec:mnot 

knowwhatwelghtthejurymaybaveiriven 
to the testimony on thepartofthedcfend· 
ant. Unlcsstheyregardeditnssufficicntof 
itselftoraisenreasonabledoubtofhis 
sauity, they could not, under this instruc· 
tion,considertbntquestion. 

Otherinstructions,perha1Js,statcdthclaw 
uponthcsubjectcorrectly,but1hceeven· 
teenth wns not withd~n\rn, and taken to· 
gelher they would tend to mislead rather 
than to enlighten the jury. Any erroneous 
instructloninacrimlnalcasecnnnotbecor
rcctcd by another which states the law 
correclly,uulcssthcerroneousinstruction 
lnacriutinnlcnsccanuotbecorl'ectcdby 
another which states the la\v corrcrtly, 
unlcssthcerroncousinstructionbcthercby 
plainlywlthclrawnfromthejury. J\ingens 
~OO~tate,>15lnd . 51; Iloward t!. State,W llld. 

IflnstTuctionsarelnconsistentwitheach 
olher,sothntthejuryare leftindoubtor 
uncertainty nstotholawa1>1,licabletothe 
facts of tho caRc, the judgment ''"ill be 
reversed. Kirlandt!. State,43lnd. H6. 

As the judg-mcnt must ho reversed ou 
account ot er OI' In giving the se,·cntcenth 
iustruction,wewillnotconsiderothcrquos
t iousdiscusscdbycouusel. 'l"11ejudgmentis 
rC\'Crsed.withinstructions to the court be· 
lowtogrnntn.newtrinl. 

In State, .. Jonu, 17 N. W. Rep. 911, decided 
by the Supreme Court of Iowa in December, 
JSS3,theprisonerbeingindicted for murder 
in the first degree set upasadcfence U1nt 
hewasinsanc. Twocrrorsonthetrialwcre 
noticedbytheSupremeCourt and the con
viction rerersed. They arc fully sctoutin 
the opinion ol ADAlllS,J.,who snicl: "The 
cou-t gn,·o nn instruction in these words: 
"You hnTe evidence ol the conduct, lnn
guage,trndappearnnceoftheaccuFeddurlog 
thetimeofthcallegcdkilLing,duringwhich 
timeiti-.allegcd thnthewas insane. You 
are to consider nil the facts which you find 
tobeestabll11hcdbytbcericlencc,nndwhich 
relatetotheconduct,lllnguage,llndnppenr. 
anceofthedefendnntduringthattime;and 
you should consider them for tho double 
llllrposcotte>Lingthevnlueo! theo1ilnions 
otsuchwitncssesnshnvegivenopinionson 
thequestlonotthedefendant'sln11nnlty, 
based upon such facte,and of determining 
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Notes. 

§ !)!'.). Appeal. - The tri:tl on the main charge in the indictment will not bL• 
postponed because of an appeal to the Sup'tcme Court from u. preliminary !Ind· 
ing of a. jury against him on a plea of insanity at the trial.I 

IPeo1>lev.Moicc,15Cal.3~(1860). 

whethcrthefactofinsanitylscstaJlished 
independent of such 01,inions." The de· 
fend:tntassignsthegivingotthisinstruction 
as error, The objection urged is that the 
jurywastoldinsnb.!>tancethatiftheyfound 
thedcfcndnutinsane1heymustsotludfr•11n 
factsindcpendentofopinions. Wehardly 
tbinkthatthein!ltruction,evenwhentaken 
byitsel!,issusccptibleorsuchconstruction. 
But the jury was CxJlresi:;lytohl,inanother 
instruclion, th;1t thC\' wcl'e to determine 
what \•Ci"ht nnd credit should begh,en to 
theopinionsofwitncssesuponthequestion 
ofinsnnity. Thcjury,wcthink,could not 
hnve been misled inthewnywhlchthedc· 
fendnnt dams. While we say thi!-1,WC 
ought,perhaps,tosaythatwedonotrcgard 
thequestionastowhetherin~anlty,1:l8tully 
estnbl!shcdbyfactsinde1>endentofoprnions 
necessarytobeconsiderecl. 1t1struethat 
thefacts,asthecourtEaid,were to becon
sideredforadoublcpurpose. nut,indcfln· 
ingthedoublepurpose,weEhouldhavebeen 
bettcrplcaseclifthecourthadsaldthntth('y 
mightbeconsidcr('dforthepurposeoftcst
ingthrynlueof theopinions,and u1>on the 
questionastobowfllrtheytendedtoestnb 
lishthefactofinsanityindependentofthe 
opinions. Wemakethiscritlclsmthemore 
freelybecausewehavereachedthee ncln· 
sion thntforerrors to be polntrd outhere
nfter the case must be rCl'Crsed and 
remanded for another t1·ial. The instruc
tion above set out rn our opinion contuins 
error. 'l'hejurywnsdirectedtoconEiderthe 
factsrelntingt> theconduct,l:rnguage,and 
appearance of thedefendantduringt11etfme 
of the aflegecl killing. Now, while it is true 
thntltwasnotmaterialwhetherthedefend· 
antwn!I insane nt anyothertime,if he was 
sanentthattimc,yethisconduct,Jaugunge 
nnclappenran<'cntothertimcswerenotto 
beexcluded. 'l'herewasnoevidencewhat· 
cvernstotheconduct,languageanclappcnr
ance of the defendant at the precise time 
when Robert;i was killed. He was seen by 
otbersonthatday,buttheevidcnceofin
sanitypertainstoolherdays. Theevidence 
sbowedthathewasinsane in early life, and 
had not fullyre'!overcd when he came to 
Westernlowa. Thercwasel'idencetending 
to show thnt Crom the time of his.tl.rst in
sanity"any trouble" (to use the language 

of the witness) "would throw him off his 
bnl:mce." _Four relati1·es of the dt.\!endant 

~:~~1\nl~~e !~m~i~i;~1~011ugbel: ;;t~~~~lJ~;~:d~~i1~1~ 
mcnced,and thcygal'e their opinion that 
he was insane. Two others, who do not 
appear to Uc relatives, testified to ~trangc 
conductofthedcfendant,andga,·ethcir 
OJHnlonthathewnsin<>nne. lnnddltiontl) 
that,onephysicinntestiflcdthathemn1lean 
examination of him, and regarded him as 
ill~ane. While the court did not say th(lt 
thejuryshouldnotconsldertheconduct, 
langungenndat)pcaranceofthedcfendant 
at times other than thntofthcnllegecl kill· 
rng,thc tendency of the Instruction was to 
contlne,loyim11licatio11,the auen1ionofthe 
~~1~~~~,.~!~a:r~~~.e. In this it appeart1 to usi 

The court gave an instruction In these 
words: "The burden is on thedefendnntto 
esta!Jhsh by n preponderance of CYidence 
that nt the time of the killing of Jto!Jerts• 
if hed1d kill him, he wns In such a.state 
ofinsanityasnottobeaccountnblefor 

~~=.~~~; s~11~~,.~ht~ite s~~~:e;::~:e:t"~i~~~\~:; 
possible or merely 11robabl~. it is not suffi· 
cient,!Jutit mu1:1tgo fu1therandovereome 
thepresumptionofsaaity,andfairlysntisfy 
you that he was not sane." The gil·ingof 
thisinstruetionlsassigncdnsenor. 1nour 
opinlontheinstructioncannotbesustnined. 

~~;!~~:sn~,:~: 1;~~=:1~nt:a~:e !~r~~~a~0t:: 
accountable for his acts, we think that he 
should ha,·c been acquitted. Worcester 
denncsprobable as"having more el'idence 
thanthecontrary." Websterdefinesitas 
"having more evidence for than against." 
We think that it was sufficient if llleeYi-

~:n1~: o~~::nsl:~~;erin,;:;:t~~~n T~~a~d:: 
tbepreoumptionofsanitycountsforsome. 
thing,itcaunotbesald to be overcome by 
alJareprepondcranceofevidence. There1s 
a.courseofrea•oningwhichmight,perhaps, 
seemtosupportthisview. The.difference 
betwecnabareprepondcranceofel"idcnce 
and that which isncxtle~smight beeaid to 
beintlnitelysmnll,nndthar"hatisintln1tely 
small cannot be weighed or appreciated. 
But such constderatione are too reft.ocd. 
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Experts uud Ordinary Wituc:-.scs. 

§ 100. Opinions on Insanlty-Ex.perts.-The ~rtniiyor immnity of the prisoner 
ls proved by the e\·idcncc of pcn;ons acquainted with him or of medical experts 
whose opinions are founded on observation, or examination, or upon n. hypo
thetical case stated to them in court.1 For the rules on this subject see my book 
on Expert and Opinion Evidencc.i 

Thcruleastothe1nesumptionofsanityhas 
itsprncticnlnpplicntioninimpo"ingthebur
denofproofn1>onhimwhosctsupinsanity. 
This is nil. The presumption ls not to be 
wcighedngninstany mensul'nblenmountor 
el•idcncc. Thejudgmcnt,,~cthink,mustbe 
rrveroedandthecasercmandedforanotbcr 
trial. 

SEEnrn1i,J .. flled the following dissent 
from the opmion of the coul"t on these 

1oints: J. I do not belicl'e the Instruction 
&ctoutln the fourth paragraph of the fore
going opinion is erroneous. The material 
lnc1uirywnswhet!.erthe defendant was in-
1rnnc at the time the homi<:itlewas com
miLtecl. llienctsand conduct at that time, 
thcrefore,we1emnterial as benringonlhis 
qucstoi1 . Jtisimmatcrialwhctlwrdefend
antwasinsnnepriorto lhe homicid,cif he 
wnsnotinsnncthen. 1'hcnctsnnd1·onduct 
of the defendant 1,rior to the homicide, 
bennng on the quei..tion of his in~anity at 
thetimeort c hom1cide,nrc not excluded 
fromtheeomiderationofthejury,nnlessit 
can be snid to bnve been done by imp!Jca· 
lion. Rutifthisisso,theinstructionisnot, 
thc refore,erroneous. Butinmyopinionno 
such implication cnn be drawn 2. This 
courthnaheld,inmorethanonendjudged 
case,thntwbenthe defense Is insnnity the 
burdenisonthedefendnnttoestablishsucb 
defcusebyaprcpouderanccofthcevidence; 
andthis,audnomore,isthethoughtofthe 
in<itructionsetout inthesixthparagraphof 
the forzgoing opinion. By the use of the 
word 'probable' thecourtmenntthis,and 

no more, and so the jury, I think, under· 
stood the instruction. 1t seems to me 
that the reasoning of the foregoing opin
ion upon tho points above mcnlloned Is 
refined, technicnl, nnd withoutsubslnntlnl 
merit. Thucourtplainlystntcdthatinsanity 
must be ci;tablishedbyaprepondernnceof 
theevidencc,andtheycouldnothave11nder-

~~~o~n~:~~:t~!n~thle~I~:~: ~t:s n::r~~:1~~du~~ 
conrt,andnotrcquiredbythecasc,torcsort 
to dictionnl"ies fora.definition of the word 
'probable,' when the connection in which 
theworclisuscdistakenintoconsidertl.lion. 
Whenthcinstructionasawholeisconsid
crcd,lamunnblctoconcludethattbeword 
in question asusedwasprejudicinl. ROTU· 
ROCK,J.,concurrcd inth1sdiss<'nt. 

In Flanigmi v. People, 86 X. Y. M-1, It was 

~:!~n~:~~ =~~~t:.ry drunkcnuese was no 

•Holcomb v. State, 4.1 Tex. 125 (1874); 
McClackeyv.Stnte,5Tex. (App.)320(1.Siti); 
Gehrke v. State, 13Tex.008(1855); McAllis
terv. StD.te, 17 Ala. 434 (1850); Armour v. 
State,63 Ala.173(18i9);Peoplev.Thurston, 
2 Park. 49 (1852); H. v . Francie, 4 Cox, 57; 
n.. v. Searle 1 1\1. & Rob. 75 (1831); R. v. 
Wright,ltuss.&Ry.456(1821);Clnrkv. Statc, 
12 Ohio, 483; 40 Am. Dec. 481 (1843); Pigg, .. 
State,43Tex, 108 (1878); Webbv. Srnte,5 
Tex. (AJlp.)596. 

t The Law of EX)lert nnd Opinion Evidence 
Reduced to Rules. By John D. Lawson. St. 
Louis: F. II. Thomas & Co. 1883. 





CHAPTER VI. 

INSANITY AT TRIAL OR AFTER CONVICTION. 

L'ISANITY AT TRIAL-VERDICT OF .TURY TllAT PRISONER IS UNABLE 
TO PLEAD-PlliCTICE. 

CoID10xwEALT11 v. BRALEY. 

[LMass.103.] 

In the Supreme Judicial Court of Massachusetts, October Term, 1804. 

HON. FitA~CIS DANA, Chief Justice. 

" S1'1E0'1 STRONG, } 
" TUEODORE SEDGWICK 
41 SA:\IUEL SEWELL, ' Judges. 
" GEORGE TIL~CHER, 

On an Indictment for a. Capital Crime if the jury find that the prisoner neglects to 
plead by the act of God, the court \'l'ill not try him upon the indictment. 

The prisoner was indicted for the murder of his wife. On Tuesday, 
the third day of this term, he was set to the bar and the indictment was 
read to him. Upon being asked the usual question whether he was 
guilty or not guilty, the prisoner in a voice scarcely audible, said he 
did not know what to say; that it appeared to him she was still alive; 
it seemed to him he bad seen her since. The court told him be must 
say guilty or not guilty, upon which he made nearly the same answer as 
before. After a few moments had elapsed the court asked him whether he 
wa.s now disposed to plead, and told him he was charged withki11ing bis 
wife. Ile again answered as he bad before and added that he was 
guilty of what he had done, but did not know what he had done. The 
court then informed him that he should have time till the next clay to 
consider of the charge and remanded him to prison. On the next day 
be was again set to tile bar, and arraigned on the indictment, when he 
said he was guilty of all he had done, he must confess; but no direct 
or positive answer could be obtained from him. 

From the appearance and conduct of the prisoner at the SCYcral times 
he was arraigned, the court were inclined to believe tllat he was in a 

56 (881) 
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}"rccmau v. People. 

state of mental derangement, and it also appenring that soon after the 
supposed murder of his wife, he had cut his own throat in such a mnn
ner as to endanger his life, a jury wns immediately empanelled and 
sworn " well and truly to try between the Commonwealth and the pris
oner at the bar whether he neglected or refused to plead to the indict. 
ment against him for murder, of his free will and malice, or whether 
he did so neglect by the act of God." 

The jury found that he did so neglect by the net of God. 
Whereupon the prisoner was remand~d to jail. 

INSANITY AT TRIAL-TEST OF INSANITY -SUBSEQUENT INSANITY -
EVIDENCE. 

FREEMAN v. PEOPLE. 

[4 Denio, 9; 47 Am. Dec. 21G.] 

In the Supreme Court of New York, January, 1847. 

Hon. GREENE c. BRONSON. Chief Justice. 

:: !~~~=~n~E~~~:~:;~T, ~ Jt1stices. 

I. A Person while he Continues Insane cannot be tried or punished: alite?", it he be 
capable ot comprehending his 11osition and of makmg bis defence, though on some aub· 
jectshismindmnybcderanged. 

2. ~:~~?rtai~ t~ o'f:-:~lt~~~~nld be tried by a jnry; but other methods may be adopted by 

3. T eat of Insanity.-The test of insanity, when alleged as a defence to an indictment, 
is whether, at the time of committing the al'L, lhe prisoner was laboring under such 
me11taldiseaseasnottoknowthe11atureandqualityoftheacthewa1doing,or that1t 
waiswrong. 

•· On a. Trial of Present Insanity the prisoner is not entitled to peremptory challengce. 
The right lo peremplory chnllenges exists only as to the lrial on the indictment and not 
onthetrialofprelimmaryorcollaterallssuea. 

~.Evidence of Subsequent Insanity . -On the trial ot an Indictment for murder the 
court refused to permit e•1dence to be gh'en that the prisoner was insane at any lime 
after the finding of tbevcrdictontbepreliminaryiesueof insanity at tbetr1al. Held, 

6. Sa.Ille.- 'Where the priaoner was tried for murder, four months after the crime was 
committed, evidence tl1.11.t he was iusnne at the time of the trial waa relevant on tbe 
questionothisineamtyfourmonthsbetore. 

ERROR to the Cayugn. Court of Oyer n.ncl Terminer. 
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::;tatcmcntof Cu.8c. 

Indictment was found against Freeman for the murder of John G. 
Van Nest, on March 12, 18-16. On June 1st of the same year, when 
the accused was about to be arraigned, bis counsel pleaded that be was 
then insane. The prisoner ·was then remanded ; but on June 2 I th was 
brought into court, and n jury was impanelled to ascertain whether be 
was sufficiently sane "to be required to plead to, and to be tried upon 
said indictment.,, The verdict of the jury wus: "We find the pris
oner sufficieuty sane in mind and memory to distinguish between right 
and wrong.,, The verdict was excepted to, and the court was aske:l to 
instruct the jury to find whether the prisoner was sane or insane. This 
request was denied. On the sixth day of July the prisoner was ar
raigned. His counsel objected on the ground that the Yerdict was de
fectiYe . The objection being overruled, he excepted. The defence was 
to the effect that the defendant was insane or idiotic. The proceedings 
upon the trial sufficiently appear in the opinion. Verdict of guilty was 
rendered and the prisoner sentenced to be executed. 

JV. Il. Sewarcl, for the prisoner. 
L. Sherwood, District Attorney, nnd J. Van Buren, Attorney-Gen

eral, for the People. 
BEARDSLEY, J . -The prisoner wa.s tried at a Court of Oyer and Termi

ner, held fortbe County of Cayuga, and found guilty of the crime of mur
der, upon which verdict sentence of death wns pronounced. In the 
course of the trials, preliminnry and final, a multitude of exceptions 
were taken by the prisoner's counsel, which, with the record of the con
Yiction and sentence, bnve been brought into this court by writ of 
error. These exceptions, or such of them as the counsel for the pris
oner supposed to be available, were argued at the la.st term of this court, 
and having since been examined and considered with cnre and delibera
tion, we are now prepared to dispose of them by rendering judgment 
on the case before us. 

When the prisoner was brought before the Court of Oyer and Ter
miner, to be arraigned on the indictment, a plea that be was then insane 
was interposed by counsel on his behalf, which, being denied by the 
public prosecutor, a jury was impanelled to try the issue so joined. On 
t!Je trial of this issue various objections were made and exceptions 
taken by the prisoner's counsel, and the first question to be decided is, 
whether these exceptions can be re-examined on a writ of error. 

The statute declares that "no insane person can be tried, sentenced 
to any punishment, or punished for any crime or offence, while be con
tinues in thn.t state. "l This, although new as a legislative enactment in 

1 !?H.S.,p.G!>;,sect. '1. 
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this State,1 was not introductory of a. new rule, for it is in strict con
formity with the common law on the subject. "If a man," says Sir 
'Villiam Blackstone, " in his sound memory commits a capital offence, 
and before arrnignment for it he becomes mad, he ought not to bear
raigned for it, because be is not able to plead to it with that adYice and 
caution that he ought. And if, after he has pleaded, the prisoner becomes 
mad, be shall not be tried: for how can he make his defence? If, after 
be be tried and found guilty, he loses his senses before judgment, judg
ment should not be pronounced i and if, after judgment, he becomes 
of non-sane memory, execution shall be stayed, for perad,·enturc, says 
the humanity of the English law, bad the prisoner been of sound mem
ory, be might haYe alleged something in stay of judgment or execu
tion. Indeed," it is added, "in the bloody reign of Henry the Eighth 
a statute was made which enacted, that if a person, being compos 
mentis, should commit high treason, and after fall into madness, be 
might be tried in his absence, and should suffer death, as if he were of 
perfect memory. But this savage and inhuman law was repealed hy 
the statute of 1 and 2 Ph. & M.2 For, :is is observed by Sir 
Edward Coke, 'the execution of an offender is 1 for example, ut pama 
adpaucos, ·metus adomnes,pen:eneat; but so it is not when a madman 
is executed, but should be a miserable spectacle, both against law and 
of extreme inhumanity and cruelty, and can be no example to others.' ''3 

The true reason why an insane person should not be tried, is, that he is 
disabled by an act of God to make a just defence, if he haYe one. 
As is said in 4 IIarg. State Trials: 4 "There may be circumstane:es 
lying in his private knowledge, which would prove his innocency, of 
which be can have no advantage, because not known to the persons who 
shall take upon them his defence." The most distinguished writers on 
criminal jurisprudence concur in these humane views, and all agree that 
no person, in a sfate of insanity, should eyer be put upon his trial for 
an alleged crime, or be made to suffer the judgment of the law. A 
madman cannot make a rational defence, and as to punishment, furiosus 
solo furore puniter. 5 

The statute is CAlJliCit that "no insane person can be tried," but it 
does not state in what manner the fact of insanity shall be ascer
tained. That is left as at common law, and although in the discretion 
of the court other modes than that of a trial by a jury may be resorted 

l 3Id .• 832. 
2c.10. 

.. p.:?05. 

'IIIalc P.C.34,35; 4 Bl. Com. 39H; l 
Chit. Cr. L. (ed. 1841), p. i61; l Russ. on Cr. 
(ed. 1845), Jl.14; Shelf. on Lunacy, 4.67-8; 
Stock.on~on.Comp.35-6. 
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C,;ha.llen2c of Jurors. 

to, still, in important cases, that is regarded as the most discreet and 
proper course to be adopted. 1 

At common law the only regular mode of redress for errors occurring 
on criminal trials was by motion for a new trial, in the court where the 
trial was bad, unless the error was in some matter which formed a part 
of the record, when it might be reviewed, after judgment, by writ of 
error. Bills of exception, by which questions of law, made and decided 
on such trials, may be brought up and reviewed in a higher court, were 
unknown to the common law, although now allowed by a statute of this 
State. Butthestatuteis limited tot'xceptionstakenon the trial of the main 
issue, and does not reach such as are made on the trial of a preliminary 
or collateral question . The words are " on the trial of any indictment, 
exceptions to ::my decision of the court may be made by the defendant, 
in the same cases and manner provided by law in civil cases.,, 2 A trial 
of the question of present insanity is not a trial of the indictment, but 
is preliminary to such trial. The object in such a case, is simply to de
termine whether the person charged with an offence and alleged to be 
insane, shall be required to plead and proceed to the trial of the main 
issue of guilty or not guilty. The statute does not authorize exceptions 
to be taken on such preliminary trial; and if errors occur, they must 
be corrected, if at all as at common law, by the court which committed 
them. For this reason, none of the exceptions taken by the prisoner's 
counsel on the trial of the preliminary issue in this case can be regarded 
as regularly before us; nor could they, if held to be well taken, consti
tute a ground for reversing the judgment of the comt below. 

This part of the case might here be dismissed i but I choose not to 
do so lest an implication should be supposed to arise that in the opinion 
of this court the preliminary trial was conducted throughout with regu
larity and according to law. 

On the preliminary trial the counsel for the prisoner claimed the right 
to challenge jurors peremptorily, as it is conceded to exist on the trial 
of the main issue. This the court refused to allow, and, it seems to me, 
correctly. Peremptory challenges are allowed in favorem vilce, and at 
common la.w are restricted to the main issue, in which the life of the 
party is in jeopardy, and cannot be made on the trial of any colla.teral 
issue wbatever.3 To the like effect is the statute, which secures to 
"every person arraigned and put on his trin.1 for any offence punishable 

1sce thenuthoritics lnst referred to. 
Also l Hawk P. C. by Curwood, p. 8, and 

not:,2s~~~\;;,· §L21~' 45!~~~~~·8 Id.., 849. 

s 2 Ralc'sP.C.2Gi,c.35;Bac . .Ahr., Jnries, 
E. !l; Foster's Cr. L.,4'.?; 4 Bl. Com. 353, 3!16; 
Co. Lit.156 b.; Kingv.Radcliffe,l W.Bl. 
3,G. 
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with death, or with imprisonment in n. State prison ten years or any 
longer time,,, the right, "peremptorily to challenge twenty of the per
sons drawn as jurors for such trial.,, 1 This preliminary trial was not a 
" trial for any offence " whatever 1 and there was no error in refusing to 
allow peremptory challenges to be made. Challenges for cause are al
lowable on the trial of preliminary as well as final issues. This was 
conccded1 and several of this description were interposed on behalf of 
the prisoner. I pass by these without particular examination, as this 
class of challenges will again be presented for consideration before the 
case is closed, when such suggestions will be made as are deemed per
tinent to this, as well as other parts of the case. 

An objection was made to the oath as administered to some of the 
triers of challenges to jurors drawn for this preliminary trial. The 
oath was thus : 11 You do solemnly swear that you will well and truly 
try and well and truly find, whether the juror is indifferent between the 
People of the State of New York and the prisoner at the bar, upon the 
issue joined." This form of oath was not administered in every in~ 
stance, the qualification at its close, made by the words '' npon the issue 
joined," being sometimes omitted, as it should have been throughout. 
The oath as given in books of approved credit and authority contnins no 
such limitation, but requires the triers to find whether the juror is or is 
not indifferent between the parties to the contro,·ersy.2 And jurors 
should be so. It is not enough that they are indifferent upon the par
ticular issue to be tried. An actual and thorough impartiality in re
gard to the parties is required; for no one who 1aborsu11derprejudice, 
malice, or ill-will towards another can be in a fit frame of mind. to act 
impartially where his rights are in question. 

In Brittain v. Allen, 3 the defendant challenged a j urorfor cause, to wit, 
hostility between the juror and the party challenging. The challenge 
was overruled and the juror was sworn. On a motion for a new trial, 
HE:NDERSON, C. J. 1 said : a It seems that the judge disregarded all kinds 
of hostility but that which related to the particular suit then to be tried. 
I think that the law is otherwise. The juror should be perfectly im
partial and indifferent; causes apparently very slight are good causes 
of challenge, and that which is good cause for quashing the array, is 
good cause of challenge to the polls. I mention this, as most, at least 
many of the cases, are challenges to the array. If the sheriff be liable to 

l 2 R. S. ;34, sect. 9. trander, l Cow. 441, note (13 Am . Dec. M6); 
2 Tr. Per. Pais, 205; 1 Chit. Cr. L. 549; Anonymoiu, J Salk. 152. 

Bae . .Abr., Juries, E. 12, note; Clark v. Os· s 2 Dev. 120. 
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the distress of either party, or if he be bis servant or counsellor, or if 
he has been godfather to n child of either of the parties, or either of 
them to his; or if nn action which implies malice as assault and battery, 
slander, or the like, is depending between them, these all arc causes of 
principal clin.llcnge. 1 From these cases, particularly the one which 
states a suit pending which implies malice, it appears that general hos
tility, by which I mean that which is not confined to the particular suit, 
is cause of challenge. From these causes, the lnw of itself implies a 
want of indifference, which the defendant offered to show. I think he 
ought to have been permitted to do so, and if he succeeded, tllat the 
juror should not. have been sworn. For this cause, nnd for this only, 
there should have been a new trial," So in the case at bar, the oath 
only required the triers to find inLlifferencc between the parties " upon 
the issue" then to be decided. In other respects, if the clause is sus
ceptible of any meaning, the juror, although a sworn enemy of the pris
oner, might still be found by the triers to be a competent and proper 
person to pass upon the question then to be decided. T!Jis would be in
tolerable, and an oath which requires, or will admit of such a construction, 
cannot be correct. T!Jere is no precedent for one in this form ; as will be 
seen on looking at the authorities already referred to. At the very best, 
the clause objecled to is unmeaning or ambiguous. But an oath should 
be plain, explicit, and free from all ambiguity. If this clause does not 
necessarily affix an improper limitation to the obligation which the 
law sCeks to cast upon t he trier by the oath administered to him, it is 
very liable so to be construed and understood as to have that effect. 

In charging the jury on the preliminary issue, whieb, we have seen 
was on the fact of present insanity, the court said, "The ma.in question 
with the jury was to decide whether the prisoner knew right from 
wrong; if be did, then he was to be considered sane." 

The statute before cited is emphatic that H no insane person can be 
tried." In its terms the prohibition is broncl enough to reach every 
possible state of insanity, so that if the words are to be taken literally, 
no person while laboring under insanity in uny form, however partial 
and limited it may be, can be put upon his trial. But th.is the legisla
ture could not have intC'nclcd; for although a person totally bereft of 
reason cannot be a fit subjrct for trial or punishment, it by no means 
follows, that one whose insanity is limited to some particular object or 
conceit, his mind in other respects being free from disease, C!\ll justly 
claim the like exemption. This clause of Lhe statute should receive a 

1 Bac.Abr.,Jurics,E.1. 
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rensonable interpretation1 avoiding on the one band what wonld tend to 
give impunity to crime, and on the other seeking to attain the humane 
object of the Legislature in its enactment. The commoh law, equally 
with this statute, forbids the trial of any person in a state of ins:rnit_y. 
This is clearly shown by authorities which have been referred to, and 
which also show the reason for the rule, to wit, the incapacity of one 
who is insane to make a rational defence. The statute is in affirmance 
of this common law principle, and the reason on which the rule rests, 
furnishes n. key to what must ha,·e been the intention of the Legislature. 
If, therefore, a person arraigned for a crime is capable of understand
ing the nature and object of the proceedings going on against him; if 
he rightly comprehends his own condition in reference to such proceed
ings1 and can conduct his defence in a rational manner, he is, for the 
purpose of being tired, to be deemed sane1 although on some other sub
jects bis mind may be deranged or unsound. This, as it seems to me, 
is the true meaning of the statute; and such is the construction put by 
the English courts, on a similar cb.use in au act of Parliament. 

By the 3!) and 40 George III. 1 it is enacted that "if any person in
dicted for any offence shall be insane, and shall upon arraignment be 
found so to be by a jury lawfully impanellecl for that purpose, so that 
such person cannot be tried upon such indictment, it shall be lawful for 
the court before whom any such person shall be brought to be arraigned 
to direct such finding to be recorded, and thereupon to order such per
son to be kept in strict custody till bis majesty's pleasure shall be 
known." 2 The question upon this statute is the same as upon ours, 
that is, is lhe alleged offender insane. Russell says: 3 '' If a prisoner 
have not at the time of the trial, from the defect of bis faculties, suffi
cient intelligence to understand the nature of the proceedings against 
him the jury ought to find that he is not sane, and upon such finding, be 
may be ordered to be kept in custody under this act." For this 
he refers to the case of Rex v. Dyson,4 before :Mr. Justice P.ARKE, in 
1831. In that case the prisoner was indicted for murder, and on being 
arraigned stood mute; a jury was then impanelled to try whether she 
did so by malice or by the visitation of God, and they found she did so 
by the visitation of God. The judge thereupon examined on oath a 
witness who was acquainted with the prisoner, and who swore that she 
could be made to understand some things by signs, and could gi,·e her 
answers by signs. The witness was then sworn to interpret and make 

&f..~ i U. & P. 305, 1. c. 1 Lewin's C. C. 
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known to the prisoner the indictment and charge against her, and to 
the court her plea and answer thereto. The witnes& explained to her by 
signs what she was charged with, and she made signs which imported a 
denial of the charge; whereupon the judge directed a plea of not guilty 
to be recorded. The witness by direction of the court, then stated to 
her that she was to be tried by a jury, and that she might object to such 
as she pleased; but he testified that it was impossible to make her com· 
prehencl a matter of that nature, although she might understand subjects 
of daily occurrence which she had been in the habit of seeing. A jury 
was thereupon " impanelled and sworn to try whether she was sane or 
not," and proof was given of" her incapacity at that time to under
stand the mode of her trial, or to conduct her defence." The judge 
utold the jury, that if they were satisfied that the prisoner bad not then, 
from the defect of her faculties, intelligence enough to understand the 
nature of the proceedings against her, they ought to find her not sane." 
The jury so found, and the prisoner was detained in close custody as the 
statute directs. A similar case occurred in 1836, which was disposed of 
in the sadie way. ALDERSON, B., said to the jury: "The question is 
whether the prisoner bas sufficient understanding to cominehend the 
nature of th is trial, so as to make a proper defence to the charge." 1 

Both these prisoners bad been nt all times <leaf and dumb. In f)resump· 
tion of law, such persons a.re always idiots or ma.dmen 1 although it may 
be shown that they have the use of understanding and are capable of 
committing crimes, for which, in that event, they should be punished. 2 

In the case of Queen v. Goode,3 which occun-ed in 1837. the pris
oner was brought into the Court of Queen's Bench and arraigned on an 
indictment for a misdemeanor. As be showed clear symptoms of insanity 
a jury was immediately impanelled to try whether be was then insane or 
not; and upon evidence given, as well as upon bis appearance in court, 
the jury found that he was insane. The prisoner was thereupon de· 
tained in custody under the statute. 

In Ley's Oase,4 on the trial of a similar question, HULLOCK, B., said 
to tbejury: "If there be a doubt as to the prisoner's sauity, and the 
surgeon says that it is doubtful, you cannot say that be is in a fit state 
to be put upon his trial." 

The course at common law was much the same. In Frith's Oase, 5 

which preceded the act of 39 and 40 Geo. III. to which reference has been 
made, the prisoner was arraigned for high treason, and a jury sworn to 

1 Rex v. Pritchard, 7 O. & P. 303. 
21Rusa.ou Cr.6;Shelt.onLunacy,3. 
'7.A.&E . .536. 

41 LewinC. C.239. 
5 2'2Uow.St.Tr.307,318. 
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inquire whether he was of sound mind and understanding or not. Lord 
KE?.."<YON, Chief Justice of the Court of King's bench, presided at the 
trial, assisted by one of the judges of the Court of Common Picas and 
one of the barons of the Court of Exchequer. It was observed by the 
court to the jury that the inquiry was not ·whether the prisoner was in
sane when the alleged crime was committed, nor was it necessary to 
inquire at all what effect his present state of mind might have been when 
that question came to be discussed; but the humanity of the law of 
England had prescribed that no man should be called upon to make his 
defence at a time when his mind was in such a situation that he appeared 
incapable of doing so; that however guilty he might be, the trial must 
be postponed to a time when by collecting together bis intellects, and 
having them entire, he sboul<l be able so to model his defence, if he 
had one, as to ward off the punishment of the law; and it was for the 
jury to determine whether the prisoner was then in that state of mind. I 

With these lights before us, the construction of the statute which 
·forbids the trial of any insane person, cannot be attended with much 
difficulty. A state of general insanity, the mental powers being wholly 
perverted or obliterated, would necessarily preclude a trial; for a be
ing in that deplorable condition can make no defence whntevcr. Not 
so, however, where the disease is partial, and confined to some subject 
other than the imputed crime, and the contemplated trial. A person in 
this condition may be fully competent to understand bis situation in 
respect to the alleged offence, and to conduct his defence with discrc· 
tion and reason. Of this the jury must judge; and they should be in
structed that if such is found to be his condition, it will be their duty 
to pronounce him sane. In the case at bar the court professed to fur
nisli a single criterion of sanity; that is, a capacity to distinguish be
tween right and wrong. This as a test of insanity is by no means 
invariably correct; for while a person has a very just perception of the 
moral qualities of most actions, he may, at the same time, as to some 
one in particular, be absolutely insane, and consequently, as to this, be 
incapable of judging accurately between right and wrong. If the dclu· 
sion extends to the alleged crime, or the contemplated trial, the party 
manifestly is not in a fit condition to make his defence, however sound 
his mind may in other respects be. Still the insanity of such a person 
being only partial, not general, a jury, under a charge like that given 
in thls case, might find the prisoner sane; for in most respects he would 
be capable of distinguishing between right and wrong. Had the in~ 
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stmction been that the prisoner was to be deemed sane if be had a 
knowledge of right and wrong in respect to the crime with which be 
stood charged, there would have been but little fear that the jury could 
be misled, for a person, who justly apprehends the nature of a charge 

made against him, can hardly be supposed incapable of defending him
self in regard to it in a _rational way. At the same time, it would be 
well to impress distinctly on the minds of jurors, that they are to gauge 
the mental capacity of tile prisoner in order to determine whether be is 
so far sane as to be competent in mind to make his defence if be has 
one, for unless bis faculties are equal to that task he is not in a fit con

dition to be put on his trial. For the purpose of such a question the 
aw regards a person thus disabled by disease, as non compos mentis, 

and he should be pronounced unhesitatingly to be insane within the true 
intent and meaning of this statute. 

Where insanity is interposed as a defence to an indictment for an 
alleged crime, the inquiry is always brought down to the single question 
of a capacil.y to distinguish between right and wrong at the time when 

the a.ct was done. In such cases, the jury should be instructed that 
"it must be clearly prm·ed that at the time of committing the act, the 
party accused was laboring under such a defect of 2·eason from disease 
of the mind as not to know the nature and qua.lily of the a.ct he was 
doing, or if he did know it, that be did not know he was doing what was 

wrong. The mode, of putting the latter part of the question to the jury 
on these occasions bas generally been, whether the accused. at the time 
of doing the net, knew the difference between right and wrong; Which 
mode, though rarely, jf ever, leading to any mistake with thejuryis not 

deemed so accurate when put generally and in the abstract, as when 
put with reference to the party's knowledge of right and wrong in 
respect to the very net with which he is charged.'' 1 This is tbe rule laid 
down by all the English judges but one, in the late case of .McNaghten, 
while pending in the House of Lords. The case is reported in 10 Clark 
& Fin. 2 and the opinion of the judges may be found in a. note to 

the section of Grcenleaf's Evidence referred to. In Reg. v. Oxford,3 

Lord Di-:suA..'i, C. J., charged the jury in this manner: 11 The question is 
whether the prisoner was In.boring under that species of insanity which 
satisfies you that he was quite unaware of the nature, charncter and 
consequences of the act he was committing, or in other words whether 
be was under the influence of a. diseased mind, and was really uncon
scious, at the time be was committing the n.ct, that it was a crime." 

1 2Grccnl.Ev.,6CCt.3i3. 2 p.200. 
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The insanity must be sucli as to deprh·e the party charged with crime 

of the use of reason in regard to the act done. He may be deranged on 
other subjects, but if capable of distinguishing between right and wrong 

in the particular act done by him, he is justly liable to be punished as 

a criminal. 
Such is the undoubted rule of the common Jaw on this subject. Par

tial insanity is not, by that law, necessarily an excu e for crime, and 
can only be so where it deprives the party of his reason in regard to the 

act charged to be criminal. Nor in my judgment was the statute on 
this subject intended to abrogate or qualify th~ common-law rule. The 
words of the statute are, ''No act done by a person in a state of insan

ity can be punished as nn offence." 1 

The clause is very comprehensive in its terms, and at first blush, 

might seem to exempt from punishment every net done by a person who 
is insane upon any subject whatever. Tliis would, indeed, be a mighty 
change in the law, as it would afford absolute impunity to every person 

in an insane state, although his disease might be confined to a single and 
isolated subject. If this is the meaning of the statute, jurors are no 
longer to inquire whether the party was insane'' in respect to the very act 

with which he is charged," but whether be was insane ill regard to any 
act or subject whatever; and if they find such to have been bis condi
tion, render n. verdict of not guilty. But the statute is not so under

stood by me. I interpret it as I should have done if the words had been 
" no a.ct done by a person in a. state of insanity, in respect to such act, 
can be punished as an offence." 

The act, in my judgment, must be an insane act, and not merely the 

act of an insane person. This was plainly the rule of law before the 
statute wns passed, aud although that took place more than sixteen 

years since, I nm not aware that it has, at any time, been held or inti
mated Ly any judicial tribunal, that the statute had abrogated or in any 
respect modified this principle of the common law. 

But to return to the trial of the prelimininary question in the present 
case. Tbe jury found, not as the issue required them to do, that the 

prisoner was or was not insane, but that he was "sufficiently sane in 
mind and memory to disting11i8h between right and wrong." This ver

dict was defective; it did not directly find anything, an<l certainly not 

the point in issue, but evaded it by au argumentative finding. At the 

utmost the jury only made an apprnach towards the point to be decided 
but failed to reach it. They should have been required to pass directly 

on the question of insanity, and should not have been allowed to evade 

l 2R.S.S97,ecct.2. 
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it by an argumentati\'e verdict of any sort. Such a finding as this 
would be objectionable in a civil proceeding, and in a criminal case, 
should not be allowed.' 

The preliminary trial being closed, a plea of not guilty was entered 
for the prisoner, and the court proceeded to the trial of the main issue. 

[Omitting another ruling as to challenge of jurors.] 
The verdict on the preliminary issue was rendered on the 6th of July. 

In the course of the trial, and shortly after the 15th of that month, sev
eral medical witnesses were sworn and examined on the part of the pris
oner, with a view to establish bis insanity the preceding March, when 
the alleged murder was perpetrated. One of these witnesses, Dr. Van 
Epps, had known the prisoner from bis childhood, and had visited and 
examined him with a view to ascertain his mental condition, both before 
and after the 6th of July. The others had never seen the prisoner until 
the 15th of July; but they also had examined him on and after that 
day in order to be prepared to express an opinion on the question of his 
sanity or insanity. 

That part of the bill of exceptions which states the questions made 
and exceptions taken, in regard to these witnesses, is perhaps liable to 
some misapprehension, and it may be that I have not rightly understood 
what was intended to be decided by the court. I have read this part of 
the bill of exceptions repeatedly, with an anxious desire to collect it8 
h'ue meaning, and, although I would not affirm positively, that its mean
ing may not have been misapprehended, I still think no error bas been 
fallen into in regard to the views of the court. As I understood the 
bill of exceptions, the court held that it was competent for these or 
other medical witnesses, to express an opinion upon the question of the 
insanity of the prisoner at the time of the alleged murder, but tilat such 
opinion must be formed upon facts and circumstances which occurred, 
or obsernttions made before the 6th of July, when the verdict on the 
preliminary issue was rendered, and could in no degree rest upon any 
thing observed in the appearance, manner, or cvndition of the prisoner 
since that time; and that the witnesses could not. with a view to fortify 
the conclusion of insanity at the time of the homicide, be allowed to 
e11Jress an opinion that be was insa)1e at the trial, or bad been at nny 
time since the 6th of July. Nor was it even allowable to say they had 
examined the prisoner, since that time, with a view to ascertain his men
tal con<lition. These restrictions were deemed proper by the court, as 
I gather from the bill of exceptions, on the ground that the verdict on 

11ntbemattcrofMorgnn,alumHic,iPA1gc,!!3G. 
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the preliminary issue had conclusi\"Cly established for all purposes con
nected with this trial, the sanity of the prisoner at the time when that 
verdict was rendered. 

I cannot adopt the suggestion m::i.de on the argument that the 6th of 
July may have been taken as a reasonable time by which to bound the 
inquiries macle of tbese witnesses; on tbe contrary, I think it quite clear 
that the court regarded the preliminary verdict as decisive of the ques
tion of present insanity, and therefore limited the witnesses to the time 
when that verdict was rendered. In giving reasons for his opinion 
that the prisoner was insane, Dr. Van Epps spoke of an interview with 
him since the 6th of July, when be" was stopped by the court, who 
then remarked (an objection having been made by the counsel for the 
People) that the question of present sanity ha<l been tried and a verdict 
rendered on the 6th of July instant, and that the question of the pres
ent sanity could not then be again retried;" that the question now 
was as to the sanity of the prisoner when the deed was done the pre
ceding March, "and that the evidence of insanity must be confined to 
facts before and at the time of committing the act, and up to the 6th of 
July in.:;tant, when the verdict of sanity was rendered." Dr. Hun, 
another of these witnesses, had first seen the prisoner on the 15th 
of July. The prisoner's counsel "proposed to prove by this witness 
that, in his opinion, the prisoner is and was insane at the time of the 
commission of the crime. This W:lS objected to by the counsd for the 
People, on the ground that the verdict on the preliminary issue, ren
dered on the sixth clay of July instant was and is conclusive that the 
prisoner was sane on that day i and that the same cannot be contra.
dieted by evidence." The court did not pass directly upon this ofier 
and objection; although the ground stated by the counsel for the People 
is understood to have been precisely that which the court acted upon. 
This witness was asked if he had made a personal examination of the 
prisoner since bis arrival at the court, which was on the 15th of July, 
"with reference to the state of his mind." To this the counsel for the 
People objected, and the court Tefused to allow the witness to give an 
answer. He was then asked if it was his opinion, founded upon per
sonal examination since the 6th of July, that the prisoner was insane 
on the twelfth of l\Iarc:h when the homicide was perpetrated. This was 
objected to by the counsel for the People, nncl the court sustained the 
objection. The witness was then asked his opinion, founded on such 
examination, as to the prisoner being insane at the time when the ques
tion was put. This was also objected to and excluded by the court. 
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Dr. McNaughton was examined under like restrictions. "The court 
decided that the witness should not testify as to any examination made 
by him of the prisoner since the sixth day of July instant," and par
ticularly ''instructed the witness that he should, in any future testimony 
to be given by him upon the trial of this cause, exclude all knowledge 
or information gained by him of or about the prisqner by or from any 
personal examination made by him of said prisoner, since the said sixth 
clay of July instant." These references to points decided and views 
expressed by the court clearly show, in my opinion, that the court re
garded the preliminary verdict as absolutely conclusive for all purposes, 
in this case, that the prisoner on and after the sixth of July was in a sane 
state. 

The views of the court upon this part of the case were, in my opin
ion clearly erroneous. In strictness the verdict on the preliminary issue 
wa.s not before the court and jury on the trial of the issue of guilty or 
not guilty, nor was it, in any respect, material to such trial. But if it 
should be regarded as a fact in the c::1se, of which the court and jury, 
while engaged in the trial of the main issue, might take notice, no such 
consequence as that deduced by the court would follow from it. The 
only object of the preliminary trial waB to ascertain the mental condi
tion of the prisoner, in order to determine whether he should then be 
tried on the indictment. This, I repeat, was the only object of tha.t 
trial, and the result at which the first jury arriYed could haYe no possi
ble bearing or just influence upon the trial of the main issue. The 
indictment was not to be tried piecemenl, but at one time, and by a sin
gle jury. If, therefore, the opinion sought to be obtained from these 
medical witnesses was otherwise competent and proper, and that seems 
to have been conceded, it is perfectly clear that the preliminary verdict 
constituted no obstacle to its reception. 

I am not about to inquire how far, or under what circumstances, the 
opinion of medical witnesses may be admissible on the question of insan
ity, although in general, nothing is better settled than that such evidence 
is competent. I And I entertain no doubt that such a witness should be 
allowed to express an opinion in regard to the mental condition of a 
person alleged to be insane in the month of l\larcb, although the opinion 
may have been founded solely on an ex:nmination made in the succeed
ing July. In most cnses, undoubtedly the opinion would be more sat
jsfactory and convincing, when based on observations made nt or about 

1 1 Phil. Ev.~ ; Shelford on Luu. 6'!, G7-73; I Green!. E'f'., t;CCt. 440. 
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the time to which the inquiry relates. But ibis is not decisive again!o'lt 
the reception of such eYidcnce, though founded on exruninations made 
at a later period. The competency of the testimony is one question, 
and its effect another. The first is for the court, and the latter for the 
jury. It will sometimes, undoubtedly, be fou11d, and perhaps not un
frequently, that the mental malady is such that an examination would 
disclose beyond all peradventure to a skilful physician, what must have 
been the condition of the patient for months or years before. The late
ness of the time when the examination was made, as well as the char
acter of the malady, arc certainly to be considered in determining the 
degree of consequence which should be giYen to the opinion of the wit
ness, but unless the intervening time is much greater than from March to 
July, that eau furnish no solid objC'ction to the admissibility of the evi
dence. If I could, therefore, adopt the suggestion that the sixth of 
July was taken by the court as a reasorrnble limitntion to inquiries of 
this description, I should still be unable to agree that the court had a 
right to impose any such restriction upon the witnesses. It was com
petent for such witnesses to state what their opinions were, whether 
founded on examinations before or during the trial; and these opinions 
might not only extend to the mental condition of the prisoner at the 
time when the homicide was perpetrated, but they might be brought 
down to the very time wlien the witne!:;S was speaking. The latter 
would be admissible, not because the present insanity of the prisoner 
would necessarily control the verdict, but because it tended to fortify 
the conclusion that insanity existed in the preceding l\lnrcb. But, al
though such are my views upon this part of the case, it is not supposed 
that the court excluded the evidence of the opinion of these witnesses 
in consequence of the lateness of the period when their examinations 
had been made. The eYiclence was shut out, as I understand the case, 
because the verdict on the preliminary issue was supposed to constitute 
an insuperable bar to its reception. This, as before said, was, in my 
judgment, erroneous. Upon the whole case, therefore, I think the 
judgment of the court below should be reversed, and a new trial or
dered. 

Wbether the prisoner was or wns not insnne at the time of the homi
cide or the trial, is not a question before us on this bill of exceptions, 
and no opinion on that subject is intended to be expressed or intimated. 

Judgment revtr.ed. 
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United States v. Lanct1stcr. 

INSANITY AT TRIAL-INQUIRY-BURDEN OF PROOF-RIG::IT TO 
OPEN AND CLOSE . 

UNITED STATES v. LANCASTER. 

(7Biss.HO.J 

In th.e United States Cirwit Coui·t for the Northern District of fllinois. 

Before lion. IIEXRY \V. BLODGETT, District Jud9e. 

l. Upon an Inquisition ot Insanity on a motion for a new trial after verdict ot guilty 
otpcrjury,the(1uestionis thesanwas ifraisedwhenthcprisonerwnscalled to plead. 
The question to be decided is, whether the defendant was incapable of comprehending 
~=e~~:.gcrous position in which he was placed, and of taking intelligent measure• to 

~.Burden ofProot.-The burden of proof of insanity is upon the defendant, yet he should 
bavethebcnelltotanyrcasonablcdoubt. 

S. Practice-Openin1r and Closing. -In an inquisition of insanlty the counsel for the 
prisoner should open and close the case to the jury. 

Mai·k Bangs, United States Attorney, for the United States. 
Leonard Swett, for defendant. 
BLODGETT, J., charged the jury as follows: On the fourteenth of 

February last, Alvin N. Lancaster was put upon his trial in this court, 
on an indictment for the crime of perjury. The trial resulted in aver
dict of guilty, and a motion was made for a new trial. One of the 
grounds for this motion was bnsed upon the suggestion that at the time 
of his trial the defendant was of unsound mind, and therefore unable to 
properly plead to the charge or conduct his defence. This suggestion 
was sustained by such affidavits and other proofs as, in my estimation, 
made it necessary to the ends of justice that the facts should be investi
gated by" jury. And you have been impanelled to inquire into and 
pass upon the question. 

There is no controverted question of law in the case, and the inquiry 
involves only a question of fact, of which you are the proper and sole 
judges. The question is, was the prisoner, at the time of his trial, so 
far of unsound mind as to be incapable of comprehending the nature of 
the cha.rge against him, and of properly presenting his defence. The 
testimony is material to be considered only so far as it tends to throw 
light on this question, and naturally divides itself into two classes: I. 
The testimony of witnesses who have known the prisoner for a longer or 
shorter time, and h~:we detailed facts in regard to his history, his 
business enterprises and his clomcshc and financial troubles. 2. The 

oH 
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testimony of professional men wbo b::we given special attention to the 
invest_igation of mental and nen·ous diseases, and who, by reason of 
their skill and attainments, are deemed in law qualified to give an opin
ion as experts, or persons of skill upon the question before you. 

You have heard from tlie various witnesses who have known the 
defendant, some of them for many years, many.facts in regard to his 
previous life; his business, bis temperament, and various vicissitudes 
and incidents in his career; his Successes and failures, and the alleged 
changes which, it is claimed, have taken place in him, and from which 
you are asked to infer that be haS become insane. There are no special 
contradictions or discrepancies in this testimony. The witnesses who 
have been called on both sitles agree in many of the substantial matters 
of fact. 

It may be considered as conceded that defendant now is about fifty 
years of age; that for many years previous to 1873 he had been an 
extensive and successful operator in real estate, and had accumulated a 
large amount of property, bis property being estimated as worth, in 
1873, OYCr and aborn incumbrances, from Sl.50,000 to $250,000; that 
he possessed unusual capacity as a husincss man - was prompt and rapid 
in his conduct of negotiations and business affairs, and always exhibited 
a quick and irascible temper and a somewhat imperious, jealous and 
exacting disposition; that in 1869 be lost his wife, and in 1870 bis 
children died, and he showed immediately after his berea,1ment great 
grief 1 and had a very demonstrative way of displaying it. Sometime in 
the summer of 1873, a Miss 'Varren, of New York City, brought some 
suits against him for the collection of about $12,000, which she claimed 
he owed her. He resisted this claim, and insisted that it was prosecuted, 
for purposes of blackmail, and clrnrged all persons wllo took part in its 
prosecution as conspiring against him. And it seems to have become 
an 5lmost fixed habit to indulge in violent denunciations of, and threats 
toward, all who bad any part in the prosecution of these suits. His 
property bas melted away, and he is now impoverished, and instead of 
being wealthy, is really a poor man. These facts are admitted, or at 
least not disputed. 

Other facts which may be said to be pro~ed but arc not admitted: 
that his mind is engrossed in trifles; be bas become indifferent to busi
ness; has acted in a strange and unusual manner; become eccentric 
in bis conduct; and, although indicted for a grave crime, did not ap
pear to realize bis danger, and made no preparation for his defence, al
though often urged to do so by his friends. Eminent medical men, 
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from examinations and from knowledge of the man, gi\'e an opinion, as 
a matter of skill, that he is insane. 

From all this group of facts, you are asked to deduce the conclusion 
that the prisoner was, at the time of trial, insane, the theory being that 
the proof shows that since the death of his children, his mind has been 
giving way, until he is now and was at the time of his trial, actually in
sane, or so far in the incipient stages of insanity as to render him 
incapable of properly appreciating and meeting the peril in which he 
wa::i placed. 

On the part of the Government it is contended, and supported by the 
evidence of eminent medical men, that while they do not deny mauy of 
the facts testified to, they rleny that they necessarily or fairly establish 
the allegation of insanity, but insist that all the incidents and facts 
stated in tile testimony, only show him to be a man of violent passions, 
who has given way in latter years to a sort of ungovernable l'agc to
ward those who were endeavoring to enforce the collection of a valid 
debt from him; that he was always quick tempered and jealous, and 
has only exhibited to an aggravated degree his natural character toward 
those whom he disliked, and is simulating or putting on the appearance of 
insanity to avoid sentence. 

The real question, as I have before said is, whether the evidence 
satisfies you that tbfo man's mmd bad so fa.r broken llown and lost its 
texture that he was at the time of bis trial incapable of comprehending 
the dangerous predicament in which he was placed, and taking intelli
gent measures to meet it? Did he realize the gravity of the offence with 
which he was charged, as be would if in the possession of his ordinary 
mental faculties? Not that he should ham been so much affected by it 
as some other men would, if he bad been in possession of his ordinary 
mental vigor and coherence of ideas. 

All the evidence tends to show that he was at one time, and not many 
years ago, a man of clear mental perceptions, understood the ordinary 
obligations which one man owes to another and to society, and while be 
may have been shrewd and sharp at a bargain, and perhaps exacting in 
enforcing what be deemed a legal or business ad\'antage over those with 
whom he was den.ling, yet there is no proof but that be recognized tlie 
ordinary moral and legal obligations of business, and was as truthful 
and upright as ordinary me~ in their dealings. And I thi~k it may be 
considered as proven, that m the last two or three years, since the loss 
of his children, to some extent, and since the commencement of his 
troubles with Miss "'arren in a more palpable degree, his most intimate 
friends have noticed n marked change in his manner, conduct, and habits 
of thought. 
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Does the proof satisfy you that the change in the man shows that he 
has become insane, or so far insane as to be incapable of properly caring 
for himself? And a single act of eccentricity or of irrational conduct 
is not evidence of insanity, but a group or series of un11atural acts may 
properly be considered as tending to prove insanity. Or were these nets 
the result of his giving way to a naturally violent te~per and jealous 
disposition? Were these exhibitions the result of insanity, or mere 
neg1ect to properly rule his own spirit? Hns he simulated insanity, or 
was he in fact insane at the time of bis trial? 

The name of the disease is not important if the man is really crazy. 
It makes no difference whether it is called paralysis of the insane, or 
paresis- or by some other n:\Dle - if the fact of insanity exists. Doc
tors may disagree as to a diagnosis of disease, but we have nothing to 
do with mere names. 

While the burden of proof may be said to be on the defendant, to 
satisfy you that he is in fact insane, yet, if the proof, when all consid
ered together. leaves a reasonable doubt upon your mind of this man's 
sanity, he should have the benefit of the doubt. That is to say, no man 
should be considered as a proper subject for criminal prosecution, of 
whose sanity there is ground for a reasonable doubt. 

The question is not as stated by counsel for the prisoner, whether the 
defendant has bad a fair trial, but wbether he was in such a mental con
dition as to be capable of appreciating the exigency and properly pre
paring for it. If he was sane he ought to have made proper preparations 
for his trial. If he was so insane as not to comprehend the peril he was 
in, or the crime be was charged to have committed, then be ought not 
to have been tried, and if he is still so insane, he ought not to be sen
tenced for the crime of which he bas been found guilty by the jury. 

This case should be considered in the same light by you as if it had 
not been tried. 

Suppose his trial was not impending, and his counsel should come 
into court and suggest that bis client was so far insane as that he ought 
not to be tried. and the court ns a preliminary step, had ordered a jury 
to be impanelled to try the question of his sanity or insanity, the duty 
of that jury would be precisely what yours is now-that is, to inquire 
into and find whether the defendant was so far insane as to be incapable 
of realizing the peril in which he was placed, and taking such steps as a 
prudent man, under the circumstances, would have taken to prepar~ 
for his trial} and whether that insane condition still continues. 

If found insane by your verdict, the verdict now standing against him 
will be set aside. 
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The jury found the prisoner to have been insane at the time of bis 
trial on the indictment. 

On calling the matter for trial, the qaestion arose as to which side 
should open the case. The court ruled that counsel for the prisoner 
should open and close the case to the jury. 

INSANITY ATTRIA.L - PROCEDURE-RIGIIT OF PRISONER TO WAIVE 
QUESTION. 

STATE v. PATTEN. 

(10 La. Ann. 299.] 

In the Supreme Court of Louisiana, April, 1855. 

Hon. TUO),fAS SLlDELL, Chief Justice. 

" C. VOOHHIES, } 

" A . . M. BucnA.i.~A....~, ~ d 
" A. N. OGDEN, 1l ges. 
11 II. M. SPOFFORD, 

l. Whenever a Prisoner's Sanity at the time of the offence alleged is in question, 
theruletbathemayconlrolordischal'gchiscounselat pleasure, should besotarre
laxedastopermittbcmtoofferel·ideuceouthescpoints,evenngaiusthiswill. 

2. In a. Criminal Case, when after the close of the tcslimony in behalf of the State, the 
counseloftheaccusedallegcdlheprisoner'sinsanitylJeforc,atthetimeor,nudsince 
thckilling,audotrcredtointroducctci;limonyinproofof the fact, and thereupon the 
prlsoncrnrose,andrcpudiatcdsuchdefcnce,anddiscbargedhiscounsel,audtbccourt 
gavethecaaetothejurywithoutfurtherevidcuceor pleadings on behalf of thepris· 
oner:Held,thatthccourterredinallowing theprisoner,undcrthe•circnmatances,to 
discharge his counsel, nnd erred in not allowing them to offer proofs on the question of 
Insanity. 

APPEAL from the First District Court of New Orleans. ROBERTSON, J. 
Isaac E. j)forse, Attorney-General for tbe State. 
Larue &:; Whittaker and A. Hennen, for defendant and appellant. 
SPOFFORD, J . -Upon the trial of James Patten for the murder of 

Turnbull, the following bill of exceptions was taken by the prisoner's 

counsel:-
'' Be it remembered, that on the trial of thls cause on the 20th day of 

March, 1854, after the evidence on the part of the State was closed, and 
when the counsel of the prisoner were proceeding to prove, by the evi
dence of the witnesses, tlie insanity of said prisoner at the time cf the 
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killing, set forth in the indictment, and o. long time before, and even 
since the said killing, the said prisoner arose and objected to, and re· 
pudiated the said defence, a11d insisted upon discharging his counsel 
and submitting his case to the jury without any further evidence or ac
tion of his counsel in his defence; his counsel opposed , and remonstrated 
against the prisoner's being permitted to do so, alleging that they were 
prepared to prove the defence by clear and irresistible testimony; but 
the court overruled the objection of the said counsel, and permitted the 
prisoner to disclrn.rge his said counsel, and refused to hear them further 
in bis defence, and gave the case to the jury without any further evi
dence or pleading on his behalf; to all which opinion and ruling of said 
court, the defendant's said counsed excepts, and prays his exccptio11s 
may be signed," etc. 

[Signed] JNO. B. ROBERTSON, Judge. 
There was a verdict of "guilty, without capital punishment," and 

after bis former counsel had, in the qun.lity of amicicuri!e, attempted to 
obtain a new tri:ll and an arrest of judgment without success, the pris· 
oner was sentenced to hard labor for life in the penitentiary. From 
that judgment the present appcnl hns been taken. 

The sanity or insanity of tbc prisoner is a matter of fact; the ndmissi
bility of eddence to establish his insanity, under the circumstances de· 
tailed in the bill of exceptions is a matter of Jaw, and the only matter 
which the constitution authorizes the tribunnl to decide. 

The case is so extraordinary in its circumstances that we are left 
without the aid of precedents. 

In support of the ruling of the district judge, it bas been urged that 
every man is presumed to be sane until the contrary appears, and that a 
person on trial for an alleged offence has a. constitutional right to dis
charge his counsel at any moment, to repudiate their action on the spot, 
and to be heard by himself; hence the inference is deduced that.the 
judge could not have admitted the evidence, against the protest of the 
prisoner, without reversing the ordinary presumption and presuming in
sanity. 

In criminal trials it is important to keep ever in mind the distinction 
between law and fact, between the functions of a judge and those of a 
jury. It was for the jury and the jury alone to determine whether there 
was insanity or not, after hearing the evidence and the instructions of the 
court as to the principles oflaw applicable to the case. By receiving the 
proffered evidence for what it might be worth, the judge would baYe 
decided no question of fact; he would merely ha Ye told the jury: 'l The 
law permits you to bear and weigh this evidence; whether it prove 
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anything, iL is for you to say." By rejecting it, be deprived the jury of 
some of the means ofnrrivingat nn enlightened conclusion upon a vital 
point peculiarly within their pro,·ince, and in effect, decidetl himself, 
and without the aid of all the evidence l'tithin his reach: that the prisoner 
wns sane. 

It is idle to say that the legal presumption and the prisoner's own 
declamtions, appearance, and conduct. on t.he trial established his sanity 
to the satisfaction of both j11llge and jury; for presumptions may be 
overthrown, declarations may be unfounded, und conduct and appear
ances muy be deceitful; and the prisoner's counsel, sworn officers of 
the court, with their professional character at stake upon the loyalty of 
their conduct, alleged that they stood there prepared to prove by what 
they deemed clear and irresistible testimony that the accused was in
sane at the time of the homicide, long before, and ever since i so tbat 
the sole inquiry now is, not whether they or the court were right as to the 
fact of sanity, upon which we can have no opinion, but whether they 
should have been allowed to put the testimony they had at hand before 
the jury, to be weighed with the counter-evidence. 
If the prisoner was insane at the time of the trial, as counsel offered 

to prove, he was incompetent to conduct bis own defence unaided, to 
discharge his counsel, or to waiYe a right. 

Upon the supposition that the counsel were mistaken in regard to the 
weight of the evidence they wished to offer, as they may have bren, 
still its introduction could do the prisoner no ltnrm, nor could it estop 
him from any other defence he might choose to make on his own ac
count i neither could it prejudice the State, for it is to be presumed 
that the jury would barn given the testimony its proper weight; if, on 
the other hand, the counsel were not mistaken as to the legal effect of 
this evidence, the consequences of its rejection would be deplorable in
deed. 

The overruling necessity of the case seems to dcm::md that, whenever 
a. prisoner's soundness of mind and consequent accountability for bis 
acts are in question, the rule that be may control or discharge his coun
sel at pleasure shoulcl be so far relaxed ns to permit them to offer evi
dence on those points, even against his will. 

Considering, therefore, that it would be more in accordance with the 
sound legal principles and with the humane spil'it which pervades the 
criminal law, to allow the i·ejected testimony to go before the jury, 

the cause must be remanded for that pmposc. 
It was said in argument, on behalf of the State, that the aJlcgcd in

sanity was, at most, but a monomania upon another topic, which could 
not exrmpt the prisoner from responsibility for the homicide. 
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The judge will instruct the jury in regard to the principles of law 
which govern this subject, when all the facts sh:ill have been heard. At 
present the discussion is premature. 

It is, therefore, ordered that the judgment of the District Court be 
reversed, the verdict of the jury set aside, and the cause remanded for 
a new trial, according to law. 

INSANITY AFTER CONVICTION - WHERE JUDGE IS SATISFIED OF 
SANITY JURY UNNECESSARY. 

BONDS v. STATE. 

[Mart. & Yerg. 143; Ji Am. Dec. 795.) 

In the Supreme Court of Tennessee, 1827. 

Hon. ROBERT WTIYTE, } 

" Joux CAnwx, Judge!. 
u JACOB P1~CK, 

" llJ:.:XRY CRABB, 

If a Prisoner a.tter Conviction allege \Vhy sentence should not be pronounced tbat he is 
aluuatic,butthejudgeuponhisownrnspertionissatisfledtbattheplcaistalse,hemay 
pronouncei;euteucewithoutcallinga.jury totrythciuue. Butaliterwherethe judge 
ha1adoubtorthecaseisoneofdi.tticulty. 

Wmn:, J. 1 delivered the opinion of the court. 
Duncan Bonds was indicted in the Circuit Court of the County of 

Lincoln, at its September term, in the year 1824, for the murder of Felix 
Crunk. To the indictment, upon his arraignment, be pleaded not guilty, 
and put himself uvon the country, and the attorney-general did the like. 
The jury found the prisoner guilty of the murder, wherewith he was 
charged by the hill of indictment, and the Circuit Court passed sen
tence of death upon him. 'Whereupon the defendant, by his counsel, 
entered two bills of exceptions; which being signed and sealed by the 
court, and made a part of the record, a writ of error was taken to this 
court. 

The first bill of exceptions shows that when the prisoner was led to 
the bar, and was asked by the court if he bad anything to say why sen
tence of death should not be pronounced upon him, in answer thereto 
by his counsel 1 he alleged that be was at that time a lunatic1 and that 
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sentence could not be pronounced upon him ; and offered to plead his 
lunacy in bar of the sentence, and also demanded of the court that a 
jury be called to try the issue of fact arising from that plea. But the 
court, upon inspection of the prisoner, and upon consideration of the 
case, because nothing was shown to render it probable that defendant 
was a lunatic, or to make that mat.ter doubtful, refused to allow the 
prisoner his plea aforesaid, and denied him the privilege of a jury at 
this time, to try the question of bis sanity or insanity, and proceeded 
to pronounce the sentence of death accordingly, the prisoner having 
nothing further to allege to the contrary. 

Upon this bill of exceptions it is contended by the defendant's counsel, 
that there is error in this; that the CircuitCourtrnfuS°ed, upon the alle
gation by them made, of the lunacy of the prisoner, to receive a plea 
of luua,cy in bar of den.tb. being pronounc~rl at that time, and to em
panel a jury to try the truth of the plea; and it was urged that this 
course of proceeding, upon the allegation of lunacy, made by the 
counsel, on behalf of the prisoner, was not a matter of choice or dis
cretion with the COlll't, but impcratiYe, and that the allegation must be 
taken as true by the court, unless the fact was submitted for trial to a 
jury; and 1 Chitty C. L., is cited in support of this position, where it 
is laid clown: "The judge may, if be pleases, swear a jury to inquire 
ex of}icio, whether the prisoner is rea11y insane, or merely counterfeit; 
and, if they find the former, he is bound to reprieve him till the ensuing 
session." The meaning of this passage, giving it a reasonable con
struction, must be that if upon the question made, the judge is not sat
isfied, or has doubts, he may call in to his assistance the aid of a jury, 
and submit the matter to them. The la\V on this point is more fully 
stated in 1 Hawk. P. C.,1 in the notes, where it is said: "Every per
son of the age of discretion is presumed of sane memory, until the 
contrary appears, which may be, either by the inspection of the court, 2 

by evidence given to the jury, who are charged to try the indictment,3 

or, by being a collateral issue, the fact may be pleaded and replied to 
one term, and a venire awarded, returnable instanter in the nature of an 
inquest of office ;4 and this method, in cases of importance, doubt, or 
difficulty, the court will in prudence and discretion adopt.5 From this 
it appears that inspection by the court is one of the legal modes of try
ing the fact of insanity; and nothing appears in the record of this case 

!~· ~ale, 33; Tr. perpais,14.; O. B.1•2-t, 

No.4. 

s3 Ba.Abr,21; 1 llale, 33, 35, 36; O.B. 
1121,No.222. 

tJnst.4G; Kcil.13; lTcrm,61. 
~lllale, 36,50,56; 1 And.154. 
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to show that the discretiou 1 of the court, in adopting the mode pursued, 
was erroneously exercised. 

This court, therefore, is of opinion that there is no error in the matter 
of the first bill of exceptions. 

Judgment a.Oirmed. 

INSANITY AFTER CONVICTION - EVIDENCE -CERTIORARI. 

[47 Ga.540.] 

Jn the Supreme Court of Georgia, January Term, 1873. 

Hon. HIRA:\l WARNER, Chief Justice. 

:; ~-. ~~-!\~~~;:~OMERY, }Judges. 

1. Insanity after Conviction - Evidence. -ln an inquisition to inquire into the sanity 
of a man convicted ot murder and scnLenced to bo hanged, and whom it is nllcged has, 
afterconviclion,bccomeinsanc,e\'idcnl'cofhisinsanityat times before conviction is 
onlyadmiuibleasexplanatoryofbisactssincc. 

z_ Whether Certiorari will Lie to review the proceedings before a jury called under the 
statute to inquire intotbesanityofapr1sonerallcgcdto havebecomeinaanesince bi.a 
conv1ction,qurere 

Enoch F. Spann, after his conviction of the crime of murder, and af
ter he had been sentenced to be hung, was alleged to have become in
sane. The sheriff, 11.'ith the concurrence and assistance of George W. 
Davenport, Ordinary of Webster County, under the provisions of section 
4572 of the Revised Code, summoned a jury of twelve men to look into 
such insanity. On the 16th and 17th days of July, 1872, an in\'estiga
tion of this issue was had before the said jury, tbesnid Ordinnrypresid
ing. Witnesses were introduced to prm•e Spann insane at different 
times lJefore his com·iction. The Ordinary excluded all such testimony, 
and counsel for the prisoner excepted. No evidence of insanity since 
the conviction was introduced. 

The prisoner, by his next friend, W. F. Spann, presented his petition 
for the writ of certiorari to the Honornblc JA:-.ras M. CLARK, judge of 
the Superior Courts of the Southwestern Circ:uit, alleging the ruling 
aforesaid as error. The judge refused to sanction tl1e petition upon 
the grounds that said ruling "·as right and proper, and that the writ of 

lp. 145. 
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certiorari does not lie to a proceeding under section 4572 of the Revised 
Code. 'Vhereupon the prisoner, by his next friend, excepted and now 
assigns said rnling as error upon each of the grounds aforesaid . 

Hawkins &:: Guerry, lV. A. Hawkins, and Phil Cook, for 'plaintiff in 
error. 

0. F. Ori•p, Solicitor-General, and 0. T. Goode, for the State. 
McCAY, J. -By the laws of England (and, so far as they are not 

altered by statute or by the nature of our government, those laws would 
seem to be of force here), one under sentence of death might be re
prieved, that is, the execution of the sentence might, for good reasons, 
be stayed for a time. Tb is is wholly distinct from the pardoning power, 
which in England was entirely with the crown. 1 A reprieve is techni
cally with tile judge. Even where it comes from the king, it comes in 
the shape of a hint to the judge, who is the actor.2 Ordinarily, it is a 
discretionary power with the judge, and is exercised where he is aware 
of good i·eason why the prisoner should not be executed, and this action 
is only to delay the execution until the facts can be looked into.3 A 
stay of execution is also granted on satisfying the judge tba.t the convict 
bas become insane, or is quick with child. 4 In the latter case the pris
oner might demand the stay as a m:itter of right, since as another life is 
in her womb, humanity to tlrnt dema.nds the reprieve. But the stay for 
insanity seems to depend on the discretion of the juclge at common law.5 
He may call a jury if he pleases. The whole proceeding is merely a 
stay of execution, and is based rather upon the public will and a sense 
of propriety, than on any right in the prisoner. 

By our statute, in the case of a condct becoming insane, it is the 
duty of the sheriff, with the concurrence of the Superior Court, to sum
m01~ a jnry of twelve men to inquire into the insanity. No provision is 
made for the mode of trial ; nothing is said as to who shall preside. 
The jury are simply to make an inquisition. In the case of a pregnant 
woman, the sheriff, with the concurrence of the Inferior Cou1t, shall 
select one or more physicians, who shall make inquisition. In either 
case, if it appear that the fa.ct exists that the prisoner is insane, or 
quick with child, the sheriff shall suspend the execution, and report the 
inquisition and suspension to the judge, who directs the report to been· 
tered on the minutes. The execution is thus suspended until the judge 
shall order otherwise, and this he must do whenever be has become satis
fied that the cause for stay has ceased. In the case of an insane person, 

l 4 Bia. Com. 3~H. 
2 2Hale,412; 1Chitty,i5S. 
' lChitty,~9. 

t 3 Jnst.. Co.17, 18; I Ilale, 368; Bia. 
Com.3!15. 

' llla.le,370. 
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he may call an inquisition or not at his pleasure. In the case of a pregnant 
woman the statute simply says when be is satisfied, " wlicn it shall ap
pear to him." 1 It is rather a perversion of terms to call an inquisition 
of this kind the act of a court, and to exercise in reference to it the writ 
of certiorari. The whole proceeding is rather an inquiry based on pulr 
lie propriety and decency, than a matter of right, and whilst I do not 
say that a certiorari will not lie at all, yet, for myself I greatly doubt if 
such was the intent of the law makers. But we see no grounds forcer
tiorari in this case. It is not pretended that the verdict does not con
c1ude all inquiry as to the insanity of the prisoner at the time of the act 
done and at the trial. But it is said that any previous condition of in
sanity may be used to illustrate his present condition. We agree to 
this. 

If there was any evidence of present insanity, if it were in proof that 
since his conviction he presented by bis acts, words, looks and conduct, 
evidences of insanity, we see no objection to an inquiry into his past 
life, to see if he had been insane before; such a fact would tend to ex
plain his present acts. We have looked carefully into the evidence for 
some circumstances of present insanity. We see little or nothing, ex
cept the opinions of the physicians, based on the history of his life and 
on certain notions they seem to haYe of moral insanity. 

We are not disposed to criticise these gentlemen's opinions. They 
doubtless know far more of this matter, as a medical question, than we 
do, and there is doubtless such a form of insanity as moral insanity. 
But a doctor inquires into the sanity of a man for one reason, and the 
public for another. If he be diseased in body or mind, be is a subject 
for medical treatment, and the inquiry of the physician is to ascertain 
if the case calls for treatment. The public wishes to know if the man 
be so insane, as that society is called upon to let him go unpunished if 
he has committed a crime. Under our law, a man is punishable if be 
knew right from wrong, and this, notwithstanding, he may come within 
some of the classifications of the medical profession as insane. 

We see nothing in this evidence to present a case where it is a viola
tion of a. proper sense of propriety or a proper consideration for those 
on whom God has laid his afflicting hand, to allow the sentence of the 
law to take its course. 

Judgment affirmed. 

1 SceRevisedCode,sect.s.451Zand4573. 
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INSANITY AT TIME OF TRIAL-ISSUE - EVIDENCE-PLEA OF NOT 
GillLTY. 

PEOPLE v. FARRELL. 

[31 Cal. 57G.J 

In the Supreme Court of Oal1fornia 1 January, 1867. 

D:on. Jou:x CURREY, Chief Justice. 
11 Lonv.szo SAv..-1'1-~R, } 
" AUGUSTUS -/!. RllODES1 

" OSCAR L. SrrAFTE:n, .Assoc~ate Justices 
" Siu.s ,V. SL~DEnsoN, 

l, Insanity at Time of T ria.1 -Pra.ctice .-Whcre !tis 1uggested that a 1>rlsoner brought 
u1>fortri11lorjudgmcnt is insn''nc,thequcs tion of his sauitymu.,t be submitted to a. 
jury. The rule is the san\ewhcrethe prisonerhasbeenfoundtobeinsane,thetrial 
postponed,andcallcdagalnatasubscquentterm. 

2. On a Second Trial, the former verdict is admissible on the question of present insanity. 
3. T he Verdict of a. J ury, called to examine the sanity of a person at the trial, thnthcis 

insane, is conclusive that he wa1:1 insane when H was rendered, and I" admissible in 

~v:~=~~: :~cl~i:e t:~:! ~o~~~~~~:~'.tce, as tcnd111g to show that be may have been insane 

4. Plea of Not Guilty-Evidence.-Umler a plea o! not guilty, evidence of the pris· 
oner'sinsanUybothbeforeandafterthecommisi,ionoftbeotfcuceisadmissible. 

APPEAL from the County Court of Placer County. 
The defendant was indi cted for nn nssault with intent to commit a 

rape. The indictment wns found December 6th, 1865. ·when the cnse 
was cnlled, April 3, 18G6, upon n. suggestion that the defcnd:rnt was 
then insane, a special jury was empanelled to try ti.lat question, who 
found the defendant was insane at the time. The case was then 
postponed. The defenclant was afterwards arraigned for trial in Sep~ 
tember, 1866, and convicted. The defendant a.ppealed. 

J. Hamiltoii, for appellant. 
J . G. NcOullough, Attorney-General, for the People. 
$A..'\DERSON, J .- As to the grounds upon which it is claimed that the 

verdict of the jury, which was called n.t a previous term of the court to 
inquire into the sanity of the prisoner for the purpose of determining 
whether bi~ trial upon the indictme>nt ought to proceed at the term or be 
postponed, should ha,·e been admitted in e,·iclcnce, the brief of c:ounscl 
docs not seem to be vcry explidt; lmt ns tllC'n.! is some reason for sup
posing that the verdict was offered for tile purpose of showing that the 
detendo.nt was still insane and therefore that his trial ought to be fw·· 
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ther postponed, and also for the purpose of showing that he was insane 
at the time the supposed offence was committed, and therefore not guilty, 
we shall so assume. 

An net done by a person in a ;tate of insanity cannot be punished as 
a public offence, nor can a person be tried, adjudged to punishment or 
punished fora public offence while insan('. 1 Where a defendant is called 
or trial, or brought up for judgment, if there is any reason to suppose 
that be is insane, the question must be submitted to a jury 1 either of tile 
regular panel or of another to be summoned for that purpose. 2 If 
the jury find the defendant insane the trial or judgment, as the case may 
be, must be postponed until he •becomes sane. 3 To authorize this 
proceeding there must be some foundation for supposing that the de
fendant is insane. Such was not the case here, howe,·er, so far as 
we can learn from the record. There was no suggestion to that effect 
before the trial was commenced, either by counsel for defendant or for 
the People. Nor is it suggested that anything occurred subsequently 
calculated to inspire doubts as to tl~sanity of the defendant. On the 
contrary, the record shows that when the case was called at a prm·ious 
day of the term for the purpose of ascertaining whether it was ready fur 
trial, and for the purpose of appointing n. day for trial, the defendant 
and his counsel being in court, the latter stated that the physical and 
mental condition of the defendant had so impro,·edas to justify him in 
proceeding to trial at that term, and thntthecasewasaccordinglysctfor 
trial. Nothing further seems to haYe been said or done in relation to the 
matter until at the trial the verdict in question was offered on behalf of the 
defendant. As already intimated, the views of counsel in this connection 
are not very clearly stated in his brief, but from what is said we infer 
that he intends to claim that it was error for the court to proceed to the 
trial of the case without having first instituted some sort of judicial in
quiry into the present sanity of the dcfcnllant, which would ha,·e 
resulted in a formal rcversa.l or vacation of the pre,-ious judgment of the 
court that he was insa.nc; or in other words that the verdict and judg
ment of the previous tC'nn to the effect that the defendant was then 
insane operated as a bar to any further proceedings until formally 
vacated upon a further proceeding of some sort confined to the consid· 
er::i.tiou of the same question. If such was the law, the proper time to 
make the question was before the trial was commenced. But such is 
not the law. The statute requires no such proceeding. 

tSect.583 or an act concerniug11rocced· 
ingsiucrimiualcase:.. 
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At the previous term, upon the finding of the jury that the defendant 
was insane, the court made an order committing him to the custody of 
the officers of the insane asylum, pursuant to the provisions of section 
five hundred and eighty-nine. It is proYided in the five hundred and 
ninety-first section that when the defendant has become sane tbe person 
or persons to whose custody he may have been committed shall give the 
sheriff and district attorney of the proper county notice of the fact, and 
that the sheriff shall thereupon proceed, without delay, to take him from 
the custody of such persons and place him in the proper custody until 
he be brought to trial or judgment. 'Vbether this course was pursued 
in this case the record failed to show, but the presumption is that it was. 
But whether it was or not is of no consequence, for in either event the 
result would be the same. 'Vhen a defendant once proved insane is 
called for trial a second time, if there is any douht as to his sanity, and 
the People demand a trial, the court proceeds as at first, and tries the 
question of sanity anew, and so on to the end, as often as occasion 
may require. Of course, at all such trials the question is as to present 
insanity of the defendant, and at all trials after the first the inquiry may 
commence with the proposition that be was insane at the time the 
former verdict was rendered admitted, for of that the verdict is conclu
sive, or which amounts to the same thing, the former verdict may be 
given in evidence as tending to prove the present insanity, for having 
been found insane at the previous trial, the presumption is that be is 
still insane, unless his insanity w::i.s accidental or temporary in its nature, 
or occasioned by the violence of disease.1 

But the verdict was competent evidence upon the question whether 
the defendant was insane at the time of the commission of the supposed 
offence, especially in view of the statement of counsel, that be proposed 
to accompany it with other evidence upon that point. In the proof of in
sanity under a plea of notgt1ilty, though the evidence must relate to the 
time of the act in question, yet evidence of insanity before and after 
that time is admissible. 2 The verdict was conclusive that the defendant 
was insane at the time it was rendered, and therefore admissible as tend
ing to prove that he mn.y hnve been insane at the time the offence was 
committed. The verdict was rendered some time after the act was 
committed, it is true, and may not ham been entitled to much weight as 
evidence; but that is a different question, and no rule can fix, with 
precision, the limits of time within which evidence of subsequent _insan
ity 011 the score of competency shall be received and beyond which it 

1 1Greenl.on Ev., sect. 4'.?. ''! Greenl.onET.,sect.69o. 
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shall be rejected. It appears from the testimony in the case that the de
fendant is liable to spells of insanity of greater or less duration when 
under the infiuence of unusual excitement, arising from injuries to his 
head, sustained while serving in the army. To prove this condition 
was to give evidence tending to prove insanity at the time alleged, or at 
any given time, and for the purpose of proving that condition it was 
competent to prove periods of insanity at dates remote from each other 
and from the particular date in question. " 'here the insanity sought to 
be proven is of a temporary character or interrupted by lucid intervals, 
which is apt to be the case where it results from personal injuries acted 
upon by casual and exciting causes, a wider range on the score of time 
should be allowed to the testimony than in cases where the insanity is 
of a more continuous and permanent character, and therefore its pe
riotls of commencement and tennination more clearly defined and readily 
ascertained. But from the nature of the case no fo.::ed rules as to the 
period of time over which an inquiry of thif'!. character should be ex
tended, can be established, and hence the particular conditions of each 
case must be allowed to fix the limits. To allow a wide range is ::!er
tainly in keeping with the humanity of the law, which always prefers the 
escape of the guilty to the punishment of the innocent. 

[Omitting a ruling on another question. J 
Judgment reversed and new trial ordere<l. 

INSANITY AT TRI.l.L - EFFECT OF DISCHARGING JURY - " ONCE IN 
JEOPARDY." 

GRUBER v. STATE. 

[3 W. Va.699.J 

In the Court of Appeals of lVest Virginia, Jcmuary Term, 1869. 

llon. JAMES H. BROWN, President, 

;; ~~2:.:7 ~~:::~~;IRE, }Judges. 

l. Plea. of Not Guilty-Evidence ofinsanity.-ltis error to exclude from the jury 
evidcnceoftheprisoner'sinsanityaLlhetimeofthecommissionoftheoffence,on the 
plea of not guilty. 

2. Insanity at Trial.-1! there is reasonable ground to doubt the sanity or the accused 
at the time or the trial, and after a jury is impanelled, it is the duty of the court to iUB· 
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pend the trial and to im1>anel another jury to inquire into the fact of such sanity. It 

~~::;~i~~ !~~11t!1~i~~:~~:~~~1~~;:ns:~l~ea;~~:~~~e I~~~~~ ~1~~~ !~~11:,~~ t:::u~:~u~~eb~si~~ 
•anc at the Ume the offence was committed, that fact is a good defence in bar of furlher 
prosecution. If such juryflndtheaccusedsaneattbetimeof the trial, then the trial 
in chief shall proceed. 

3. Discharge of Jury-" Once in Jeopardy"- I! it is not suggested that the accused is 
ineaneat.thet.imeofthe&.rial,auclthejuryimpauelledforthctrialof thecau!>ebedis· 
charged, the prisoner is thereby wronged by bein~ prevented from making his proper 
defencebeforethejury,andisentitledupoullismotiontobe discharged from further 
prosecution of the indictment. 

Joseph Grnber was indicted in the Circuit Court of Ohio County, on 
the 6th day of October, 1868, for grand larceny, and on tbe 8tb day of 
the same month was arraigned, and pleadetl not guilty. A jury was 
elected, tried and sworn to well and truly try, and true deliverance make 
between the State and the prisoner. 

After the jnry was sworn, it appearing to the court that there was 
question as to the sanity of the accused at the time of the commission 
of the offence, the · court ordered that one of the jurors be withdrawn 
and the remainder from rendering a verdict be discharged. 

A jury was thereupon impanelled to inquire whether or not the prisoner 
was, on the 17th of August, 1868, the time of the commission of the al
leged offence, of sound mind, which jury found thatthe prisoner was, at 
the time aforesaid, of sound mind. The cause was continued until the 
next term of said court, when t.he prisoner by his counsel moved to be 
discharged from further prosecution of the indictment; which motion 
the court overruled. The accused then offered to file a special plea set
ting up the fact of the discharge of the jury, under the facts above 
stated, in bar of further· prosecution of the indictment against him. 
This plea the court refused to allow him to file, and he thereupon ex
cepted to the opinion of the court. Another jury was impanelled, and 
before it, and during the trial, the accused offered a witness who was a 
physician in good standing, to prove that the prisoner, at the time of the 
alleged offence was committed, was insane. This evidence the court 
refused to allow to go before the jury, and the accused again excepted. 
The jury found the prisoner guilty, and fi.....:ed his term of confinement 
in the penitentiary at four years, and on this verdict the court pro
nounced sentence. 

The defendant obtained a writ of error and supersedeas to this court. 
R. J. Russell, for the plaintiff in error. 
Attorney~General Melvin, for the State, who declined to argue the 

cnse. 
l\IA."(WELL, J. -The petitioner, Joseph Gruber, was indicted on the 

6th day of October, 1868, for grand larceny, and on the 8th day of the 
58 
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same month was arraigned on the said indictment, to which he pleaded 
not guilty. A jury was then regularly selected, tried and sworn to well 
nod truly try and true deliverance make between the State and the 
prisoner. 

It appenrs from the record, that after the jury was sworn, it nppenr
ing to the court that there was question as to the sanity of the party nt 
the time of the commission of the offence alleged in the indictment, by 
order of the court one of the jurors was witlull'awn, and the rt'maindcr 
of the jury from ren<lering a verdict were discharged . A jury was 
thereupon immediately imp:rnelled to inquire whether the said Gruber, 
the prisoner at the bar, was of sound mind OL' not on the 17th day of 
August, 1868; which jury found that the prisoner was sane on the 17th 
day of August, 1868, the day on which it is alleged in the indictment 
the ln.rceny was committed. The cause was then continued until the 
next term of said court, at which term the clefenclanl, Gruber, by his 
counsel, moved to be discharged from further prosecution on the indict· 
ment aforesaid; but the court overruled the said motion, and refused to 
disclw.rge the ac:cusecl. The defendant then oficred to file a special 
plea, setting up the fact of the discharge of the jury under the facts 
above stated, in ba.r of the further prosecution of the indictment against 
him; but the court refused to allow the plea to be filed, and the prisoner 
excepted . Another jury was then impanelled, which found the prisoner 
guilty, and ascertained the term of his confinement in the penit~ntiary 
at four years, on which verdict the court pronounced sentence. 

On the trial of the case before the last named jury, the counsel for 
the defendant offered a witness, who was a physician in good st::mding, 
to prove that the prisoner was insane at the time the offence charged 
against him was committed; but the court refused to allow the evidence 
to go to the jury, and the prisoner again excepted to the opinion of the 
court. 

It is claimed here that the prisoner was entitled to be tried by the 
first jury impanelled in the case, and that tllecourthad no power to dis
charge that jury from finding a verdict. 

It is unnecessary to examine the numerous and conflicting cases re· 
ported to ascertain under what circumstances a court may discharge a. 
jury in a criminal case. The Code of Virginia I provides, that" if a. 
juror, after he is sworn, be unable from any cause to perform his duty, 
the court may in its discretion, cnuse another qualified juror to be sworn 
in his place. And in any criminal case the court may discharge the 
jury when it appears they cannot agree in a. verdict, or that there is 

l Editionof1860,p.836,1ect.12. 
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a manifest necessity for such a discharge.'' This section contains what 
seems to have been the sum and substance of the divisions of the courts 
before ils enactment.' 

The jury in the case under consideration was not discharged because 
it could not agree, but because it appeared to the court that there was 
question as to the sanity of the party at the time of the commission of 
the offence alleged in the indictment. The question then is , was there 
a manifest necessity for the discharge of the jury according to the mean
ing of the law? What is a case of manifest necessity for the discharge 
of a jury depends upon the circumstances of the car:;e in which the ques
tion is raised. If, for instance, it bn.d been beC'n established in the case 
under consideration that the accused, after the jury was impanelled, bad 
been discovered to be insane at the time of tile trin.l, it would have been 
a case of necessity, and mercy to the accused, to have discharged the 
jury . But it was not e,·en suggested that he was insane at. the time of 
the trial. If there had been reasonable ground to doubt the sanity of 
the accused at the time of the trial after the jury W{l.S impanelled to try 
tbe indictment against bim 1 it wouhl have been the duty of the court 
merely to have suspended the trial and have impanelled another jury to 
inquire into tlie fact as to such sanity. .And if it had been found that 
the accused was insane at the time of the trial, the jury impanelled on 
the question of the sanity of the accused should bm·e inquired whether 
or not be was insane at the time of the alleged offence. But if the jury 
had found the accused to be sane at the time of their nrdict, then they 
could make no further inquiry, and the trial in chief should have pro
ceeded. The jury in chiof was discbargc<l because it appeared to the 
court that there was question as to the sanity of the party at the time of 
the commission of the of.fence alleged in the indictment, :incl to try this 
question, the second jury was impanelled. If the accused was insane at 
the time the supposed offence was committed, the fact was a good de
fence in bar of the prosecution to excuse from liability to punishment 
upon the plea of not guilty. It seems to me, therefore, that there was 
no manifest necessity for the discharge of the jury, but, on the other 
hand, that there was a manifest wrong to the accused in discharging it, 
because he was thereby prevented from making a defence before the 
jury, which lie was entitled to make. 

Because of the discharge of the first jury, contrary to lau, it seems 
to me tlic accused could not be tried before another jury, but was en

titled to bis discharge. 

1 u. s. v. Perez; 9 Wheat., 5W; 1''cll'11 Case, 9 Lei::h, 613; Williams' Case, Z Gutt. SGi. 
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The accused being entitled to his discharge, mornd the court to dis
charge him, and upon the motion being overruled by the court offered 
to :file a special plea, setting up the improper disch:irge of the first jury. 
Tb;s was a. case in which the accused should b::we been discharged on 
his motion, because the record shows a continuous proceeding against 
him on but one indictment, and shows with certainty that the Joseph 
Gruber who made the motion to be discharged, is the same person who 
was indicted, arraigned, and who pleaded not guilty to the indictment, 
and the same person whom the jury was impanelled to try. If these 
things did not all appear from the record, it would have been necessary 
to have set them up by a special plea. 

In this view of the case the question made on the exclusion of the 
evidence to prove insanity, offcrccl to the jury which convicted the ac
cused, is in no wise m!l.terial to the case; but as it is made in the as
signment of error, it is , perhaps, necessary to decide it. 

If the accused was in fact insane at the time the supposed offence was 
committed by him, he is guilty of no offence, and upon tbc faot appear· 
ing to the jury, it would have been its duty to have found him not 
guilty. It was, therefore, error in the <:ourt to exclude from the jury 
the evidence offered to prove the prisoner's insanity. 

I run of the opinion that the judgment complained of will have to be 
reversed; and the court proceeding to enter such judgment as the court 
below ought to have entered, must discharge the accus<.'d upon his said 
motion, from all further proceedings under the indictment. 

BERKSHIRE, J., concurred. 
Judgment reversed, and the prisoner discharged. 

NOTES. 

§ 101. lnea.ne Person Cannot Be Tried.-Insanity arising after the offence was 
committed but before tri:il is no defence to the indictment. 1 But an ius:rnc 
person cannot be tried; 2 and, therefore, if from the appearance or conduct of a 
prisoner when called on to plead, it appears that he is insane, the court 
should institute a preliminary inquiry to ascertain his sanity. s 

l Jonesv. Stnte, 13 Ala. 153 (1848). ley, 1 Mass. 103; (lso.t ); Freeman v. People, 
~ Ley's Case, l Lewin, 23i (1&!8). 4 Denio,9; Peo1>le v.Kleim, l.Edm.Sel.Cas. 
3 Jonesv.State, 13Ala.153 (Is.JS); People 13 (18'5). 

v. Farrell, 31 Cal. 5i6 (1867); Com. v. Bra· 
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i ~I=ac~tn~i:1:~e~~ti~;:s;~1::~: Ii}: :~i::;:~· to1~h:ts~::ft/~;cth~ ul:~~1;o~~~, ~:oi~c~l~~ 
duty of the court of its own motion to suspend further proceedings in the cuse 
until the question of sanity has been determined. The prisoner's counsel cau
not wai\·e such an inquiry, nor on the other hand can he compel the court to 
enter upon it when no ground for such doubt exists. i 

Gcncra.lly, however, thi~ is left to the discretion of the trial court, and if the 
prisoner pleads to the imlictment, the omission of the court to institute the 
preliminary inquiry cannot be assigned as error, though from the facts as set 

out ln the record, there may be strong grounds for the belief that the prisoner 
was insane at the time of the tritll. 2 

When the judge is satisfied that the plea of insanity at trial is falf;;e he may 

pronounce sentence without empanelling a jury to try t.hc is:::om!. 3 

In Texas when an affidavit is made by a rc:spectablc pl!rson that the prisoner 

has become insane, a jury must be empanelled to try this issue, and this, though 
the party making the affida,·it is unknown to those in court.' And it is error 

not to do so, which is not cured by trying the plea ol insanity after trial and 
com·iction. 

Th" laws of Iowa provide that when n. prisoner nppears for arrangement, trial, 
judgment, or any other occasion, when required, if a. n.:asonablc doubt arises as 

to his sa.nity, the court shall order a. jury to be empanelled to inquire thereof. 

The proceedings are suspended until this question is determined and if the verdict 
i8 in favor of his sanity, the trial proceeds; but if othenvisc, the proceedings arc 

further suspended until he becomes sane. " Under this statute, 11 s:1y the Su

preme Court, in State v . .Arnold,!• "the court is to inquire Into the prisoner's mental 
condition at the time he appears for arraignment or on any other occasion when 

required, and not at the time of the commiss ion of the offence. In determining 

whether a reasonable doubt exists as to his sanity, before empanelling th<' 
jury, the judge is not confined alone to the case made for the prisoner by bis 

counsel, nor to suggestions to tha.t effect made by his relations or other persous 
for him, but may in his discretion investigate the whole matter thoroughly, take 

fnto consideration all the circumst:mces, obtftin all the light reasonably attaina
ble, a.ad from all the facts thus developed, determine whether the necessity ex
ists for the inquiry. The statute was enacted out of abundant :rnd tender 

regard for the rights of the accused, but the inquiry should not be allowed, 

If from all the circumstances there is no reason to doubt his sanity. If such 
doubt docs arise the inquiry should be promptly and thoroughly made. And 

this because it is the dictate of humanity und the command of the law. 
"In this case the testimony a-; to the sanity of the accused is all before us, and 

after ex:imining it carefully, ·we arc brought to the conclusion that there was no 

error in refusing the proposed investigation. There is some testimony tending 
to show that prior to the alle_;cd larceny, he acted stranl!cly; and that since, bi<;; 
manner occasionally indicated mental imb('cility. There is none, bowc,·er, 

showiu" insanity at the time he appeared for trial. This was some five mouth" 
after the commission of the offence. The testimony not only did not show in-

• Guagandot1. State, 41Tex. 62fi(l874). 
&l2Iowa,479 (1861). 
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sanity, but we can see nothing tending to show it at that time. The legal pre
sumption is that he was su11e. This presumptiou should be rebutted, and the 
reasonable doubt created by the prisoner, or from a consideration of the testi
mony ancl circumstances presented. To do this, e\"idcncc of mere incapacity LO 

fully understand and comprcltc1H.1 all his legal rights; and 'to nui.ke known Ill 

the most SlJCCinct and intelligent manner to his counsel all the facts material to 
bis defence is not sufficient. A doubt must be raisecl whether at the time there 
is such mental impairment either under the form of idiocy, intellectual or moral 
imbecility, or the like, as to reuder it probable that the prisoner cannot, as far as 
may devolve upon him, have a full, fair, and impartial trial. If insanity existed 
at the time of the commission of the offence, of course, it presents a different 
question, availing as it would the prisoner on his final trial. So if his mental 
condition has been such in the interim as to prevent the preparation of bis de
fence, it might be a good ~round for a. continuance. But if there is no room 
for n. reasonable doubt on the subject at the time he is arrai.gned for trial, or on 
any other occasion when he is required to appear, he cannot demand the im•csti
gation contemplated by the statute." 

In People''- Scott,1 the prisoner pleaded guilty to an indictment for incest. 
His prcseut insanity being alleged, a jury was impanelled which found him 
insane, aucl he was committed to an asylum. Ou his clischa,rgc1 his reason being 
l'estorcd, his case was brought before the court and be was sentenced to ten years' 
Imprisonment. Before judgment be asked to withdraw the plea of H guilty" 
and plead u not guilty111 supporting his application with affidavits that he had 
been insane for many years . But this the courtrc!uscd. Ou appea.l it was held 
that as the e,·ideuce raiiscd a. doubt of his sanity at the time the pica was intcr
posccl1 the motion should have been granted. 

Where tha prisoner at the trial objected to be clcfencled by counsel, but after
wards assented to allowing him, it was held no ground of error that the judge 
permitted the counsel to conduct the case.~ 

On a trial of pre~ent insanity the jury ma.y form their judgment tha.t he is in
sane, on his appearance before them, without calling witnesses.3 

In England a grand jury has 110 right to ignore a bill on the ground of in
sanity; for this would result in preventing the confinement of the prisoner under 
the statute." 

So one must not be tried when he is so intoxicated as not to app:-ecia.te bis 
peril or to a.ct advisedly with his counsel.~ 

§ 102. Deaf and Dumb Person. -A prisoner though deaf and dumb may be 
tried if he can be communicated with by signs.& Where it is allegecl that pris
oner is a deaf mute and cannot understand the tria.11 the court will em panel a jury 
to try the truth of this suggestion, and if found to be true will decline to try him.1 

In Dyson's Case,8 the prisoner, a. girl deaf and dumb, was indicted for the murder 
of her infant child. On being called on to p1ead, an interpreter was unable to 

59Cal.3H(I88l). 
Rcg.v.Southey,4F.& F.865 (18G5). 
Queen v. Goode, i Ad. & El. 536 (1S:37). 
R. v. Jlodges, 8 C. & P. 195 {1838). 
Taffcv.State,23 Ark.34 (1861). 

'R.v.Jones,1Leach,120(1773);R.v.Steel, 
I Leach,50i (1785); IL v. Whiltiehl,3 c. & K. 
121(1850). 

r State t•. IIn.rris, 8 Jone'l (L.) 137,(1860). 
s 7C. &P.305 
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Confinement of Insane 1-'ri::;ouers. 

~ake her understand. PARKE, J., cmpaneUecl a jury to try whether she was 
msane or not, and witnesses testified tha.t she had uotsuflicicnt rcasQu to under
stand what was going ou . PAmm, J., said to the jury: "You are empanelled to 
try whether the prisoner is sauc, not whether she is at this moment laboring 
nuder lunacy, but whethei· she has at this time sufficient reason to understand 
the nature of this proceeding, so as to be able to conduct her defence with dis
cretion." The jury found that she was insane. 

§ 103. Insa.nltyafter Verdict or Judgment .-If the prisoner, aitcrconviction 
of a capital felony, suggests ins:rnity 1 the judgment must be suspended until that 
fact can be tried by a jury; if after judgment, execution must be likewise 
stayed.1 In au inquisition to inquire into the s:i.nity of a man couvictecl of 
murder and sentenced to be hanged, but who it is claimed has since become insane, 
evidence of his insanity before couvictiou is inadmissible, el.':cept where such 
insane acts are explanatory of insane acts since conviction.~ 

§ 104. Confinement of Insane Criminals.-ln England, when a prisoner stands 
mute or exh ibits signs of insanity at the trial, a jury is empanelled to try the 
<1uestiou 1 and if they find him insane, be is thereupon ordered t o be de
tained in custody during the Queen's pleasure.3 In .Minnesota it is required by 
statute that if a prisoner is acquittecl on the ground of insanity the jury shall so 
l'ltatc in their verdict, and the court may then order the prisoner to be com
mitted as a dangerous persou.t 

In Commonwealth v. Merriam/• where one who had been committed to the house 
of correction as a person dangerous to go at large was brought from there, and 
tried and acquitted of a charge of murder under a. plea of insauity1 he was re
manded by the court to the place whence he came . 

l State 11. Vann, st N. C.722 (1881); State 
t1.Bri11yca,5Ala.241(1SJ3). 

~ Spann11. State,4.7 Gn.&19(1873). 
3 Heg. 11. Davies, 6 Cox. 326; 3 C. & K. 328 

(1853). As to thepracticeunder the Eng
lish statute in this respect, see R. v. 
Dwcrrybouse, 2 Cox, 4-W ( l !U.i); R. v. Israel, 

2 Cox, 263 (1847); R. 11. Pritchard, 7 C. & P. 
303(1836). 

i£onfantiv. State, 2 Minn.123 (1858). 
Astotllcconstitutionalityof astatutepro
vidingforthe conflnemeotot insane crim
inals. Underwood v. People, 32 Mich. I, 
('1875). 

61Mass.168(1810) 





INDEX.· 

ACTS AND CONDUCT. 

In considering the question of the sanity of a prisoner, the jury may prop· 
erly be directed to consider his appearance1 conduct, and language 
prior to the time of the commission of the alleged crime. State v 
Mewherter(Ia.),p.102. 

G., being indicted fo r murder, pleads insanity. The opinion of one who 
was in the a rmy w ith G. as to whether G. when in battle was unduly 
excited, is irrelevant. People v . Garbutt (:\Iich.), p. 463. 

In a criminal prosecution for t he crime of murder, the witnesses for the 
accused may , under the plea of insanity, be permitted to give to the 
jury the acts , declarations, conversations and exclamations they saw, 
had with, and hea.rd the accused make at any time, shortly before, at 
the t ime of, or a fter the killing. The objections to such testimony go 
to its effect . State v. Hays, (La.), p. 7!>7. 

Where insanity is relied on as a defence to crime, evidence of acts and 
conduct of the prisoner subsequent to its commission is not admissible 
to prove b is condition at the time of the offence, unless they are so 
connected with C\"idence of a previous state of mental disorder as to 
s trengthen the presumption of its continua.nee at the time of the crime, 
or when they indicate permanent unsoundness1 which must necessarily 
relate back. Com. v. Pomeroy (Mass.), p. 7!)0. 

The plaintiff in error was tried and convicted for falsely swearing to his 
qualification as bail in a criminal case. Upon the trial the prisoner 
claimed that be was at the time of the commission of the offence, some 
six months previous to the t rial, insane from delirium tremens. The 
judge charged the jury that, in deciding upon bis insanity, they might 
take into account his physique and apparent age, and consider his con
duct upon the· trial. There was no evidence tending to show that his 
physical appearance, six months after the disease, would be affected 
thereby. Held, that the charge was erroneous. Bowclen v . People 
(N. Y.), p . 807. 

On an indictment for murder, evidence that the prisoner was or wns not 
~enerally drunk when out of work, whether he did not move mor1..: 
Quickly when drunk than sober, is not releYant where there is no proof 
of actual intoxication, or that he was out of work at the time. Warren 
v. Com. (Pa..) 1 p. 809. 

Evidence of acts and conduct at other times, pp. 85.9, 877. 
Specific acts of insanity need uot be shown, p. 8G5. 

921 
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ADULTERY. 
On an iudictmcnt for murder, evidence that the prisoner's wife had been in 

the habit of committing adultery with the deceased is inadmissible. 
Nothing but finding a man in the very act can mitig:itc the homicide 
from murder to manslanghtcr. State v. John(~. C.), p. 787. 

S. was indicted for the murder of his wife. On the trial he offered evi
dence that she had for a. long time been having an adulterous inter
course with one B. and others, of which S . had for a. long time been 
co6rnizant. Held, inadmissible, both on the question of beat of passion 
and of insanity. Sawyer v. State (Ind.), p. 700. 

When evidence of wife's adultery relevant, p. 857. 

llABAMA. 

Testin,231 . 

.Moral insanity disapproved, p. 309 

Burden on prisoner, 5H. 

ANGER. 

Auel wrath is not insanity, p. HG . 
.Frenzy arising solely from the passion of anger and jealously, no matter 

how furious, is not insanity which will excuse a crime. Guetig v. State 
(Ind.), p. 456 

Where a homicide is done with premeditation and delibcra.tion, evidence 
that the prisoner had an irascible temper or was subject to fits of pas
sion for slight causes is incompetent . Sindram v. People (N. Y.) 1 p. 
802. 

ANOTHER CRIME. 

As a general rule, on the trial of one crime, proof that the prisoner had com
mitted another is not permissible. But where the defence is insanity, 
and the coolness and unconcern of the prisoner n.t the time are relied 
on as evidence of it, it is competent to show that the prisoner had in 
former ye:us been a smua;gler1 as tending to rebut the impression that 
his deportment was the result of insanity. Hopps v. People (Il.1.) 1 

pp. 4.J.i, 8G5. 

APPEAL. 

Trial on main charge will not be postponed to wait result of appeal on 
question of insanity a.t trial, p. 878. 

APPEARANCE AT TRIAL. 

See Acn1 A.~D CoxnucT. 

ARKANSAS. 

Burden of proof on prisoner, p. 514. 

AUTREFOIS ACQUIT. 

See "O:sCE IX JEOP.UIDY." 

BAIL. 

Refusal of, defence being insanity, p. 874. 
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BARBARITY OF ACT. 

See PHESUMPTIO:-i. 

BEGIN AND REPLY, RIGHT TO. 

See OPEN N"D CLOSE, RIGnT TO; TRIAL, LxSL"OITY .AT. 

BOOKS OF SCIENCE. 

See EXPERTS. 

BURDEN OF PROOF. 

Defence of insanity must be proved to the reasonable satisfaction of the 
jury. State v. Erb (i\Io.), p. 11. 

Insanity as a. defence to crime must be proved to the satisfaction of the 
jury; it is not necessary that the jury shall be satisfied of the insanity 
of the prisoner beyond a reasonable doubt. Dejarnette v. Com. (Va.), 
p. 18. 

The burden of pro\'ing sanity docs not fall upon the prosecution. The 
presumption is that every one is sane, t1.nd the prisoner must overcome 
this presumption by satisfactory evidence. If, however, there is rea
sonable doubt as to the prisoner's sanity, arising upon the evidence in 
the case, and upon nothing else, the jury should give the accused thC" 
benefit of that doubt and acquit him. 'Walker v. People (N. Y.), p. 40. 

Where the recorder's charge accompanied the foregoing propositions with 
the instruction that the insanity must be clearly proven; held, that the 
charge was correct. I<l., p. 40. 

If no evidence is given on the subject of the mental condition of the accused, 
the presumption is that he is sane. Where evidence on the subject is 
offered by the defence the prosecutor may produce answering testi
mony, but be must satisfy the jury on the whole eviclence that the 
prisoner was responsible; for the affirmative of the issue tendered by 
the indictment remains with the prosecution to the end of the trial. 
Id., p. 4-9. 

The defence of insanity should not be sustained on vague and shadowy 
testimony, or mere conjecture. There should be clear ancl substantial 
evidence of insanity; but if there is, upon the whole e\•idence in the 
case, any reasonable doubt, the accused is entitled to the benefit of 
tbut doubt, and to au acquittal. Id. 

The law does not presume insanity arose from :my particular canse; and if 
the government asserts that the prison<'r was guilty, though insane, 
because his insanity was drunken madness, this allegation must be 
proved. U.S. v. 1llcGlue (U.S.), p. 55. 

Upon an indictment for murder, where the defence is insanity, the jury 
should acquit if they entertain u. reasonable doubt as to the soundness 
of mind of the prisoner at the time of the homicide, although they 
believe be bad judgment and reason sufficient to discriminate between 
right and wrong in the ordinary affairs of life. Ile is a~ much e~titled 
to the benefit of a doubt on that as any other material fact iu the 
case. Stevens v. State (Ind.), p. Si. 
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BURDEN OF PROOF- Continued. 

Where there is a. rcusotiable doubt of the prh~oncr's insanity adduced by him, 
the burden of proving his sanity falls on the State. Bradley v. State 
(Ind.), p . 115. 

Evidence tending to show the prisoner's insanity dO('S not throw upon the 
prosecution the burden of overbs.lancing it, if it does not raise a. 
reasonnblc doubt. People v. Finley (l\Iich.), p. 140. 

The burden of proving insanity to the satisfaction of the jury is on the 
prisoner. Lynch v. Coi;i. (Pa.) 1 p.146. 

The jurors Ollght to be told that every mu,n is presumed to be sane, and to 
possess a sufficient degree of reason to be responsible for his crimes, 
until the contrary be proved to their satisfaction; and that to establish 
n. defence on the ground of insanity, it must be clearly proved that at 
the time of committing the act the party o.ccusecl was laboring under 
such a defect of reason, from disease of the mind, as not to know the 
nature and quality of the act he was doing, er as not to know that 
what he was doing was wrong. McNa(fhten's Case (Eng.), p. 150. 

A jury may find a person insane where the preponderance of the evidence 
is in fo\'or of his insanity. Com. v. Rogers (l\fass.), p . 158. 

Where the defence of insanity is set up as an excuse for crime, the burden 
of proYing it is on the person alleging it. The presumption is that he 
is sane. U. S. v. Guiteau (U.S.), p . 163. 

The defence of insanity must be made out to the satiifaction of the jury. 
State v. Gut (l\finn.), p.189. 

The prisoner must prove the plea of insanity beyoncl a reasonable doubt; 
otherwise the presumption of sanity will remain in iull force . State v. 
Pratt (Del.),p. 327. 

The burden of proof of insanity is on the accused. State v. Spencer (N. J.), 
p . 335. 

Insanity, when' set up as a defence to a crime, must be shown by clear and 
convincing proof; but if the jury entertain a reasonable doubt of the 
prisoner's sanity, they should acquit. State v. Marler (Ala .), p. 346. 

The defence of insanity must be pl'oved beyond a reasonable doubt. State 
v.Brinyea (A..la.), p. 349. 

The burden of proof is on the prisoner to show insanity, and a reasonable 
cloubt of sanity will not authorize an acquittal. Boswell v. Slate (Ala.), 
p. 352. 

The defence of insanity must be established by proof satisfactory to the 
jury. Slate v. Feller (la.), p. 371. 

To authorize an acquittal on the ground of insanity, the jury must be sat
isfied that the accused was insane. Graham v . Com . (Ky.), p. 373. 

The legal presumption of sanity must be rebutted by satisfactory evidence. 
A doubt of sanity is not sufficient to justify an acquittal; for the pre· 
sumption of sanity must be overcome by a preponderance of evidence. 
10-i~~ v. Com. (Ky.) 1 p. 379. 

To establish the defence of insanity, the burden is on the defendant to 
prove by a prepouderauce of evidence that at the time of committing 
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BURDEN OF PROOF - Continued. 

the act be was laboring under such a defect of reason, from disease 
of the mind, as not to know tbe nature and quality of the act be was 
doing; or, U: he did, that he did not know he was doing wh:lt was 
wrong. St.ate v. Lawrence (Me.), p. 386. 

Partial insanity, if not to the extent above indicated, will not excuse a 
criminal act . Id. 

The prisoner pleading insanity as a defence to crime must establish it to 
the satisfaction of the jury. Baldwin v. State (Mo.), p. 395 . 

The burden of proof is on the defendant to show that he was insane at the 
time of the commission of the crime charged. State v. McCoy (Mo.), 
p. 408. 

The burden of establishing the insanity of the prisoner is on the defence . 
But it is not necessary that it be proYccl beyond a. reasonable doubt; it 
is sufficient if the jury are satisfied by the weight and preponderance 
of the evidence that the accused was insane at the time of the commis
sion of the act . State v . .Klinger (Mo.) 1 p. 410. 

The burden of proof being on the pris;oner to JH"Ove his insanity, an instruc
tion that to overthrow the presumption of sanity he must satisfy the 
jury by H the weight and preponderance 11 of the testimony that he was 
insane at the time he committed the crime 1 is not error. 8tnte v. Sniilh 
(Mo.), p. 415. 

If the jury have a reasonable doubt of the commission of the crime1 on the 
whole evidence1 they should acquit. Ia. 

The burden of proving insanity to the sntisfaction of the jury rests upon the 
defence; but it is not necessary that insanity should be established 
beyond a reasonable doubt. An instruction 1 therefore 1 which requires 
a clear preponderance of tl1e evidence to establish insanity is erroneous. 
State v. Hundley (Mo.), p. 418. 

The burden of proving insanity as a defence to a criminal charge rest.-; on 
the prisoner. To establish such a. defence, evidence is necesso.ry 1 such 
as will reasonably satisfy the jury. State v. Redemeier (l\Io.) 1 p. 424-. 

The burden of proving the defence of insauity to the satisfaction of the 
jury rests on the prisoner. Loeffner v. State (0.), p. 4-32. 

On the trial of an indictment for murder1 where the defence is that the 
prisoner was insane at the time he committed the act, it is not sutlicient 
to raise a doubt in the minds of the jury as to whether the prisoner 
was sane, but the cvicleucc must be such as satisfies the minds of the 
jury that he was in fact insane. Ortwei1i v. Com. (Pa.), p. 438. 

It is error to instruct the jury th;:1t insanity must be proved by" clearly 
preponclerating,, evidence. It is only necessary that the e\·idence sup
porting it should "fairly preponderate." Coyle, .. Com. (Pa.), p. 441. 

A prisoner charged with crime, who sets up insanity as a defence, docs not 
thereby assume the burden of proof of such in.o;auity. Such a defence 
is only n. denial of one of the e~sentinl allegations to be proved by the 
State; and therefore, if, on the whole C\idcnce, the jury entertain tl 

reasonable doubt of his sanity, they must acquit. :Foster's Case, 23 
m. 2!J3, oYcrrnlcd. Dnpp~ , .. Pfl()r'" rnt.). p. 44.J.. 
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G. was indicted for murder, the defence being Insanity. The court in
structed the jury that, "the law presumes that a. man ls of sound 
mind until there is some evidence to theoontrnry . • • • An nccuscd 
is entitled to an acquittal if the evidence engenders a reasonable doubt 
as to the mental capacity at tho time the alleged offence is chnrged to 
have been committed. E\·iclcnce tending to rebut the presumption of 
sanity need not, to entitle the defendant to :m acquittal, preponderate 
in fayor of the accused. It will be sufficient if it raises in you&:" mind)) 
a. reasonable doubt." Held, correct. Guetiu v. State (Ind.J, p. 4.J.5. 

The defendant under n. pica. of insanity is not required to establi sh it~ 
truth by a prcponclP-rance of the CYidence; but if1 upon th" whole of 
the evidence introduced on the t r ial, together with nll the legal pre
sumptions applicable to the case undc1· the e\·iclence, there is a renson
nble doubt whether he is sane or ins:me, he must be acquitted . StatP 
, .. Crawford (Kas.), p. 45!l. 

\Vhenever eYidence is glveu which tends to overthrow the presumption of 
sanity, the burden of proof of sanity is cnst upon the prosecution. 
People v. Garbutt (Mich.), p . 463. 

\Vhcn nny facts nre proved which ra.ise n. clouht of the sanity of a person 
accused of crime, it dcvoh'es on the State to remo,·e that doubt, anti 
establish the sanity of the prisoner to the satisfaction of the jury 
beyond all reasonable doubt. Cunning/tam Y. Stat~ (~Ciss.), p. 4-iO . 

Where, in a criminal case, the accused relics upon insanity as a deienc(', 
the burden of proof is on the prosecution to show sanity. Wrigllt' 
People (Neb.), p. 477. 

In sustaining such a. defence, where there is testimony to rebut the legal 
presumption that the accused was sane, unless the jury arc satisfied 
beyond a reusonable doubt that the act complained of was not pro
duced by mental disease, they must acquit. Ia 

Where insunity is set up as a defence to :m indictment, the jury must be 
satisfied beyond reasonable doubt of the soundness of the prisoner's 
mind and his capacity to commit the crime, upon all the e'idence 
before them, regardle1'S of the fact whether it be adduced by the prose
cution or by the defendant. State v. Bartlett (N. 11.), p. 480. 

On a trial for murder, where the defence wus insanity, the judge charged 
the jury that sanity being the normal state of the mind, there is no 
presumption of insanity; that the burden of proYing it is upon the 
prisoner; that a .failure to prove it, like a failure to pron any other 
fact, is the misfortune of the party attempting the proof, rind tha.t th(•y 
must be satisfied of his insanity beyond a rcusonable doubt; otherwise 
they must conYict . H eld, error. People \'. MeCann (N. Y.), p . 490. 

The burden of proof is upon the prosecution to show by the whole e,·idencP 
that a person charg-cd with crime, ulleged to have been committed in a 
state of insanity, is sane. O'Connell v. People (N. Y.), p. 4!1!.1. 

A charge that" the proof of insanity must be ns clear and f::ati.,factory, in 
order to ucquit, as the proof of the crime ought to be to find a sane 
man guilty; 11 or to charge that ii thl.! jury ha,·e a reasonable cloub~ :--.... 
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to the insanity of defendant, they ought to convict, is error. Dove v. 
State (Teun.) 1 p. 50:?. 

The burden of proof is on the prisoner who plea.ds insanity as a defence; 
and the jury are the judges of the weight of the testimony adduced 
thereon. McKenzie v . Slate (A.rk.) 1 p. 533. 

The defence of insanity must be proved to the satisfaction of the jury. 
Boswell's Case (Va.), p. 592. 

An instruction that where the jury, from the evidence, entertain a rational 
doubt on the question of insanity, they should always find in fa.vo!' of 
sanity, is erroneous. Smith v. Com. (Ky .), p. 670. 

The evidence of insanity, to warrant an acquittal, should be sufficiently 
clear to convince the mlnds and consciences of the jury. Webb v. State 
(Tex.), p. 835, and see King v. State (Tex.), p. 844:. 

The burden of proof of insanity is upon the defendant, yet he should have 
the benefit of any reasonable doubt. U.S. v . Lancaster (U.S.), p. 897. 

Three theories as to the burden of proof, p . 513. 

First theory that burden on prisoner to prove defence beyond reason
able doubt, pp . 513, 514. 

now almost obsolete, p. 514:. 
except perhaps in Dela.ware, p. 514. 

and New Jersey, p. 514. 

Second theory, that burden on prisoner to satisfy jury of truth of plea, 
p. 514. 

Rule in Alabama, pp. 514, 874. 

Arkansas, p. 514. 
California, p. 514. 
Connecticut, p . 516 . 
Georgia, pp. 516, 874. 
Iowa, pp. 516, 878. 
Kentucky, p. 517. 
Louisiana, p. 517. 
Maine, p. 517. 
Massachusetts, p. 517. 
l\.linnesota, p. 518. 
Missouri, p. 518. 
North Carolina, p. 518. 
Ohio, p. 518. 
Pennsylvania, p. 520. 
Texas, p. 532. 
Virginia, p. 521. 
\Vest Virginia, p. 521. 
England, p. 522. 

Third theory, that burden is on prosecution, p. 525. 

Rule in Illinois, p. 52G. 

Indiana, pp. 52G, 875. 
Kansas , p. 527. 
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BURGLARY. 

Michigan, p. 527. 
Mississippi, p. 527. 
Nebraska, p. 527. 
New Hampshire, p . 527. 
~ew York, p. 529 . 
Tennessee p. 531. 

See L~TEXT; CAPACITY TO Co:-.lMIT CRI:l\IE. 

CALIFORNIA. 

Test in, p. 231. 

Burden on prisoner, p. 514. 

CAPACITY TO COMMIT CRUIE. 

It is competent to show as a defence to a crime that the prisoner was in 
such a physical condition as to render it improbable that he committed 
it; as for example, that he was too drunk to have carried out a care· 
fully executed larceny or burglary. lngalls v. State (Wis.), p. 712. 

CERTIORARI. 

See VERDICT, L"XSAXITY AFTER. 

CHALLENGE. 

On a trial of present insanity the prisoner is not entitled to peremptory 
challenges. The right to peremptory challenges exists only as to the 
trial on the indictment and not on the trial of preliminary or collateral 
issues. Freeman v. People (N . Y.), p. 882. 

CHARACTER. 

Evidence of the uniform good character of the prisoner is admissibl(. where 
the defence is insanity. Hopps v. People (Ill.), p. 44.4, and seep. 865. 

CHILD. 

A temporary mental derangement produced by drinking intoxicating liquor, 
under which a boy of thirteen years of age committed a theft, author
izes a jury to acquit him. Com. v. French (Mass.), p. 581. 

The child test, p. 200. 

CHILDREN. 

See DE:MENTIA. 

COKFESSIO~. 

When insane no evidence of guilt. p. 861. 

CONFIDENTIAL co:mIUNICATIOKS. 

See ITVSBA:XD A:XD \VIFE. 

CONFlNE~IENT. 

Of insane criminals, p. 919. 

CONNECTICUT. 

~ioral insanity recognized, p. 270. 
Burden on prisoner, p. 516. 
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CONSTLTL"l'ION.\I, LA\\". 

CON'flNU.INCE. 

nefusat of applicatiou for, held error; evidence not cumulatin. p. 81i9 . 
. \ftidaYit of defendant for continuance not admissible on tri:1l. p. Sil. 

CONTINTAXCE OF S~\NITY OR INSAXITY. 
See PRESL"Ml'T1o:s. 

CUNVIC'flON . 

i' ... 'ee Vt:RDICT, !NS.<\N l 'l'Y AFTl-at, 

COUNSFa,, IUGll'fS OF. 

See THIAL, INS.\XITY AT Tl\n: <ff. 

DE.ff MUTE. 

Pmctlccon trial of. p. !HS. 

DECJ..\RAT I O~~ . 

.. r...'ee, also, .\cT:.. ANI> Cu:snt'CT. 

The prisoner's unsworn clcclnmtions. arc not admissible in his fa\"OI', though 
admissible as against him. U.S. , .. Guiteau (U.S.), p. 164. 

Declarations of the deceased arc no cviclencc of the in8:lnity of the pril'ioner. 
State v. Spenr.er (N. J.), p. 035. 

Where the defence to an indictnu:nt for murder is ins;wity1 e,.·ide11ce of 11 

subsequent co1wcrsation with the prisoner, and of the tests mud<.' at 
that lime :1renotadmis,;iblc to show his insanity. Choice\·. Slflte ((;a.), 
p . .538. 

Of prisoner wbcu admissib)(', Stale L John (N. C. ), p. i8i. 
The prhwuer being indicted [or the murder of his wife, ('\·idence of her :let~ 

and dechtrations on the same day a1·c irrekrnnt. Wal'l'en \" . Corn. (Pa.), 
p. 80~. 

Dec:larations not.res yestro inadmissible, p. ,Sj~•. 

DEGllEE~ OF CHI~!E. 
Thoug-h :1 total want of responsibility ou uccouut of iusanity be not ::ihown, 

yet if the prisoner's mind was so far impaired :ls to render him iucap
nhle of a deliberate, premeditated murcler1 he should becon\'iCtecl 011ly 
of murder in the second degree. Anderson v. ,\•tate (Conn.) 1 p. 12!!. 

Where there are degrees of murder1 the fact of drunkenness is relevant on 
the question whether the killing spraug from tt premeditated purpose, 
or from passion excited hy inaclequutc prO\'OCation. Haile , .. State 
(T('1111 .) 1 p. 5i:>. 

Intoxication is relevant on the question of delibcnltiou uncl premedit:ltion. 
Bost~ell's Case (\'n.), p. 6\12. 

On :rn indictment under n ~tatutc proddiuq that nil mu1·der "perpctrntcd 
hy 1wy kind of wilful, deliberate, and premeditated killing" is murder 
iu the ftr~l cll'!ffcc, a stnte of intoxication or nny other fact tcudin~ to 
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prove that the prisoner was incapable of dctibcmtiou ma.y be shuwu. 
Statev . Johnson (Conn.), p. 603. 

The intoxiration of the prisoner is rclcnrnt iu determiuiui:;: the priso1H·r' ... 
sta.tc of mind at the time of the act; and in connection with proof of 
provocation may tend to show that the act was ouc of sudden p:1s~iu11 
and not of premeditation, :lllcl that therefore the homicide is mau
sluughter and not murder. Id .1 p. 609. 

Where the crime was committed after provocation, evidence of intoxic:t
tiou is admissible on the questiou whether it was done in the heal of 
passion, and whether threntening words were uttered by the pri:so11t'r 
with deliberate purpose or otherwise. People\". Rogers (N. Y.), p. 1;:H. 

lutoxicution is no excuse for crime; but if it deprives the reason of power 
to th:uk and weigh the nature of the act committed, it may pren•ut :l 

com·iction for murder in the first degree. Jones v. Com. (P:l.), p. 6:18. 

On the question of the degree of a. murder, evidence of the drnukeuness of 
the prisoner is relevant. Stoan v. Stale (Tenn.), p. 64J. 

Drunkenness works_ no mitigation of the grade of the gnilt of ttuy Olli.! ''ho 
h:1scommittecl a criminal offence; yet in a case where, under the act of 
182!J, ch. 53, sec. 3, there must be a clcliberate and premeditated killinf; 
to constitute murder in the first. degree, proof of drunkenness is admb
sible, bt:cause it may show that the party accused was incapable, by 
reason of the state of his mind, of forming a deliberate and premedi
tated des ign to take life. As between the offence of murder in tbc 
second degree <ltld manshwgbter, the dru nkenness of the offender can 
form no legitimate inquiry: the killing voluntiu·y, the offence is llC<:cs
sarily murder in tlie second degree, unless the provocation were such 
as to reduce the offence to manshtughter. Pirtle v. State (Tenn.), p. 
645. 

If a person is so drnnk as to be incnpable of forming a premeditated an<I 
deliberate intent to kill, he cannot be guilty of murder in the first de
gree. But where drunkenness cloes not exist to this extent, the jury 
may consider it with all the other facts to see (1) whether the purpose 
to kill was formed in passion produced by a cau~e operating upon a 
mind excited by liquor-not such adequate provocation as to reduce 
the crime to manslaughter, - but it may reduce it to murcler in the 
second degree; (2) whether the purpose was formed with deliberation 
ancl premeditation, for a drunken mu.n may be guilty of murder in the 
tfrst degree. Cartwright v. ,"J'late (Tenn.), p. G5:!. 

l'pon a trial for murder in the first degree or an assault with intent to 
commit murder in th~ first degree, drunkenness to any extent is rele
rnut. Though it may not be so cxccssh·e as to render the prisoner 
incapable of deliberating, yet it may have excited him and produced a 
f'tate of mind unfavorable to premeditation tllld deliberation. Lancastf'r 

"· Sl<tte (Tenn. ) , p.1;ss. 

Where a murcler is done by some kind of wilful, deliberate and premedi
tated killing other thau by means of poison or lyiug in wait, the degTec 
of the offence ir.: not lessened by proof that at the time it was com-
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mittcd the prisoner was intoxicated, any more than it would be if it 
had been perpetrated by means of poison or by lying in wait. State v 
Tatro (Vt.) 1 p. G!iO. 

Under u. statute establishing degrees of the crime of murder, and pro\·idin,g 
that wilful, deliberate, malicious and premeditated killing shall be 
murder in the first degree, evidence that the accused ·was intoxicated 
at the time of the killiug is competent for the consideration of tbc jury 
upon the question whether he wa.s in such a condition of mind as to be 
capable of premeditation. Hoyt, .. People (U.S.), p. GG.J.. 

A person who designing a homicide drinks to excess, and then commits it, 
is guilty of murder. But drunkenness brou~bt. on by sensual or social 
~ratification with no crimin;ll intent may rcclucc an unprovoked homi
cide from murder to mansl:t.ughter. Smith, .. Com. (Ky .), p. (lG!l. 

Drunkenness maJ, under peculiar circumstances repelling malice, l'educ(' 
the grade of the crime from mlll'cler to manslaughter. Blimm "-Com. 
(J\:Y.), p. G75. 

Deliberation as affected by drunkenness. Warren v. Com. (Pa.), p. 809 

J>ELA\Y.\HE. 

Test in, p. :?St 
Burden on Prisoner, p. 514-. 

DELIBERATION. 

IJEL!R!U)l TREMENS. 

1S'ee, also, DRPXKEXXESS. 

If a person suffering under delfrium tremens, is so far insane as not to 
know the nature of his act, c:tc., he is not punisha.ble. U. 8. , .. JfcGlue 
(U.S.), p. 55. 

Voluntary intoxication does not excuse or palliate a crime, through insa11-
ity- mania a potu or delirium tremcns may. Cm·ter \".Slate (Tex.) , 
p.588. 

Delirium tremeus is a species of insanity. Etwin ,._ State (T~x. ) , p. 8-!5. 

Delirium tremens is usually the result of a disuse of i11toxicants by a11 
habitual drunkard, but it may cnsut: from casual drnukenm:::ss. Id. 

DELU:-110.\'S. 
One who commits a crillie under the influence of au iusaue delu.siou is pun

ishable, if he knew at the time that he was acting contrary to law 
State'"- Mewlterter (Ia,.), p. 102. 

:.-'otwithstaudiug a party accused did an act which was in itself criminal, 
under the iutlucnce of iusaue delusion, with :t ,·iew of rt:clressiug or 
n:: ve11gi11g some supposed grievance or iujury, or of produciug some 
public benefit, lit: is nevertheless punishable if he knew at the time Jae 
w:t~ acting coutrary to law. McNayhten's Ca~e (Eug.), p. 150 . 

. \pa rty Jaboriu~ under a partial delu~iou mu!:it be cousiclcrcd in the sumc 
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situation, as to responsibility, as if the fact s, in respect to which thl' 
delusion exists, were real. Jd. 

Where the delusion of a person is s uch t.lrnt he has a 1·c1Ll and llrm belief of 
t he existence of a fact which is wholly imaginary, and under that in
sane belief he does an act which would be justiflnble If such fact u
isted, he is 11otresponsiblefor s uch act. Com. ,·, R ogers (Mass.), p.158. 

An insane delusion is au unreasoning and incorrlf!,'iblc belief in the existence 
of facts which are either impossible :lbsolutcly, or impossible under 
the circumstances of the indiviclual. U.S. v. G1dteau (U.S.), p. Hi4-. 

Opinions or beliefs founded on reasoning and re ftectiou arc not insane de
lusions nor within the law regarding them. Id. 

The court instructed the jury: "If the defendant has a11 ins:rne delusion 
upon any one subj eet, but eommits crime upon some other mutter not 
connected with that particular delusion, be is eq ually guilty a s if be bad 
uo delusion, tlnd was -pe rfectly stme ." lltld, proper. State v. Gut 
(Minn.) , p. 189. 

The law as to insane delusions. p. 32-L 

An insane deln~ion relieves a person from responsibilit~· when, and only 
when, the fact or state of facts which are believed in under the insaue 
delusion would, if actually existing, ba,·e justi l1 ecl the act . Buswell,., 
Slate(Ala. ),p.352. 

\Vl\en is a criminal act clone unde r ttn in$a ll e delu~iou not p1111ishtl1Jk·. 
State,._ John (N. C.), p. 787. 

DEi\tE.NTlA. 

See 1"11n:cII.E. 

])J{UN lillNNESS. 

See, al3o, l(NOwLi;;nrn~; CA P ACIT Y TO Co:.DllT C1u:.rn ; l NTEN T : D1~ 1.rn 1L''l 

Tru;-::.1F.N8; l)RovocATION; D1·:G1rn..:s OF CR1i\11·:; ?.L\LICF.: C11 11.o . 

1 f :t person, while sane 11.nd responsible, makes himself intoxicated, and 
while intoxicated, commits murder by rca ... 011 of iusanity, which was 
one of the couscqueuccs of intoxication, :rncl one of the tLttcnclants on 
that state, he is responsible. U. S. v. McGlue (U.S.), p. 55. 

\'oluntary drunkenness is no excm;e for c rime; but insu nity produced by 
continued intoxication is. Bradley v. State ( lud.), p. 113. 

\\'\Jere a crime is committed intentionally us a matter of re\'engc, the tu· 
toxicatiou of the pri soner docs uot change its grade. State v. Gut. 
(J\finn. ), p.18!1. 

Drunkenness from social hilarity is no cxcu"e for l' ri mc. 11·1·iel ,., C11111. 
(Ky.), p. 379. 

Temporary insanity resu lting immccliately from volu nt:Hy intoxication i!- 110 

defence to crime. But insauity rnmotely occasioued by previou~ ha<! 
habits is entitled to the same coni;o;ideration as if iL arose from any othl'r 
cau">c. State v. llimdley (Mo.), p. 4:1"8. 

\'oluntar_,. <lruukeuuess of whatever (legrec cou.:-titutes no defence to the 
com111hsio11 of crime. J>eoplf> ,., Gm·butt (J\lh.:b.), p. 46:L 
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Drunkcnnesti is 110 excuse for crime. Mcllenzie v. Staee (Ark.), p. 533. 
If a man'8 mind, unexcited by liquor, is capable of distinguishing between 

right and WTOng, and be voluntarily clepri\·cs himself of reason by in
toxication, such iutoxicntiou is no excuse for a crime committed in that 
condition. Choice v. Suite (Ga..), p. 5:~1:L 

.Nor docs it make any difference that a man, either by a former injury to the 
bend or bra.in, or n. constitutional iutlrmity, is more apt to be maddened 
by liquor than :mother man . If he has legal memory and discretion 
when sober, and voluntarily depri\•cs himSE'il of reason, be is responsi
ble for bis acts while in that condition. Jd . 

An inordinate thirst for liquor, produced by the habit of clriuking, is no ex· 
cuse for the cousequcuces of such iudulgcuces. The disease called 
oinomania questioned . I(l. 

The ,·oluntary drunkenness of :L murderer neither excuses the crime nor 
mitigates the punishment. Shamiahan , .. Com. (l\y .), p. 557. 

One in a !'ltate of \'Oluntary intoxication i!'l s ubject to the same rules of 
conduct and principles of law as a sober man, and where a provocation 
is offered, and the one offe r ing it is killed, if it mitigates the offence of 
the man drunk, it should mitigate the offence of the man sober . Id. 

Voluntary intox ication is no defence to crime; so long as the offender is 
capable of conceiving a design he will be presumed to ba,·e intended 
the natural consequences of.h is acts. Kenny v. People (N. Y.), p. 562. 

Artificial and tempornry madness by drunkenness voluntarily contracted is 
no defence to the charge of homicide. Beimett v. State (Tenn. ), p . 571. 

II. was indicted for murder. It was proved that be was drunk at the time 
of the offence. The judge charged the jury that drunkenness was nu 
aggravation of the offence, unless the pr isone i· was so deeply intoxicutcd 
as to be incapable of forming a delibel'ate aud premeditated design to 
do the act. lleld, error. B aile v. State, (Tenn .), p. 5i3. 

Drunkenness may produce intoxication or mental unsoundness. So far a ... 
it prodhces the former it is no defence to crime. But mental unsound
ness resulting from drunkenness rnay, if it overthrows the prisoner1fi 

sense of right and \\TOng", be an excuse or palliation for crime. Beaslry 
v. State (Ala.), p. 577. 

l us:mity resulting from long continued drunkenness is an excuse for crime: 
but insanity, the immediate result of iuto:xicn.tiou, is not. Comwell , .. 
State (Teno.), p. 583. 

Voluntary drunkenness does not excuse :i crime, but pcrn1ane11t iusanit~·. 
like e,·ery other kind of insanity, excuses tlll act which otherwise would 
be criminal. Boswell's Cose (\r:t.), p. 5!l:l. 

Where a person is Insane at the time be commits :L murder, he is not punish
able as n. murderer, nlthough .. uch insanity be remotely occasioned b~ 
undue indulgence 111 spirituous liquors. llut it is otherwise, if hebe at 
the time intoxlcatcd1 nod his insanit.v be directly caused b)· the immedi
:ite influence of s11di liquor~. U. 8. v. Drew (t-. S.), p. GOL 
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Drunkenness docs not mitigute a crime i neither can it be tu ken into tou
siclera.tion by a jury in determining whether a pcrsou committing a 
homicide acted therein wilfully, deliberately, and premeditatedly, so :ts 
to constitute murder in the tlrst degree. State v. Cross (Mo.), p. 1;1!1. 

\'oluutary intoxication is no excuse for crime. Peoplev. Rogers (N. Y.), 1>. 
624 

Insanity resulting from habits of iutempcnrncc and not clircctly from the 
immediate inHucucc of intoxicating liquors, may amount to a defence 
to crime. Id. 

On au offer to prove the prisoner's intoxication nt the time of the commL"
sion of the alleged crime, the court remarked: "U you offer it as a 
clefcnce I think it is imru:~terial, because I shall instruct the jur.r that 
drunkenness is more of an aggrnxation than an excuse." Held 1 error. 
State v. Donovan (la.), p. 678. 

Ius:rnity occasioned by voluntary intoxication will not excuse wbcre the 
person is aware of his liability to insanity from the cause1 ancl has sulli
cient mental capacity to form an intent. Iloberls ''·People (Mich.), p. 
li87 . 

But insanity (of which a. person i:S ignorant) resulting from rnluntary 
intoxication will reuder a person not responsible, where he does not 
know what he is <loin)! or why he is doing the act, or if conscious of 
this, he is not conscious of any object in doing it, or if the diseased 
mind has so pen·erted his reason that be does not J...-now that. what he i:S 
doing is wrong. Id. 

Where the defence of temporary insanity proceeds upon the theory that il. 
was induced by the operation of strong drink upon a mind renciered 
unsound by an inju ry to the brain, it is error to lean the question of 
criminal responsibility to be determined upon the facts of injury an(! 
mental unsoundness alone, or upon the effect of intoxicatiuit liquor'! 
apart from the other facts. People, .. Cummins (Mich.), p. G95. 

One in a state of rnluutary iutoxic:ition is subject to the same rnles of con
duct aucl the same legal inferences, as a sober man. State \·. Mc Cants 
(S. C.) 1 p. i22. 

\'oluntary drunkenness will not mitig.i.te a crime. Sta'e ,., J<Jfw (N. C.), p. 
787. 

Druukenness is no excuse for crime, pp. 727-744.. 

No defence to crime of perjury, p. 7H. 

No clefeucc to crime of blasphemy, p. 74:5. 

No defence to crime of arson, p. 74.3. 

But it does not aggravate the offence, p. 1 U. 

Exceptions to the rule, p. 74 7. 

An excuse if it produces insanity, pp. 747-754, 873, SH . 

. \nd it is relevant on the degree of il crime, pp. 75+-75i, s::J, 874. 

Bnt not ill ?!Iissouri,p. 757 

.\11d it is relevant on question of intent, p. /SS. 
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An excuse for attempt at suicide, p. ilij. 

Effect of drunkenness on confessions, p. 7Gj. 

Relevant on question o( knowledge, p. 7lij. 

Relevant to explain threats, p. 71Hi, 874. 

Relevant on question of provocation, p. 7Gi. 

ReleYant on question of self-defence, p. 7Gi. 

Drunkenness created by third party to cause crime, p. 7G8. 

ECCENTRICITIES. 

Evidence not offered to JH·o,,e insanity, but sole ly as bearing on the que'l

tion o f intent, deliberation, and premeditMion, that the conduct of the 

prisoner prior to the homicide was chttrncterized by eccentricities and 

peculiarities c:rnsing criticism with reference to his mental capacity, is 
inadmissible. Sindram , .. People (N. Y.), p. 802. 

ELECTIONS. 

8eelNTF.XT. 

E'.\'GLA~'O. 

Test of in .. anity in, p. 219-231. 
Burden of proof on prisoner, p. 522. 

EllOTOMANIA. 

Irrelevant on charge of murdering a man, J>. i8:!. 

EHSKINE. 

His argument in Hadfield's Case, p. 20l. 

E\'IDENf'E. 

See RELATIVES, L"lS.\NITY IN; P 1uo1t [NSAXITY; EXPERTS; .\ CT" .\XD Cox

nucT; IIUSBAXD ANU \VJFE; 0ECLAltATIOX8. 

frrelev:rnt, confusing, or misleading questions based on the defrnce of in

sanity, should not be permitted. Dejarnette v. Com. (\"a..), 1>. 18 

.\.jury is not authorized to find a prisoner Insane because some cause existed 

which might tend to produce insanity. Sawyer v. State (fnd.), p. mo. 
EXC!TE)lENT. 

See, also, ADl.11.TERY. 

lnsanity, when pleaded in defence of a criminal act, such as homicide, must 

be clearly shown to hit\'e existed at the Lime of the commission of the 

net. Therefore, cviclt!nce of a witness to show a state of mental excite

ment in the accused, produced by the insulting '.language and threats 

used towards him by the deceased, his wife's paramour, at the time of 

the killing, Is not admissible to show insanity. ,1.,'tate v. Grat•iotte (La.), 

p. 785. 

EXPERTS. 

See, also, NEW Tn1.u •. 

Proper form of questions to, p. 2li. 



EX PERTS - Continued. 

Experts are uot aJlowed to gi\·e their opiuions on the cttSl' 1 wbc1·c its foci.. 
are controverted; b ut. couusel may put to tbem a state of fttCt!ii, and usk 
their opi nious thereon. U.S. v. Mcfilue (U.S.), p. 5~. 

'.\ledical witnesses who have uo personal l..-i1 owleclge of the prisone r canuot 
be allowed to g i"c an opinion formed from the testimony in the case, 
and bis conduct on the trial, as to his sanity at the time of the act· 
State v. Feller ( fa. ), p. 92. 

Books of science a.re not ad missible in evidence. Bradley v. S tale (fml.), 
p. 115. 

The evidence o f an ex pert. should not. be discrcditccl merely because he ex· 
pects to ha\'C bis ex penses paid by the party calling him . Id. 

Where an accused person is supposed to be insane, a meclic:ll man, who ha:-; 
been present in court and heard the evidence, may be asked, as a m:lt· 
t e r of sc ience, whether the facts s tated by the witnesses, supposing 
t hem to be true, show a s tate of mind incapable of distinguishiug he· 
tween rig:ht and wrong . ..llcNaghten's Case (Eng.), p. 150. 

The opinions of medical meu on the state of mind of the prisoner are ad. 
miss ible, though they have not per sonally examined him. Com. v. 
Rogers(Mass.), p.158. 

The weight of such t est imony. Guetig v. Btate ( lud .), p. 456. 

Medical experts who have heard the whole of the ev idence, or to whom the 
c.-ll· whole of the evidence has been hypothetically stated, m:ty give an 

opinion as to the sanity of the prisoner at the time in question; but 
they cannot pred icate an opinion on anything less than the eutire e'·i
dence whether actually or hypothetically presented. Webb v. Stale, 
(Tex.) , p. 835. 

Evidence of experts, p. 879. 

~'ORMER TRIAL. 

Where witness becomes insane, his testimony on form er trial is a.clmissiblc. 
p. 866. . 

GEORGIA. 

Test in , p.231. 
Burden on prisone r, p. 016 

HABEAS CORPUS. 

Refu sal of, where defence was insanity, p. 874 . 

HEREDITARY lNSANlTY. 

Set , RELATIVES, [NSA.1 ..... ITY IN. 

H USBAND AND WCFE. 

Testimony as to insanity not within rule as to conftdcnth1! comm uuica.tions, 
p. 858. 

Occasional oddity or hypocondria docs not amo un t to insani ty excusing the 
commission of a cr iminal offence. Nothing short of the inability to clis 
tinguish right from wrong can clo so. Hawe v. State (Neb .) , p. Hi. 
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ILLINOIS. 

No test in, p. 32-4-. 
Burden on prosecution, p. 526. 

D!BEC!LE. 

An imbecile ought not to be held responsible crimill:llly unless of capacity 
of ordinary children under fourteen years of age, i.e., children of hum
ble liie and of only ordinary tniining State \'.Richards (Conn.), p. 1; 
:mdscep. 782. 

INDIANA. 

Test in, p. 324. 
Burden on prosecution, p. 52G. 

INSANE PERSON. 

Acts of not punishable, p. 200. 

!:-!SANE OR UNCONTROLLABLE IMPULSE. 

See, also, l\IORAL lNSAXITY; TF.8'1' OF INSANITY. 

If an insane impulse leads to the commission or a crime, the nctor is uot 
responsible. An instruction that 11 if the jury believe that the defend
ant knew the difference between right and wrong in respect to the act 
io question; if he was conscious that such act was one which he ought 
not to do,'' he was responsible for his act, is erroneous. Stevens, .. 
State (Ind.), p. 87 . 

If a person commit a homicide, knowing it to be wrong, but driven to it hy 
an uncontrollable and irresistible impulse arising not from natural pas
sion, but from au insane condition of the mind, be is not crimin:illy 
responsible. State v. Felter (!a.), p. !J2 

The uncontrollable impulse which will relie,,e a person from the conse
quences of the commission of a crime, must have its origin alone in a 
diseased mind. 8tate v. Jlewherter (1:.'t.), p. 102. 

"Emotional insanity," i.e, "that convenient form of insanity which enables 
a person who does not choose to bridle his passion to allow it to get 
and keep the upper hand just long enough to enable him to commit an 
act of violence and then subside," criticised. People'" Finley (i\lich.), 
p. 140. 

The law docs uot recognize any moral power compelling a man to do what 
he knows to be wrong. 8tate v. Brandon (N. C.), p. 144. 

The insanity which takes away the criminnl quality of an act must be such 
as amounts to a mentnl disease, and prevents the accused from know
ing the nature and quality of tbe act be was doing. Id. 

INSTRUCTIONS. 
It is error for the court to select certain facts shown by the c,·ideucc, and 

tell the jury what weight should bejattached to them. State '" Smith 
(:\Co.), p. H3; State v. Hmtdley (Mo.) 1 p.418 . 

. \n~instruction which states that there was some evidence tending to show 
• ·that the defendant was drunk in mislcacling. Slate v. Donovan (la. ) , 

p. •i78. 
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.\. prisoner on tl'ial is entitled to hu,·e tile theory of bis dcfcucc clearly rcc
O!!nizcd iu the chaL·ge of the court. People ,., Cummins (Mich.), p. 
G~.15 . 

On a trial for theft the defence being the propensity to steal known as klep
tomania, and there being cYidcnce tending sustain to iti the court 
should charge the jury specifically on tbis pomt. A submission of the 
usual test of the prisoner's ability to distjuguish between right and 
wrong is insuftlcicnt. Looney v. State (Tex.), p. 769. 

It is proper fo1· the court to direct the attention of the jury to the defcnc1.· 
of insanity, a.nd instruct them that it should be cttrcfully :ind intelli
gcutlr scrutinized. Sawyel' ''·State (fuel.), p. 700; ancl sec p. 8G7. 

On a trial for murder certain letters written by the pl'isoncr after the 110m
icicle were introduced in e,·ideuce, iu commenting upon which in bis 
charge the court said: "Tbey exhibit a. reckless depraxity of nature, 
destitute of remorse or regret, the reckless spirit of a despenulo. 11 

Subsequently the court told the .iury to disregard what had been said 
nbout the letters and to form their own conclusions. Ileld, no error. 
The court also said that these letters exhibited ::i. "high order of intel
ligence," but afterwards withcl1·ew the words" high order of." Held, 
no error. Sindram v. People (N. Y.), p. 802. 

Where the court instructs the jury on the general issue of guilt that the 
prisoner is entitled to the benclit of any reasonable doubt, it is not error 
to refuse to charge as to reasonable doubt specially with rcga.rrl to the 
issue of his sanity. Webb v. State (Tex.), p. 835 

The defence being delirium tremens, nnd there being evidence tending to 
establish it, the court should charge specially the principles of Jaw 
applicable to this defence. Irwin v. &ate (Tex.), p. 845. 

HoweYer slightly the evidence may tend to establish a defence, the court 
should charge the law applicable to that defence. Id. 

Judge need not specially define the various types of insanity, p. 8li6. 
Duty to instruct on in~anity plea, p. 86i. 

INTENT. 

On a trial for assault with iutent to commit rape, if the prisoner was so 
drunk as to be incapable of forming ;in intent to ra,·ish, he should bl' 
:lcquittcd. State v Donovan (fo.), p. lii'8. 

Que wrongfully taking the property of another, but too drunk to entertain 
3 felonious intent, cannot be convicted of larceny. Wood , .. /)'late 

(Ark.), p. 1:80. 

Cn a prosecution for breaking and entering <t dwelling house with iutent to 
commit larceny, the drunkenness of the prisoner :1t the time is achnis~i· 
ble in evidence on the question of intent. Stale\', Bell (1:1.), p. li82. 

Drunkenness cauuotexcuse or justify crime, but it may be shown in order 
to determine wlletber any crime or a particular crime has been com
mittee\ at all. Scott v. State (Tex.), p. 686. 

Yoluntal'y intoxication will not excuse acts which constitute au offence. 
Where, howenr, the offence ch:trged is au act combined with au intent 
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!~TENT- Continued. 

to commit au offence not actuall)' committed, if the prisoner was ren

dered by intoxication incapable of entertaining the intent, be is not 
responsible. Roberts v. People (.Mich.), p.ljSi. 

If :t person has the capacity to form the i11t1.:nt to kill by the means used hi~ 

voluntary iutoxic1ttion will b(' uo protection, a.Itbou~h his mental facul

ties were thereby so obscured a~ to make him incapable of judging be

tween right a.nd wrong. Id. 

A person cannot be guilty of larceny whose mind cannot. comprehend :tll tht• 

essential ing1·edicnts of t he offence, a11d recognize their cxisteucc 

Therefore an instruction that one who kuows be has been taking prop

erty not his own is sane enough to commit the crime of larceny is error. 

People'" Commins (.Mich.), p. Gi'5 

It is no defence to an indictment for illegally \'Otiug more th:m once at the 

sa.mc election tbat the pri"lOncr was so drunk when he g:n·e his second 

,·ote that he did not know what he was doi ng ancl dicl not know that be 

ha.cl alrc11tly \·oted. 8trtte \'. Welch (;\fiun.), p. 1;97, 

The act of \'Otiug more than once at the same election is not a crime unless 

done knowingly and with wrong intent. Therefore a per:->011 charged 

with this crime ma~· show that he was intoxicated at the time he com

mitted the act, not a~ an excuse for the crime, but to enable the jury 

to determine whether b\s mental condition was such that ht! knew he 

was committing an offcuce. People v. lla1'ris (Cal.), p. 701. 

Mere intoxication is no extenuation or excuse for crime; but it may be con

sidcred by the jury upon the question of intent or m:llicc. Kelly '" 

Btate (:\l iss.) 1 p. 70G. 

fn cases which hwolve intention, as well as acts (as theft, etc .) 1 evide 11ce 

of the drunkenness of the pl'isoner at the time of the commission of the 

crime is rclev:mt. Wenz v. ,\'late (Tex.), p. 708 

10\\'A. 

Burden of proof on prisoner, p .• HG . 

. JURY. 

See, also, L.nv A'.':D FACT; C 11 A f.LE ~G1-;. 

I\Iisconcluct of jury; reading newspa.peru.ccounts of insanity as a. clcfcuc1..·, 

p. 873. 

KANSAS. 

Test in, p. 2:!2: 
Burden on prosecution, p. 02i. 

KENTUCKY. 

Moral iusunit.y recognized, p. 270. 
Burden on prisoner, p. 517. 

KLEPTOMANIA. 

/<:J'ee., also, lNS1'RUCTIO~S. 
L...; a recogu\zed symptom of iu~auity. Loone!f v. 8tale (Tex. ) , p. iCU; and 

see1>.ii!I. 
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KNOWLEDGE. 

Drunkenness of the accused, at the time of passing the alleged counterCeit 
bill, is a. circumstance proper to he submitted to the consideration of 
the jury, and should ha Ye its just weight in determining whether th~ 
accused knew the bill to be counterfeit. Pigman v. State (0.), p. 720. 

LARCENY. 

See INTJ.;NT; CArACITY TO Cmofl'r CRIME. 

LAW AND :FACT. 

Insanity a question of fact for jury, p. 86G. 

Finding of jury conclush·c, p. SGS. 

LOUISIANA. 

Burden of proof on prisoner, p. 517 . 

.MAINE. 

'£est in, p. 232. 
Burden on pr:soner, p. 517. 

MAT.ICE. 

On the question of malice, cviclencc of the prisoner's intoxication is admi ... 
siblc. Shannahan v. Com. ( I\y.), p. 557. 

Intoxication docs not necessarily disprove the existence of malice in the 
commission of a criminal act. State v. Johnson (Conn.), p. 609. 

On an indictment for murder in the flrst degree, which hy statute requires 
the existence of actual malice, the fact that the prisoner was intoxi
cated at the time is to be considered as tending to prove that such 
malice did not exist. Id. 

Ju murder in the second degree, which rests upon implied malice, the jury 
may find the existence of malice, although the prisoner's condition at 
the time of the crime disproves express malice. Id. 

On an indictment for maliciously stabbing with intent to kill, it was in 
eYidence that the prisoner was intoxicated at the time of the act. The 
juclge refusecl to chnrge the jury that intoxication "is a circumstance 
proper to be tnken into consideration by them, and should have its 
just weight in determining the malicious intent." Ileld, not error. 
Nichols v. State (0.), p. 6G7. 

MAKSACIJUSETTS. 

Test in, p.232. 
Burden on prisoner, p. 517. 

MICllIG.AN. 

Tcstin,1>.233. 
)[oral insanity disapprO\·ed, p. 309. 
Burden on State, p. 527. 

l\iiN~gsQTA. 

Test in, p. 233. 
Burden on prisoner, p. 518. 
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Test in, p.233. 
Burden ou State, p. 5:!7. 

MlSSOUHl. 

Test in, p. 233. 
Bnrdeu on prisouer1 p. 518. 

MOllAL INSANITY. 

ee, also, l:o:sA~E OR U:s-co:o<TROLLABLE lMPUl.SE. 
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A person who is possessed of u. sound mind ls liable for a crlmi11al 11ct, 
though committed under the impulse of passion 01· re\'Cnge wbieh may 
temporarily dethrone rcasou and cont1·ol the will. Stale v. Sticklt>!J 
(Ia.) 1 p. 108. 

lusanity may destroy either the understanding 01· the will. An instruction, 
therefore, which limits the inquiry of the jury to the conclitiou of the 
power to apprehend by the understanding, is erroneous. Bradley ". 
State (Ind.), p. IU. 

Moral mania, i.e., the clerangemcut of the moral faculties, where it is 
proved to exist, should be considered by the in determining the 
degree of a crime. Anderson'" State (Conu.), p. 

Moral insanity existing in such violence as to render it impossible for tltt' 
party to resist its promptings is :tn excuse for crime. Scott v. Com. 
(Ky.), p. 13G. 

The court instructed tbe jury that they should not acquit on the grouull or 
moral insanity 11 unless it had manife~ted itself in former act~ of 
simil:lr character or like nature to the offence clrnrgecl." Held, error. 
ld. 

l\loral lnsanity- lrrisistible [mpulse, :HO; 

Doctrine recognized in some States, 270; 

Denied in otherl'I, 30tt; 

and in England, 309. 

Moral insanity, which consists of irrisistible impulse, co-existing with men
tal sanity, sboulll not be recognized by tht.• law. Bostcell '" ,1.,'tutr 

(Ala.), p. 35:!. 
l\fcntul or moral insanity, however receul, to such an exteut as to clcstro,\' 

free ttgency or mora.l 1·csponsibility, on being e~tablished by :·mti~fac
tory evidence, will excuse. K1·iel ''·Com .(Ky.) 1 3rn . 

. Mor:ll insanity criticised, Coyle '" Com. (Pa.), p. 44 L; C1mni11qlu111i ,., 
State (i\Ii!--s), p. 470. 

Moral in~auity or irre~po11sibility for crime fro1u inability to coutl'Ol tlw 
will from the Jn\hit of indulgence, has uo foundation in the law. 
Choice, .. State (Ga.), 539. 

:i.toral in~:rnit)· is now us well understood aucl c:-;tablishcd a" intclkc:tual in
:-:rnity. Smilh , .. Com. (Ky.), p. liiO. 

,\[QTl\·E. 
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::SEBIUSIC\. 

Test in, p.?34. 
Jlurdcn on State, p. 5:!7. 

XEW JlA~1PSllIHE. 
No test in, 1>. 311. 
Burden in Statc-1 1>.;,'27. 

'.'IEW JEHSEY. 

Test in, p. ::?34. 
Burden on Prisoner, JL .il4. 

NEW YOHK. 
Test in 1 p. 23-1. 
Bunlcu on prosecution, p . .52~1 . 

.\'BWTRIAL. 

See, also, NEWL\'" J)1scun:tum Ev1DEXCE. 

A new trial will not be gra11ted on account of newly discon:rcU cvideuce 
which is cumulatire. State v. Redemeier (.Mo.), p. 4:!-1, and sec p. S!i~t 

That an expert witness by the defence bas testiftecl contr;try to expecta

tion is no reason for a new trial on the ground uf surprise. Webb v. 

State (Tcx.) 1 p. 835. 

NEWLY DlSCO\'ERED £\'(L)ENCE. 

Ste, also, ~Ew TRIAL. 

.\.was indicted for murder in the first degree, and was convicted aftcrM
fcrin~ some evidence of his insanity. .\. new trial was a..ftcrward .. 

asked for ou the ground of newly discovered evidence of his insanity. 

Held, that it should be granted Anderson v. State (Conn.), p. 12~1. 

XORTl l CAROLINA. 

'J'eijt in, p. 257 . 
. Moral insanity criticised, p. 309. 

Bur<lcn on prisoner, p. 518. 

OlllO. 

Test in, p.257. 
Burden on prisoner, .JIS. 

"ONCE IN JEOPARDY." 

If iti.,. not suggested that the accused is insane at the tiinc of the trial, :rnd 

the jury impanellcd for the trial or the ca.use be discharged, the pri5-

oner is thereby wronged by being prevented from making his proper de

fence before the: jury, anti i-. entitled upon his motion to be discharA:c<l 

from further prosecution or the indictment. GruliPI' "·State (\V. \'a. ), 
p. 012. 

OPEN .\ND CLOSE, IUGJIT TO. 

Su, also, T1U.\L1 l.NSANITY AT Torn 01<·. 

Jn a criminal trial, where tile defcuce is inf.S:tnily, the prisoner is nut 1·n
titlcd to open and close. Stcte v. Felter (I:t.), p. 371. 
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OPEN AND CLOSE, U!Ull'l' TO- Co11ti1wed. 

The ;~~c~:1~: ~~ i1~~~u~~;~ 1~1i11~~c;1~:11:1~1:i:~;~l11~~~1 !~:::~~1~~: ~l~;y~ut~~~;~;/1~.~ 
State (0.), 11 . -t:l:!. 

flight to open and clo,,.c, Jl. Sliti. 

In an inquisition or iusauity tbc counsel for the prisoner should open and 
close the case to the jury. U. ,':,'. v. LancastPI' (U.S.), p.8\li. 

OPlNIONS. 

See, also, Ex1> 1rn1~. 

A witness not au expert may give his opinion of:~ person's ius:tnity, if ac
companied with Lhc facts on which it is based. Stale v. E1·b (Mo.), 
p. 11. 

Of witnesses when a.<lmh;siblc. State v. Stickley, (la.), p. 108. 
The opinion of an ordinary witness as to a prisoner's )i;anity arc inadmis

sible. State ,._ Bri11yea (Ala.), p. :HU. 

Opinions of witness a:;; lO the prisoner's insanity are admissible. Baldwin 
v. State (Mo.), p. 395 

Unprofessional witucsses may be asked, after gfring the circumstances am.I 
conduct of the party, to state their opinion as to his sanity; :~ncl the 
exclusion of such e,·iclcnce offered hy a. defendant is error. Dove"· 
State (Tenn.), 1>. 502. 

The opinions of persons not experts as to the sanity of the prisoner are acl· 
missible, if accompanied by the facts upon which they are founded. 
Choice v. Slate (Pa.), p. 538. 

The opinions of witnesses, that the prisoner appeared to be drinking are 
admissible. Id. 

The opinions of pbysici:ms as to the sanity of the prisoner on facts hypo· 
thetically stated arc admissible. Icl . 

OPIUM. 

In~auity caused by use of, 782. 

UHDER OF PROOF. 

It is not error for the court, on a trial for murder, where ius:rnity is set up 
as a. defence, to require the defendant to Siubmit his hypoth.etical case 
to his professional witnesses, before the rebutting evidence of the 
State is hcarcl on the question of in,.anity. Lf C\'iclencc materially 
varying the hypothetical case is afterwards introducecl, the clefend:rnt 
must ask leave to re·examinc :ts to the new matter. lf the uew proof 
does not make any change in the hypothetical ca"e submitted, the de· 
fendant would not be injured by the rdusal. Dol"e ,._ : .. ;tale (Tenn.), 

p. 502. 
\Vhcre the prosecution ha" pron•d a homicidP1 aod the prisoner introduces 

e,·ic\t'UCl" tt>nding to ~how his in!'anity, the prosecution nwy, in re· 
hunal, offer cd<lcuec of express malice. Uhoice \'.State (Otl.) 1 p. J:ll:L 
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PASSING COUNTERFEIT MONEY. 

See KNOWLEDGE. 

PENNSYLVANIA. 

Test in, p. 259 
Burden on prisoner, p. 5:!0. 

PLl~A. 

It is not error for the court, in its charge, to speak of the defence or in
sanity set up us a plea of insimity put in. Dove v. Stale (Teuu.) , 
p. 502. 

[n a. case where the killing is proved beyond question, for the judge to 
charge the jury that the plea. of insanity put in (tbcdefeuce of insanity ) 
was an.admission of the killing, is not error. Id. 

Lruder plea of not guilty, evidence of insonity is admissible, p. SGG. 
It is error to exclude from the jury evidence of the prisoner's insanity 
at the time of the commission of the offence, on the plea of uot guilty. 
Gruherv. State(W. \'a.), p.!J12. 

PR l':~IED!TATION. 

See DEGREES OF CnDrn. 

PRESENT INS AN lTY. 

See Tm.\!., INSANlTY AT '1'1;-.rn OF; \'1rn1nc-r1 lNSAN'ITY AFTER. 

PHESUMPTlO:N. 

E\'cry one presumed to be sane. Bovard , .. State (l\Iiss.), p. -4; U. S. "' 
McGlue (U.S.), p. 5-4; and seep. 513. 

lf the homcicle charged is proven, in the opiuion of the jury, the barbarity 
of the act affords no legal presumption of insanity in the accused. ld. 

The enormity of the crime, or the absence of moth·c is no e,·iclencc of in· 
sanity. U. 8. "· Guiteau (L.;. S.), p. Hi-l; La1·os,-. Com. (Pa.), p. 82-4; 
and seep. 85G. 

\\"here a person is sane shortly before and after an act, the presumption is 
that he was sane at the time. Lynch ,._ Com. (Pa.), p. 1-lH. 

The continua.nee of insanity is presumed unless :l lucid inter,·al is shown. 
State v. Spencer (N. J.), p. 335 

Whe1·e it is shown that the prisoner was insane at u.uy time prior to the 
commission of the crime charged, the law presumes the continuance 
of such insanity until a lucid interval, or a restoration to reason is 
proved. Baldwin,._ State (l\Io.), p. 395 

Where insanity is shown to exist a short time before the act, the eviclcncc 
should show insanity at the time or the jury shonlcl acquit. i'l'tate '"
Johnson (Conn.), p. 603. 

Delirium tremens to be uvaila.ble as a defence must be shown to exist at the 
time the act was done. In the case of temporary iasunity there j.;:; no 
presumption of coutinu:lnce. State Y. Sewill (N. C.) , p. 817. 

Presumption of continuance of insanity, p. SGl. 

~\n :lttempt at suicide raises no presumption of iu!'lanity Coyle ,._ Colll. 
(Pa.), p. HI. 
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PIU:\"IOL'S AXD Sl'BSEQCENT COXDITIOS. 

Hee i>moR A'\:D St·n,.,£Ql'F.XT l'\'~A~lTY. 

PHIOH .l.Nl) SUB~EQt:'ENT INRAXITY. 

8<'e, (f/so, .\.<:T.!'1 .\Xll CO'\'IH'C'T. 

Ou the triaJ of the sanity of a person, evidence of his previous and subse

quent condition is ad111iss1ble. U. S. ,., Guiterm (L. S.), p. 164. 

E\•idencc that the prisoner b:til been in&anc at a period prior to the date of 

the commission of the act is admissible. Statev. Felter (la .), 92. 

Previous or subsequent insanity will not discharge the accused. It mu'it 

be ~ilown to exist at the time the cle1 1d was done. 1-.,'tate v. Ilays (La.), 

p. i~li. 

On a trial for murder by poisoning, the clcfcuce bciuu:: insanity, the court 

submitted to the jury the fact of the .,anity or insanity of the prisoner 

on the <las he purchased the poison as well as on tbe day it was admin

i~tered. Held, proper. Laros c Com. (Pa.), p. 82-1.. 

Prc,·ious ancl subsequent insauity, p. 860. 

On the trial of an indictment for murder the court rcfllsccl to permit evi

dence to be given that the prisoner wa" insane at nny time after the 

finding of the nrdict in the preliminary bi.;ue of in~anity at the trial. 

Held, error. Freeman v. People (S. Y.), p. 88:2. 

Where the prisoner was tried for murder, four mouths after the crime was 

commi_ttecl, e,·idcnce that he was in..,anc at the time of the trial was 

rele\'tu1t on the quc:-tiou of his in;;;anity four mouths before . Id. 

L'"ncler a plea of not guilty, evidence of the prisoner's ini;;anity both be

fore and after the commbsion of the offence is admissible. People'"

Farrell (Cal.),p. !JOU . 

J>HQVOCATION. 
In deciding as to the degree of a homicide, the jury may consider the 

drunkenness of the accused at the time of the killin~, not to excuse or 

mitigate or extenuate bis crime, but to assist them in deciding when 

there was a prO\'OCatiou, whether the intention to kill preceded the 

provocation, or was produced by it. Jones, .. State (Ga..), p. Gl2. 

On a charge of murder, tbe fnct that the pl'isoncr was intoxicated will not 

make an inadequate provocation nn adequate one, unlc~s it was suffi

cient to reuder him unable to form a wiHul 1 deliberate and premedi

tatl'd dei:;:i~n to kill, or incapable of judging of his acts and their 

legitimate consequences. Keenan v. l'om. (Pa.), p. 715. 

Where a pro\·ocation has been receh•ecl which if acted upon instantly would 

mitigngc the offence of tt sober mun, and the question In the case of a 

drunken man is whether th:lt provocation was in truth acted ou, evi

dence of intoxication may be con,.idcred St<Lle '" .JlcCaiits (S . C.), 

p. 722. 

RAPE. 
b'eeisn:sT. 

•O 
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REASONAJlLE DOUBT. 

See INSTRt.'CTlO::O.-S 

Definition of, p.1151 14.0. 

RELATIVES, INSA.i.'\'ITL rn. 
On the defence of insanity in the prisoner, e,·ideuce tba.t his father was sub

ject to fits of insanity, is admissible. Slate v Felter (la.), p. 92. 

'Vhere there is no evidence of the prisoner's insanity, evidence of the in
sanity of his relati\•es is irrelevant. Bradley v. State (Ind.), p. 114. 

In connection with evidence of his own insanity, testimony showing insanity 
of bis parents or immediate relatives, is relernnt. U. B. v. Guileau (U. 
S.), p. 164. 

Where there is C\•idence of the prisoner's insanity, the fact that some of bis 
ancestors were insane is relevant. Baldioin v. State (Mo.), p. 39G. 

An hereditary tendency to ius:rnity in the prisoner may be shown. People 
v. Garb11tt (Mich.), p. 463. 

Evidence of mental unsoundness on the part of a brother or sister of the 
person whose sanity is in question is admissible. Id. 

Where hereditary insanity is offered as au excuse for crime, it must appear 
that the insanity actually exists in the prisoner; lllatit is uot temporary, 
but uotorious, and of the same species as other.members of the family 
have been aftlicted with. State v. G!u-istmas (N. C.), p. 821. 

Until there is some evidence of the prisoner's insanity, the court is not 
obliged to hear e\•idence of the insanity of his relatives. Laros v. Com., 
~~ . 

On the question of the prisoner's insanity, it was error to refuse to permit 
an inquiry into the mental condition of any of his immediate relatives. 
Hagan v. State (Tenn.), p. 833. 

Evidence of insanity in relatives, when admissible, p. SGS. 

REPUTATION. 

The insanity of the prisoner cannot be shown by evidence of reputation. 
ChoiceY. State (Ga.), p. 538j and seep. 860 . 

SLEEPLESSNESS. 

Sleeplessness and nen•ous restlessness are relevant on the question of in
sanity vel non. Boswell, .. State (Ala.), p. 352. 

SOMNAMBULISM. 

F . and W. entered together at night a public room of a hotel, sat clown ancl 
went to sleep. W. awoke shortly a.fter and called to S., one of the por
ters, for a bed for himself and F. W. then attempted to awaken F. by 
shnking him, but failing, asked S. to wake him up. S. thereupon shook 
F. with great force and succeecled in awakening him. While S. was 
holding him by the cout collar, and telling him to go to bed, F. drew a 
pistol from his pocket and shot S., killing birn. F. then went out of the 
room with the pistol in his hancl, his manner being tha.t of a frightened 
ma111 saying that he had shot some one but did not know whom. F. 
<lid not know nor hacl he ever seen S. before. Ou his trial for the mur-



S<)MN.\MBULISM- Continued. 

cler of S., :F. offered to prove that he had been a sleep-walker from 

infancyi tbatbe had to be watched to prevent injury to himself; that 

fre<1uently when aroused from sleep, be seemed frightened, and at

tempted violence as if resisting an assault, and for some minutes 

seemed unconscious of what he did or what went on around him; that 

$Ornetimes when partly asleep, he resist.cd the sen·aut who slept in the 

room with him as if be supposed the servant was assaulting him. He 

also offered to prove by medical expe1 ts that persons asleep sometimes 

act as if awake. He likewise offered to prove that bis life bad been 

threatened by a person living near where he had been on business during 

the clay, and that he had on thatmorningborrowecl the pistol with which 

be shot the deceased and had stated at the time that he was required to 

go near to where the person lived who had threatened him, and he 

w:rntecl the pistol to clcfcncl himself in case he was attacked. Thecourt 

rejected all this proffered evidence, and the prisoner excepted. Held, 
error. Uthe prisoner, when he shot the deceased, was unconscious, or 

so nearly so that he did not comprehend his own situation and the cir

cumstances surrounding him, or that he supposed he was being assailed, 

and that he was merely resisting an attempt to take his life or do him 

great bodily injury, he should be acquitted. Fain v. Com. ( Ky.), p. 772. 

Sl'ICIDE, ATTEMPT AT. 

SeePRESUMrTION. 

~L'RPRISE . 

SeeNEw TRl . .\L . 

TENNESSEE. 

Test in, p. 2G9. 
Burden on Sla.te, p. 531. 

TEST OF INSANITY. 

See, also, l!\S.\XE OR U:scoxTROLLAnt..E IMPULS ~:; bJBECIU·:; IIYPOCOl<."DRIA. 

A charge which makes the test of insanity depend upon whether the pris

oner knew right from wrong generally, instead of with respect to the 

act but which he is indicted, is erroneous. Erwi1i v. Stale (Tex.), p. 

Si5. 

If the jury believe from the evidence th:it the accused killed the deceased 

with malice and not in necessary self-defence he is guilty of murder, not

withstanding they may belic\'e he was, at the time of committing the 

deed, laboring under partial insanity, unless be was, from such insanity, 

incapable of understand ing the nature and consequence of his a.ct, and 

of knowing that it was wrong, aucl that he would be punished for it. 

Bovard v. Slate (:i.Iiss.) 1 p. 5. 

losnnity, however produced, constitutes no excuo:e for crime, unless it be so 

great us to deprh·e the party of his power to understand the nature of 

bis act, or of bis ability to distinguish between right and wrong, and of 

his ability to understand that be will be liable to punishment if he com

mits it. Id. 
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TEST OF IXlU..i.\'ITY - Continued. 
Though a. party be partially ins:rnc 1 yet. he is respon,.;ible for his crimili:Ll 

acts, uule!:'s it appear that he was prompted or instigated by his mttcl
ness to perpetrate such :let. Jd. 

To entitle a. person charged with homicide to an acquittal on the ground of 
insanity, it must appear thtlt his mc.:utal faculties were, n.t the time the 
act was committed, so peL·vertccl and deranged as to render him incap
able of distiuguishlng between right and wrou_!;, with respect to that 
particular act. State,._ Erb (Mo.), p. 10. 

The prisoner was indicted for murder, the clcfencc being insanity. The 
judge charged the jury as follows: "In every case, although the :tccused 
ma.y be laboring under partial iusanity, if be still understands the 
nature and charnctcr of his act and its C'Onsequcnccs, auct has a knowl
edge that it is w1·011~ :rncl criminal, and n. mental power sufiicicut to 
apply that knowledge and to know that ii be docs the act be will do 
wrong and recei\'e puuishmeut, and possess withal :i will su!Hcicut to 
restrain the impulse that may arise from a diseased mind, such partial 
in.sanity is not sumcicnt to exempt him from responsibility to the law 
for the crime." Held, correct. Dejamelte \', Com. (Va.), p. 18. 

The test of insanity as ;1 defence to crime is whether or not the prisoner was 
htboriug under such a defect of reason from disease of the miucl as not 
to know the nature a11d quality of the act he was doing, or if he dill 
know, that he did not know he was doing what was wrong. People \'. 
JGeim (N. Y.), p.26 

The test of responsibility for a. criminal act when unsoundness of mind i.s 
set up for a defence is the capacity oi the defendant to distinguish 
between right .ind wron~ at the time of and with respect to the act 
which is Lhe subject of iuquiry. Flanagan v. People (N. Y.), p. 37. 

"'Where the defence of insanity is interposed to an indictment, the true test 
of criminal responsibility is, whether the accused had sufficient reason 
to know right from wrong. If he had suflicieut intelligence to know it1 

"·bether he had suf1icient power to control or govern his actions is a. 
matter of no momcntwhatenr. IValker v . People (N. Y.), p . .J:O. 

The true test of criminal responsH)ility where the defence of insanity i.i 
iuterposecl to an indictment is, whether the accused ha.cl sufficient 
reason to know the nature and quality of his act, and whether he hall 
sullicicnt rcasou to kuow right from wrong. Id., p. 49. 

In his charge the recorder refused to add to this proposition the further 
oue, 11 aucl whether or not he (the accused) had !':Ufticient power of con
trol to govern his actions." Held, that the refusal was proper, as the 
recorder had charged that the accused must haYe sutncient control of 
his mental faculties to form <L criminal intent before he can be belt! 
responsible for a criminal act, which was as far as the court should 
go on the subject of control. Id. 

It is not every kind or clc~ree of in'-'anit_r which exempts from punishment. 
If the accused under:;tood the nature of bis :1ct: if he knew it was 
wrong uud de~ernd puuishmeut, he is respomi\Jle. U. ,\'. v. McGlue 
(U. 8.), p.5!. 



'TEST 01" LNS.\NITY - Conti1med. 

~ There is no legal test of insanity in a. criminal case. ButteY.Jones (:N. 11.), 

p. Ii+. 
On the trial of an indictment for murclcr1 the jury were instructed that if 

the pri!Soucr committetl the act in a manner that would be crimin:ll and 

uula.wful if he was sane, the rnrdict should be" not guilty by reason of 

iusauity," if the kiJling were the offspring or product of mcutul diseaSl' 

in the prisoner. Held, correct. 

To excuse, the mental disca!:!e must be such as to clc!Stroy the power to 

comprehend the nature aud consequences of the act, and to m·crpowel' 

the will. State v. Mewherter (Itt.) 1 p. 102. 

U the accused was couscious tha.t. the act was one which be ought uot to do, 

and if the act wa.s 11.t the same time contrary to la.w, he is punishable . 

.McNayhten1s Case (Eng.), p. 150. 

Cap:wity and reason suflicieut to enable one to distinguish between right 

ancl \non~, aud undl'rstancl the nature, character, aud consequences of 

his act, with mental power sufficient to apply that knowledge to his 

owu case, furnish the legal test of sauity. Com.,., Rogers (;)lass.), p. 

158. 

The: test of responsibility where the defence of in1.;a11ity is interposed, is 

whether the accused h!l.d sufUcicnt use of his rcasou to understand the 

nature of the act, ancl that it was wrong for him to commit it. U. S. , .. 

Guiteau (U. 8.), p. lf).J.. 

If a mu.11 has not reason suflicieut to c11uble him to distinguish between 

right and wroug in relation to the particular act, be is not puuisbablc. 

Nor is he where, in consequence of some delusion, the will is over· 

mastered and there is no criminai intent . Roberts v. State (Ga.), p. 

103. 

'The test of the responsibility Qr irresponsibility of :t person for a criminal 

act done while in an allcg:cd ~tate of insanity is, w:.ts he at the time and 

as touching: that act sane or insane? lf he had sufficient mental capa· 

city at the time of committing it, to distinguish between the right and 

wrong of that particular act, and to know that it was wrong, be is 

criminally responsible for it . State v. Pratt (Del.), p. 327. 

The test of in'.'anity is whether the accused at the time of the commission of 

the crime was conscious he was doing what he ought not to do. State 

v. Spence/' (N. J.), p. 33.5. 

The test of insanity is the abili1y to distinguish between the right and the 

wrong of the act ch:ll'ged. Balclwili '"·State ()Io.), p. $%. 

To establish in~anity as a defence, it must be pro\"Cd that at the time o( 

committin4'. the offence, the prisoner was la.borin~ under isuch a defect 

of reason from disease of the mind us not to k11ow the nature and qual· 

ity of the a.ct he was doing, or if he <lid know il1 :;iH:b as not t.o kuow 

that he was doing wrong. State,·. lllinger (:Ho.), p. 4:10. 

The tC'ist of the prisoner'~ rc~ponsibility 1s whether he wa~ capable of <Ii~· 

LinguisbinJ:t between rig-ht ttn<l w1·011~ iu rc'.'pect to thC' act charged 

State,•.Rcdemeiel' (:Mo.), p. 4:?4:. 
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TEST OE INSANITY- Conti1rncd. 

A per son who bas reason sufllcient to distinguish bctwceu right aucl wrour; 
and to understand the nature of the act is punishable. LoPffner v. 8tat1.: 
(0. ) , p.'32. 

Wbere\'Cr it appears from the c\·ideuce tha.t at the time of doing the act 
charged, the prisoner was affected with insanity, and such affection was. 
the moving cause of the act, without which be would not have done it) 
~e ought to be acquitted. Hopps v. People (lll .) 1 p. 444. 

lnsauity to excuse crime must clestros the power of distinguishing between. 
right and wrong. Cunningham\'. State (Miss.), p. 470. 

But the degree of mental unsoundness, in order to exempt a 1>erson from 
punishment, must be such as to cr eu.te uncontrollable impulse to do the 
act charged. If it be fouucl insufficient to deprive the accused of u.bilily 
to distinguish right from wrong, be should be held responsible for the 
consequences of his acts. Wn':'Jht v. People (Neb.) p, 477. 

No person c:1n be guilty of murder who has not sufficient discernment to
distinguish between good and evil, and who bas no consciousness of 
doing wrong in the act he is committing. Dove v. State (Tenn.), p. 
502. 

If a ma.u has capacity enough to distinguish between tbe right and wrong of 
his act, he is a subject for punishment. Choice v. Btate (Ga .. ), p. 53U. 

The test of insanity is the ability to distinguish between right and wrong. 
In case of partial insanity, the question is whether the prisoner wa~ 
capable of distinguishing between right and wro ng in the particular 
connection in which theunlawfulact was done. Garterv. State (Tex.),. 
p. 589. 

To be criminally responsible a man must have reason enough to be able to
juclge of the character and consequences of the act committed, and 
must not be o,·ercomc by an irresistible impulse arising from disease. 
State v. Johnson (Conn.), p. 603. 

The test of rei;:ponsibility is whether the accused hacl sufficient reason to. 
k11ow right from wrong, and whether or not be had sufficient power of 
control to govern his actions. Smith v. Com. (I<y.), p. GG9. 

The capacity to distinguish between the right and wrong of t.he act is the 
test of unpunishable insanity. State v. Sewell (N. C.), p. 816 . 

The test of insanity, when alleged as a defence to an indictment, is whether, 
:it the time of committing the act, the prisoner was Ia.boring under 
such mental disease as not to know the nature and quality of the act he 
was doing, or that it was Wl'Ong. F reenian v. People, p. 882. 

The child test, p. 200. 

The wild beast test, p. 200. 

Erskine's argument in Hadtielcl's Case, p. 201. 

Test of knowledge of right and wrong in the abstract, p. 218. 

Test of knowledge is applied to particular case, p . 219. 

Test in England, pp. 219-231. 

Right and wrong test in the American courts, p. 231. 



TI<:ST OF INSA.NrTY - Co11Unucd. 

Jn Alabama, p. 231. 
California, p. 231. 
Delaware,p. 231. 
Georgia, p. :?32. 
Kan~as, p. 232. 
Ma.ine,p.23:?. 
Massacbusctt~, p. 2:12. 
Michigan, p. '.!33. 
Minnesota, p. 233. 
Mississippi, p. 233. 
Missouri, p. 233. 
Nebraska, pp. 234, 874. 
New Jersey, p. 234. 
New York, pp. 234, 8i5. 
North Carolina, p. :?Si. 
Ohio, p. 2.57. 
Pennsylvania, p. 2.5!). 
Tennessee, p. 2Gfl. 
Texas, pp. 2GD, 8i5. 

In the United States Courts, p. 270. 
No test in New llampsbire, p. 311 . 
Nor in Illinois, p. 324. 
Nor in Indiana, p. 324. 
That person is simply oflow mental capacity not au cxcu~c, p. i8~. 

·rnxas. 
Test in, p. 269. 
Burden on prisoner, p. 532. 

THIAL, INSANITY AT TIME OF. 

Ste, also, CnALLE:SGE. 

The mode of trying present insanity at trial statccl. People y. llleiin (N 
Y.),p . 2G . 

The form of oath administered to the jury in such cases. Id. 

On such inquiry the prisoner holds the afllrmath•e of the issue. Id. 

On an indictment for a capital crime if the jury find that the prisoner nci?;
lects to plead by the act of God, the court will not try llim upon the 
indictment. Com. v. Braley (Mass.), p. 881. 

A person while he continues insane cannot he tl'icd or punished; alite1·1 if 
he be capable of comprehending hio;; po,.ition and of making his cldence, 
though on some subjects bis mind mu.y be deranged. Freeman, .. People 
(N. Y.), p. 882. 

Insanity at the trial should be tried by:~ jury; but other methods may be 
adopted by the court in its discretion. 

\Vbcucvcr a. prisoner's ~auity at the time of the offence alleged is in ques
tion, the rule tbat he may control or tli.-;ch:u·gc> his counsel at plca."3ure, 
should be so far relaxed as to permit them to offer e,·icteuce 011 these 
point~, even a~ttin"lt hi..: \\'ill. Strrte ,._ Patten (La.), p. !101 
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TRl.\L1 l~~ASlTY .\T TD[E OF- Continwcl. 

In a criminal case, wbeu after the close of the testimony in bcbal! of the 
~tate, the counsel of the accused alleged the prisoner's insanity before,. 
:lt the time of, and since the killing, and offered to introduce testimony 
in proof of the fact, and thereupon the prisoner arose, and repudiated 
~uch clcfeucc, and discharged his counscl 1 and the court ga\'C the case 
to the jury without further C\'idcuce or pleadin!?;S ou behalf of the pris
oner. J-lelcl, tb:tt the court erred in :1llowing the pri-;oncr1 under the 

·~~r~~1;11~~:1:~~:· ~~ ~!~:c!;~:~;i~11~s:t:,'::i~::i~'.~d ~~1~cd in not allowin~ them 

Where it is suggested that a prisoucr brought up for trial or judgment is 
in-.;aue, the question o[ his i'i:lllity must be submitted to a. jury. The 
rule is the same w!Jere the prisoner has been found to be insane, the 
trial postponed, and called again ut a subsequent term. People v.Fal'
rell (Cal.), p. !IOU. 

On a second trial, the formCL' verdict is admissible on the question of pres
ent insanity. Id. 

Tbe Yerclict of a jmy, called to examine the sanity of a person at the trial, 
that be is insane, is conclusive that he was insane when it was ren
dered, aucl is admissible in evidence on his t1·ial for the offence, as 
tending to show that he may h~we been iusa.ne when the offence was. 
committed. Id. 

If there is reasonable ground to doubt the sanity of the uccused at the time 
of the trial1 and after a jury is impanelled, it is the duty of the court to 
~ui;pend the trial and to impanel another jury to inquire into the fact 
of such sanity. If such jury find the accused to be insane at the time of 
the trial, it shall then inquire as to bis s:rnity at the time of committing 
the offence. If such jury find the accused to be insane at the time 
the offence was committed, that fact is a good defence in bar of further 
prosecution. If such jury find the accused sane at the time of the 
trial, then the trial in chief shall proceed. Gruber v. 8tate (\V. Va.) pL 
912. 

Insane person cannot be tried, p. 91G . 

.Nor can iutoxicated person 1 p. ~118. 

e.NCONTROLLABLE BlPULSI~. 

See INSA.Nl~ .hrPULSE. 

UNITED STATES. 
Tests in Courts of, p. 270. 

VERDICT, INSANITY AFTER. 

If after verdict, but before sentence, a prisoner becomes insane, it is goocl 
ground for staying the sentence; alUe1· where the insanity is the same 
as bas been passed on by the jury. State v. Brinyea (Ala .), p. 349. 

Where the jury hnxe found that the prisoner was not insane at the time of 
the act, and after verdict present insanity is a1leged, the trial of this. 
plea by a jury is not of rigbt1 but rests in the discretion of the courtL 
Larosv. Com. (Pa.), p. 824. 
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YERDICT, IX~.\XlTY .\FTER- Conli1rned. 

l'pon au inqui~ition of iu~anity on a motion for a new trial nfter \"Cr(\ict of 
;::uilty of perjury, the question is the same as if rniscd when the pri..,
oner was called to plead. The question to be deci<led is, whether the 
clefcndant was incapable of comprehenrling the dangerous position in 
which he was placcd 1 and of taking intelligent measures to meet it. 
U.S."· Lancaster (U.S.), p. 89i. 

If a 1>risoncr after conviction allege why sentence should not be pronounced 
that he is a lunatic, but the judge upon his own inspection i~ satisfied 
that the plea, is false, he may pronounce sentence "·ithout callin~ a jury 
to try the issue. But aliter where the judge has a doubt or the case ls 
one o{ clitnculty. Bonds v. State (Tenn.)i p. !'105. 

Jn an inquisition to inquire into the sanity of a. man couYicted of murder 
and sentenced to be hanged, and whom it is alleged b:H;, after conviction, 
become insane, evidence of bis insanity at time!i before conviction is 
only admissible as explanatory of bis acts since. i"'pann v. Stale (Ga.), 
p. 90G. 

Whether cel'tioral'i will lie to rc,·iew the proceedings before a. jury called 
under the statute to inquire into the sanity of a. prisoner alleged to 
haxe become insane since bis conYiction 1 q1u.ere. Id. 

Tnsauity afterYerdictorjudi:rment, p. 919. 

Test in courts of, p. 2i0. 

\"lllGINLL 

Burden of proof on prisoner, p. 521. 

VOTING TWTCE AT ELECTIOXS. 

WEST YrHGTNIA. 

Burden of proof ou prisoner, p. 521 

Tbe wild beast test1 p. 200. 

\\"ITNESR . 

.'··iee FoirnEr. Tm\L. 
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