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PROBUTCT : 63 eases, each enntammg 24 l-pmmd ll-onmce cans, of spmach at
Detroit,Mich.. : _

. LABEL, IN PART: “Aunt \Ielhe s Garden Spmach »”

NATURE oF GHARGE Adulteration, Section 402 (b) (2), pleces of Wood and
plant particles had been substituted in whole er in part:for spinach,
‘Misbranding, Section 403 (g) (1), the product failed to .conform to the
definition and standard of identity for.canned spinach since the vegetable in-
gredient of the article was not obtained by preparation from the succulent
- vegetable in that it had not been cleaned to remove p1eces of wood and plant
particles.

e DISPOSITION : February 5, 1953 ' Default decree of condemnatmn ‘The court

ordered that the produet be delivered to a Federal institution, for use as
animal feed :

20081. Adulteratlon of sweet pickle rehsh U S.v. 32 Cases * ok ok (and 2 other
seizure actions). (F. D. C. Nos.. 33942, 83945, 34111. Sample Nos.
66627-L, 66666-L, 66833-L, 66845-L.) :
_LIBELs FiLep: October 21 and November 21, 1952, Eastern District of
Pennsylvania.
ALLEGED SHIPMENT: On .or about September 22 and October 9 and 22, 1952 by
Colony Foods, from Vlneland N.J,. .
ProDUCT: 96 cases, each contalmng 4 1-gallon jars, of sweet plckle rehsh at
Philadelphia, Pa
LABEL, IN PART: (Jars) “Strlcklers’ * Dove Brand Sweet Relish,”
, “Blue Knot * * * Sweet Relish,” or “Colony Brand Sweet Relish.”
NATURE oF CHARGE:. Adulteration, Sectlon 402 (a) (3), the article consisted in
"whole or in part of a filthy substance by reason of the presence of fly eggs
- and maggots; and, Seetion 402 (a) (4) the article had been prepared under
insanitary conditions whereby it may have become contaminated with filth.
-DisPosITION : February 26, 1953. Default decre_es of condemnation and
destruction. E

TOMATOESI AND TOMATO PRODUCTS |

20082 Alleged adulteratlon of eanned tomatoes. U. S.v.558 Cases * * *, 'Tried
to the court. Judgment for the claimant. (F.D. C. No. 31997. Sample
No. 8932-1.) ' _ '

LiBer FiLED: vOn or about November 15, 1951, Northern District of Illinois."

ALLEGED SHIPMENT: On or about October 9, 1951, by the' Jaqua Canning’ Co.,
from Ansonia, Qhio. = -

ProbucT: 558 cases, each contammg 24 1-pound 3-ounce cans, of tomatoes at
Chicago, I11. :

LABEL, INPABT: (Can) “Iona Tomatoes.” :

NATURE oF CHARGE: Adulteration, Section 402 (a) (8), the artlcle conswted
in whole or in part of a filthy substance by reason of the presence of fly eggs
and maggots. .

DisposiTion: The Jaqua Canmng Co., claimant, ﬁled an answer denymg that
the product was adulterated. Written interrogatories ‘were then served by
each of the parties to the action upon each other and subsequently were an-
swered. The case came on for trial before the court without a jury on April
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6, 1858. The trial was concluded on :April 8,/1953, and on April 22, 1953, the
. court handed down the following findings of fact and conclusions of law: ~

BARNES, District Judge’
" '" FINDINGS OF FACT AND CONCLUSIONS OF LAW

_ ".'“T'his' action having been'ttiéd .by the Court wli-fhout ‘a. jury,‘fthé Co‘u‘r.t 1akes
the following Findings of Fact and Conclusions of Law.:- o

_ FINDINGS OF FACT

-«1, JAQUA:COMPANY, an Indiana corporation, shipped in interstate com-

merce from Ansonia, Ohio, to Chicago, Illinois, via Subler Transfer, Inc., on

 or about October 9, 1951, an article of food consisting of 558 cases, each
containing 24 cans of an article labeled in part: ' e o

(Can) Iona Tomatoes Net Wt.1Lb.3 Ozs.

«9, The aforesaid article of food was placed in storage at the warehouse of
the Great Atlantic: and Pacific Tea Company, 2622 North ‘Pulaski ‘Road,
Chicago, Illinois, or elsewhere within the jurisdiction of this Court. :

«3 “The undistributed portion of the aforesaid article of food, consistiﬁg
of 253 cases, was seized by the United States of America, libelant, pursuant

to 21 U. S. C. 334 (a) while in said warehouse because of-alleged adulteration -

of said article of food within the meaning of 21 U. S. C. 842 [402] (a) (3) in
that said article consisted in whole or in part of a filthy substance by reason of
the presence therein of fly eggs and maggots. : , - :

“4 Prior to seizure an inspector of the Food and Drug Administration
~ collected samples of said article of food consisting of 48 cans of tomatoes, two
. cans being taken from each of twenty-four cases selected at random from
various parts of the shipment. The samples contained the following four
codes and no others: TOD 53, TOA 71, TOD 64, TOA 59, which said code

numbers identify the canned tomatoes as different lots having beén -packed
on different days during the packing season. This sample was analyzed by
two Government chemists for fly eggs and maggots who testified as to the
following results: ‘ :

Code TOD 58 Sub. No. 1 2 b 4 & 6 7 8 9 10 11 12 Average
No. Drosophila : C

flyeggs.... 2 5 3 0 1 0 1 | 3 15 0 28 O 7.4
Maggots, 2—4 ’ .
mm__.___-- o 4 2 0o 0 0 0 0 2 0 0 1

Code TOA 71 Sub.No. 18 14 15 16 17 18 19 20 81 22 98 2, Average
No. Drosophila S

flyeges.... 1 6 0 26 44 8 5 5 0 4 1 0 83
Maggots, 2—-4
mm. . o 0 0 1 0 1 0 0 0 0 0 O

Code TOD 6} Sub, No.. 25 26 Average
No. Drosophila
fly eggs.... 0 3 15
. Maggot§.eecaae 0 0

Code TOA 59 Sub. No. 28 29 80 Average
No. Drosophila
fly eggs.... 1 1 0 0.7
Maggots—eeu--- 0 0 O

‘.‘Later, after the case was at issue, the government applied for leave to,

and did, withdraw additional samples. Said samples were analyzed micro-
scopically, and the findings as received in evidence and as appear in the sworn
" . answers to Interrogatories, propounded by the claimant, as amended in Court,
are as follows: '
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- Code : “. . Sub,Ne. . . iy .g g g g [
TOA. 34 " Dros.fly eggs. .. _______ ——— 0 2 2 .4 3 0
R . Maggots. . _________.____ S A ¢ N I I ) 0
- TOA36 - Dros.flyeggs.io.__ .o ____.°- . 0 0 00 706 0
oo Maggots oL Ll 00 00 0 -0 0
. TOA'37" Dros. fiy eggs_....._...._____ . 0 0 0 1 0 -0
S Maggots. oo TUTTTTTTTTTT 00000 0 0 0
- -TOA 39  Dros. flyeggs —ocoo__._._.__.___. 1 0 0 0 0. 1
... Maggots. oo _____ mrememm=se 00 0 0 O O
. TOA 41 . Dros.fly eggs_ o ooee___ mmma——— O 1 o0 0 0 0
e .o Maggots. oo Zemezeee - 000 1 0 00
"TOA 73 Dros. fly'eggs. .. .o 2.1 23 2 2 14
T Maggots. . -l 0 0 0 0 1 1
"TOD 51 ° Dros, fly €888l cmceececiieeec. 1 0 0 0 4 1
o Maggots.______.__._.______..._...0 0 0 0 1 0 O
TOD 59 Dros.flyeggs._..._.._.._.______._ 0 1 1 2 0 1
Maggots_ - .. i . ___ 1 0 0. 0 0 o0
TOD 64  Dros. fly eggs--o—o._.__ cmceccceeee B0 0 17 B2
, Maggots.. . _ceeeee_cc.__- 0 O 0 O 0 0
TOD 86 Dros. fly eggs - oo . 0 0 0 2 4 1
+ Maggots_________ e m———— 0 0 o0 1 0 0
TOD 87 Dros.flyeggs.cco.o.._..___.:i_.._ 03 0 2 0 1
Maggots. _ . 0O 0 1 0 1 0
TOD 88 Dros. fly eggs oo coooeoeee L 12 0 1 1 0
' Maggots_— .. 2 0 0 0 1 0
TOD 91 Dros. fly eggs. o oo oo I .8 0 2 23 15 5
_, Maggots_ . _. c-ememceeeeeiceeee2 7 0 0 0 0 O O
TOA 33 Dros. fly eggs. . oo - 0 ‘ '
Maggots. . - oo - 0
TOA 69 Dros. flyeggs_ . .- _______._ e 0
Maggots_ . _.______ e e immmm———— 0.
TOD 84  Dros. fly eggs - oo 0
: Maggots . - oo 0

“5. In the course of the trial the government called attention to the fact
that its analyses and findings pertaining to code No. TOA 59 were in error,
-and by stipulation of the parties in open court the correct findings on said
code were read into the record, and the answer to the Interrogatories was
amended on its face to show the corrected report of the analysis. A combina-
tion of the average count of the fly eggs in the samples analyzed, and as
. reported by the Government in their answers to the Interrogatories; shows

an average count on fly eggs to be 2.35 fiy eggs in the 110 sample cans with-

drawn and analyzed, and an average of .2 larvae per can on the 110 cans
withdrawn and analyzed. ‘

“6. The fruit fly, or vinegar gnat, a member of the genus Drosophila, is a
rapid breeder and frequently, and at certain times of the year, is present in
large numbers in fields where tomatoes are grown. The fly is most active in
the middle to latter part of the tomato growing season. It prefers to feed on
fermenting or yeasty materials, but prefers to lay its eggs in the tissue of
sound, cracked fruit. Tests have shown that the exposed flesh of sound, ripe
tomatoes is preferred as a place for the fiy to deposit its eggs over either the
flesh of green tomatoes or tomatoes which have begun to decompose. "The
cracks in the tomatoes where the eggs are deposited may be either natural
growth cracks or cracks caused by mechanical means. The flies deposit eggs,
the eggs develop into larvae, the larvae into pupae, and the pupae into flies,
The evidence showed that eggs are the stage in the life cycle of the inseéct that
appear most frequently in the finished product. An occasional larva is to be
found. No pupae nor flies were found in any samples of the seized product.

“7. No known insecticides will completely eliminate the presence of the fruit
fily in the field. It is, therefore, inevitable that during the period of the
canning season tomatoes in which eggs have been deposited in the field will
reach the cannery. No single procedure, or combination of procedures in the
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process,of canning tomatoes will completely eliminate and remove the presence
-of these fly éggs. ' T
“8 (QOne Government witness contended that the presence of fly eggs in
capned. tomatoes indicated the presence of tomato ret. This contention, how-
_ever, was not sustained by other competent expert testimony. There was no
evidence that any visible rot was present in any of the seized samples. The
Government contended that the presence of fly eggs.and larvae in canned
‘tomatoes was indicative of insanitary conditions in the.cannery, and a failure
on the part of those working on the canning line to trim out, sort, or otherwise
- eliminate defective fruit. A Government expert witness, however, when handed
a sound, ripe tomato was unable to tell whether or not it contained any fly eggs.
The witness could not even tell whether or not fly eggs were present on the
- tomato-after he had.examined it with a hand magnifying glass. The weight
of the testimony:-indicated that there is no.correlation between the presence
of fly eggs in canned whole tomatoes and tomato rot. It was brought out that
a product could have a high mold count, which does indicate the presence of
tomato rot, and at the same time contain none or very few fly eggs. The
Government did not contend that mold was present in the seized food.

“It was also shown that fily egg counts, even within a given code, can vary
widely. This is because one tomato which contained several eggs, which
cannot be detected by the unaided eye, can, without carelessness on the part
of the packer, get into. the finished product, and this single tomate would
thereby cause the can in-which it was packed to have a much higher count .
than any other cans of that same code. .

“The method for determining the presence of fly eggs used by the analysts
for both the Government and for the claimant is the method reported in the
Official Methods of Analysis of the Association of Official Agricultural Chemists,
7th Edition, 1950, page 727. This method calls for an examination with a
magnification of about 10 diameters.

“9, Government testimony showed that the Federal Food and Drug Admin-
jstration would not recommend seizure of No. 2 canned tomatoes if the
average fly egg count per can for a given code was 4 or less. It would, however,
recommend seizure of a code if the average fly egg count per No. 2 can was 5
or more. It was further brought out that this tolerance of 4 had never been -
made known to the canning industry, and was considered by the Federal Food
and Drug Administration as an ‘unannounced. tolerance’ or ‘working
tolerance.’ The Government stated that it recognized no working tolerance
for the presence of maggots in canned tomatoes. There is no sound basis to

 differentiate between fly eggs and maggots, because in the nature of things,
"if fly eggs are present they are going to hatch into maggots. For practical
purposes, fly eggs and maggots are one and the same.. It was further estab-

7/ ™

lished that fly eggs in any number could be present in homogenized or viscolized

tomato juice and not render said product subject to seizure.
“10. The seized Iot consisted of canned No. 2 whole tomatoes made up of 20
different codes, more or less, each code representing a different day’s pack. The
 geizure was based on the results of the examination of 4 of said 20 codes, 2
- of which were found to have fly eggs present in excess of an average of §
per No. 2 can. Subsequent examinations by the Government analysts revealed
that 16 of the 20 codes involved were within the working tolerance established
by the Federal Food and Drug Administration. Claimant’s analyst, an emi-
nently qualified microanalyst, did not find more than 5 fly eggs present in any
single can of tomatoes. : , , _

“11, Federal Food and Drug inspectors visited fifty-eight ‘suspected’ tomato
canneries in the States of Ohio and Indiana during the 1951 tomato canning
season, and collected samples from each of said plants for the purpose of
examining said samples to determine whether or not the products being canned
in said canneries complied with the ‘working tolerances’ of the Federal Food
and Drug Administration. Claimant’s cannery was not among those visited
on this routine check. ) '

“One government inspector, however, did visit claimant’s plant in 1951,
~ and orally reported to claimant at the time of said visit that he found no
. -objectionable conditions, and could make no recommendations as to how plant

operations could be improved. The claimant has never been involved in any
 seizure involving adulteration of his product or insanitary conditions in or
about his plant. '
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- #12.-Drosophila fly eggs and maggots present in food for human consump-
tion constitutes filth within the purview and meaning of the Federal Food,
- Drug, and Cosmetic Act (chapter 21 U. S. C., Section 342 [402] (a) (3)).
The presence of a high number of said fly eggs or maggots, however, in.a single
can of whole tomatoes, when many cans of the same lot or code show none or
a trifling amount of eggs and maggots, does not warrant and justify seizure
and condemnation of the entire lot or code. The provisions of Chapter. 21
U. 8. C.  Section 3836, do not require the administrator to institute libel
broceedings for minor violations of the chapter whenever the public. interest
will be served adequately by a suitable written notice or warning. ;q this
case, no notice or warning, either oral or written, was made by the administra-
- 'tor upon the claimant.  The fly eggs and maggot count, found in the samples
analyzed, is certainly infinitesimal and inconsequential in quantity, and for
the government to libel and seize food in such a case will only serve toprevgnt;
the carrying on of commerecial canning of tomatoes, and destroy the canning
industry. The officers of the Federal Food and Drug Administration should
not, in their zeal to enforce the provisions of the Act, impose standards of
performance that are unattainable or impractical. In- proper instances the.
provisions outlined in Chapter 21 U. 8. C., Section 336, giving appropriate
notice and warning to the canner is available to the officers of the government,

CONCLUSIONS OF LAW
I

“The claimant, THE JAQUA COMPANY, an Indiana corporation, is within
-the jurisdiction of this Court by voluntary appearance therein. -

II

“The subject matter of this action is within the 'juri‘sdiction of this Court.

II1

“The 2538 cases each containing 24 cans of an article labeled in part, ‘Tona
Tomatoes Net Wt.1 Lb. 3 Ozs.,’ being the subject of seizure in this proceeding,
is not adulterated food within the meaning of the Federal Food, Drug and
Cosmetic Act (21 U. 8. C. 342 [402] (a) (3)). o

IV

“Since the proofs and evidence show that none of the tomatoes involved in
the seized lot contained substantial amounts of fly eggs and maggots, but that

the majority of them contained none, and the balance contained them only in
such infinitesimal and inconsequential quantities, which could not be eliminated
by the selection of the best fruit available, and the exercise of proper care in
the various steps of the canning operation; and since the findings of fly eggs
. and maggots in the seized samples averaged considerably less than the ‘working
- tolerance’ established by the government, I find the issues for the claimant
and against the libelant, and find that judgment should issue directing the
United States Marshal for the Northern District of Illinois, Bastern Division,
to release and deliver said 253 cases of No. 2 cans of tomatoes labeled ‘Iona
Tomatoes’ to the claimant, and ‘that the said United States Marshal should
- pay the storage charges which have acerued subsequent to date of seizure;
. and that judgment should enter accordingly.” - o

In acéordance with the above findings and conclusions, the court, on April 22,
1958, ordered that the libel be dismissed and that the product be released to the
claimant. . ‘

20083. _Adulte_ration of canned tomatoes. U. S. v. 1,200 Cases * * *, (F. D, C.
No. 34228. Sample No. 56527-L.) : - :
Lmrer Fep:  November 17, 1952, Middle District of Tennesses.
289401—54——3



