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named understand that by the taking of the water his ailment would be allevi-
ated or cured by reason of the ingredients contained in the water? It seems
to us that he would. Treatment would only be taken with a view to alleviation
or cure, and a water possessing elements or ingredients favorable to that end
only would be recommended.

We think this label clearly susceptible of this construction, and that no error
was committed either in overruling the exception or refusing the charge.

The contention is made thal the water condemned in this case is not a drug
within the meaning as used in the act. To confine the meaning of the word
“drugs,” as used in the third subdivision ef section 8, to any definition of drug
found in dictionaries or pharmacopeeias would in our judgment be entirely too
narrow. As Justice Hughes says, in Seven Cases v, U. S,, 289 U. 8., 517, “ That
false and fraudulent representations may be made with respect to the curative
effect of any substance ig obvious,” and when so made of water it seems to us
it would be trifling to say that water ordinarily is not a drug in the true mean-
ing of the word, and therefore does not fall within {he condemnation of ihe
third subdivision of seclion 8 of the act. If the allegations of the libel are true,
the claimant has put the substance, water, in interstate commerce swith the
recommendation that it possesses certain elements or ingredients which are
curative or at least alleviative for {he diseases named in the label. He will
not be heard now to say the substance recommended is water and not a drug.
Such a consiruction would nullify the act of Congress.

After the Government had closed its case the claimant moved for an instructed
verdict, which motion was denied, and this action of the court is assigned as
error in the third assignment.

The evidence produced on behalf of the Government tended to show the ship-
ment of the water in interstate commerce, the wording of the label as set out
in the libel, the analysis of the water and absence therein of any medicinal in-
gredients possessing curative or alleviative properties in the treatment of the
diseases named in the label, and the position of {he claimant in respect to the
article. Under that condition of the proof it seems to us clear that the trial
judge would have had no right to withdraw {rom the jury the determination of
the two main questions at issue, namely, whether the claims made in the label
were true, and if nol true, whether they were made knowingly and fraudulently.
The judge is only justified in withdrawing a case {rom the jury when the
testimony is such that ne reasonable construction of it would justify a verdict
for the plaintiff. “The case should not have been withdrawn from the jury
unless the counclusion followed as matter of Iaw, that no recovery could be
had upon any view which could be properly taken of the facts the evidence
tended to establish.” Texas & Pacific Railway Co. v. Cox, 145 U. S. 606. After a
full review of the testimony for the Goverument we can not say the testimony
is of this character. 'T'he jury would have been justified in finding from this
testimony, unesplained or uncontradicted, the falsity of the label and the
fraudulent intent of the claimant in putting forth the claims made therein.

The motion for an instructed verdict was renewed at the close of the testi-
mony in the entire case and denied by the court. The testimony in its then
condition made an issue of fact upon conflicting festimony, which could only
be decided by the jury in the case.

The last error assiguned is the refusal of the court to grant the motion for a
new trial. The refusal or granting of a motion for a new trial is in the sound
discretion of the trial judge, and can not be reviewed upon writ of error or
appeal. Mattox ». U. S., 146 U. S. 140.

The case was submitted to the jury by the trial judge in a full and clear-cut
charge defining the issueg, and the jury found against the claimant.

We find no reversible error in the record, and therefore the judgment of ihe
trial court is aflirmed.

E. D. BaLL, Acting Secretary of Agriculture.

§702. Adulteration e¢f tomate catsup. U. 8. * * * v, The Frazier Pacli-
ing Co. Plea of guilty. Fine, $100 and costs. (F. & D. No. 9601,
I. 8. No. 3763-p.)

On May 1, 1920, the grand- jurors of the United States within and for the
District of Indiana, acting upon a report by the Secretary of Agriculture, upon
presentmeni by the United States attorney for saiq; district, returned in the
District Court of the Unitad States for the distri¢ct aforesaid 'an indictment
against the Frazier Packing Co., Elwood, Ind., charging shipment by the said
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company, in violation of the Foed and Drugs Act, on December 21, 1917, under
the name of the Elwood State Bank, from the State of Indiana into the State
of West Virginia, of a quantity of tomato catsup which was adulterated. The
article was labeled in part, “ Royal Red Brand Tomato Catsup Prepared by The
Irazier Packing Co. Biwood, Ind. U. S. A.”

Analysis of a sample of the article by the Bureau of Chemistry of this de-
partment showed that the catsup was made from partially decayed tomatoes.

Adulteration of the artiicle was charged in the indictment for the reason that
il consisted in whole or in part of a decomposed vegetable substance.

On June 29, 1920, a plea of guilty to the indietment was entered on behalf of
the defendant company, and the court imposed a fine of $100 and costs.

E. D. Buari, Acting Secretary of Agriculiure.

8703. Adulteration of tomato purée. U. S. * * * v, Sajlors Packing
Co., a Corporatien. Plca of guilty. Fine, $100 and costs. (TF. & D,
No 9837. 1. 8. No. 9251-p)

On May 1, 1920, the grand jurors of the United States within and for the Dis-
trict of Indiana, acling upon a report by the Secretary of Agriculture, upon pre-
sentment by the United States altorney for said district, returned in the District
Court of the United States for the district aforesaid an indictment against the.
Sailors Packing Co., a corporation, Kokomo, Ind., charging shipment by said
company, in violation of the FFood and Drugs Act, on December 6, 1917, from
the State of Indiana into the State of Illinois, of a quantity of tomato purés
which was adulterated. The article was labeled in part, “ Stewed and Strained
Tomato Puree Packed by the Sailors Packing Co. Kokomo, Ind. U. 8. A.”

Analysis of a sample of the article by the Bureau of Chemistry of this depart-
ment showed the purée to be partially decomposed,

Adulteration of the article was charged in the indictment for the reason that
it consisted in whole or in part of a filthy, putrid, and decowmposed vegetable
substance,

On June 29, 1920, a plea of guilty to the indictment was entered on behalf of
the defendant company, and the court imposed a fine of $100 and costs.

E. D. BaLr, Acting Secietary of Agriculture.

8704, Aduiteration and misbranding of cottonseed meanl or cake. U. 8.
¥ % * vy, Souathern Cotten 0il Co., a Corporation. Plea of guilty
to Counts 2, 4, 6, and 8 of the infermation. Trial by the court
upon Counts 1, 3, 5, 7, and 9 of the information. Judgment of nc-
quittal on Count 9. Judgment of eonviction on Couats 1, 3, 5, and
7 of the information., Fine, $140 and costs. (F. & D, No. 11137, I. 8.
Nos. 7006-r, 11054-r, 11058-r, 10838-r.)

At the April, 1920, lerm of the District Court of the United States for the
Eastern District of Arkansas, the United States attorney, within and for said
district, acting upon a report by the Secretary of Agriculture, filed an informa-
tion in 9 counts against the Southern Cotton Vil Co., a corporation, doing busi-
ness at Little Rock, Ark., alleging shipment by said company, in violation of
the Food and Drugs Act, as amended, on or about December 16, 1918, from the
State of Arkansas into the State of Missouri, of a quantity of Arkansas Brand
cottonseed meal or cake, on or about November 12, and November 9, 1918, from
the State of Arkansas into the State of Michigan, of quantities of Baby Brand
cottonseed meal or cake, and on or about Octcber 10, 1918, from the State of
Arkansag into the State of Kansas, of a quantity of Arkansas Brand cotton-
seed meal or cake, each of whith was adulterated and misbranded.

Analyses of samples of the article in each shipment by the Bureau of Chem-
istry of this department showed the following results:



