
Che Superior Court 
LOS ANGELES 12, CALIFORNIA 

January 3, 1961 

Honorable Edmund G. Brown 
Governor of California 
State Capitol 
Sacramento, California 

Re: Report of Special Study 
Commission on Narcotics 

Dear Governor Brown: 

Representatives of various news media have asked 
for the views of our court with respect to the report of your 
Special Study Commission on Narcotics. I asked Judge Lewis 
Drucker of our criminal division to review the réport with 
me and have related the results of this review in various 
interviews, I am taking the liberty of detailing these 
views to you for whatever interest they may be in the light 
of the current session of the Legislature. At the outset 
may I express to you and to the members of the Commission 
our appreciation for the thoroughness of the study and its 
excellence. We have found it to be realistic and practical. 

There are a few areas wherein our views differ to 
a degree from the conclusions of the Commission. May I 
mention these, 

1. Confinement of Addicts. Preliminarily, may 
I say that we agree that compulsory institutional confine- 
ment of all addicts in a drug-free environment is essential. 
However, not all persons who are addicted and who have 
committed crimes should be imprisoned. In the report of 
Dr. David P. Ausubel, M.D., Ph.D., of the University of 
Illinois, of September 4, 1959, copies of which were dis- 

tributed by Mr. H. J. Anslinger, Federal Commissioner of 
Narcotics, it is pointed out "the criminal activities of 
drug addicts are largely incidental to their addiction, and 
should not be judged on the same basis as other crimes." 

  

Dr. Norman B. Atkins, M.D., in his review of the 
problems of narcotic addiction and the findings of the 
Addiction Research Center of the National Institute of



Mental Health states in speaking of heroin addicts: 

"a dose or cap is expensive and it takes from 
four to six to keep an addict supplied for a day. The need 
to always keep pouring out more and more money to obtain 
the amount of the drug needed leads to stealing, prostitu- 
tion and small time peddling of marijuana and heroin. ‘This 
is the usual extent of addict delinquency. It is a common 
misconception that crimes of violence and sexual orgies 
result from narcotic consumption. Even in desperate attempts 
to obtain a supply the addict with his passive personality 
is more apt to connive than to act with aggression and 
violence." (See also the report "Some Myths About Mari- 
juana" by Dr. J. D. Reichard, M.D., Medical Director, 
Retired, of United States Public Health Seavice, who for 
seven years (1939-1946) was Medical Officer in charge of the 
narcotic hospital at Lexington, Kentucky, to the effect that 
crimes of violence and aggression are not due to the action 
of marijuana as commonly supposed, ) 

2. Criminally Aggressive Addicts. We are in 
complete accord that state prison is the place for the 
criminally aggressive person with a record of anti-social 
activities who also happens to be an addict. Many criminals 
have turned to narcotics and the mere fact that they have 
added addiction to their other misdeeds should not entitle 
them to escape state prison. As Dr. Harris Isbell, Chief, 
Addiction Research Center, National Institution of Mental 
Health, Public Health Service Hospital, Lexington, Kentucky, 

  

“— stated in his report (Public Health Service Publication 
No. 94, page 3), “criminals are quite likely to become 

“addicts since they move in the underworld where other criminals 
are actually selling narcotics and looking for new customers. 
This does not mean that the use of drugs directly causes 
crime but only that criminals frequently abuse drugs. Neither 
does it mean that all addicts are criminals; many are not.” 

We believe, therefore, that there should be a 
thorough screening of all addicts tho are charged with crime 
so that a determination may be made as to whether or not the 
individual is primarily a criminally aggressive person with 
a record of anti-social activities. If he is, then he should 
be handled in the same manner as other criminals. If the 
person does not fit into this category, then we believe that 
the criminal proceedings should be adjourned and a civil 
commitment made for compulsory institutional treatment in 
a drug-free environment as recommended by Dr. Ausubel. This 
Same procedure should apply to this type of addict whether 
he is charge with a misdemeanor or a felony. 

3. Maximum Security Medical Facility. For those 
addicts requiring maximum security we would recommend a facility 
Similar to the medical facility of the Department of Corrections 
at Vacaville. 
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4, Minimum Security Medical Facility. All other addicts 
would be committed to a minimum security facility similar to 
the Los Angeles County Sheriff's Honor Farm at Castaic or 
the minimum security portions of the Institution for Men at 
Chino. 

  

5. State Board of Corrections, We believe that these 
medical facilities for the civil commitment of addicts should 
be placed under the control of the Department of Corrections 
rather than the Department of Mental Hygiene as recommended 
in the report of the Commission so as to give every assurance 
possible of both security and of a drug-free environment. We 
believe that addicts should be segregated from non-addicts in 
both prison and other types of detentional facilities in order 
to avoid contamination of others. Custodial officials advise 
us that even non-addict prisoners become predisposed to nar- 
ecotics through contacts with addicts in custody, so that upon 
their release they, too, turn to narcotics. 

  

6. Indeterminate Commitment. Federal hospital author- 
ities recommend a minimum commitment of four and a half months 
for treatment of narcotic addicts, We believe the minimum 
should be for not less than six months, and that the commit- 
ment should be for an indeterminate duration with the addict 
to be returned to the court when the medical staff of the 
institution believes that the addict is ready to be returned 
to the community. The court would then determine if immediate 
release would be in the best interests of the addict and 
society and, as suggested in the report of your Commission, 
would make appropriate orders governing the person while on 
parole from the institution. 

  

The Commission report has stressed how important manda- 
tory supervision, control and followup treatment are in the 
release of addicts from institutions. This is likewise stressed 
by prominent members of the United States Public Health Service 
such as Dr. Kenneth W. Chapman in his report of December 1, 
1958 (page 324). "Such problems as housing, jobs, and someone 
to discuss problems with are of great significance." Such 
post-institutional care should contain adequate provisions 
for maximum supervision on parole, Nalline tests, supportive 
treatment in the community and return to institutional care 
upon failure to integrate into the community. 

7. Civil Commitments. We are in hearty accord with 
the Commission that adequate provision should be made for 
the narcotic addict who is not processed through the criminal 
courts. We should not require that a person first commit 
a crime before any facilities be made available to combat 
his addiction, We are inclined to believe, however, that 
clvil commitments should be to the two types of institutions 
mentioned above under the control of the Department of 
Corrections for the reasons indicated. These commitments would 
be made through the regular processes of the Psychiatric 
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Court upon application of the addict, his relatives or 
friends, a doctor or peace officer. 

8. Exclusionary Rule. The report recommends 
the retention of the exclusionary rule adopted by our Supreme 
Court in the Cahan case but only insofar as a man's "castle," 
his home, is concerned. We subscribe to the view that the 
rule in its entirety should be retained. Federal law en- 
forcement agencies have operated under the exclusionary rule 
for many years and our police can do likewise. To ask for 
its repeal by legislation, even though limited to narcotic 
cases alone, is to invite back the invasions of the rights 
and liberties of individuals which led our Supreme Court to 

Ye ag adopt the rule. The Supreme Court considered these violations 
” ef of individual liberties as a greater threat to our people 

than the evils sought to be corrected. 

  

  

9. Search Warrants. We agree thoroughly that the 
procedure for the securing of search warrants should be 
simplified and that greater use of such warrants should and 
could be utilized by the police. We agree that there is 
need for the preservation of the anonymity of informers in 
narcotic law_enforcement. We recognize, however, that where 
the only ¢rime with which a defendant is charged is one in 
which the informant was either a witness or a participant 
in the offense this anonymity cannot legally be preserved 
if a timely demand is made for a disclosure of the informant 
excepting by a dismissal of such charge. 

  

The Commission proposes that a police officer not 
be required to disclose the identity of the informant at the 
time of securing a search warrant. We are fearful that this 
may lead to abuse, and we believe that the police should make 
a full disclosure to the magistrate. However, we hope that 
the same goal can be reached by making the information con- 
cerning the identity of the informant confidential, placing 
it ina sealed file of the magistrate and available only to 
a reviewing court; all other information on the affidavit and 
warrant to be public. This is a slight departure from the 
procedure recommended by the Commission, but to our minds is 
a most important one if research should indicate that this 
proposal is legally possible. 

10. Penalties. While finding generally that the 
present penalties for narcotic offenses are adequate, the 
Commission recommends that thelaw be amended to require the 
presently provided minimum terms to be served "in custody.' 
As we all know, under California's indeterminate sentence 
law the State Adult Authority fixes the term of imprisonment 
for all persons committed to prison within the limits prescribed 
by the Legislature for the particular offense committed by 
the individual. It may release the defendant on parole after 
he has served a minimum of one-third of his sentence in custody. 

Whatever may be thought concerning the length of the 
term of sentence imposed by the Adult Authority on narcotic 
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law offenders, the practice of the Authority of providing 
that a substantial portion of such term be served while on 
parole from the institution is a sound practice in our opinion. 
This is because of the necessity of maintaining close super- 
vision over narcotic addicts upon their release from institu- 
tions as we have previously indicated. 

The records of the federal hospital at Lexington, 
Kentucky show that of all the addicts released from the 
hospital those who had been committed to the hospital as 
paroled federal prisoners made the best record from the 
standpoint of abstinence from narcotics after reléeuse. To 
quote Dr. James V. Lowry, Medical Officer in charge of the 
Hospital, in a report published by the United States Public 
Health Service in December 1956, “it was this group that re- 
ceived the most post hospital supervision and could not 
leave the hospital until there was a set plan for job, place 
to live, parole adviser, etc." 

Despite the criticism which has been levied against 
our State Adult Authority for supposed leniency in the length 
of terms imposed by them upon narcotic law offenders, we should 
point out in passing that up until 1958 the average time 
served by narcotic offenders in California exceeded that of 
federal narcotic law offenérs.* 

It should also be borne in mind that the federal 
authorities concentrate on prosecution of large dealers in 
narcotics, whereas the vast majority of cases which come 
before our state court judges are those dealing with so-called 
"small fry" addict peddlers. Thus, equating state sentences 

—with federal sentences now being imposed under the provisions 
~ of the Federal Nareotis Control Act of 1956 is not justified. 

Many injustices would result if we were to provide for manda- 
tory minimums even as suggested in the Commission's report. 

Penalties were increased in 1953 and 1954, but this 
has not decreased the number of narcotic addicts in and out 
of prisons and jails. On the other hand, we have contaminated 
/our prisons and jails with narcotic addicts and thus have in- 

( creased and spread narcotic addiction. This explains to a 
os minor degree at ‘least the reports that a majority of narcotic 

. offenders have had delinquency problems prior to their use 
of narcotics because of their close contact with addicts in 

detention facilities. 

The punitive approach cannot be the answer to narcotic 
addiction except for the criminally aggressive person who is 
also an addict for whom, as we have pointed out, there is no 
alternative but prison. With this conclusion practically all 

  

* 1956 Federal Prisons Report -- Federal Bureau of Prisons, 
California Prisoners 1958-1959 - Report of the Department of 
Corrections. 

-5-  



federal authorities are in agreement. Even Mr. H. J. 
. Anslinger, Federal Commissioner of Narcotics, has stated 
“that the federal programs for long-term mandatory sentences 
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x "are not directed at the addict,"* 

33 We believe that under our existing laws the Adult 

mY Authority can effectively deal with peddlers and pushers if 

the extent of their operations are fully made known to them. 

11. Retention of Judicial Discretion. The 
Commission's report emphasizes the need for retaining 
judicial discretion in sentencing so that justice may not 
be "by the numbers" but based on the facts of each individual 
case. While proposing a stern and strict form of justice, 
admittedly necessary to cope with the scourge of narcotics, 
the report does not propose a type of mandatory sentence 
procedure which would ride roughshod over the rights of 
individuals with utter disregard of the facts and circum- 
stances of a given case. Thus, the right to grant probation 
is retained in the courts so that it may be utilized in the 
exceptional case where necessary to do justice. 

  

The report eloquently points out what the effect 
has been where a state attempts to provide for mandatory 
long-term prison sentences without any rights of probation 
or parole, an approach being demanded by many sincere but 
uninformed persons, and an approach, incidentally, which not 
even the federal narcotic law attempts. Michigan went the 
whole route and proviced for mandatory long-term prison 
sentences without any right of probation or parole, and as 
the Commission's report indicates its judicial system is 
suffering from these extremes and judges and prosecutors 
are required to resort to devious routes to circumvent and 

, to avoid the "cruel and inhuman punishment" which the rigid 
' and inflexible application of the new Michigan penalty 

Statutes would otherwise exact. 

In contrast, as the report shows, Ohio amended 
its laws to provide for long-term prison sentences but 
Significantly retained in its judges the right to grant 
probation and to impose county jail sentences as one of the 
conditions thereof in appropriate cases. The report also 
does a fine job in pointing out the much greater magnitude 
and the complications of the narcotic problems faced in 
California as compared to the problems which existed in 

“OHio and Michigan. 

le. Classification of Drugs. At the last session 
of the Legislature marijuana was segrégated from other narcotics, 
although the identical penalties were prescribed for both 
classes of drugs. We believe that a distinction should be 

  

*Letter of Mr. Anslinger to Judge Drucker of February 19, 1959 
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maintained between marijuana and drugs readily accessible 
from drug stores on the one hand and heroin and other 
derivatives of opium on the other. We believe that the 
penalty provisions for possession of the latter should be 
substantially higher than with respect to marijuana. 

The report suggests a new type of offense be 
established similar to the law in Michigan making possession 
of narcotics for sale a separate and distinct crime from 
possession of narcotics for-use. We believe this would be 
a valuable addition to the law. It would help to distinguish 
between the "pusher for profit" and the "small pusher for 
use. 

13. Federal Responsibility. The report properly 
places the primary and major responsibility to reduce the 
flow of narcotics into the state upon the federal government 
where it belongs. Although the federal government, through 
congressional investigations and in other ways, has taken 
notice of the problem, very little of a constructive nature 
has been done at the federal level to discharge this re- 
sponsibility. 

I am taking the liberty of sending copies of 
this memorandum to the members of your fine Commission as 
a means of expressing to them our appreciation of their 
efforts and of releasing copies to other persons who have 

asked us to express our views on this subject. 

Sincerely, 
\ | 

iM : tA 3 

{0 \ \ vas. 

Loud 
Presiding. tke 
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